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§  607.  Nature  and  office  of  the  writ. —  The  writ  of  ne  exeat 
republica  is  a  process  issuing  under  the  seal  of  a  court  of  equity 
to  prevent  a  person  from  leaving  the  State,  or  in  a  federal 
court  from  leaving  the  United  States,'  without  the  consent  of 
the  court.^  Although  originally  a  prerogative  writ,  it  is  now 
an  ordinary  process  of  the  court,  which  issues  as  a  matter  of 
right  in  a  proper  case,  and  is  resorted  to  for  the  purpose  of 
obtaining  equitable  bail.' 


1 U.  S.  R  S.,  §  737 ;  Loewenstein  v. 
Biernbaum,  8  W.  N.  C.  163. 

2  2  Barbour's  Ch.  Pr.  647;  2  Dan- 
iell's  Ch.  Pr.  (5th  ed.)  1698;  1  Foster's 
Federal  Practice  (3d  ed.),  361. 

'Gilbert  v.  Colt  Hopk.  Ch.  496; 
Mitchell  V.  Bunch,  3  Paige,  606 ;  Glea- 
son  V.  Bisby,  Clarke's  Ch.  551 ;  Dun- 
ham V.  Jackson,  1  Paige,  629;  De 
Rivafinoli  v.  Corsetti,  4  Paige,  264; 
39 


Johnson  v.  Clendennin,  5  Gill  &  J. 
463;  Smedberg  v.  Mark's  Ex'r,  6 
Johns.  Ch.  138;  Sick  v.  Swinton.  1 
Ves.  &  B.  372 ;  Stewart  v.  Graham, 
19  Ves.  312;  Goodman  v.  Sayers,  5 
Mad.  Ch.  471 ;  Grant  v.  Grant,  3  Euss. 
598 ;  Cox  v.  Scott  5  Har.  &  J.  398 ; 
Sliearman  v.  Shearman,  3  Bro.  C.  C. 
370 ;  Adams  v.  Whitcomb,  46  Vt  708, 
712.     "  The  writ  of  ne  exeat  as  now 
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§  608.  Use  and  disuse  of  the  writ.—  It  is  generally  held  that 
a  statutory  or  constitutional  provision  abolishing  imprisonment 
for  debt  is  not  alone  sufficient  to  deprive  the  court  of  chancery 
of  the  power  to  issue  a  writ  of  ne  exeat  in  cases  of  equitable 
cognizance.'  In  Massachusetts  Chief  Justice  Shaw,  upon  an 
ex  parte  hearing,  inclined  strongly  to  the  opinion  that  in  a 
proper  case  the  supreme  judicial  court  under  its  general  chan- 
cery jurisdiction  had  authority  to  issue  a  writ  of  ne  exeat? 
And  in  a  recent  case  in  that  court  where  the  writ  was  denied 
under  the  circumstances,  the  authority  to  grant  it  was  not 
disputed.'  In  Tennessee  the  writ,  although  fallen  into  disuse, 
is  directly  recognized  by  statute,  and  indirectly  by  the  con- 
stitution.^ Its  use  is  abolished  in  New  York,'  Arkansas," 
Ohio'  and  California.'  A  United  States  statute  provides  that 
"  no  person  shall  be  imprisoned  for  debt  in  any  State,  on  pro- 


understood  and  practiced  upon  is  a 
proceeding  in  equity  to  obtain  bail 
in  a  case  where  there  is  a  debt  due  in 
equity,  though  not  at  law,  except  in 
cases  of  account,  and  perhaps  a  few 
other  cases  of  concurrent  jurisdic- 
tion. The  general  rule  is  that  where 
you  can  get  bail  at  law  equity  will 
not  grant  the  writ.  In  the  exercise 
of  this  power  courts  of  equity  will 
be  very  cautious  as  it  is  a  strong  step 
tending  to  abridge  the  liberty  of  the 
citizen."  Rhodes  v.  Cousins,  6  Rand. 
(Va.)191.  Chancellor  Gibson  says:  — 
"  Justice  is  dearer  than  the  right  to 
go  abroad,  and  this  writ  should  be 
awakened  from  its  slumbers  when  it 
is  necessary  to  prevent  justice  from 
being  wrecked."  Gibson's  Suits  in 
Chancery,  §  839,  n.  4.  A  ne  exeat 
will  not  be  allowed  unless  it  is  ap- 
parent from  the  bill  that  the  per- 
formance of  the  decree  in  the  suit  in 
which  it  is  applied  for  can  be  en- 
forced against  the  person  of  the  de- 
fendant, or  the  party  against  whom 
it  is  asked.  Gleason  v.  Bisby,  Clarke's 
Ch.  551 ;  Adams  v.  Whitcorab,  46  Vt 
708,  712. 

1  SeeCoUinB  v.  Collins,  80  N.  Y.  24; 
S  fi09.  infrai  Dean  v.  Smith,  2(  Wis. 


48.3;  s.  c.  99  Am.  Dec.  198;  Gibson's 
Suits  in  Chanrery,  g  838,  and  note  4, 
where  the  loarued  author  says: — 
"  The  decrees  of  the  chancery  court 
were  formerly  in  personam  and  en- 
forced by  process  of  contempt,  and 
imprisonment  The  result  was  that,  if 
the  person  of  the  defendant  could  not 
be  reached,  the  decree  coul.l  not  be  en- 
forced, where  the  paymentof  money 
was  ordered.  Hence,  the  necessity 
of  keeping  the  defendant  within 
reach  of  the  process  of  the  court. 
But  now  that  the  chancery  court  can 
issue  an  execution  against  defend- 
ant's property,  the  writ  of  ne  exeat 
is  no  longer  necessary  in  ordinary 
cases." 
'■i  Rice  V.  Hale,  5  Cush.  23& 
'Moore  v.  VaMa,  151  Mass.  363. 
*  Gibson's  Suits  in  Chancery,  g  888; 
Code  of  Tennessee,  g  4434;  Constitu- 
tion of  Tennessee,  art  VI,  §  8;  arU 
XI,  §  1. 
^%  609,  infra. 

6 16  Am.  &  Eng.  Encyc.  of  Law,  374 

'  Cable  V.  Alvord,  27  Ohio  St  654 

8  Ex  parte  Harker,  49  Cal.  465.   See, 

also,  Ifi  Am.  &  Eng.  Encyc.  of  Law, 

374. 
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cess  issued  from  a  court  of  the  United  States,  where,  by  the 
laws  of  such  State,  imprisonment  for  debt  has  been  or  shall 
be  abolished."  It  has  not  been  determined  wbether  this  is  a 
limitation  of  the  power  to  issue  a  writ  of  ne  exeat}  The 
same  statute  further  provides  that  "  all  modifications,  condi- 
tions and  restrictions  upon  imprisonment  for  debt  provided 
by  the  laws  of  any  State  shall  be  applicable  to  the  process 
issuing  from  the  courts  of  the  United  States  to  be  executed 
therein.''  It  has  recently  been  held  by  Judge  Lacombe,  in  the 
United  States  circuit  court  for  the  southern  district  of  New 
York,  in  a  case  wherein  the  author  ought  to  invoke  the  aid 
of  the  writ  against  a  federal  foreign  minister,  that  the  federal 
court  had  no  authority  to  issue  a  ne  exeat  in  New  York,  where 
imprisonment  for  debt  and  the  writ  itself  are  both  expressly 
abolished  by  statute.' 

§  609.  Ne  exeat  in  New  York. —  It  was  held  in  New  York 
that  the  act  abolishing  imprisonment  for  debt  did  not  deprive 
the  court  of  power  to  issue  a  writ  of  ne  exeat}  The  question 
whether  the  writ  of  ne  exeat  was  abolished  by  the  old  New 
York  code  of  procedure  was  much  discussed,  and  the  adjudi- 
cations upon  the  point  were  conflicting.  In  the  Supreme 
Court  the  power  of  the  court  to  issue  the  writ  was  maintained, 
and  the  court  acted  upon  that  view  of  the  law  in  numerous 
cases.'  In  the  superior  court  of  the  city  of  New  York  the 
contrary  view  was  entertained.'  The  court  of  appeals  in- 
clined to  the  opinion  that  the  writ  was  not  abolished.'  The 
new  code  of  civil  procedure  declares  in  terms  that  the  writ 
of  ne  exeat  is  thereby  abolished.' 

§  610.  When  a  ne  exeat  will  issue. —  The  writ  of  ne  exeat 
is  commonly  granted  upon  a  summary  application  to  a  judge 

•n.   a   R.  a,  §  990.    See  Mallory  Rogers  v.  Michigan  &c.  R   Co.,  28 

Mfg.  Oa  tt  Fox,  20  Fed.  Rep.  409.  Barb.  589 ;  Glenten  v.  Clover,  10  Abh. 

«  U.  a  R  a,  §  990.  432 ;  Neville  v.  Neville,  22  How.  500 ; 

'  Spencer  v.  Risley  (June,  1893),  at  Breck  v.  Smith,  54  Barb.  212 ;  Via- 

Chambers ;  New  York  Code  of  Civil  dero  v.  Viadero,  7  Hun,  313. 

Procedure,  §  54a  'Fuller   v.  Emeric,  2  Sandf.  626; 

*  Brown  v.  Haff,  5  Paige,  235 ;  Ash-  Johnston  v.  Johnston,  1  Rob.  642. 

worth  V.  Wrigley.  1  Paige,  301.  ?  Collins  v.  Collins,  80  N.  Y.  24,  26. 

5  Forrest  v.  Forrest,  5  How.  Pr.  125 ;  «  Code  of  Civ.  Pra,  §  548 ;  Bouci- 

Buslinell  v.  Bushnell,  7  How.  Pr.  389 ;  cault  v.  Boucicault,  59  How.  Pr.  134 
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at  chambers  and  an  ex  paHe  hearing,  without  the  time  for 
deliberation  usually  taken  for  the  decision  of  important  ques- 
tions, and  the  authorities  are  therefore  somewhat  conflicting 
as  to  the  practice  in  issuing  the  writ.'  It  must  appear  that 
there  is  a  precise  amount  of  debt  positively  due."  To  war- 
rant the  issuing  of  a  ne  exeat  there  must  be  a  debt  or  duty  ex- 
isting at  the  time,  and  so  far  mature  that  present  payment  or 
performance  can  rightfully  be  demanded ;  and  this  debt  must 
be  an  equitable  debt ; '  and,  furthermore,  an  equitable  demand, 
upon  which  the  plaintiff  cannot  sue  at  law,  except  in  some  cases 
of  concurrent  jurisdiction,  such  as  a  balance  due  on  accounts;* 


■'  Rice  V.  Hale,  5  Cush.  238. 

^Rhodes  v.  Cousins,  6  Rand.  (Va.) 
191.  The  writ  is  never  issued  to  en- 
force specific  performance  of  an 
agreement  except  where  there  is  a 
money  demand  to  be  enforced  in 
equity.  Raynes  v.  Wyse,  2  Mer.  473 ; 
Blaydes  v.  Calvert,  2  Jac  &  W.  218 ; 
Cable  V.  Alvord,  27  Ohio  SL  654.  Nor 
to  compel  the  defendant  to  abide  the 
event  of  an  action.  Gardner's  Case, 
15  Ves.  445.  It  was  said  in  Cowdin 
V.  Cram,  ^  Edw.  Ch.  232.  that  when- 
ever in  a  bill  for  specific  perform- 
ance the  writ  is  allowed,  it  has  been 
against  the  vendee  where  there  is 
a  money  demand.  In  Brown  v. 
Haff,  5  Paige,  239,  the  chancellor 
says  that  "  to  entitle  the  complainant 
to  a  writ  of  ne  exeat  he  must  show 
a  demand  actually  due  at  the  time 
of  the  writ  issued."  The  writ  was 
refused  in  Cock  v.  Ravie,  6  Ves.  283, 
"  upon  an  undertaking  for  an  indem- 
nity ;  to  obtain  it  there  must  be  an 
equitable  demand  in  the  nature  of  a 
debt  actually  due."  In  Gilbert  v. 
Colt,  1  Hopk.  Ch.  500,  it  was  said 
by  the  court  that  "according  to  the 
adjudged  cases  a  positive  affidavit  of 
an  existing  debt  is  required  as  a 
foundation  for  the  writ;  and  this 
rule  has  been  observed  with  great 
strictness."  De  Carrier  v.  De  Callone, 
4  Ves.  577,  and  notes;  Dawson  v. 
Dawson,  7  Ves.  173. 


8  Gleason  v.  Bisby,  Clarke's  Ch.  551. 
See,  also,  De  Rivafinoli  v.  Corsetti,  4 
Paige,  264 ;  Sherman  v.  Sherman,  3 
Bro.  C.  C.  370 ;  Gibbs  v.  Mermand, 

2  Edw.   Ch.  482;   Rico  v.   Guatree, 

3  Atk.  500 ;  Williams  v.  Williams,  3 
N.  J.  Eq.  130 ;  Mattocks  v.  Tremain, 

3  Johns.  Ch.  75 ;  Seymour  v.  Hazard, 

1  Johns.  Ch.  1 ;  Graham  v.  Stucken, 

4  Blatchf.  50,  holding  that  the  claim 
must  be  for  a  certain  fixed  sum  of 
money  and  not  for  unliquidated 
damages ;  Wliitehouse  v.  Partrage,  3 
Swan  St.  377,  378 ;  Porter  v.  Spencer, 

2  Johns.  Ch.  169 ;  Morris  v.  McNeal, 
2  Russ.  604 ;  Malcolm  i'.  Andrews,  68 
111.  101 ;  Hunter  v.  Nelson,  5  Blatchf. 
(Ind.)  263;  Edwards  v.  Massey,  1 
Hawks  (N.  C),  359 ;  Samuel  v.  Wiley, 
50  N.  H.  353;  MacDonough  v.  Gay- 
nor,  18  N.  J.  Eq.  249.  An  allegation 
that  the  person  against  whom  the 
writ  is  sought  conspired  to  aid  a 
debtor  of  the  plaintiff  to  convey  his 
property  fraudulently  to  evade  exe- 
cution seems  to  be  insufficient  un- 
less it  shows  that  such  property  is 
held  by  the  person  whom  It  is  de- 
sired to  hold  to  bail  Loewenstein 
V.  Biernbaum  (1880),  8  W.  N.  C.  163. 
On  an  ordinary  judgment  creditor's 
bill,  whers  an  answer  denies  prop- 
erty and  no  proof  is  had  to  show  any, 
a  we  exeat  cannot  be  had.  Palmer  v. 
Van  Doren,  2  Edw.  Ch.  425. 

■•  16  Amer.  &  Eng.  Encyc.  of  Lm«-. 
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and  it  must  be  shown  that  the  defendant  is  about  to  leave  the 
country  to  avoid  payment.* 

§  611.  The  same  subject  continued. —  A  writ  of  ne  exeat 
will  issue  only  for  an  equitable  demand,  but  it  is  no  objection 
that  the  complainant  may  have  relief  at  law,  if  the  court  of 
chancery  has  concurrent  jurisdiction.^  Hence  it  may  be  granted 
in  a  suit  for  an  account,'  or  to  recover  the  amount  due  upon 
a  bond  which  has  been  lost,*  or  for  specific  performance,* 
although  the  defendant  has  other  property  than  that  which  is 
the  subject  of  the  suit.^ 

§  612.  Ne  exeat  on  Ibill  for  specific  performance. —  In  a  bill 
for  specific  performance  of  an  agreement  to  purchase  land,  if  it 
is  evident  that  the  complainant  is  in  a  situation  to  give  a  clear 

Orme  v.  McPherson,  36  Ga.  571 ;  Eam- 
say  V.  Joyce,  1  McMull.  Ch.  (S.  C.) 
236 ;  Dean  v.  Smith.  33  Wis.  483.  It 
makes  no  diflference  that  the  party 
ia  going  abroad  in  the  course  of  his 
ordinary  business.  3  Daniell's  Ch. 
Pr.  (5th  ed.)  1704 ;  Stewart  v.  Graham. 
19  Ves.  313 ;  Dick  v.  Swinton,  1  Ves. 
&  B.  371 ;  Tomlinson  v.  Harrison,  8 
Ves.  33 ;  Etches  v.  Lance,  7  Ves.  417 ; 
Loyd  V.  Cardy,  Free,  in  Ch.  171 ; 
Baker  v.  Dumaresque,  8  Atk.  66. 

2  3  Daniell's  Ch.  Pr.  (5th  ed.)  1700. 

'  MacDonough  v.  Gaynor,  18  N.  J. 
Eq.  349;  Jones  v.  Alephsin,  16  Ves. 
470 ;  Hannay  v.  M'Entire,  11  Ves.  55 ; 
Williams  v.  Williams,  3  N.  J.  Eq.  130 ; 
Jones  V.  Sampson,  8  Ves.  593 ;  How- 
den  V.  Rogers,  1  Ves.  &  B.  189 ;  Nixon 
V.  Richardson,  4  Desaus.  108 ;  Rhodes 
V.  Cousins,  6  Rand.  188.  In  matters 
of  account  it  may  be  obtained  by  a 
defendant  against  a  co-defendant 
Done's  Case,  1  P.  Wms.  368 ;  Sobey 
V.  Sobey,  L.  R  15  Eq.  200. 

<  2  Daniell's  Ch.  Pr.  (5th  ed.)  1700; 
Atkinson  v.  Leonard,  3  Bro.  C.  C.  818. 

6  2  Daniell's  Ch.  Pr.  (5th  ed.)  1701. 
See  §  613,  infra. 

SBoehm  v.  Wood,  Turn.  &  R.  338; 
Goodwin  v.  Clarke,  8  Dick.  497. 


376,  377,  and  cases  cited.  A  writ  of 
ne  exeat  is  never  issued  in  aid  of 
legal  as  distinguished  from  equitable 
process,  or  for  the  purpose  of  ob- 
taining security  from  a  defendant  in 
an  action  at  law.  Moore  v.  Valda, 
151  Mass.  368 ;  Pearne  v.  Lisle,  Am- 
bler, 75;  Greames  v.  Stritho,  3  Dick. 
469 ;  Crosley  v.  Marriot,  8  Dick.  609 ; 
Ex  parte  Bunker,  3  P.  Wms.  313 ; 
Brocker  v.  Hamilton,  1  Dick.  154; 
King  V.  Smith,  1  Dick.  83 ;  Atkinson 
V.  Leonard,  3  Bro.  C.  C.  818;  Smed- 
berg  V.  Mark,  6  Johns.  Ch.  188; 
Palmer  v.  Van  Doren,  8  Edw.  Ch. 
425 ;  Ex  parte  Duncombe,  1  Johns. 
Ch.  1 ;  Parker  v.  Appleton,  3  Bro.  C. 
C.  437 ;  Lucas  v.  Hickman,  2  Stew. 
(Ala.)  11 ;  Victor  Scale  Co.  v.  Shurt- 
lefiF,  81  111.  813 ;  Bonesteel  v.  Bone- 
steel,  28  Wis.  245 ;  Gresham  v.  Peter- 
son, 35  Ark.  877.  A  suit  by  a  judg- 
ment and  execution  creditor  to  reach 
equitable  interests  and  things  in  ac- 
tion is  an  equitable  and  not  a  legal 
demand,  and  the  defendant  may  be 
arrested  on  a  ne  exeat  therein.  El- 
lingwood  V.  Stevenson,  4  Sandf.  Ch. 
366. 

1  Graham  v.  Stucken,  4  Blatchf.  50 ; 
Mitchell    V.    Bunch,   8    Paige,    606; 
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and  perfect  title  to  the  premises,  and  that  the  defendant  is 
wholly  without  excuse  in  refusing  to  complete  the  purchase, 
so  that  a  specific  performance  must  finally  be  decreed,  the 
complainant  is  entitled  to  a  ne  exeat  upon  furnishing  the  usual 
evidence  that  the  defendant  intends  to  remove  beyond  the 
jurisdiction  of  the  State,'  But  the  complainant  must  show  a 
demand  actually  due  at  the  time  the  writ  is  issued.  He  must 
therefore  show  affirmatively  at  that  time  that  he  is  able  to 
make  a  clear  and  unincumbered  title  to  the  premises  agreed 
to  be  sold.' 

§  613.  Ne  exeat  to  enforce  alimony. —  A  ne  exeat  may  issue 
upon  a  bill  filed  by  a  wife  against  her  husband  for  alimony, 
unless  its  use  for  that  purpose  has  been  superseded  by  other 
statutory  remedies.'  In  such  cases,  according  to  the  English 
doctrine,  the  writ  will  not  be  granted  until  after  a  decree;* 
but  a  contrary  rule  was  adopted  in  the  New  York  court  of 
chancery.'  The  writ  must  be  prayed  for  in  the  bill  *  and  the 
application  supported  by  affidavit,'  and  issues  only  for  arrears 
actually  due.' 

§  614.  Against  whom  the  writ  may  issne. —  It  is  not  es- 
sential to  ground  an  application  for  the  writ  that  the  defend- 
ant should  be  actually  in  the  State  when  the  application  is 
made,'  and  the  writ  may  issue  against  a  foreigner  or  citizen 

1  Goodwin  v.  Clarke,  2  Dick.  497 ;  Haffey  v.  Haffey,  14  Ves.  361 ;  Daw- 

Boehtn  v.  Wood,  Turn.  &  Russ.  333.  son  v.  Dawson,  7  Vea.  173 ;  Sbaf  toe 

It  is  no  objection  that  the  land  is  v.  Shaftoe,   7  Ves.   171.    See,    also, 

without  the  State.    Enos  v.  Hunter,  Bailey  v.  Cadwell,  51  Mich.  217. 
9  111.  211.  6  Denton  v.  Denton,  1  Johns.  Ch. 

s  Brown  v.  Haff,  6  Paige,  235;  864,  441,  per  Chancellor  Kent ;  Bush- 
Morris  V.  M'Neil,  2  Rubs.  604  nell  v.  Bushnell,  15  Barb.  399 ;  For- 

)  Denton  v.  Denton,  1  Johns.  Ch.  rest  v.  Forrest,   10    Barb.   46.    See, 

264 ;  Bushnell  v.  Bushnell,  15  Barb,  also,  Ynle  v.  Tule,  10  N.  J.  Eq.  13a 
399 ;  16  Amer.  &  Eng.  Encyc.  of  Law,        « Reed   v.  Reed,   1  Ch.   Cas.   115 ; 

878;   McGee  v.  McGee,  8  Ga.   295;  Sbaf  toe  r.  Sbaf  toe,  7  Ves.  71 ;  Dawson 

Devall  V.  Devall,  4  Des.  79 ;  Kirby  v.  v.  Dawson,  7  Vea.  173. 
Kirby,  1  Paige,  261 ;  Lyon  v,  Lyon,        ''  Coglar  v.  Coglar,  1  Ves.  Jr.  94, 

31  Conn.  185, 199,  note ;  Yule  v.  Yule,  and  cases  cited  in  the  preceding  note. 
2  Stockt  138;  Prather  t).  Pratber,  4       « Haffey  v.  Haffey,   14  Vea.  361; 

Des.  33;  Bayly  v.  Bayly,  2  Md.  Ch.  Angier    v.  Angler,    Prec.   Ch.  497; 

826 ;  Forrest  v.  Forrest,  10  Barb.  96.  Bailey  v.  Cadwell,  51  Mich.  217. 

<  Street  v.  Street,  1  Turn.  &  R  322 ;        '  Parker  v.  Parker,  12   N.  J.   Eq. 
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of  another  State  and  on  demands  arising  abroad.^  The  writ 
will  not  be  issued  against  a  feme  covert  administratrix ; "  nor 
against  a  married  woman  in  suits  affecting  her  separate  estate ; ' 
nor  against  a  defendant  under  arrest  or  held  to  bail  in  an  ac- 
tion at  law.*  United  States  senators  and  representatives  are 
privileged  from  arrest  on  civil  process  while  attending,  going 
to  or  returning  from  a  session  of  congress,*  and  the  CTnited 
States  Revised  Statutes  extend  a  similar  protection  to  the 
ministers  of  foreign  States  and  their  domestic  servants.' 

§  615.  Application  for  ne  exeat. —  The  writ  of  ne  exeat 
may  be  applied  for  at  any  stage  of  the  suit '  after  the  bill  is 
filed.*  It  may  be  applied  for  by  petition,  but  is  usually 
granted  upon  motion  and  affidavit.'  The  application  may  be 
ex  parte,  for  "  surely  in  vain  the  net  is  spread  in  the  sight  of 


105 ;  McDonough  v.  Gaynor,  18  N.  J. 
Eq.  349,  and  cases  cited.  In  New 
Jersey  the  statute  requires  that  there 
shall  be  satisfactory  proof  to  the 
chancellor  that  the  defendant  designs 
quickly  to  depart  out  of  the  State. 

I  Mitchell  V.  Bunch,  3  Paige,  606,  a 
suit  between  two  foreigners ;  Wood- 
ward V.  Schatzele,  3  Johns.  Ch.  412 ; 
Gilbert  v.  Colt,  Hopk.  Ch.  496 ;  Par- 
ker V.  Parker,  13  N.  J.  Eq.  105 ;  Flack 
V.  Holm,  1  J.  &  W.  405 ;  De  Carriere 
V.  De  Calonne,  4  Ves.  577 ;  Forrest  v. 
Forrest,  5  How.  Pr.  125 ;  McNamara 
V.  Dwyer,  7  Paige,  237. 

s  Pannell  v.  Taylor,  Turn.  &  Euss. 
96. 

'Moore  v.  Meynell,  1  Dick.  130; 
Moore  v.  Hudson,  Mad.  &  Geld.  218. 

*  Raynes  v.  Wyse,  2  Men  478. 

5  U.  S.  Const,  art.  1,  §  6. 

6  U.  S.  R  a,  §§  4068,  4064,  4065, 
4066 ;  United  States  v.  Lafontaine,  4 
Cranch,  C.  C.  173 ;  United  States  v. 
Benner,  Baldwin,  334;  Ex  parte 
Cabrera,  1  Wash.  C.  C.  232. 

'  Dunham  v.  Jackson,  1  Paige,  839. 
See,  also,  §  618,  infra. 

sfiBparteBruncker,  3  P.  Wms.  313 ; 
Hughes  V.   Eyan,  1  Beat  337 ;  Mat- 


tocks V.  Tremain,  3  Johns.  Ch.  75. 
See  §  616,  infra.  Under  the  same 
bill  a  ne  exeat  as  well  as  an  injunc- 
tion may  be  granted.  Bryson  v. 
Petty,  1  Bland,  183.  Where  the  de- 
fendant is  arrested  on  a  ne  exeat  and 
the  complainant  takes  out  a  subpoena 
and  makes  a  bona  fide  attempt  to 
serve  it,  but  is  unable  to  do  so  in  con- 
sequence of  the  defendant's  depart- 
ure from  the  state,  the  want  of  serv- 
ice of  the  subpoena  will  not  render 
the  service  of  the  ne  exeat  irregular, 
nor  afford  any  ground  for  discharg- 
ing the  writ  Georgia  Lumber  Co. 
V.  Bissau,  9  Paige,  335. 

9  2  Daniell's  Ch.  Pr.  (5th  ed.)  1706, 
and  n.  5.  A  prayer  for  the  writ  in 
the  bill  is  not  necessary  except  in  the 
federal  courts  where  the  writ  is  de- 
sired "pending  the  suit,"  although 
it  is  usually  inserted.  2  Daniell's  Ch. 
Pr.  (5th  ed.)  1705 ;  §  618,  n.  5,  infra; 
United  States  Equity  Rule  21.  Nor 
is  an  amendment  necessary  to  sup- 
port an  application  in  the  progress 
of  the  cause.  Gilbert  v.  Colt,  Hopk. 
Ch.  498 ;  1  Hoffman's  Ch.  Pr.  91 ;  3 
Barbour's  Ch.  Pr.  (2d  ed.)  64a 
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any  bird."  '  It  must  be  supported  by  an  affidavit  entitled  in 
the  cause,"  and  made  by  the  complainant  or  some  person  con- 
versant with  the  facts.' 

§  616.  Ne  exeat  before  bill  filed. —  According  to  the  Eng- 
lish rule  neither  a  writ  of  ne  exeat  nor  an  injunction  could 
be  properly  granted  on  affidavits  made  before  a  cause  or  other 
proceeding  was  actually  pending  in  court,  or  if  granted  was 
subject  to  discharge  or  dissolution  as  having  been  irregularly 
obtained.*  And  the  reason  was  that  if  the  writ  had  been  pro- 
cured by  testimony  wilfully  and  corruptly  false,  the  person 
giving  it  could  not  be  convicted  of  perjury,  as  he  had  not  given 
it  in  a  suit  or  proceeding  in  court.'  These  reasons  having 
ceased  to  exist  in  New  Jersey  in  consequence  of  statutory 
provisions,  it  was  recently  held  by  Vice-Chancellor  Yan  Fleet 
that  the  writ  of  ne  exeat  may  be  granted  before  a  suit  is  pend- 
ing between  the  parties.* 

§  617.  The  same  subject  continued  —  The  United  States 

statute. —  The  United  States  Revised  Statutes  provide  that 
"  writs  of  ne  exeat  may  be  granted  by  any  justice  of  the  Su- 
preme Court  in  cases  where  they  might  be  granted  by  the 
circuit  court  of  which  he  is  a  judge.     But  no  writs  of  ne  exeat 

1  Prov.  I,  17 ;   CoUinson  v.  ,  may  be  made  by  the  committee  of  a 

18  Ves.  453 ;  Samuel  v.  Wiley,  50  N.  H.  lunatic  (Stewart  v.  Graham,  19  Ves. 

355 ;  Elliott  v.  Sinclair,  Jac.  645.  316) ;  or  by  an  infant  of  the  age  of 

2  3  Barbour's  Ch.  Pr.  (2d  ed.)  649.  The  eighteen  years.    Eoddam  v.  Hether- 
afiSdavits  should  not  be  sworn  until  ington,  5  Ves.  91. 

the  bill  is  filed.  Anon.,  6  Mad.  376 ;  *  This  rule  was  followed  by  Chan- 
Francome  v.  Francome,  11  Jur.  (N.  cellor  Halstead  in  Bylandt  v.  By- 
S.)  133.  If  an  answer  has  been  filed  landt,  6  N.  J.  Eq.  38.  See,  also,  Mat- 
it  may  be  used  in  support  of  the  ap-  tocks  v.  Tremain,  3  Johns.  Ch.  75. 
plication  in  aid  of  an  insufficient  af-  For  the  English  cases  see  Anon.,  6 
fldavit  Gilbert  v.  Colt,  Hopk.  Ch.  Madd.  277 ;  Francome  v.  Francome, 
500.  To  sustain  a  writ  of  ne  exeat  11  Jur.  (N.  S.)  123 ;  Hughes  v.  Ryan, 
sufficient  equity  must  appear  on  the  Beat.  337.  In  Ex  parte  Bruncker,  3 
face  of  the  bill.  A  mere  appreheu-  P.  Wms.  312,  Lord  Talbot  said  that 
sion  that  the  defendant  will  misap-  in  all  his  experience  he  never  knew 
ply  funds  in  his  hands  or  abuse  his  the  writ  granted  or  taken  out  witli- 
trust  is  not  sufficient  Woodward  v.  out  a  bill  in  equity  first  filed. 
Schatzall,  3  Johns.  Ch.  413.  6  See  State  v.  Dayton,  28  N.  J.  Law, 

s  16  Amer.  &  Eng.  Encyo.  of  Law,  49,  51 

380;  Dawson  v.  Dawson,  7  Ves.  Jr.  « Clark  v.  Clark  (N.  J.  Cb.),  26  Atl. 

173 ;  McGee  v.  McGee,  8  Ga.  295.     It  Rep.  1013. 
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shall  be  granted  unless  a  suit  in  equity  is  commenced  and  sat- 
isfactory proof  is  made  to  the  court  or  judge  granting  the 
same  that  the  defendant  designs  quickly  to  depart  from  the 
United  States."  *  An  allegation  that  the  defendant  intends  to 
withdraw  from  the  judicial  district  in  which  the  application 
is  made  is  not  sufficient.^ 

§  618.  Ne  exeat  on  final  decree. —  According  to  Mr.  Dan- 
iell  and  many  other  authorities  a  prayer  in  the  bill  for  a  ne 
exeat  is  not  necessary.'  The  writ  is  not  a  mere  provisional 
remedy,  the  right  to  which  expires  upon  the  determination 
of  the  suit  and  the  entry  of  judgment.  The  very  object  of 
the  remedy  is  to  secure  the  presence  of  the  party  in  order 
that  the  judgment  may  be  executed.  It  is  not  discharged 
any  more  than  an  attachment  is  discharged  upon  the  entry  of 
judgment.*  The  writ  may  be  granted  in  the  final  decree,  and 
should  continue  in  force  until  the  judgment  is  satisfied,  or  until 
the  writ  is  dissolved  or  proper  security  given.' 

§  619.  Affidavit  of  indebtedness. —  The  affidavit  to  author- 
ize the  writ  must  be  as  positive  in  respect  of  the  equitable  debt 
as  an  affidavit  of  a  legal  debt  to  hold  to  bail.'    There  is  an  ex- 

1  U.  S.  R  S.,  §  717.  500,  holding  also  that  under  United 

2  Loewenstein  v.  Biernbaum  (1880),  States  Revised  Statutes,  section  716, 
f^  W.  N.  C.  163.  a  United  States  district  court  has 

3  2  Daniell's  Ch.  Pr.  (5th  ed.)  1705 ;  power  to  issue  writs  of  ne  exeat.  But 
Dunham  v.  Jackson,  1  Paige,  629 ;  there  is  a  distinction  herein  between 
Gilbert  i'.  Colt  14  Am.  Dec.  561,  n. ;  the  judge  and  the  court,  the  former 

Collinson  I'.  .  18  Ves.  353.     See  having    no    authority.      Gernon     v. 

§93,  supra;  Lewis  v.  Shainwald,  48  Boecaline,  2  Wash.  C.  C.  130;  Lewis 

Fed.  Rep.  492,  500.  v.  Shainwald,  supra.    United  States 

*  Lewis  V.  Shainwald,  48  Fed.  Rep.  Equity  Rule  21,  requiring  a  special 
492,  499,  500.  prayer  for  a  ne  exeat,  is  expressly 

*  Lewis  V.  Shainwald,  48  Fed.  Rep.  limited  to  cases  where  the  writ  is 
492 :  Mitchel  v.  Bunch,  2  Paige,  606 ;  asked  for  "  pending  the  suit." 
McNamara  v.  Dwyer,  82  Am.  Dec.  (*  Jackson  v.  Petrie,  10  Ves.  163;  2 
631.  Where  the  decree  restrained  the  Daniell's  Ch.  Pr.  (5th  ed.)  1706 ;  Dar- 
defendant  from  departing  from  the  ley  v.  Nicholson,  1  Dr.  &  W.  66 ; 
jurisdiction,  but  specified  no  limit  HoUiday  v.  Hiodan,  25  Ga.  629 ;  Ger- 
of  time,  the  appellate  court  reoom-  non  v.  Boecaline,  2  Wash.  130 ;  Sher- 
mended  the  addition  of  the  words  man  v.  Sherman,  8  Bro.  C.  C.  870; 
"  until  the  satisfaction  of  the  decree  Yale  v.  Yale,  10  N.  J.  Eq.  138.  An 
or  the  further  order  of  tlie  court"  affidavit  will  be  dispensed  with  if  the 
Lewis  V.  Shainwald,  48  Fed.  Rep.  493,  debt  appears  from  the  master's  report 
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ception  in  the  case  of  an  account,  where  the  plainti£F  must 
swear  positively  to  a  debt  or  balance  due  him  from  the  de- 
fendant ;  yet  he  need  not  swear  to  a  certain  sum,  but  accord- 
ing to  his  belief  as  to  the  amount.* 


§  620.  AffldaTit  of  intention  to  depart. —  There  must  be  a 
positive  affidavit  of  a  threat  or  purpose  of  the  party  against 
whom  the  writ  is  prayed  to  go  abroad,*  and  that  the  debt 
would  be  lost  or  at  least  in  danger  by  his  departure  from  the 

State.' 


to  be  due,  and  such  report  haa  been 

confirmed.    Collinson  v.  ,   18 

Ves.  353 ;  Etches  v.  Lanoe,  7  Ves.  Jr. 
417. 

iThorne  v.  Halsey,  7  Johns.  Ch. 
189;  Rico  v.  Gaultier,,  3  Atk.  501; 
Clayton  v.  Milton,  1  Del.  Ch.  33; 
Redman  v.  Hetherton,  5  Ves.  Jr.  91 ; 
Jackson  v.  Petrie,  10  Ves.  164 ;  Ger- 
non  V.  Boeoaline,  2  Wash.  C.  C.  130 ; 
MacDonough  v.  Gaynor,  18  N.  J.  Eq. 
249.  See,  also,  Thompson  v.  Smith, 
11  Jur.  (N.  S.)  276.  "The  general 
rule  of  practice  to  be  gathered  from 
the  cases  we  think  is  that  the  writ  is 
to  be  granted  only  in  a  case  of  equi- 
table ascertained  debt  to  which  affi- 
davit can  be  made  with  a  good  de- 
gree of  certainty ;  or  when  it  can  be 
shown  by  or  reference  to  accounts 
or  to  other  authorized  documents  to 
the  reasonable  satisfaction  of  the 
court  that  something  in  the  nature 
of  an  ascertainment  of  a  debt  has 
taken  place  whereupon  a  debt  arises. 
But  we  think  that  the  writ  is  not 
gran  table  when  the  account  is  open 
and  unliquidated,  although  the 
plaintiff  states  in  his  aflSdavit  that  a 
certain  sum  is  due.  Such  an  allega- 
tion, although  in  terms  a  statement 
of  fact,  that  is,  of  the  defendant's  act- 
ual indebtedness,  must  nevertheless 
be  qualified  by  the  subject-matter  to 
which  it  relates ;  and  where  it  relates 
to  a  long  unliquidated  account  or  to 


facts  which  are  future  and  contin- 
gent, it  can  amount  to  nothing  more 
than  a  sti'ong  declaration  of  a  con- 
fident expectation  or  belief,  and  is 
not  a  sufficient  ground  for  issuing 
the  writ  un'esi  it  is  accompanied 
and  supported  by  proper  accounts  or 
documents."  Per  Shaw,  C.  J.,  in 
Rice  V.  Hale,  5  Cush.  238. 

2  Mattocks  V.  Tremain,  3  Johns. 
Ch.  75 ;  Rhodes  v.  Cousins,  6  Rand. 
(Va.)  188;  s.  c,  18  Am.  Dea  715; 
Anon.,  a  Ves.  Sr.  489;  Amsinck  v. 
Barklay,  8  Ves.  597;  Sherman  v. 
Sherman,  8  Bro.  C.  C.  370 ;  Orme  v. 
McPherson,  36  Ga,  571;  Hyde  v. 
Whitfield,  19  Ves.  342;  Yale  v.  Yale, 
10  N.  J.  Eq.  138;  Oldham  v.  Oldham, 
7  Ves.  410 ;  Houseworth  v.  Hendrick- 
son,  27  J.  Eq.  60 ;  Gresham  v.  Peter- 
son, 25  Ark.  377 ;  Moore  v.  Gleaton, 
23  Ga.  142:  Woods  v.  Symmes,  25 
Ga.  69 ;  Forrest  v.  Forrest,  10  Barb. 
46 ;  Etches  v.  Lance,  7  Vea  417.  It 
will  be  sufficient  if  the  defendant's 
declaration  of  intention  is  sworn  to 
on    information  from    members  of 

his  family.    Collinson  v.  ,  18 

Ves.  353,  holding  that  the  affidavit 
may  be  made  by  a  third  person. 

'Mattocks  V.  Tremain,  3  Johns. 
Ch.  75.  It  is  not  necessary,  however, 
to  state  that  the  defendant's  object 
in  leaving  is  to  avoid  the  jurisdic- 
tion. Etches  V.  Lance,  7  Ves.  417; 
Tomlinson  v.   Harrison,   8  Ves.   32; 
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§  621.  Allowance  and  indorsement  of  the  writ. — The  appli- 
cant for  the  writ  may  be  required  to  give  an  undertaking  to 
abide  by  any  order  the  court  may  make  as  to  damages.'  The 
writ  must  be  marked  on  the  back,  in  words  at  length,  with  the 
amount  for  which  the  defendant  is  to  give  security.'  The 
court  determines  the  amount  in  which  the  defendant  shall  be 
held  to  bail,  and  the  sheriff  must  take  a  bond  in  the  amount 
directed  as  the  penal  sum,  without  any  addition.'  The  court 
should  mark  the  writ  in  a  sum  sufficient  to  cover  not  only  the 
existing  debt  but  a  reasonable  amount  of  future  interest,  hav- 
ing regard  to  the  probable  duration  of  the  suit.'  Where  the 
writ  is  issued  against  a  personal  representative,  at  the  instance 
of  a  legatee  or  person  claiming  a  share  of  the  residue,  it  must 
be  marked  for  the  wholeamountduefrom  the  defendant,  not  to 
the  plaintiff  only,  but  to  all  the  other  persons  interested  in 
the  estate.'  If  the  writ  is  actually  marked  by  the  clerk,  it  will 
be  presumed  to  have  been  so  done  in  pursuance  of  the  order 
of  the  court.' 

§  622.  Service  of  the  writ. — ^The  writ  is  delivered  to  the 
proper  officer,  directing  him  to  cause  the  party  personally  to 
come  before  him  and  give  sufficient  bail  or  security  in  the 
amount  indorsed  on  the  writ,  conditioned  that  the  party  will  not 
depart  from  the  State  without  the  permission  of  the  court,'  and 
upon  refusal  to  commit  the  party  to  prison.'     The  officer  is 

Rhodes  v.  Cousins,  6  EanA  (Va.)  188 ;  See,  also,  Gleason  v.  Bisby,  1  Clarke's 

Stewart  v.  Graham,  19  Ves.  313 ;  At-  Ch.  551 ;  Boehm  v.  Wood,  1  Turn.  & 

kinson  v.  Leonard,  3  Bra   C.  C.  218;  R  332;  Denton  v.  Denton,   1  Johns. 

Boehm   v.   Wood,   Turn.  &  R  332;  Ch.   441;    McNamara    v.    Dwyer,   7 

McGehee  v.   Polk,  24  Ga.  408.    See  Paige,  239.     If  it  is  indorsed  for  too 

Jones  tt  Kennicott,  83  111.  484;  Fitz-  large  a  sura,  the  court  will  not  quash 

gerald  v.  Gray,  59  Ind.  254.  the  writ,  but  will  require  security 

12  Daniell's  Ch.  Pr.  (5th  ed.)  1709.  only  to  the  proper  amount     Pannell 

Upon  discharging  the  writ  the  court  v.  Tayler,  Turn.  &  Russ.  100 ;  Grant 

may  direct  a  reference  to  ascertain  v.  Grant,  3  Russ.  598. 

the    damages,   and    order    payment  '  3  Daniell's  Ch.  Pr.  (1st  ed.)  393 ; 

thereof.    Sichel  v.  Raphael,  4  L.  T.  Pannell  v.  Tayler,  Turn.  &  Russ.  100. 

(N.  S.)  114  "  Gleason    v.   Bisby,   Clarke's    Ch. 

2  Beames  on  Ne  Exeat,  93 ;  2  Dan-  551 ;  Viadero  v.  Viadero,  7  Hun,  313. 

iell's  Ch.  Pr.  (5th  ed.)  1709.  '2  Barbour's  Ch.  Pr.  (2d  ed.)  654; 

» Gilbert  v.  Colt,  Hopk.  Ch.  496.  De  Carriere  v.  Calonne,  4  Ves.  577. 

*  Gilbert  v.   Colt,   Hopk.   Ch.   500.  83  Daniell's  Ch.  Pr.  (1st  ed.)  394. 
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not  authorized  to  break  open  doors  to  serve  the  process,'  but 
the  party  is  not  entitled  to  discharge  on  account  of  such  abuse.* 
A  writ  of  ne  exeat  was  delared  void  for  service  on  Sunday, 
and  bond  given  thereon  ordered  to  be  canceled.'  The  oflBcer 
serving  the  writ  is  the  sole  judge  of  the  sufHciency  of  the  sure 
ties  offered,  as  he  acts  upon  his  own  responsibility.*  Where 
l^ail  is  taken  and  the  party  leaves  the  State,  the  court  will 
allow  the  officer  a  reasonable  time  to  produce  him ;  or,  in  case 
be  cannot  be  produced,  a  reasonable  time  to  prosecute  the 
bond  and  recover  the  amount  which  the  officer  is  ordered  to 
pay.*  After  executing  the  writ  the  officer  should  make  a  re- 
turn of  his  doings.* 

§623.  Obligation  of  sureties. —  The  object  and  design  of 
a  writ  of  ne  exeat  as  used  by  courts  of  chancery  is  to  hold  the 
party  against  whom  it  is  issued  amenable  to  justice  and  to 
render  him  personally  responsible  for  the  performance  of  their 
orders  and  decrees.  The  obligations  devolved  upon  the  sure- 
ties entering  into  the  bond  bear  a  close  resemblance  to  the 
duties  and  responsibilities  of  bail  at  common  law.  So  soon 
as  the  defendant  is  in  custody  under  the  final  decree,  the  bond 
has  performed  its  office  and  the  responsibility  of  the  sureties 
is  at  an  end,'  and  they  are  not  liable  for  his  subsequent  es- 
cape.' 

§624.  Discharging  a  ne  exeat.— After  the  party  is  ar- 
rested upon  a  ne  exeat  he  may  apply  to  the  court  by  motion 
or  petition,  and  on  notice  to  the  opposite  party,  for  an  order 
to  discharge  the  writ.'    If  security  has  been  given  the  appli- 

'  Beames  on  Ne  Exeat,  95.  in  custody  for  not  performing  the 

23  Daniell's  Ch.  Pr.  (Ist  ed.)  394.  decree,  the  sureties  applied  and  ob- 

ajewettv.  Bowman,  37  N.  J.  Eq.  tained  an  order  that  they  should  be 

275.  discharged  and  the  bond  as  to  them 

<3  Barbour's  Ch.  Pr.  (2d  ed.)654:  canceled. 

Boehm  «.  Wood,  Turn.  &  Russ.  340,  « Johnson  v.  Clendenin,  5    Gill  & 

holding  that  he  may  take  a  deposit  J.  463. 

as  security.  9  2  Barbour's  Ch.  Pr.  (2d  ed.)  655. 

5  Brayton  v.  Smith,  6  Paige,  489.  Where  the  defendant  in  a  ne  exeat 

6  3  Daniell's  Ch.  Pr.  (Ist  ed.)  396 ;  cannot  give  such  security  as  will  sat^ 
Bonner  v.  Worthington,  cited  in  isfy  the  sheriff,  or  wishes  to  leave  the 
Beames  on  Ne  Exeat,  97.  State  before  the  termination  of  the 

'  In  Debazin  v.  Debazin,  1  Dick.  95,  suit,  his  course  is  to  apply  to  the  court 
the  defendant  being  in  contempt  and    for  a  discharge  of  the  writ,  upon  giving 
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cation  should  also  pray  that  the  bond  be  given  up.'  If  the 
application  is  upon  the  ground  that  the  writ  was  irregularly 
or  improperly  granted  it  may  be  made  before  answer,  and 
may  be  supported  by  affidavit."  The  application  must  be 
made  within  a  reasonable  time.'  Where  it  was  not  made  until 
the  cause  was  noticed  for  final  hearing  it  was  refused.*  A 
defendant  against  whom  there  is  prima  facie  evidence  of  being 
guilty  of  a  breach  of  an  injunction  cannot  be  heard  upon  a 
motion  to  discharge  a  ne  exeat  against  him  in  the  same  cause 
until }  e  has  purged  himself  of  the  contempt.' 

§  625 .  The  same  subject  continued . — It  is  a  matter  of  course 
to  discharge  a  ne  exeat  upon  the  defendant's  giving  security 
to  answer  the  complainant's  bill  where  a  discovery  is  neces- 
sary, and  to  abide  such  order  and  decree  as  may  be  made  in 
the  cause  and  to  render  himself  amenable  to  the  process  of 
the  court  which  may  be  issued  to  enforce  its  performance.' 
Affidavits  may  be  read  both  in  support  of  and  against  the 
motion  to  discharge  the  wrif  It  is  open  to  the  defendant  by 
affidavits  to  deny  the  allegations  on  which  the  writ  was 
founded.*  The  defendant  is  entitled  to  the  benefit  if  his  sworn 
answer  to  the  charges  of  the  bill  upon  which  a  ne  exeat  issued,' 

sufficient  security,   etc     Brayton  v.  ing  that  there  has  been  a  breach  of 

Smith,  6  Paige,  489.  the  injunction  issued  with  it,  by  the 

1 3  Daniell's  Ch.  Pr.   (1st  ed.)  396.  defendant,  will  be  heard,  to  enable 

The  giving    usual  security    to    the  the  court  to  judge  whether  the  de- 

sheriflE  upon  a  ne  exeat  does  not  pre-  fendant  is  in  contempt 

elude  the  defendant  from  applying,  « Mitchell  v.  Bunch,  2  Paige,  606 

upon  the  bill  only,  or  upon  the  com-  McNamara  v.  Dwyer,  7  Paige,  229 

ing  in  of  the  answer,  to  have  the  Gleason  v.  Bisby,  Clarke's  Ch.  551 

writ  dischai-ged  and  the  bond  to  the  Georgia    Lumber    Co.   v.   Bissell,    9 

sheriff  given  up  and  canceled.    Jes-  Paige,  225.     An  immaterial  amend- 

sup  V.  Hill,  7  Paige,  95.  ment  of  the  bill  does  not  discharge 

2 Grant  v.  Grant,  3  Russ.  598,  602.  the  writ    Grants  Grant  5  Russ.  189. 

See,  also.  Hyde  v.  Whitfield,  19  Ves.  '  Flack  v.  Holm,  1  Jac.  &  W.  414. 

342;   Flack  v.   Holm,   1    Jac.  &  W.  8  Cowdin  u  Crane,  3  Edw.  Ch.  231. 

414 ;  Gary  v.  Gary,  89  N.  J.  Eq.  3.  ^  Jewett  v.   Bowman,  27  N.  J.  Eq. 

3  Harris  v.    Hardy,    3    Hill,    393 ;  275 ;  Gilbert  v.  Colt,  Hopk.  Ch.  496. 

Miller  v.  Miller,  1  N.  J.  Eq.  386.  Upon  a  motion  to  discharge  a  ne 

*  Miller  v.  Miller,  1  N.  J.  Eq.  386.  exeat  upon  the  defendant's  answer, 

5  Evans  v.  Van  Hall,  Clarke's  Ch.  aifidavits  to  sustain  the  bill  and  con- 

32  holding   that  upon   a  motion   to  tradict  the  answer  will  not  be  heard, 

discharge  a  ne  exeat  affidavits  show-  Evans  v.  Van  Hall,  Clarke's  Ch.  23. 
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although  the  time  for  filing  exceptions  to  it  has  not  expired.' 
Where  the  defendant  for  his  own  convenience  applies  to  the 
court  and  gives  the  usual  bond,  without  asking  to  reserve 
the  right  of  applying  to  cancel  the  bond,  the  right  to  raise  the 
question  as  to  the  propriety  of  holding  him  to  bail  origi- 
nally will  be  deemed  to  be  waived.*  Where  the  aflBdavit  of 
the  complainant  and  the  answer  of  the  defendant  taken  to- 
gether made  a  strong ^wMwa/aeie  case  that  nothing  was  due 
from  the  defendant,  the  writ  was  discharged.'  A  ne  exeat 
obtained  upon  affidavits  substantiating  declarations  and  acts 
of  the  defendant  as  evidence  of  his  intention  to  depart  the 
State  will  not  be  discharged  upon  a  counter-aflBdavit  by  the 
defendant  denying  the  intention.*  The  writ  will  be  dis- 
charged if  the  sum  in  which  it  is  marked  is  paid  into  court,* 
although  a  larger  suin  is  reported  due  by  the  master.*  On  an 
application  to  discharge  a  writ  of  ne  exeat  where  a  defendant 
has  taken  the  benefit  of  an  insolvent  act,  the  court  will  con- 
sider the  discharge  under  such  act  as  regular  and  will  not  look 
into  suggested  fraud  and  informality  in  obtaining  it.' 

§  626.  Terms  of  discharge  —  Enforcement  of  bond. —  In 

cases  where  the  court  feels  constrained  to  discharge  the  writ 
it  will  often  require  security  to  abide  the  decree.'  The  chan- 
cellor has  power  to  determine  both  the  fact  and  extent  of 
liability  of  sureties  upon  a  ne  exeat  bond,  and  will  therefore 
refuse  to  order  the  sheriff  to  assign  the  bond  to  the  complainant 

1  Thorne  v.  Halsey,  7  Johns.  Ch.    son,  27  N.  J.  Eq.  61.   Security  to  abide 
189.  by  and  perform  the  decree  may  be  re- 

2  Jesup  V.  Hill,  7  Paige,  95.  quired.  Griswold  v.  Hazard,  141  U. 
5  Leo  V.  Lambert,  3  Russ.  417.  S.  260,  281.  A  capias,  where  a  ne 
<  Houseworth  v.  Hendrickson,  27    exeat  should  have  been  sued  out  and 

N.  J.   Eq.   60 ;   Breck  v.  Smith,   54  a  bond  taken  thereon,  simply  to  ap- 

Barb.  212 ;  Glenton  v.  Clover,  10  Abb.  pear  at  court  in  the  cause  on  the  first 

422.    See,  also,  Russell  v.  Ashby,  5  day  of  the  next  term,  is  irregular 

Ves.  98 ;  Myer  v.  Myer,  25  N.  J.  Eq.  28.  and  will  be  set  asida     But  the  order 

5  Evans  v.  Evans,  1  Ves.   Jr.   86 ;  being  right,  the  defendants  were  or- 

Stewart  v.  Stewart,  19  Ves.  314.  dered  to  give  bond  with  security  to 

6Bakerv.  Jefferies,2Cox'sCas.  226.  answer  and  abide  the  decree  of  the 

'O'Connor  wDebraine,  3  Edw.Ch.  court    Upon  these  terms  the  writ 

230.  and  bond  were  set  aside  with  costs. 

8  MacDonough  v.  Gaynor,  18  N.  J.  MacDonough  v.  Gaynor,  18  N.  J.  Eq. 

Eq.  249 ;  Parker  v.  Parker,  13  N.  J.  249. 
Eq.  105;  Houseworth  v.  Hendrick- 
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for  prosecution.'  The  order  discharging  the  writ  ought  also 
to  restrain  the  person  against  whom  it  was  issued  from  bring- 
ing an  action  for  false  imprisonment.'  If  the  writ  is  dis- 
charged another  may  be  sued  out  upon  a  fresh  affidavit.' 

iWauter8W.VanVorst,38N.  J.  Eq.    86;    2    Daniell's    Ch.   Pr.    (5th   ed.) 
lOa  1714. 

2  Ddriey  u  Nicholson,  2  Dr.  &  War.        ^  Gemon  v.  Boecaline,  3  Wash.  180. 


CHAPTEE  XIX. 


HEARING. 


§  627.  Bringing  on  a  hearing. 
638.  The  same  subject  continued. 

629.  Application  for  continuanca 

630.  Condition  of  the  case  as  to  de- 

fendants. 

681.  How  a  cause  is  heard. 

682.  Right  to  open  and  close. 

633.  Hearing  without  pleadinga 

634.  Hearing  on  bill  and  unsworn 

answer. 

635.  Status  of  interlocutory  orders. 

636.  Rules    controlling  the  decis- 

ion —  Law  of  the  case. 

637.  Hearing   on    bills    of    inter- 

pleader. 

638.  Proceedings  on  bills  of  inter- 

pleader. 


639.  Objections  at  the  hearing. 

640.  The  same  subject  continued  — 

Adequate  remedy  at  law. 

641.  Dismissal  upon  the  answer. 

642.  Dismissal    of    bills    alleging 

joint  cause  of  action. 

643.  Dismissals  without  prejudice. 

644.  Effect    of    dismissal   without 

prejudice. 

645.  Effect   of  absolute  dismissal. 

646.  Dismissal  for  want  of  prose- 

cution. 

647.  Retaining  a  cause  for  further 

relief. 

648.  Retaining  a  cause   to   await 

action  at  law. 


§627.  Bringing  on  a  hearing. —  By  the  English  practice 
the  plaintiff  must  set  down  the  cause  for  hearing  within  four 
weelis  after  the  evidence  is  closed,  or  upon  his  neglect  the 
defendant  may  have  the  bill  dismissed  for  want  of  prosecu- 
tion. If  the  plaintiff  desires  to  set  down  the  cause  upon  bill 
and  answer  he  must  do  so  within  the  time  that  is  allowed  him 
for  filing  replication;  that  is,  within  four  weeks  after  the  an- 
swer.i  In  this  country  the  practice  is  regulated  by  statute 
or  rules  of  court,  and  is  not  uniform  even  in  the  federal  circuit 
courts.^    A  party  cannot  notice  a  cause  for  hearing  by  antici- 


13  Daniell's  Ch.  Pr.  (5th  ed.)  964. 

2  See  Electrolibration  Co.  v.  Jackson, 
53  Fed.  Rep.  773 ;  g  274,  supra;  1  Foster's 
Federal  Practice  (2d  ed.),  §  396.  The 
statutory  provision  in  New  Jersey 
which  requires  that  every  cause 
should  be  set  down  for  hearing  at 
the  next  stated  term  after  the  filing 
of  the  replication  renders  the  Eng- 


lish practice  in  such  case  inapplica- 
ble. West  V.  Paige,  9  N.  J.  Eq.  203. 
A  matter  disposed  of  by  the  vice- 
chancellor  before  final  bearing  will 
be  supposed  to  have  been  duly  set 
down  for  hearing,  and  on  the  final 
hearing  will  not  be  reheard  as  a 
matter  of  coursa  Hurlbut  «,  Hut- 
ton,  42  N.  J.  Eq.  15. 
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pation.  If  a  suit  be  waiting  for  a  report  it  cannot,  merely 
because  such  report  ma}^  be  obtained  before  the  cause  can  be 
heard,  be  put  upon  a  calendar  for  a  hearing.'  Where  the  court 
permitted  a  demurrer  to  be  incorporated  in  an  answer,  it  was 
held  that  the  demurrer  must  be  brought  to  a  hearing  before 
a  trial  on  the  merits.^  A  defendant  who  has  appeared  by  a 
solicitor  is  entitled  to  notice  of  the  hearing,  although  he  has 
suffered  the  bill  to  betaken  as  confessed;'  otherwise  where 
the  bill  is  taken  as  confessed  for  want  of  an  appearance.' 
Where  a  cross-bill  has  been  filed,  and  after  both  causes  are  at 
issue  or  in  a  situation  to  be  heard,  the  complainant  in  the 
cross-suit  may  have  an  order  that  they  be  heard  together.'  A 
party  is  entitled  to  only  one  hearing  on  the  merits.  He  can- 
not split  up  defenses  and  try  each  defense  separately.*  When 
a  suit  in  equity  has  been  heard,  neither  party  has  a  right  to 
file  any  paper  in  the  cause  except  by  leave  of  court.' 

§  628.  The  same  subject  continued. —  Although  a  statute 
requires  that  a  bill  shall  stand  for  hearing  at  the  next  term 
after  replication  filed,  yet  there  is  no  error  in  setting  the 
cause  for  hearing  at  the  same  term  if  the  parties  do  not 
object.'  A  defendant  who  is  present  by  his  counsel,  and 
takes  part  in  the  hearing  of  the  cause  on  the  day  set  for  hear 
ing  without  objection  that  it  had  been  prematurely  set, 
waives  his  right  to  further  time  in  which  to  take  proofs, 
though  the  hearing  was  in  fact  before  the  expiration  of  the 
time  allowed  by  law  for  the  taking  of  proofs  after  answer 
filed.'    The  Virginia  code  '"  provides  that  at  any  time  before 

iMix  i\  Mackie,  2  Edw.  Ch.  426.  ^Hume    v.   Commercial    Bank,   1 

Where  a  decree  reserves  further  di-  Lea,  230,  223. 

rections  and  equity  until  the  coming  '  Union  Sugar  Eeflnery  v.  Mathies- 

in  of  the  master's  report,  the  cause  son,  3  Cliff.  146. 

should  be  set  down  for  hearing  on  8  Gregg    v.    Brewer,    67    111.    525: 

the  equity  reserved.      Ruckman  v.  Richardson  v.  Linney,  7  B.  Mon.  575. 

Decker,  28  N.  J.  Eq.  5.  » Hart  v.  Bloomfield,  66  Miss.  100 ; 

2  Holt  V.  Daniels,  61  Vt  89,  93.  s.  C  5  So.  Rep.  620.     Where  the  de- 

3  Hart  V.  Small,  4  Paige,  551.  See,  fendant  appears,  answers  and  goes  to 
also,  Cook  V.  French  (Mich.),  56  N.  W.  trial  witliout  objection  at  a  term  be- 
Rep.  101.  fore  the    return    term    of  the  sum- 

<  Wager  V.  Stickle,  8  Paige,  407.  mons,  he  waives  the  right  to  post- 

*  White  V.  Buloid,  2  Paige,  164.  pone  the    hearing   until  the  return 

10  Code  of  Virginia,  §  8275. 
40 
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final  decree  a  defendant  may  be  allowed  to  file  his  answer,' 
but  the  hearing  is  not  to  be  delayed  in  consequence  thereof 
unless  for  good  cause  shown,  etc.  It  was  held  that  failure  to 
join  necessary  parties,  and  not  the  filing  of  answers,  was  the 
cause  of  delay,  where  the  answers  in  a  suit  to  set  aside  a  con- 
veyance disclosed  that  a  portion  of  the  lands  sought  to  be  re- 
covered were  conveyed  before  suit  brought  to  bona  fide  pur- 
chasers without  notice.' 

§629.  Application  for  continuance. —  It  is  discretionary 
with  the  chancellor  to  refuse  an  application  for  a  continu- 
ance, and  his  ruling  is  not  reviewable  on  appeal.'  A  continu- 
ance of  a  cause  ready  for  hearing  on  the  original  bill,  upon 
the  filing  of  a  cross-bill,  is  not  a  matter  of  right.*  Although 
the  federal  courts  fol'ow  the  construction  of  the  statutes  and 
constitution  adopted  by  the  courts  of  a  State  wherein  they 
sit,  yet  when  a  suit  in  equity  in  a  federal  court  involving  such 
a  construction  has  been  set  for  hearing,  the  court  will  not  on 
motion  of  a  party  postpone  the  trial  to  await  the  decision  of 
the  Supreme  Court  of  the  State  in  a  suit  pending  before  it 
and  alleged  to  involve  the  same  question  where  it  is  not  clear 
that  the  precise  point  will  be  determined  in  the  latter  suit, 
and  it  is  uncertain  when  it  will  come  on  for  adjudication.' 

term,  and  cannot  afterwards  raise  of  discretion    is    shown.    Joplin    v. 

the  objection  that  the  court  had  no  Cordrey  (Ky.),  5  S.  W.  Rep.  397.    In 

jurisdiction.  Anderson  v.  Moore  (IlL),  that  case  on  a  partnership  account- 

33  N.  E.  Repk  848.    See,  also,  Keats  v.  ing,  where  the  master  reported  that 

Rector,  1  Ark.  391.    Certainly  a  co-  one  of  the  partners  had  paid  out  for 

defendant  defaulted  for  want  of  an  the  firm  more  than  he  had  collected 

answer  cannot  complain  In  such  a  of  its  assets,  and  that  it  did  not  ap- 

oase.    Clark  v.  Oarnall,  18  Ark.  209.  pear  from  what  source  he  had  ob- 

1  The  word  "  may "  is  Imperative  tained  the  money,  the  refusal  of  a 

and  means  "  must"    Bean  v.  Sim-  continuance  asked  for  upon  an  aflS- 

mons,  9  Gratt.  389.  davit  stating  that,  if  time  were  given, 

*  Welsh  V,  Solenberger,  85  Va.  441;  it  would  be  made  to  appear  whence 

S.  a,  8  S.  E.  Rep.  91.  such  partner  obtained  the  money,  but 

8  Thornton  v.  City  Council  of  Mont-  not  disclosing  how,  or  that  there  was 

gomery  (Ala.),  10  So.  Rep.  634 ;  Tram-  any  additional  testimony,  was  held 

mel  V.  Vane,  62  Ala.  301 ;  Camden  v,  not  to  be  error. 

Blooh,  65  Ala.  236 ;  Ex  parte  Jones,  *  Phillips  v.  Edsall,  127    IlL    535 ; 

66  Ala.  202 ;  Culver  v.  Colehour,  115  s.  G,  20  N.  E.  Rep.  801. 

III.  558;  Reece  v.  Darby,  5  IlL  159;  '"It    is   the   duty  of  the   federal 

Hahn    v.    Huber,   83  111.   343.    Cer-  courts  as  of  other  courts  to  give  as 

tainly  not  reviewable  where  no  abuse  speedy  justice  as  may  be  to  suitors ; 
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But  if  the  same  question  be  at  issue  in  another  suit  pending 
in  the  United  States  Supreme  Court,  a  circuit  court  will  con- 
tinue the  cause  in  the  absence  of  special  reasons  to  the  con- 
trary.' 

§  630.  Condition  of  the  case  as  to  defendants. —  When 
the  relative  situation  of  the  defendants  is  such  that  the  com- 
plainant might  or  might  not,  at  his  election,  have  made  them 
parties,  the  case  may  be  heard  as  to  some  of  the  defendants 
before  it  is  prepared  as  to  the  other  defendants.  But  where 
the  interests  of  the  defendants  are  so  intimately  connected 
that  either  could  object  to  a  bill  because  the  others  were  not 
made  parties,  a  decree  as  to  some  of  them  without  having  the 
cause  heard  as  to  all  would  be  erroneous.* 

§631.  How  a  cause  is  heard. —  "The  cause  having  been 
called  on  the  docket  and  both  parties  having  announced  their 
readiness  for  trial,  or  the  motion  for  a  continuance  having 
been  overruled,  the  chancellor  directs  that  the  case  be  taken 
up.'     The  complainant's  solicitor  thereupon  makes  a  brief 


and  while  It  is  also  their  plain  duty 
to  accept  St  ite  law  from  the  State 
Supreme  Courts  on  the  construction 
of  State  laws  and  constitutions,  it 
never  has  been  held  proper  for  them 
to  delay  litigation  before  them  until 
Stace  courts  shall  have  decided  the 
same  questions,  for  this  would  be  an 
abdication  of  their  duties  as  courts. 
When  a  question  of  law  is  presented, 
of  whatever  character,  they  must  fol- 
low the  lights  they  have."  City  of 
Detroit  v.  Deti-oit  City  Ry.  Co.,  55 
Fed.  Rep.  569,  571,  citing  Burgess  v. 
Seligman,  107  U.  S.  20. 

1  Friedman  v.  Harrington,  56  Fed. 
Rept  860.  See,  also.  Northern  Pac 
a  Ca  u.  Glaspell,  49  Fed.  Rep.  483. 

2  Cox's  Heirs  v.  Strode,  11  Bibb, 
373 ;  Beacharap  v.  Davis,  3  Bibb,  113 ; 
Walton  V.  Fretwell,  3  Marsh.  520; 
Evans  v.  Holmes,  4  J.  J.  Marsh.  5 ; 
Castleman  v.  Holmes,  4  J.  J.  Marsh. 
■i:  Lee  v.  Wickliffe,  1  Monr.  110; 
McClain  v.  French,  2  Monr.  148,  the 
rubric  of  which  case  is  as  follows :  — 


"A  suit  in  chancery  never  can  be 
heard  and  disposed  of  as  to  some  of 
the  parties  unless  it  be  in  a  situation 
to  be  heard  and  disposed  of  as  to  all 
who  are  necessary  parties."  Citing 
Mosley  v.  Lewis,  4  Bibb,  160.  But  a 
defendant  who  goes  to  a  hearing  and 
appeals  from  a  decree  waives  the 
objection  that  as  to  some  of  the  de- 
fendants the  cause  was  not  at  issue. 
Davenport  v.  Auditor-General,  70 
Mich.  192,  distinguishing  Graham  v. 
Elmore,  Hair.  Ch.  265;  Schwab  v. 
Mobley,  47  Mich.  513. 

'  A  cause  may  be  heard  in  private, 
even  against  the  consent  of  the  par- 
ties. In  re  Lord  Portsmouth,  G.  Coop. 
106 ;  Ogle  v.  Brandling,  2  R  &  M. 
688 ;  Barb.  Ch.  Pr.  319.  See  Andrew 
V.  Raeburn,  L.  R  9  Ch.  App.  522; 
Nagle-Gilman  v.  Christopher,  4  Ch. 
Div.  173.  But  not  in  Tennessee,  it  is 
said,  without  consent  of  parties, 
Gibson's  Suits  in  Chancery,  §  534, 
n.  S. 
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statement  of  the  nature  of  his  bill.  The  defendant's  solicitor 
then  states  his  defense  or  reads  the  material  part  of  his  an- 
swer. If  there  be  any  defendants  in  default  as  to  whom  no 
judgment  'pro  confesso  has  been  entered,  the  complainant  ma}' 
now  have  a  pro  confesso  entered  against  them.  The  evidence 
is  then  read  in  the  following  order:  —  1st,  the  evidence  in 
support  of  the  bill  is  read  by  the  complainant's  solicitor; 
2d,  the  evidence  of  the  defendant  is  read  by  his  solicitor ;  and 
3d,  if  the  complainant  has  any  rebutting  evidence  it  is  read 
last."! 

§  633.  Right  to  open  and  close. —  The  party  who  holds  the 
affirmative  of  an  issue  and  upon  whom  consequently  the  onus 
prohcmdi  devolves  has  the  right  to  open  and  close  the  argu- 
ment.* Upon  hearing  on  bill,  cross-bill,  answers  and  deposi- 
tions, where  both  causes  come  on  to  be  heard  together  and 
both  parties  have  material  allegations  to  sustain  under  their  re- 
spective bills,  the  complainant  in  the  original  bill  is  entitled  to 
the  opening  and  reply.' 

§633.  Hearing  without  pleadings. —  The  court  will  not 
take  cognizance  of  and  hear  a  case  in  which  the  parties  agree 
upon  a  statement  of  facts  and  stipulate  that  the  court  shall 
take  jurisdiction,  try  the  case  and  render  a  decree  without 
pleadings ;  nor  will  a  State  statute  authorizing  such  a  proceed- 
ing affect  the  practice  in  the  federal  courts  sitting  in  that 
State.*  Where  the  parties  by  agreement  proceed  to  a  hearing 
on  the  bill,  exhibits  and  proofs  without  an  answer,  the  decree, 
if  warranted  by  the  evidence,  will  be  sustained.  Such  a  prac- 
tice is  loose  and  irregular,  but  the  waiver  is  within  the  limits 
of  the  power  of  the  parties  to  the  suit.' 

1  Gibson's  Suits  in  Chancery,  §  524  or  to  his  evidence ;  or  who  maintains 

'Higdonu.  Eigdon,  6  J.  J.  Marsh,  the  aflBrmative  of  any  given   ques- 

48.  tion ;  or  who  has  the  entire  burden 

8  Murphy  v.  Stults,  1  N.  J.  Eq.  560.  of  proof  to  bear."    Gibson's  Suits  in 

"  The  right  to  open  and  close  the  ar-  Chancery,  §  524,  n.  7. 

gunient  belongs  to  the  party  who  *  Nickerson  v.  Atchison  &c.  Et  Co., 

pleads  aflBrmative  matter  in  abate-  30  Fed.  Rep.  85. 

ment;  or  who  moves  to  dismiss ;  or  'Wilson  v.  Spring,  64  III.  14,  17. 

who  demurs ;  or  who  pleads  aflSrma-  Where  the  whole  ground  of  a  suit 

tive  matter  in  bar ;  or  who  excepts  has  been  removed  by  the  death  of 

to  an  answer,  deposition  or  master's  the  complainant,  the  court  will  not 

report;  or  who  objects  to  a  witness  hear  an  argument  merely  to  deter- 
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§  634.  Hearing  on  bill  and  unsworn  answer. —  When  a 
cause  is  submitted  for  hearing  on  bill  and  unsworn  answer, 
the  complainant  is  not  entitled  to  relief  unless  so  entitled  on 
the  allegations  of  the  bill  admitted  by  the  answer.'  Hence, 
where  a  bill  for  an  injunction  is  heard  in  that  manner,  con- 
sideration will  be  solely  directed  to  the  inquiry  whether  the 
complainant  has  the  right  to  have  the  injunction  made  per- 
manent.^ Where  a  rule  of  court  required  the  register  to  note 
upon  the  minutes  the  testimony  offered  at  the  hearing,  and 
provided  that  no  other  testimony  should  be  considered  as 
part  of  the  record,  it  was  held  that  after  a  regular  submission, 
accompanied  by  a  proper  memorandum  of  the  register,  was 
vacated,  the  note  of  testimony  thereby  became  inoperative, 
and  a  subsequent  submission  without  a  memorandum  by  the 
register  was  deemed  to  constitute  a  hearing  on  bill  and  an- 
swer alone,  although  the  decree  recited  that  the  cause  was 
submitted  on  pleadings  and  testimony.' 

§  635.  Status  of  interlocutory  orders, —  By  the  modern 
practice  on  a  final  hearing  all  previous  decretal  orders  are 
before  the  court  and  may  be  modified,  altered  or  vacated  as 
justice  may  require.*  Thus  where  the  court  made  an  inter- 
locutory order  stating  that  the  complainants  were  entitled  to 
recover  certain  claims  and  directing  an  account  to  be  taken 
by  the  master,  it  was  held  that  upon  final  hearing  at  the  ar- 
gument of  exceptions  to  the  master's  report  its  previous  order 
was  fully  open  for  revision  and  correction.' 

mine  the  question  of  costs.    Johnson  An    erroneous    interlocutory    order 

V.  Thomas,  2  Paige,  377.    The  same  should  be  disregarded  in  making  up 

rule  applies  where  the  parties  settle  final  judgment.     N.  &  C.  Bridge  Co. 

the   cause   between  themselves,  re-  v.  Douglass,  12  Bush,  676. 
serving  the  question  of  costs.     Stew-        '  Fourniquet  v.  Perkins,  16  How.  82. 

art  V.  Ellice,  2  Paige,  604 ;  Eastburn  Cf.  Hunter  v.  Oarmichael,  12  Sm.  & 

V.  Kirk,  2  Johns.  Ch.  317.  M.  726,  where  an  order  setting  aside 

•  Reese  v.  Barker,  85  Ala.  474;  s.  a,  an  interlocutory  decree  without  mo- 
5  So.  Rep.  305 ;  Winter  v.  City  Coun-  tion,  petition  or  other  cause  assignf  d 
oil,  83  Ala.  589.  or  appearing  upon  the  record  was  re- 

2  Winter  v.  City  Council,  83  Ala.  versed,  the  appellate  court  holding 

589.  that  some  sufficient  ground  must  be 

'  Reese  v.  Barker,  85  Ala.  474.  shown.    Where  a  cause  has  been  de- 

*  Gibson  v.  Rees,  50  HI.  383, 410 ;  Con-  liberately  heard  upon  pleadings  and 
sequa  v.  Fanning,  3  Johns.  Ch.  364 ;  proofs  and  a  decision  reached,  and  a 
Mosher  v.  Joyce,  2  C.  C.  App.  323, 325.  party  has  a  right  of  appeal,  in  order 
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§636.  Rules  influencing  the  decision  —  Law  of  the  case. 

A  decision  on  demurrer  is  tiie  law  of  the  case  until  a  different 
rule  is  laid  down  by  the  appellate  court,  although  such  decis- 
ion was  rendered  by  another  judge  than  the  one  who  finally 
tries  the  case.'  "Unfortunately,  owing  to  our  very  absurd 
judicial  system,  it  seems  quite  impossible  to  introduce  into  it 
the  rule  of  sta/re  decisis  as  between  the  different  circuits  and 
in  the  courts  inferior  to  the  Supreme  Court,  the  decisions  of 
that  tribunal  alone  being  binding  as  authority  upon  all.'"' 
But  one  judge  will  not  determine  against  the  conclusions  of 
his  associate  upon  substantially  the  same  representations  of 
fact  without  leave  first  granted  for  a  re-argument  of  the  ques- 
tion.' 

§  637.  Hearing  on  bills  of  interpleader. —  Where  the  de- 
fendants in  a  bill  of  interpleader  admit  the  facts  stated  in  the 
bill  and  on  which  the  right  to  file  a  bill  of  interpleader  rests, 
and  set  up  no  new  facts  as  against  the  complainant  or  in  bar 


to  authorize  the  court  to  reverse  the 
former  decision  it  must  be  perfectly 
clear  that  an  error  was  committed 
Coupe  V.  Weatherland,  37  Fed.  Eep. 
16. 

1  Wakelee  v.  Davis,  44  Fed.  Rep.  532. 

2 Per  Hammond,  J.,  in  United 
States  V.  Huggell,  40  Fed.  Rep.  636, 
644,  holding  that  the  relative  rank  of 
the  judges  sitting  in  the  circuit  courts 
does  not  add  to  the  authority  of  their 
decisions.  But  see  Preston  v.  Walsh, 
10  Fed.  Rep.  315. 

'  Cole  Silver  Min.  Co.  v.  Virginia 
&C.  Water  Co.,  1  Sawy.  685.  See,  also, 
Worswick  Mfg.  Co.  v.  City  of  Philadel- 
phia, 80  Fed.  Rep.  635.  "Plaintiff  urges 
that  when  one  circuit  court  of  the 
United  States  decrees  a  point  all  the 
others  should  conform  their  views  to 
this  decision  until  the  matter  is  set- 
tled by  the  rulings  of  the  Supreme 
Court  But  this  is  not  the  rule  which 
prevails  in  the  circuit  courts  of  the 
United  States.  The  very  decision 
that  counsel  for  the  plaintiff  would 
have  me  consider  as  binding,  Denny 
V.  DodsoD,  33  Fed.  Rep.  899,  is  an 


illustration  showing  that  the  rule 
contended  for  does  not  prevail.  The 
very  distinguished  judge  who  deliv- 
ered that  opinion  refused  to  be  gov- 
erned by  a  former  decision  of  the 
same  court  rendered  by  the  experi- 
enced and  able  Judge  Deady  upon  a 
material  point  in  regard  to  the  nat- 
ure of  plaintiff's  title  to  the  land 
granted  it  A  United  States  circuit 
court  undoubtedly  always,  with  re- 
luctance, will  assert  its  right  to  dis- 
agree with  the  decision  of  another 
circuit  court  even  when  satisfied  that 
it  is  erroneous."  Knowles.  J.,  in 
Northern  Pac.  R  Co.  v.  Sanders,  47 
Fed.  Rep.  604.  As  to  the  practice  of 
the  federal  courts  in  following  State 
statutes  and  decisions,  see  City  of  De- 
troit V.  Detroit  City  Ry.  Co.,  55  Fed. 
Rep.  569,  571 ;  §g  6,  7,  8,  supra;  arti- 
cles on  "Conflict  between  federal 
and  State  decisions  "  in  14  Am.  Law 
Rev.  211,  by  Hon.  Wm.  B.  Horn- 
blower,  and  16  Am.  Law  Rev.  743,  by 
J.  B.  Heiskell,  Esq.,  of  the  Memphis 
Bar.    See,  also,  Index,  tit  Federal 

COTJHTS. 


§  038.]  HBAEING.  631 

of  his  suit,  it  seems  to  be  suflBcient  for  him  to  file  a  replica- 
tion, and  set  the  cause  down  for  a  decree  to  interplead,  with- 
out waiting  until  the  proofs  are  taken  as  between  the  defend- 
ants.' But  if  the  defendants  or  either  of  them  deny  the 
allegations  in  a  bill  of  interpleader,  or  set  up  distinct  facts  in 
bar  of  the  suit,  the  complainant  must  reply  to  the  answer  and 
close  the  proofs  in  the  usual  manner  before  he  can  bring  his 
cause  to  a  hearing.^  The  regular  course  of  proceeding  on  a 
bill  of  interpleader  is  to  take  a  decree  that  the  defendants  in- 
terplead, which  withdraws  the  complainant  in  the  original 
bill  from  further  participation  in  the  suit,  and  the  case  then 
becomes  a  case  between  the  defendants  as  between  a  com- 
plainant and  defendant.' 

§  638.  Proceedings  on  bills  of  interpleader, —  On  bills  of 
interpleader  the  court,  in  disposing  of  the  questions  in  dispute 
among  the  defendants,  is  at  liberty  to  adopt  any  recognized 
method  of  trial  which  will  accomplish  justice  in  the  particu- 
lar case.  If  at  the  hearing  on  the  bill  the  questions  in  which 
the  defendants  are  alone  interested  are  stated  with  sufficient 
clearness  and  certainty  in  the  answers  to  the  bill  to  present 
proper  issues,  and  they  are  ripe  for  decision,  the  court  may 
at  the  same  time  that  it  decides  the  question  whether  the  bill 
was  properly  filed,  also  decide  the  questions  at  issue  among 
the  defendants,  and  dispose  of  the  case  finally.*  But  if  the 
case  among  the  defendants  is  not  in  proper  condition,  the 
court  directs  an  action,  or  an  issue,  or  a  reference  to  a  master, 

1  City  Bank  v.  Bangs,  3  Paige,  570.  be  established,  or,  failing  in  that,  to 

2  City  Bank  v.  Bangs,  2  Paige,  570.  have  partition   made.     Such  volun- 

3  Wilhson  V.  Salmon,  45  N.  J.  Eq.  tary  partition  was  established  by  de- 
357 ;  Eowe  v.  Hoagland,  7  N.  J.  Eq.  cree,  but  on  appeal  that  decree  was 
131 ;  Catherall  v.  Da  vies,  1  Giff.  326 ;  reversed  and  the  record  remitted  to 
Atkinson  v.  Manks,  1  Cowen,  691 ;  St  be  proceeded  in  according  to  the 
Louis  Life  Ins.  Co.  v.  Alliance  &c.  L.  practice,  etc.  It  was  held  to  be  right 
Ins.  Co.,  23  Minn.  7 ;  2  Daniell's  Ch.  for  the  chancellor  to  retain  the  bill 
Pr.  (3d  ed.)  1568.  As  to  the  scope  of  in  order  to  decide  on  the  alternative 
the  suit  between  the  defendants  after  prayer  for  a  partition.  Polhemus  v. 
the  plaintiS  has  retired,  see  Horton  Emsou,  39  N.  J.  Eq.  583. 

V.  Baptist  Church,  34  Vt  317.    The  *  Kirtland  v.  Moore,  40  N.  J.  Eq. 

death  of  the  plaintifi  at  that  stage  100,  108 ;  Hall  v.  Baldwin,  45   N.  J. 

does  not  abate  the  suit     Anon.,  1  Eq.  858,  865 ;  Condict  v.  King,  13  N. 

Vern.  351.    A  complainant  filed  his  J.  Eq.  375;  Hendrickson  v.  Decon,  1 

bill  with  a  double  aspect,  asking  that  N.  J.  Eq.  593 ;  Rowe  v.  Hoagland,  7 

a  certain  voluntary  partition  should  N.  J.   Eq.  139.     The  complainant  is 
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as  may  be  best  suited  to  the  nature  of  the  case.'  It  was  re- 
cently decided  in  the  Supreme  Court  of  New  York  that  an 
order  of  interpleader  upon  a  defendant's  motion,  directing 
him  to  pay  into  court  the  whole  fund  due  from  him,  where 
no  claim  was  made  against  the  right  of  one  of  the  plaintiffs  to 
half  of  the  fund,  was  erroneous,  as  the  amount  should  be  di- 
rected to  be  paid  to  the  latter  at  onoe.^  If  one  defendant  in 
a  bill  of  interpleader  establishes  a  title  and  the  other  makes 
a  default,  the  court  will  decree  payment  to  the  former  and  a 
■  perpetual  injunction  against  the  latter.' 

§  639.  Objections  at  the  hearing. —  "  When  the  cause  is 
heard  without  objection  by  either  party,  all  steps  not  taken 
by  either  which  the  other  had  a  right  to  insist  upon  for  the 
orderly  bringing  the  cause  to  a  hearing  must  be  considered  as 
waived."  *  Mere  formal  defects  in  the  bill  cannot  be  objected 
to  at  the  hearing.'  Objections  for  defect  of  parties  are  not 
usually  available  when  urged  for  the  first  time  at  the  hearing 


dismissed  with  his  cosfs  up  to  that 
time.  City  Bank  v.  Bangs,  2  Paige, 
578.  See  §  1014,  infra;  and  for  the 
requisites  of  a  bill  of  interpleader, 
§  141  et  seq.,  supra. 

1  Condict  V.  King,  13  N.  J.  Bq.  375 ; 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106, 
108;  Hall  v.  Baldwin,  45  N.  J.  Eq. 
858,  865;  Angell  v.  Hadden,  16  Ves. 
203 ;  City  Bank  v.  Bangs,  2  Paige, 
570.  On  a  reference  to  a  master  to 
settle  the  rights  of  defendants  in  a 
bill  of  interpleader  as  between  them- 
selves, the  court  will  give  them  the 
benefit  of  a  discovery  as  against  each 
other  if  they  or  either  of  them  desire 
it.  City  Bank  v.  Bangs,  2  Paige,  570, 
holding,  also,  that  where  one  of  the 
defendants  in  a  bill  of  interpleader 
by  his  answer  makes  a  claim  against 
the  complainant  beyond  the  amount 
admitted  to  be  due  and  paid  into 
court,  and  which  is  not  claimed  by 
the  other  defendants,  he  will  be  per- 
mitted to  proceed  at  law  to  establish 
his  right  to  that  part  of  his  demand 
which  is  not  in  controversy  with  the 
other  defendants. 


Teldman  v.  Grand  Lodge,  19  N. 
Y.  Supl.  73. 

'Richards  v.  Salter,  6  Johns.  Ch. 
445. 

4  Wheeler,  J.,  in  Allen  v.  Mayor,  18 
Blatohf.  239,  340. 

SMcElwain  v.  Willis,  3  Paige,  505; 
Freeman  v.  Scofield,  16  N.  J.  Eq.  38. 
When  the  statute  points  out  a  rem- 
edy and  a  mode  of  proceeding  to 
attain  it,  an  objection  may  be  taken, 
in  any  stage  of  the  cause,  that  the 
statutory  provisions  have  not  been 
complied  with.  Manning  v.  Men-it, 
Clarke's  Ch.  98.  Technical  objec- 
tions to  testimony  come  too  late  at 
the  hearing.  De  Courcey  v.  Collins, 
31  N.  J.  Eq.  357;  McClaskey  w.  Barr, 
48  Fed.  Eep.  180.  An  infant  defend- 
ant, without  regard  to  his  answer, 
may  make  at  the  hearing  any  ob- 
jection to  the  relief  which  the  case 
discloses,  whether  it  was  apparent  on 
the  bill  itself,  or  comes  out  in  the 
testimony.  Jones  v.  Weed,  4  Sandf. 
Ch.  208.  An  intervening  creditor  in 
a  suit  to  foreclose  a  mortgage,  who 
has  filed  an  answer  admitting  the 
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unless  in  cases  where  an  indispensable  party  is  wanting.' 
Objections  for  misjoinder  of  parties,^  or  for  multifariousness,' 
will  not  be  noticed,  as  a  general  rule,  unless  they  are  taken  in 
the  pleadings.* 

§640.  The  same  subject  continued  —  Adequate  remedy 
at  law. —  The  objection  of  adequate  remedy  at  law  comes  too 
late  at  the  hearing  on  the  merits  where  the  court  has  juris 
diction  of  the  parties  and  the  subject-matter.*  But  where  the 
case  is  one  in  which  it  is  not  competent  for  the  court  to  grant 
the  only  relief  asked,  the  remedy  being  at  law,  or  it  appears 
that  chancery  h.as  not  under  any  circumstances  jurisdiction  of 
the  subject  of  the  bill,  the  court  will  entertain  the  objection 


execution  of  the  mortgage,  cannot 
set  up  at  the  hearing  that  the  mort- 
gage was  executed  by  directors  of  a 
corporation  without  authority.  Pugh 
V.  Fairmount  &c.  Mining  Co.,  112  TJ.  S. 
238. 

'§78,  supra.  "If  a  defendant  shall, 
at  the  hearina:  of  a  cause,  object  that 
a  suit  is  defective  for  want  of  par- 
ties, not  having  by  plea  or  answer 
taken  the  objection,  and  therein  spec- 
ified by  name  or  description  the  par- 
ties to  nhom  the  objection  applies, 
the  court  (if  it  shall  think  fit)  shall 
be  at  liberty  to  make  a  decree  saving 
the  rights  of  the  absent  parties." 
United  StatesEquity  Rule53.  "Where 
the  defendant  shall  by  his  answer 
suggest  that  the  bill  is  defective  for 
want  of  parties,  the  plaintiff  shall  be 
at  liberty,  within  fourteen  days  after 
answer  filed,  to  set  down  the  cause 
for  argument  upon  that  objection 
only ;  and  the  purpose  for  which  the 
same  is  so  set  down  shall  be  notified 
by  an  entry,  to  be  made  in  the  clerk's 
order  book,  in  the  form  or  to  the 
eflfect  following  (that  is  to  say) : — 'Set 
down  upon  the  defendant's  objection 
for  want  of  parties.'  And  when  the 
plaintiff  shall  not  so  set  down  his 
cause,  but  shall  proceed  therewith  to 
a   hearing,   notwithstanding   an   ob- 


jection for  want  of  parties  taken  by 
the  answer,  he  shall  not,  at  the  hear- 
ing of  the  cause,  if  the  defendant's 
objection  shall  then  be  allowed,  be 
entitled  as  of  course  to  an  order  for 
liberty  to  amend  his  bill  by  adding 
parties.  But  the  court  if  it  thinks 
fit  shall  be  at  liberty  to  dismiss  the 
bill."  United  States  Equity  Rule  52. 
"Where  the  grantor  in  a  trust  deed 
filed  a  bill  against  the  trustee  to  have 
the  deed  set  aside  on  the  ground  that 
it  was  delivered  by  another  without 
authority,  the  cestui  que  trust  was 
held  to  be  a  necessary  party,  and,  on 
final  hearing,  the  cause  was  ordered 
to  stand  over  until  he  should  be 
made  a  party.  Armstrong  v.  Arm- 
strong. 19  N.  J.  Eq.  357. 

2  §§79,  80,  swpra. 

3  §§  126,  128,  supra. 

*  If  the  plaintiff  in  a  suit  for  spe- 
cific performance  of  an  agreement  to 
exchange  lands  cannot  give  the  title 
mentioned  in  the  agreement,  the  bill 
may  be  dismissed  although  the  ob- 
jection is  not  stated  in  the  answer 
or  taken  until  the  hearing  before  a 
master  to  whom  the  case  has  been 
referred  to  receive  the  proper  con- 
veyance. Park  V.  Johnson,  7  Allen, 
378. 

5§  13,  supra. 
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at  any  stage  of  the  case,  or,  sua  sponte,  dismiss  the  bill.*  And 
where  a  party  has  had  an  opportunity  to  insist  upon  his 
rights  in  a  court  of  law  in  a  suit  directly  involving  them  and 
refrains  from  doing  so,  "he  is  barred  by  his  own  laches  "  from 
litigating  those  questions  on  the  chancery  side  of  the  court.* 

§641.  Dismissal  upon  the  answer. —  Where  the  answer 
completely  denies  all  the  equities  of  the  bill,  and  the  complain- 
ant has  not  met  those  denials  with  an^'^  proof  or  made  issue 
thereon  by  replication,  the  bill  must  be  dismissed  for  want  of 
equity ; '  and  so  where  the  equities  of  a  bill  are  denied  by 
the  responsive  allegations  of  the  answer,  to  which  there  is  a 
general  replication,  and  the  case  is  heard  upon  the  bill,  exhibits, 
answer  and  replication.*  But  where  the  answer  admits  enough 
to  sustain  a  decree  for  the  complainant  his  bill  should  not 
be  dismissed.* 

§  642.  Dismissal  of  bills  alleging  joint  cause  of  action. — 

Where  a  suit  is  brought  jointly  the  bill  will  be  dismissed  if 
either  of  the  complainants  fails  to  make  out  a  case  for  relief." 
So  where  a  complainant's  cause  of  action  is  against  the  de- 
fendants jointly,  the  bill  will  be  dismissed  if  a  joint  cause  of 
action  be  not  made  out.' 

1  §  14,  supra.  '  Lampley  u   Weed,  27  Ala.   621. 

*  Paokwood  v  Gridley,  39  III.  388,  The  weight  of  an  answer  as  evidence 

an  objection  at  the  hearing.     See,  is  discussed  in  chapter  XI,  supra,  on 

also,  Elston  v.  Blanchard,  2  Scam.  Answers. 

(111.)  420 ;  Abrams  u.  Camp,  8  Scam.  « Jones   v.    Quinnipiac    Bank,    29 

(111.)  290;  Scott  V.  Whitlow,  20  111.  Conn.  26,  where  acceptances  to  se- 

310 ;  Ballance  v.  Loomis,  22  111.  84.  cure  which  a   mortgage  was  given 

The  plaintiff's  laches  may  be  taken  were  negotiated  separately  to  parties 

advantage  of  by  a  defendant  who  who  united  in  a  bill  to  obtain  the 

has  not  pleaded  it     1  Foster's  Fed-  benefit  of  the  security, 

eral  Practice  (2d  ed.),  §  299 ;  Baker  v.  'McElroy  v.  Ludlura,  32  N.  J.  Eq. 

Riddle,  Baldwin,  394.  828,  832.    Where  a  joint  liability  is 

'ParkeruTownof  Concord,  39  Fed.  asserted  the  decree  must  be  against 

Rep.  718.    If  a  suit  in  equity  is  heard  all  the  parties  before  the  court  who 

on  the  bill  and  answer  the  allegations  do  not  establish  some  personal  dis- 

of  the  answer  must  be  taken  as  true  charge,  and  the  dismissal  as  to  some 

where  they  conflict  with  those  of  the  of  the  parties  without  reason  will  be 

bill.    American  Carpet  Lining  Co.  v.  ground    for   reversing    the    decree. 

Chipman,  146  Mass.  385.  Mandeville  v.  Riggs,  3  Pet  483. 

*Patton    V.  J.  M.  jBrunswick    & 
Balke  Co.,  (Fla.),  2  So.  Rep.  366. 
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§643.  Dismissal  without  prejudice. —  Where  a  bill  is  dis- 
missed at  the  hearing  upon  a  mere  defect  of  form  in  the 
pleadings,  and  not  upon  the  merits  of  the  case,  it  should  be 
dismissed  without  prejudice  to  the  complainant's  right  to  in- 
stitute a  new  suit.'  Thus  a  bill  dismissed  for  repugnancy  is 
properly  dismissed  without  prejudice.^  So,  a  decree  dismiss- 
ing a  bill  for  want  of  parties,'  or  for  misjoinder  of  parties,*  or 
for  multifariousness,'  or  for  want  of  jurisdiction,*  should  be 
without  prejudice  or  should  state  the  ground  of  dismissal ;  and 
an  absolute  dismissal  will  be  reversed  on  appeal,  with  instruc- 
tions to  dismiss  without  prejudice  or  to  permit  proper  amend- 
ments, as  the  case  may  be.' 


1  Crosier  v.  Acer,  7  Paige,  138 ;  Wil- 
ber  V.  Collier,  3  Barb.  Ch.  427 ;  Shaw 
V.  Coster,  8  Paige,  389.  The  general 
practice  in  this  country  and  in  Eng- 
land when  a  bill  in  equity  is  dis- 
missed, where  there  is  an  intention 
further  to  litigate  the  matters  in- 
volved, is  to  use  words  of  qualification, 
such  as  "  without  prejudice  "  or  some 
equivalent  term.  Howth  v.  Owens, 
30  Fed.  Rep.  910.  Where  a  cause  of 
action  cognizable  at  law  is  entertained 
in  equity  on  the  ground  of  some 
equitable  relief  sought  by  the  bill, 
which  it  turns  out  cannot,  for  defect 
of  proof  or  other  reason,  be  granted, 
the  court  should  dismiss  the  bill  with- 
out prejudice  to  an  action  at  law. 
Mitchell  V.  Do  well,  105  U.  S.  430,  and 
cases  there  cited ;  Codmgton  v.  Mott, 
14  N.  J.  Eq.  481;  Rosse  v.  Rust,  4 
Johns.  Ch.  300 ;  M'Neill  v.  Cahill,  2 
Bligh,  228.  A  bill  will  not  be  dis- 
missed "without  prejudice"  where 
there  is  not  much  probability  that  the 
complainant  could  derive  any  bene- 
fit from  further  litigation.  Anthony 
V.  Peay,  18  Ark.  24. 

2  Williams  v.  Jones,  79  Ala.  119; 
Tatum  V.  Walker,  77  Ala  568 ;  Led- 
singer  v.  Central  Line,  79  Ga.  716 ;  S.  C, 
5  a  E.  Rep.  197. 

9  Kendig  v.  Dean,  97  U.  S.  428 ;  Van 


Epps  V.  Van  Deusen,  4  Paige,  64 ;  Det- 
weiler  v.  Holderbaum,  42  Fed.  Rep. 
837,  341;  McCauley  v.  Six,  34  Ark. 
379;  Eddins  v.  Buck,  23  Ark.  507. 
Such  a  dismissal  does  not  render  the 
subject  of  the  controversy  res  adjudi- 
cata.  St  Romes  v.  Levee  Cotton 
Press  Co.,  127  U.  S.  614. 

*  House  V.  Mullen,  22  Wall.  42. 

5  Williams  v.  Jackson,  107  U.  S. 
478,  484. 

6  Richards  v.  Allia  (Wis.),  52  N.  W. 
Rep.  593;  Gaylords  v.  Kelshaw,  1 
Wall.  81 ;  Hartell  v.  Tilgham,  99  U. 
S.  547;  Clarke  v.  Sawyer,  2  Barb  Ch. 
411.  In  Lacassaque  v.  Chapins,  144 
U.  S.  119,  a  decree  dismissing  a  bill 
absolutely  upon  demurrer  for  want 
of  equity  was,  under  the  circum- 
stances, modified  so  as  to  declare  it 
without  prejudice  to  an  action  at  law, 
citing  Harsburg  v.  Baker,  1  Pet. 
232;  Barney  v.  Baltimore  City,  6 
Wall.  280 ;  Kendig  v.  Dean,  97  U.  S. 
433 ;  Rogers  v.  Durant,  106  U.  S.  644; 
Scott  V.  Neely,  140  U.  S.  106,  117. 

■Kendig  v.  Dean,  97  U.  S.  428; 
House  V.  Mullen,  23  Wall.  42 ;  Rogers 
V.  Durant,  106  U.  S.  644.  See,  also. 
Union  Pac.  Ry.  Co.  v.  Harmon  (C. 
C.  A.\  54  Fed.  Rep.  39 ;  Boyd  v.  Jones, 
44  Ark.  314. 
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§  644.  Eflfect  of  dismissal  without  prejudice. —  If  a  suit  is 
dismissed  for  defect  of  pleadings  or  parties  or  a  misconception 
of  the  form  of  proceedings,  or  the  want  of  jurisdiction,  or  is 
disposed  of  on  any  ground  which  did  not  go  to  the  merits  of 
the  action,  the  judgment  rendered  will  prove  no  bar  to  an- 
other suit.'  And  where  the  qualifying  words  "  without  preju- 
dice" are  used,  although  the  relief  sought  in  a  new  bill  of 
complaint  and  the  matter  therein  is  precisely  the  same  as  in 
the  original  bill,  the  parties  will  be  permitted  to  litigate  their 
claims  as  if  no  previous  suit  had  been  instituted.^ 

§  645.  Effect  of  absolute  dismissal. —  A  dismissal  of  a  bill 
in  equity  after  hearing,  when  it  is  not  expressed  to  be  without 
prejudice,  is  a  bar  to  another  suit  for  the  same  cause,'  by  the 
same  plaintiff  or  his  representatives,  against  the  same  defend- 
ant or  his  representatives.*    But  it  has  been  held  that  a  subse- 


1  Hughes  V.  United  States,  4  Wall. 
233;  Walden  v.  Bodley,  14  Pet.  156, 
161.  A  voluntary  dismissal  by  a 
complainant  is  not  a  bar  to  another 
suit  Kempton  v.  Burgess,  136  Mass. 
192.  See  §  450  et  seq.,  supra.  A  dis- 
missal of  a  bill  on  the  ground  of 
multifariousness  will  not  prevent  the 
complainant  from  filing  new  bills 
against  the  defendants  separately  for 
the  relief  to  which  he  may  be  entitled 
against  them  respectively.  Jackson 
V.  Forrest,  3  Barb.  Ch.  576,  583. 

2  Northern  Pac.  R  Co.  v.  St  Paul 
&c.  Ey.  Co.,  47  Fed.  Rep.  536,  537;  3 
Daniell's  Ch.  Pr.  (5th  ed.)  994 

8  Durant  v.  Essex  Co.,  8  Allen,  103 ; 
Holmes  v.  Remsen,  7  Johns.  Ch.  386; 
Ferine  v.  Dunn,  4  Johns.  Ch.  140,  a 
dismissal  of  a  bill  to  redeem ;  Case 
V.  Beauregard,  101  U.  S.  688 ;  Bigelow 
V.  Winsor,  1  Gray,  299;  Mickles  v. 
Thayer,  14  Allen,  131 ;  Pugh  v.  Holt, 
37  Miss.  461 ;  Curts  v.  Bardstown,  6 
J.  J.  Marsh.  536 ;  Knight  v.  Atkisson, 
2  Tenn.  Ch.  384;  Sayles  v.  Tibbitts, 
5  R  I.  79 ;  Low  v.  Mussey,  41  Vt  893. 
The  dismissal  of  a  suit  does  not  pre- 
vent consequential  proceedings,  a  va- 


riety of  which  may  be  necessary, 
such  as  for  leave  to  sue  a  bond,  for  re- 
taxation  of  costs,  and  the  like.  For 
such  purposes  a  suit  will  be  deemed 
before  the  court  Mutual  Safety  Ins. 
Co.  V.  Roberts,  4  Sandf.  Ch.'  593. 

*  Neafie  v.  Neafie,  7  Johns.  Ch.  1 ; 
Borrowscale  v.  Tuttle,  5  Allen,  377 ; 
Foote  V.  Gibbs,  1  Gray,  413.  Where 
a  suit  brought  to  enforce  a  parol 
trust  was  submitted  on  the  pleadings 
and  proofs,  and  a  decree  was  entered 
dismissing  the  bill  "without  preju- 
dice to  any  parties  to  enforce"  a 
trust  created  by  a  certain  deed  to  one 
of  the  defendants,  and  without  preju- 
dice to  any  of  the  rights  created  by  a 
certain  will,  it  was  held  that  this  was 
a  final  determination  of  the  merits 
of  the  controversy  and  settled  the 
question  of  the  existence  of  the  parol 
trust  against  the  complainants,  and 
that  the  decree  could  be  pleaded  in 
bar  in  a  subsequent  suit  by  the  same 
complainant  to  enforce  the  same 
trust  Oyster  v.  Oyster,  28  Fed.  Rep. 
909.  A  decree  made  in  the  following 
terms :  —  "  This  cause  coming  on  for 
hearing,  and  being  submitted  to  the 
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quent  bill  by  the  original  defendant  against  the  original  com- 
plainant opens  the  cause  upon  the  merits.' 

§  646.  Dismissal  for  want  of  prosecution.—  The  United 
States  equity  rules  provide  that  "if  the  plaintifiF  shall  not  re- 
ply to  any  plea,  or  set  down  any  plea  or  demurrer  for  argu- 
ment on  the  rule-day  when  the  same  is  filed,  or  on  the  next 
succeeding  rule-day,  he  shall  be  deemed  to  admit  the  truth 
and  sufiHciency  thereof,  and  his  bill  shall  be  dismissed  as  of 
course  unless  a  judge  of  the  court  shall  allow  him  further  time 
for  that  purpose." "-  And  if  a  plaintiff  neglects  to  file  a  repli- 
cation within  the  prescribed  period  the  defendant  is  entitled 
as  of  course  to  a  dismissal  of  the  suit ;  but  the  court  may,  upon 
motion  for  cause  shown,  allow  a  replication  to  be  filed  nunc 
pro  tunc,  the  plaintiff  submitting  to  speed  the  cause,  and  to 
such  other  terms  as  may  be  directed.^     One  defendant  may 


court  upon  bill,  answer  and  replica- 
tion, and  having  been  duly  con- 
sidered, the  court  finds,  adjudges 
and  decrees  that  the  equities  are 
with  the  defendant,  that  the  bill  of 
complaint  be  dismissed,  and  that  de- 
fendant recover  its  costs,  to  be  taxed," 
is  an  absolute  dismissal  on  the  merits. 
Lyon  V.  Perin  &c.  Co.,  125  U.  S.  698. 
Where  there  was  an  express  allega- 
tion in  the  bill  that  another  bill  for 
the  same  cause  of  action  was  dis- 
missed absolutely  for  the  reason  that 
a  plea  which  had  been  filed  and  not 
denied  presented  a  good  defense,  the 
presumption  is  that  it  was  on  the 
merits,  and  in  the  absence  of  explan- 
atory averments  to  overcome  it  the 
pending  bill  was  dismissed.  Leary  v. 
Long.  103  U.  a  397.  A  decree  dis- 
missing an  amended  bill  means  the 
dismissal  of  the  bill  as  amended, 
and  is  a  final  disposition  of  the  whole 
case.     Bradish  v.  Grant,  119  IlL  606. 

'  Neafie  v.  Neafie,  7  Johns.  Ch.  1. 

-  Equity  Rule  88.  See  Chicago  &c. 
R  Co.  V.  Rolling  Mill  Co.,  109  U.  S. 
702. 

3  Equity  Rule  66.     See  Poultney  v. 


City  of  Lafayette,  3  How.  81.  After 
a  cause  has  been  set  down  for  hear- 
ing on  bill  and  answer,  it  is  too  late 
for  a  motion  to  dismiss  because  a 
replication  has  not  been  filed  within 
the  time  limited  by  the  rule.  Rey- 
nolds V.  Crawfordsville  Bank,  112 
TJ.  S.  405.  See,  also.  Rule  69  and 
amendment  of  1869  to  Rule  67  relat- 
ing to  taking  of  testimony.  Under 
Equity  Rule  69,  giving  a  complain- 
ant three  months  after  issue  joined 
in  which  to  take  depositions,  the 
court  refused  to  dismiss  a  cause  for 
want  of  prosecution  for  nine  months' 
delay,  where  it  appeared  from  the 
affidavits  of  complainant's  counsel 
that  from  a  conversation  with  de- 
fendant's counsel  they  were  led  to 
believe  that  a  compromise  was  mut- 
ually desired  and  would  be  effected, 
and  that  they  in  good  faith  submitted 
the  matter  to  their  clients,  who  lived 
in  Ireland,  and,  not  having  been  yet 
advised  of  their  intentions  as  to  the 
proposition,  took  no  proof,  under- 
standing the  defendant  to  agree  that 
none  need  be  taken  pending  negotia- 
tions, though  from  the  statement  of 
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move  to  dismiss  where  the  complainant  has  not  brought  be- 
fore the  court  a  necessary  party  named  as  defendant  in  the 
bill.i  If  a  bill  be  lost  or  abstracted  from  the  files  another 
may  be  substituted ;  but  if  this  is  not  done  the  suit  must  bo 
dismissed.' 


§  647,  Retaining  a  cause  for  further  relief. —  A  court  of 
equity  having  once  acquired  jurisdiction  of  a  cause  maj'  re- 
tain it  generally  for  relief.'  Thus  a  bill  may  be  retained 
against  a  trustee  praying  for  an  account,  etc.,  in  order  to 
effect  an  accounting  between  the  parties,  including  matters 
subsequent  to  the  filing  of  the  bill,  although  the  plaintiff  has 
failed  to  establish  the  allegations  in  his  bill.*  Although  a 
patent  expired  fifteen  days  after  a  bill  for  an  injunction  and 
recovery  of  profits  was  filed,  it  was  held  competent  for  the 


the  conversation  in  the  affidavits  of 
defendant  and  his  counsel  such  im- 
pression and  delay  were  not  vfar- 
ranted  thereby.  Beirne  v.  Wads- 
worth,  36  Fed.  Rep.  614,  where  the 
defendant  was  given  leave  to  renew 
the  motion  at  the  next  term  if  no 
settlement  was  reached  or  the  case 
prepared.  "  When  the  cause  is  heard 
without  objection  by  either  party,  all 
steps  not  taken  by  either  which  the 
other  had  a  right  to  insist  upon  for 
the  orderly  bringing  the  cause  to  a 
hearing  must  be  considered  as 
waived."  Per  Wheeler,  D.  J.,  in 
Allen  V.  Mayor  &c.,  7  Fed.  Rep.  483. 
» Jessup  V.  111.  Cent  R.  Co.,  36  Fed. 
Rep.  735,  736.  See  Greenleaf  v. 
Queen,  I  Peters,  138.  By  the  rule  of 
January  14, 1871,  in  the  United  States 
circuit  court  for  the  southern  district 
of  New  York,  either  party  noticing 
issues  or  appeals  for  trial  or  hearing 
"  may  when  the  cause  shall  be  called 
move  the  trial  or  hearing,  and  take 
verdict  or  judgment,  or  order  to  dis- 
miss the  suit  for  not  going  to  trial, 
as  the  court  shall  direct."  See  fur- 
ther on  dismissals  for  want  of 
prosecution,  g§  465,  466,  supra.    A 


bill  cannot  be  dismissed  for  want  of 
prosecution  while  a  demurrer  is 
pending.  The  defendant's  course  is 
to  set  down  the  demurrer  for  argu- 
ment McVickar  v.  Filer,  24  Mich. 
341. 

2  Glover  v.  Rainey,  3  Ala.  737. 

'Swift  V.  Dewey,  30  Neb.  107;  Mil- 
ler V.  McCan,  7  Paige,  451 ;  Buchanan 
V.  Griggs,  30  Neb.  165,  And  for  all 
purposes  germane  to  the  subject- 
matter  of  the  bill,  although  some  of 
these  matters  have  ceased  to  be  mat- 
ters of  contention.  Hurd  v.  Asher- 
man,  117  111.  501.  The  court  of 
chancery  in  New  Jersey  has  never 
adopted  the  principle  that,  because 
its  jurisdiction  has  once  rightfully 
attached,  it  will  retain  the  cause  as  a 
matter  of  right  for  the  purpose  of 
complete  relief.  The  court  will  not 
retain  the  cause  unless  the  subject- 
matter  is  one  which  appropriately 
belongs  to  equity  jurisdiction.  Little 
V.  Cooper,  10  N.  J.  Eq.  374. 

*  Hagar  v.  Whitmore,  83  Me.  348 : 
s.  c,  19  AtL  Rep.  444.  See,  also, 
Frelinghuysen  v.  Nugent,  36  Fed. 
Rep.  339. 
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court,  in  the  exercise  of  its  discretion,  to  retain  the  bill  and 
grant  the  incidental  relief  that  belongs  to  cases  of  that  sort.' 
But  where,  in  a  suit  originally  brought  upon  a  subject-matter 
requiring  equitable  relief,  the  dispute  is  so  adjusted  by  agree- 
ment between  the  parties  that  nothing  remains  to  be  litigated 
but  mutual  money  demands,  the  case  being  then  one  proper 
to  be  submitted  to  a  jury,  the  complaint  should  be  dismissed 
without  prejudice,  and  the  parties  remanded  to  their  remedies 
in  a  court  of  law.'' 

§  648.  Retaining  a  cause  to  await  action  at  law. —  It  is  a 

general  rule  that  if  title  to  lands  is  disputed  the  right  must 
be  established  at  law  and  the  bill  retained  until  it  is  settled.' 
Thus  upon  a  bill  for  partition,  if  the  legal  title  to  the  lands  is 
put  at  issue,  the  court  will  not  proceed  to  settle  such  title,  but 
will  either  dismiss  the  bill  or  retain  it  to  allow  the  title  to  be 
determined  in  an  action  at  law.*     But  where  the  defendant 


an 

1 "  This  has  often  been  done  in 
patent  causes,  and  a  large  number 
of  cases  may  be  cited  to  that  effect, 
and  there  is  nothing  in  the  decision 
in  Root  V.  Eailroad  Co.,  105  U.  S. 
189,  to  the  contrary."  Clark  v. 
Wooster,  119  U.  S.  322,  and  cases 
there  cited.  Where  an  injunction 
bill  was  brought  omitting  certain  in- 
dispensable parties,  it  was  said  that 
the  court  might  properly  retain  the 
bill  until  the  plaintiffs  had  had  an 
opportunity  of  litigating  and  estab- 
lishing their,  title  against  those  par- 
ties in  a  competent  tribunal,  and  if 
the  plaintiffs  there  prevailed,  proceed 
to  a  final  decree.  Mallow  v.  Hinde, 
12  Wheat  194. 

2Helmick  v.  Davidson,  18  Oreg. 
456 ;  s.  a,  23  Paa  Rep.  244  A  bill 
for  specific  performance  will  not  be 
retained  for  the  sake  of  awarding 
damages  if  the  plaintiff  fails  to  make 
out  a  case  for  equitable  relief.  Loch- 
man  V.  Meehan,  21  N.  Y.  Supl.  389. 
See,  also,  McKincon  v.  McKinnon, 
46  Fed.  Rep.  713;  Sanford  v.  McLean, 
3  Paige,   117;  Dodd  v.  Home  Mut 


Ins.  Co.,  22  Oregon.  3 ;  s.  C,  28  Pac. 
Rep.  881.  So  on  a  bill  for  injunction 
and  damages.  W.  J.  Johnston  Ca 
V.  Hunt,  21  N.  Y.  Supl.  314. 

3  Vreeland  v.  Vreeland,  49  N.  J.  Eq. 
323,  and  cases  there  cited. 

*  Slookbower  v.  Kanouse  (N.  J.  Err. 
&  App.),  26  Atl.  Rep.  333 ;  Coxe  v. 
Smith,  4  Johns.  Ch.  271 ;  Wilkin  v. 
Wilkin,  1  Johns.  Ch.  Ill ;  Manners 
V.  Manners,  3  N.  J.  Eq.  384;  Brown 
V.  Cranberry  Iron  &  Coal  Co.,  40  Fed. 
Rep.  849,  whtre  proceedings  were 
stayed  for  a  year  to  await  the  event 
of  an  action  of  ejectment ;  Dewitt  v. 
Ackerman,  17  N.  J.  Eq.  215 ;  River- 
side Cemetery  Co.  v.  Turner,  34  N.  J. 
Eq.  18;  Obcrt  v.  Obert,  10  N.  J.  Eq. 
98 ;  Lucas  v.  King,  10  N.  J.  Eq.  377. 
"  When  the  object  of  a  bill  is  to  se- 
cure affirmative  equitable  relief,  and 
one  of  the  grounds  upon  which  the 
right  to  such  relief  rests  is  a  legal 
title,  as  in  suits  for  partition,  for  as- 
signment of  dower,  for  an  account 
upon  the  infringement  of  a  patent, 
then,  if  the  legal  title  is  disputed,  the 
usual  course  is  to  retain  the  bill  until 
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sets  up  an  equitable  title  to  the  whole  estate  in  the  premises 
or  impeaches  the  complainant's  title  on  equitable  grounds,  the 
court  will  not  suspend  the  suit  until  the  title  be  settled,  but 
will  pass  upon  such  title  and  settle  all  disputes  concerning  it 
in  the  partition  suit  and  grant  relief  accordingly.' 


the  title  is  settled  at  law."  Outcalt 
V.  George  W.  Helme  Co.,  43  N.  J. 
Eq.  665,  676,  declaring,  on  the  other 
hand,  that  if  the  judgment  at  law 
would  seem  to  aflford  adequate  re- 
lief, the  bill  should  not  be  retained 
pending  the  legal  litigation.  The 
proper  course  for  the  court,  where 
the  lands  of  which  partition  is  sought 
are  held  adversely  to  the  complain- 
ant, is  to  dismiss  the  bill  as  pre- 
maturely filed,  but  without  prejudice 
to  the  complainant's  right  to  insti- 
tute a  new  suit  after  he  shall  liave 
obtained  possession  by  a  recovery  in 
ejectment  or  otherwise.    Burhaus  v. 


Burhaus,  2  Barb.  Ch.  398.  A  bill  for 
an  account  of  rents  and  profits  will 
not  be  stayed  until  the  title  is  estab- 
lished at  law  upon  a  mere  suggestion 
in  the  plea  of  an  exclusive  title  in  the 
defendant  He  must  set  forth  his 
title  affirmatively.  Livingston  v.  Liv- 
ingston, 3  Johns.  Ch.  51.  So  in  a 
bill  for  partition  the  title  is  not  put 
in  dispute  by  mere  inference  from 
pleadings  or  proofs.  Hay  v.  Estell, 
18  N.  J.  Eq.  251. 

I  Read  v.  Huff,  40  N.  J.  Eq.  229 ; 
Vreeland  v.  Vreeland,  49  N.  J.  Eq. 
822 ;  Coxe  v.  Smith,  4  Johns.  Ch.  271 ; 
Lucas  V.  King,  10  N.  J.  Eq.  377. 
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§  649.  Nature  of  feigned  issues. —  A  feigned  issue  is  a 
mode  adopted  from  the  civil  law  as  a  means  of  having  some 
question  of  fact,  arising  incidentally  and  to  be  the  foundation 
of  some  other  order  or  decree  in  a  cause,  determined  by  the 
verdict  of  a  jury.*  Courts  of  equity  may  decide  both  facts 
and  law ;  but  they  may  if  they  see  fit  direct  a  verdict  by  a 
jury  upon  any  single  fact,  or  upon  all  the  matters  in  dispute.'' 
But  such  a  verdict  is  not  binding  upon  the  judgment  of  the 
court  —  it  is  advisory  simply,  and  the  court  may  disregard  it 
entirely  or  adopt  it  either  in  part  or  in  toto?    Upon  an  inter- 


'  American  Dock  Ca  v.  Trustees 
&c.,  37  N.  J.  Eq.  367. 

»Kohn  V.  McNulta,  147  U.  S.  238, 
240 ;  Bryan  v.  Parker,  1  Y.  &  C.  170 ; 
41 


Gareed  v.  Beall,  92  U.  S.  684 ;  BaUey 
V.  Sewell,  1  Russ.  339. 

3  Kohn  V.  McNulta,  147  U.  a  238, 
240.    See  §666,  infra. 
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vention  in  railway  foreclosure  proceedings  to  recover  damages 
against  the  receiver  for  personal  injuries  to  an  employee,  the 
court  has  authority  to  send  to  a  jury  the  single  issue  as  to  the 
amount  of  the  damages,  in  case  there  is  any  liability;  but  the 
court  may  in  its  discretion  set  the  verdict  aside,  and  dismiss 
the  intervening  petition.^ 

§  650.  Constitutional  right  to  a  jury  trial. —  Under  the 
English  practice  a  reference  of  an  issue  of  fact  to  a  jury  was 
imperative  only  in  the  case  of  an  heir  at  law,  a  rector  or  a 
vicar.^  In  the  United  States  there  appears  to  be  no  absolute 
right  to  a  jury  trial  in  cases  clearly  within  the  equity  juris- 
diction, even  for  the  defendant;  and  the  only  difficulty  lies  in 
determining  what  cases  were  and  what  were  not  tried  by  a 
jury  prior  to  the  adoption  of  the  constitution.'  It  was  said  in 
New  York  that "  where  the  plaintiff  brings  an  action  for  both 
legal  and  equitable  relief  in  respect  to  the  same  cause  of  ac- 
tion, the  case  presented  is  not  one  of  right  triable  by  jury 
under  the  constitution."  * 

§651.  The  same  subject  continued  —  In  Indiana. —  In 

Indiana  "  it  is  only  in  suits  that  formerly  were  of  exclu- 
sive equitable  jurisdiction  that  a  jury  is  not  demandable  by 

1  Kohn  V.  McNulta,  147  U.  S.  238 ;  5,   10 ;  Eiggs  v.  Shannon,  16  N.  Y. 

S.  C,  13  &  W.  Rep.  398.    The  practice  Supl."  930 ;  Stone  v.  Welles,  128  N.  Y. 

of  referring  doubtful  questions  to  a  655 :    Pendergast  v.   Greenfield,  127 

jury  is  not  confined  to  cases  where  N.  Y.  23 ;  Hudson  v.  Caryl,  44  N.  Y. 

witnesses  are  to  be  introduced.    It  553 ;  Wheelock  v.  Lee,  74  N.  Y.  495 ; 

may  be  resorted  to  where  the  decis-  Bradley  v.   Aldrioh,   40  N.  Y.   505. 

ion  must  be  upon  written  evidenca  See  further,  as  to  the  present  statiis 

Lee  V.  Beatty,  8  Dana,  212.  of  trial  by  jury  in  equity  cases  under 

8  2  Daniell's  Ch.  Pr.  (5th  ed.)  1074,  the  New  York  code  and  constitution 

1075 ;  Brown  v.  Miner,  128  111.  148,  and  late  amendments  to  the  code  (L. 

154.  1891.  ch.  208),  the  note  to  Mellen  v. 

3  Story's  Equity  Pleading  (10th  ed.),  Mellen,  27  Abb.  N.  C.  99, 101,  and  cases 
§  32,  n.  a.  there  cited ;  Titman  v.  Twelfth  Ward 

4  Per  Andrews,  J.,  in  Cogswell  v.  Bank,  58  Hun,  610;  Jefferson  v.  New 
New  York  &c.  R.  Co.,  105  N.  Y.  819,  York  El.  R  Co.,  58  Hun,  603.  In 
321,  quoted  in  Bergman  v.  Manhat-  Missouri,  where  issues  both  of  legal 
tan  Ry.  Co.,  14  N.  Y.  Supl.  884.  See  and  equitable  cognizance  are  so 
Davison  v.  Ferry  Co.,  71  N.  Y.  333 ;  blended  as  to  make  the  entire  action 
New  York  &c.  R.  Co.  v.  Schuyler,  84  properly  an  equitable  one,  it  is  not 
N.  Y.  30,  46 ;  Baird  v.  Mayor  &o.,  74  error  to  refuse  a  trial  by  jury.  Kort- 
N.  Y.  382 ;  Acker  v.  Leland,  109  N.  Y.  John  v.  Seimers,  29  Mo.  App.  271. 
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either  party  for  the  trial  of  the  issues  of  fact.  The  question 
whether  or  not  the  case  is  one  in  which  a  jury  may  be  de- 
manded depends  upon  the  jurisdiction  invoked.  If  the  remedy 
sought  be  equitable  the  court  cannot  be  required  to  call  a 
jury.  If  it  be  legal  the  trial  is  by  jury  unless  the  jury  be 
waived."  ^ 

§  652.  The  same  subject  continued  —  In  Illinois. —  In  Illi- 
nois the  right  to  a  trial  by  jury  is  preserved  as  it  existed  be- 
fore the  adoption  of  the  constitution.  The  constitution  does 
not  affect  the  uniform  practice  in  equity  to  hear  and  deter- 
mine causes  without  a  jury.*  Hence  the  Burnt  Eecords  Act  of 
Illinois,  which  confers  jurisdiction  on  courts  of  chancery  to 
establish  and  confirm  titles  where  the  records  have  been  de- 
stroyed, has  been  held  not  to  be  unconstitutional  in  depriving 
a  party  of  the  right  to  trial  by  jury.' 


•  Robertson  v.  McPherson  (Ind.),  31 
N.  K  Rep.  478,  holding  that  where 
the  facts  stated  in  the  complaint  pre- 
sent no  ground  for  a  specific  decree, 
and  it  is  sought  to  recover  compen- 
sation by  way  of  damages  only,  it  is 
proper  to  submit  the  cause  to  a  jury. 
See,  also,  Brighton  v.  White,  128  Ind. 
320,  823 ;  Evans  v.  Nealis,  87  Ind.  262 ; 
Martin  v.  Martin,  118  Ind.  227;  Car- 
michael  v.  Adams,  91  Ind.  526 ;  Kim- 
ble V.  Seal,  92  Ind.  276;  Rogers  v. 
Union  &c.  Co.,  Ill  Ind.  343,  346; 
Field  V.  Holzman,  93  Ind.  205 ;  Quarl 
V.  Abbett,  102  Ind.  233,  239 ;  Brown 
V.  Russell,  105  Ind.  46,  55 ;  Albrecht 
V.  Lumber  Co.,  126  Ind.  318 ;  Ex  parte 
Sweeney,  126  Ind.  583;  Coleman  v. 
Floyd  (Ind.),  31  N.  E.  Rep.  75 ;  Gar- 
rard V.  Garrard  (Ind.),  34  N.  E.  Rep. 
442.  In  People  v.  Havird  (Idaho 
Ter.),  25  Pac.  Rep.  294,  it  was  held 
that  an  action  to  try  title  to  an  oflBce 
to  which  there  are  several  claimants 
is  one  of  legal  and  not  of  equitable 
cognizance,  and  the  trial  of  the  issue 
by  a  jury  is  a  constitutional  right 
Citing  People  t;.  Railroad  Co.  '      ^^ 


Y.  161,  and  distinguishing  State  v. 
Lupton,  64  Mo.  415.  See  Roussain  v. 
Patten  (Minn.),  48  N.  W.  Rep.  1122. 

2Heacock  v.  Hosmer,  109  111.  244. 

5  Harding  v.  Fuller  (III),  30  N.  E. 
Rep.  1053 ;  Bertrand  v.  Taylor,  87  111. 
235 ;  Heacock  v.  Lubuke,  107  HI.  396  ; 
Gage  V.  Caraher,  125  111.  447 ;  Robin- 
son V.  Ferguson,  78  111.  539 ;  Mulvey 
V.  Gibbons,  87  Dl.  367.  In  Hahn  v. 
Huber,  83  III  244,  the  court  held 
that  on  a  bUI  to  foreclose  a  mortgage 
a  motion  to  submit  the  question  of 
the  insanity  of  a  mortgagor  to  a 
jury  without  any  aflHdavit  of  the  fact 
of  his  insanity  was  properly  over- 
ruled. Revised  Statutes  of  Illinois, 
chapter  148,  section  7,  require  the 
submission  to  a  jury  of  an  issue 
arising  upon  the  contest  of  a  will  on 
the  ground  of  insanity  of  the  testa- 
tor or  of  his  want  of  mental  capacity, 
and  this  provision  is  imperative. 
Meeker  v.  Meeker,  75  111.  260 ;  Long 
V.  Long,  107  111.  211.  Aside  from  the 
statute  the  practice  seems  to  be  sanc- 
tioned in  all  cases  involving  ques- 
tions of  insanity.     Myatt  v.  Walker, 
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§  653.  The  same  subject  continued  —  In  Pennsylvania, 
Soutli  Carolina,  Georgia  and  Tennessee. —  In  Pennsylvania 
the  legislature  cannot  vest  in  the  court  of  chancery  acting 
without  a  jury  the  power  to  determine  upon  the  legal  rights 
of  parties  unless  there  exists  some  equitable  ground  of  relief.' 
In  South  Carolina  it  is  the  practice,  where  legal  and  equitable 
issues  are  presented  in  the  same  case,  to  separate  them  and 
have  each  tried  by  its  appropriate  tribunal.^  Hence,  even  if 
the  answer  sets  up  an  equitable  defense,  the  defendant  does 
not  thereby  lose  his  right  to  have  the  purely  legal  claim 
stated  by  the  plaintiff  tried  by  a  jury.'  In  Georgia  "  the  in- 
terposition of  juries  in  the  trial  of  chancery  causes  is  purely  a 
matter  of  legislative  regulation."  *  In  Tennessee  there  is  no 
constitutional  right  to  trial  by  jury  in  equity  cases.* 

§  654.  Jurisdiction  of  federal  courts  in  equity  as  affected 
by  right  to  jury  trial. —  The  seventh  amendment  to  the  con- 
stitution of  the  United  States  declares  that  "  in  suits  at 
common  law  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved." 
In  the  federal  courts  this  right  cannot  be  dispensed  with  ex- 
cept by  the  assent  of  the  parties  entitled  to  it,  nor  can  it  be 
impaired  by  any  blending  with  a  claim  properly  cognizable  at 
law  of  a  demand  for  equitable  relief  in  aid  of  the  legal  action 
or  during  its  pendency.'     The  United  States  Kevised  Statutes 

44  IlL   485.    But  it  is  nevertheless  waiver  of  the  right,  Smith  v.  Bryce, 

strictly  a  matter  of  pure  discretion.  17  S.  C.  538 ;  Williams  v.  Charleston, 

Brown  v.  Miner,  128  HI.  148,  155.  7  S.  C.  77 ;  Powers  v.  McEachern,  7 

1  North  Penn.  Coal  Co.  v.  Snow-  S.  C.  290 ;  Kirkland  v.  Cureton,  4  S. 
den,  42  Pa.  St  488 ;  Norris'  Appeal,  C.  122 ;  Meetze  v.  Railroad  Co.,  23 
64  Pa.  SL  275;  Tillmes  v.  Marsh,  67  S.  C.  14;  §  656,  infra.  But  feigned 
Pa.  St.  507 ;  Haines'  Appeal,  73  Pa.  St  issues  according  to  the  former  prac- 
169-  tice  in  chancery  are  not  now  allowed 

2  Adickes  v.  Lowry,  12  S.  C.  108.  in  South  Carolina.    Code  of  Civil  Pro- 

3  Smith  V.  Brice,  17  S.  C.  538.    See  cedure,  §  92. 

further,  as  to  right  to  trial  by  jury  <Mahan  v.  Cavender,  77  Ga.  118, 

in  South  Carolina,  Capell  v.  Moses  121. 

(S.  C),  15  S.  E.  Rep.  711 ;  DeWalt  u  'Gibson's     Suits      in     Chancery, 

Kinard,    19   S.    C.    290;    Reams    v.  %  532,  n.  2;    McGinnis    v.   State,   9 

Spann,  28  S.   C.   533;  s.  c,  6  S.  E.  Humph.    53;    Goddard    v.    State,    2 

Rep.  325 ;  Carrigan  v.  Evans,  31  S.  C.  Yerg.  99 ;  Jackson  v.  Nimmo,  3  Lpa, 

293 ;  S.  C,  9  S.  E.  Rep.  852 ;  Sale  v.  618. 

Meggett,   25    S.   C.   72.     And    as   to  « Scott  v.  Neely,  140  U.  S.  106. 
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also  provide  that  "  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in  any  case  where  a 
plain,  adequate  and  complete  remedy  may  be  had  at  law."  * 
"  All  actions  which  seek  to  recover  specific  property,  real  or 
personal,  with  or  without  damages  for  its  detention,  or  a 
money  judgment  for  breach  of  a  simple  contract,  or  as  dam- 
ages for  injury  to  person  or  property,  are  legal  actions  and 
can  be  brought  in  the  federal  courts  only  on  their  law  side. 
Demands  of  this  character  do  not  lose  their  character  as 
claims  cognizable  in  the  courts  of  the  United  States  only  on 
their  law  side  because  in  some  State  courts  by  virtue  of  State 
legislation  equitable  relief  in  aid  of  the  demand  at  law  may 
be  sought  in  the  same  action."  ^  The  code  of  Mississippi  gives 
to  a  simple  contract  creditor  a  right  to  seek  in  equity,  in  ad- 
vance of  any  judgment  or  legal  proceedings  upon  his  contract, 
the  removal  of  obstacles  to  the  recovery  of  his  claim  caused 
by  fraudulent  conveyances  of  property,  treating  the  whole 
suit,  including  the  determination  of  the  validity  of  the  con- 
tract and  the  amount  due  thereon,  as  a  suit  in  equity,  to  be 
heard  and  disposed  of  without  a  trial  by  jury.  It  also  pro- 
vides that  the  "  creditor  shall  have  a  lien  upon  the  property 
described  therein  from  the  filing  of  his  bill."  It  Avas  con- 
tended in  Scott  V.  Neely,'  a  suit  commenced  in  a  federal  court, 
that  the  statute  created  a  new  equitable  right  in  the  creditor,* 

•U.  &  R  S.,  §  723,  a  re-enactment  or  otherwise,  Baloh  v.  Wastall,  1  P. 

of  the  sixteenth  section  of  the  Judi-  Wnis.   445 ;    Cuyler  v.  Moreland,  6 

ciary  Act  of  1789.  Paige,  273 ;  Bethell  v.  Wilson,  I  Dev. 

2  Scott  V.  Neely,  140  U.  S.  106,  fol-  &  Bat  (Eq.)  610 :  Neate  v.  Duke  of 

lowed  in  Gates  v.  AUen,  149  V.  S.  451 ;  Marlborough,  3  My].  &  C.  407 ;  Edgell 

Atlantic  &c.  R  Co.  v.  Western  Ry.  v.  Haywood,  3  Atk.  352,  357;  Smith 

Co.  (C.  C.  App.),  50  Fed.  Rep.  790 ;  v.  Hurst  10  Hare,  30,  43 ;  Webster  v. 

Talley  v.  Curtain,  54  Fed.  Rep.  43,  50.  Clark,  85  Me.  313, 315 ;  Cornell  v.  Rad- 

3 140  U.  a  106.  way,  23  Wis.  260 ;  Stone  v.  Manning, 

<  Prior  to  the  enactment  in  ques-  2  Scam.  (111.)  530 ;  Farned  v.  Harris, 

tion  it  was  well  settled  in  Mississippi  11  Sm.  &  M.  366;  Brown  v.  Bank,  31 

that  a  simple  contract  creditor,  with-  Miss.  454,  458 ;  Smith  v.  Railroad  Co., 

out  a  specific  right  or  equity  in  the  99  U.  S.  398,  401 ;  Angell  v.  Draper, 

property,  could  not  maintain  such  a  1  Vern.  398,  399 ;  Shirley  v.  Watts, 

bill.    Partee  v.  Mathews,  53  Miss.  140 ;  8  Atk.  200 ;  Wiggins  v.  Armstrong, 

Fleming  u.  Grafton,  54  Miss.  79.     See,  2  Johns.  144;  McElwain  u  Willis,  9 

also,  generally,  as  to  the  necessity  of  Wend.  548,  556 ;  Crippen  v.  Hudson, 

ii  lien  or  specific  right  by  judgment  3  Kernan,    161 ;   Jones  v.  Green,   1 
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which,  being  capable  of  assertion  by  proceedings  in  conform- 
ity with  the  pleadings  and  practice  in  equity,  would  be  en- 
forced in  the  federal  courts ; '  but  it  was  held  in  an  opinion 
by  Justice  Field  upon  a  discussion  of  the  principles  which  de- 
termine the  jurisdiction  of  chancery  to  enforce  the  applica- 
tion of  property  to  the  satisfaction  of  legal  demands  that  a 
federal  court  sitting  in  equity  had  no  jurisdiction  of  the  suit.' 
The  same  question  came  before  the  court  in  Gates  v.  Allen,' 
a  case  removed  from  a  Mississippi  court  to  a  federal  court, 
and  a  majority  of  the  court  declined  to  recede  from  the  rule 
laid  down  in  Scott  v.  Neely.* 


Wall  330.  Cf.  Talley  v.  Curtain,  54 
Fed.  Rep.  43;  Pullman  v.  Stebbins, 
51  Fed.  Rep.  10. 

1  See  §§  6,  7,  supra. 

2  Scott  V.  Neely,  140  U.  S.  106,  dis- 
tinguishing Clark  V.  Smith,  13  Pet 
195,  and  Holland  v.  Challen,  110  U.  S. 
15  (explained  in  Whitehead  v.  Shat- 
tuck,  188  U.  S.  146),  and  pointing  out 
that  if  the  fact  that  the  statute  gave 
the  complainant  a  lieu  upon  the  fil- 
ing of  his  bill  were  to  be  deemed  suf- 
ficient to  confer  jurisdiction,  all 
actions  at  law,  even  for  injuries  to 
persons  or  property,  might  be  thus 
withdrawn  by  the  State  from  a  court 
of  law  to  a  court  of  equity  by  pro- 
viding for  a  similar  lien. 

» 149  U.  S.  451. 

<Cates  V.  Allen,  149  U.  8.  451. 
Justices  Brown  and  Jackson  dis- 
sented upon  the  ground  (1)  that  the 
debt  was  merely  an  incidental  feat- 
ure of  the  bill ;  (2)  that  the  statute 
gave  a  lien  upon  the  property,  "a 
fact  which  in  the  Case  of  Beaure- 
gard, 101  U.  S.  688,  was  held  to 
obviate  the  necessity  of  a  prior  judg- 
ment and  execution;"  (8)  that  the 
statute  gave  a  substantial  right  en- 
forceable according  to  the  rule  estab- 
lished by  the  decisions  in  the  federal 
coMrts ;  (see  §g  6,  7,  supra) ;  (4)  that 
by  the  removal  acts  the  duty  to  re- 
mand a  cause  which  it  appears  "  does 


not  really  and  substantially  involve 
a  dispute  or  controversy  properly 
within  the  jurisdiction  of  said  cir- 
cuit court"  is  "limited  to  disputes 
or  controversies  not  within  the  ju- 
risdiction of  the  circuit  court  by  rea- 
son of  the  requisite  citizenship  not 
really  existing,  or  being  coUusively 
obtained,  as  in  Hawes  v.  Oakland,  104 
TJ.  S.  450,  or  where  upon  an  exam- 
ination of  the  record  the  requisite 
amount  is  found  not  to  have  been  in- 
volved, as  in  Walter  v.  Northeastern 
R.  Co.,  147  U.  S.  370."  See  §  33, 
supra.  Subsequent  to  the  enact- 
ment of  the  Mississippi  statute  out  of 
which  the  litigation  arose,  that  State 
adopted  a  new  constitution  which 
became  operative  November  1,  1890, 
wherein  it  is  provided  that "  no  judg- 
ment or  decree  in  any  chancery  or 
circuit  court  rendered  in  a  civil  cause 
shall  be  reversed  or  annulled  on  the 
ground  of  want  of  jurisdiction  to 
render  said  judgment  or  decree  from 
any  error  or  mistake  as  to  whether 
the  cause  in  which  it  was  rendered 
was  of  equity  or  common-law  juris- 
diction." The  statutory  provision 
was  thus  cured  of  any  constitutional  • 
defect  Scott  v.  Francis  Vander- 
grift  Shoe  Co.  (Misa),  10  So.  Rep.  455. 
See  Talley  v.  Curtain,  54  Fed.  Rep. 
43. 
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§  655.  Right  of  a  defendant  in  Massachusetts. —  In  Mas- 
sachusetts it  is  unsettled  whether  the  defendant  in  every  case 
in  equity  has  a  constitutional  right  to  a  trial  by  jury  if  he  de- 
mands it.^  But  the  practice  of  the  court  has  been  general  to 
order  issues  to  be  framed  upon  the  application  of  the  defend- 
ant, when  the  right  sought  to  be  enforced  by  a  proceeding  in 
equity  is  essentially  a  common-law  right,  and  where  the  facts 
in  dispute  are  such  as  were  tried  by  a  jury  according  to  the 
use  and  practice  at  the  time  of  and  before  the  adoption  of  the 
constitution.^ 

§  656.  Waiyer  of  right  to  a  jury  trial. —  It  is  well  settled 
that  if  a  party  to  a  suit  in  equity  is  entitled  as  of  right  to 
have  issues  framed  for  a  jury  he  waives  such  right,  unless  it 
is  seasonably  asserted.'  After  a  cause  has  been  heard,^  or  set 
down  to  be  heard,  by  the  court,*  without  requesting  a  trial 
by  jury ;  or  after  the  cause  has  been  referred  to  a  master  and  a 
hearing  had  before  him,'  or  his  report  has  been  filed,"  it  is  too 
late  to  insist  upon  a  jury  trial  as  of  right.  Under  the  Indiana 
statute  providing  for  a  waiver  of  a  jury  trial,  among  other 

•  Merchants'  Nat  Bank  v.  Moulton,  swer  were  filed  on  the  same  day,  and 
143  Mass.  543 ;  s.  G,  10  N.  E.  Rep.  251 ;  counsel  agreed  upon  a  time  for  hear- 
Dole  V.  Woodredge,  143  Mass.  161.         ing  the  "action,"  the  court  properly 

'^  Merchants'  Nat  Bank  v.  Moulton,  refused  a  jury  trial,  and  the  framing 

143  Mass,  543 ;  s.  G,  10  N.  E.  Rep.  251,  of  the  issues  therefor,  although  when 

which  case,  together  with  the  follow-  the  agreement  was  made  the  demur- 

ing,  illustrate  the  practice:  —  Frank-  rer  was  still  pending  and  no  replica- 

lin  V.  Greene,  3  Allen,  520 ;  Stock-  tion  had  been  filed.    Stratton  v.  Her- 

brldge  Iron  Co.  v.  Hudson  Iron  Co.,  non,  154  Mass.  310 ;  s.  c,  38  N.  E.  Rep. 

102  Mass.  45 ;  Stockbridge  Iron  Co.  369. 

V.  Hudson  Iron   Co.,  107  Mass.  290 ;  *  Dole    v.  Wooldredge,   142  Mass. 

Harris  v.  Mackintosh,  133  Mass.  338 ;  161,    holding     that     a    subsequent 

Powers  V.  Raymond,  137  Mass.  488.  amendment  to  the  bill,  and  a  new 

3  Parker   i'.   Nickerson,   137   Mass.  answer  demanding  a  jury  trial,  did 

487 ;  American  Dock  Co.  v.  Trustees  not  change  the  effect  of  the  waiver. 

&c.,  37  N.  J.  Eq.  367 ;  Freichnecht  v.  SFreeland  v.  Wright,  154  Mass.  493 ; 

Meyer,  39  N.  J.  Eq.  551,  556,  citing  S.  c,  38  N.  E.  Rep.  678. 

Palys  V.  Jowett  32  N.  J.  Eq.  302,  "a  'Parker  v.  Nickerson,    137  Mass. 

case  standing  on  the  very  verge  of  487,  492 ;  Shaw  v.  Norfolk  County,  11 

the  rula"  Gray,  407.     See,  also,  Atlanta  Mills  v. 

*  Blanchard  v.  Cooke,  147  Mass.  Mason,  120  Mass.  344 ;  Nichols  v.  Ela, 
215;  Peterson  v.  Ruhnke,  46  Minn.  124  Mass.  333;  Hoitt  v.  Burleigh,  18 
llo.     Where  a  demurrer  and  an  an-  N.  H.  389. 
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modes,  by  "  oral  consent,"  it  seems  that  a  failure  to  object  to 
trial  by  the  court  is  such  a  consent.* 

§  657.  Constitutional  right  to  trial  by  court,—  The  Su- 
preme Court  of  Michigan,  in  condemning  a  statute  which 
accorded  to  the  verdict  of  a  jury  in  a  chancery  case  the  same 
weight  as  a  verdict  at  law,  said  that  "  any  change  which  trans- 
fers the  power  that  belongs  to  a  judge  to  a  jury  ...  is 
as  plain  a  violation  of  the  constitution  as  one  which  should 
give  the  courts  executive  or  legislative  power  vested  elsewhere. 
The  cognizance  of  equitable  questions  belongs  to  the  judiciary 
as  a  part  of  the  judicial  power,  and  under  our  constitution 
must  remain  vested  where  it  always  has  been  vested  hereto- 
fore." 2 

§  658.  Issue  upon  question  of  mental  capacity. —  Persons 
of  weak  or  unsound  mind  who  have  not  been  judicially  de- 
clared to  be  such  may  sue  in  chancery  by  a  next  friend. 
Where  an  action  has  been  thus  brought  by  one  styling  him- 
self as  next  friend  of  an  adult  person  alleged  to  be  of  unsound 
mind,  and  the  person  in  whose  behalf  the  action  purports  to 
be  brought  appears  in  court  and  protests  that  he  is  of  sound 
mind,  and  that  the  suit  was  instituted  and  prosecuted  without 
his  authority  and  against  his  will,  the  chancellor  must  issue  his 
writ  out  of  chancery  directing  an  inquiry  by  a  jury  as  to  whether 
the  mind  of  the  person  is  so  impaired  as  to  render  him  incapable 
of  taking  care  of  his  own  interests.     If  the  verdict  of  the 

1  Hauser  v.  Roth,  37  Ind.  89.  See,  Judge,  75  Mich.  274, 285,  holding  that 
also.  Griffin  v.  Pate,  63  Ind.  273 ;  mandamus  will  lie  to  compel  a  judge 
MacKellar  v.  Rogers,  109  N.  Y.  468 ;  to  set  aside  his  decree  in  a  chancery 
s.  C,  17  N.  E.  Rep.  350.  Cf.  Shaw  v.  suit  tried  by  a  jury  under  such  a  stat- 
Kent,  11  Ind.  80.  So,  if  no  objection  ute,  and  to  hear  it  in  the  usual  man- 
is  made  to  a  jury  trial  of  an  issue,  it  ner.  It  has  been  said  that  in  the 
is  a  waiver  of  a  right  to  a  trial  by  New  York  constitution  "  there  is 
the  court  Sheets  v.  Bray,  125  Ind.  nothing  which  directly  or  impliedly 
83.  Or  if  the  objection  is  too  broad,  gives  any  litigant  a  vested  right  to 
as  covering  both  legal  and  equitable  the  trial  of  an  equity  case  by  a  judge 
issues.  Puterbaugh  v.  Puterbaugh  without  a  jury,  or  which  declares 
(Ind.),  30  N.  E.  Rep.  519;  Lindley  v.  that  none  of  the  issues  or  questions 

,  Sullivan  (Ind.),  32  N.  E.  Rep.  738 ;  arising  in  such  a  case  shall  be  tried 

Lace  V.  Fixen,  39  Minn.  46 ;  Green-  by  a  jury."   Bartlett,  J.,  m  Underbill 

leaf  V.  Egan,  30  Minn.  316.  v.  Manhattan  Ry.  Co.,  18  N.  Y.  Supl. 

2  Brown     v.     Kalamazoo    Circuit  43;  s.  a  27  Abb.  N.  C.  478. 
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jury  be  in  the  affirmative,  the  chancellor  should  appoint  a  com- 
mittee for  the  person  and  allow  such  committee  to  prosecute 
the  suit  in  his  name.  But  if  the  verdict  be  in  the  negative, 
then  the  suit  should  be  dismissed,  unless  the  court  from  the 
evidence  before  the  jury  should  deem  it  proper  to  take  other 
steps  in  the  matter.' 

§  659.  Awarding  an  issue  discretionary, —  The  awarding 
of  an  issue  to  a  Jury  in  equity  causes  of  purely  equitable  cog- 
nizance, in  aid  of  the  chancellor,  is  always  addressed  to  his 
discretion;*  and  the  appellate  court  will  not  undertake  to 
control  his  discretion  in  that  behalf,'  unless  there  has  been  a 
palpable  abuse  of  that  discretion.*  Where  a  court  obtains 
jurisdiction  under  the  "Burnt  Eecords  Act"  of  Illinois  to  es- 


•  Howard  v.  Howard,  87  Ky.  616, 
holding  that  it  was  error  not  to  take 
the  course  indicated  in  the  text ;  but 
the  person  alleged  to  be  of  unsound 
mind  having  died  pending  the  ap- 
peal, the  court  declined  to  reverse  for 
an  error  which  in  no  manner  affected 
the  rights  of  the  heirs,  who  had  re- 
vived the  suit  and  were  interested  in 
having  the  judgment  of  the  court 
below  affirmed. 

-Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  103  Mass.  45;  Smith  v. 
Brush,  1  Johns.  Ch.  459;  Wilson  v. 
Riddle,  123  U.  S.  608 ;  Koons  v.  Blan- 
ton  (Ind),  27  N.  R  Rep.  334 ;  Rice  v. 
Goodwin  (Colo.),  30  Pac.  Rep.  330; 
Cole  V.  Bean,  1  Ariz.  377;  S.  C,  25 
Pac.  Rep.  538;  Barton  v.  Barbour, 
104  tr.  &  126;  Acker  v.  Leland.  109 
N.  Y.  5 ;  S.  a,  15  N.  K  Rep.  743 ;  Brig- 
ham  V.  Gott,  3  N.  Y.  Supl.  518 ;  Greer 
V.  Powell,  1  Bush,  489,  499 ;  Head  v. 
Head,  3  Mon.  120;  Baltzell  v.  Hall, 
1  Litt  98. 

'Adams  v.  Hunter,  74  Ala.  338; 
Phillips  V.  Edsall,  127  IlL  535 ;  s.  C, 
20  N.  E.  Rep.  801;  South  Park 
Comm'rs  v.  Phillips,  27  III.  App.  380, 
383,  citing  Dowden  r.  Wilson,  71  111. 
485;    Russel    v.   Paine.   4."i   111.    350: 


Milk  V.  Moore,  39  111.  584 ;  Flaherty 
V.  McCormick,  113  111.  538;  Black  v. 
Shreve,  13  N.  J.  Eq.  455,  467. 

*  Blakey  v.  Johnson,  13  Bush,  197 ; 
Newark  &c.  R.  Co.  v.  Mayor  &c.,  33 
N.  J.  Eq.  515,  524.  "  In  the  Ameri- 
can courts  we  know  of  no  practice 
establishing  an  issue  as  a  matter  of 
right"  Patterson  v.  Gaines,  6  How. 
550, 584  But  it  was  said  in  McLaugh- 
lin V.  Bank  of  Potomac,  7  How.  328, 
that  if  the  issue  be  one  of  mere  law, 
or  idle,  or  impertinent,  it  is  errone- 
ous. In  Massachusetts  the  propriety 
of  awarding  an  issue  is  subject  to 
revision  on  appeal.  Stockbridge  Iron 
Co.  V.  Hudson  Iron  Co.,  107  Mass. 
290:  Harris  v.  Mackintosh,  133  Mass. 
228 ;  Brooks  v.  Tarbell,  103  Mass.  496. 
In  Virginia  "the  appellate  court 
must  judge  whether  or  not  such  dis- 
cretion has  been  soundly  exercised, 
whenever  the  ruling  implicitly  in- 
volves a  settlement  of  the  principles 
of  the  causa"  Carter  v.  Carter,  82 
Va.  624  See,  also,  Fishburne  v.  Fer- 
guson, 84  Va.  87 ;  s.  C  4  S.  E.  Rep. 
575 ;  Robinson  v.  Allen,  85  Va.  731 ; 
s.  c,  8  &  E.  Rep.  835 ;  De  Vaughn  v. 
Hustead,  27  West  Va.  773. 


650 


FEIGNED    ISSUES. 


[§  660. 


tablish  title  to  real  estate,  it  may  adjudicate  and  determine  in 
equity  all  the  issues  between  the  parties  relating  to  the  prop- 
erty, as  well  those  at  law  as  those  in  equity ;  and  it  is  entirely 
within  its  discretion  whether  it  will  or  will  not  send  the  issues 
at  law  to  be  determined  by  a  jury.' 

§  660.  When  issues  are  properly  awarded.— "The  follow- 
ing are  the  principal  cases  wherein  a  trial  by  jury  is  appropri- 
ate : —  (1)  Where  the  evidence  is  so  contradictory,  or  so  nearly 
balanced,  that  an  open  and  rigid  cross-examination  of  the 
witnesses  before  a  jury  is  necessary  for  the  ascertainment  of 
the  truth ;  ^  (2)  where  the  genuineness  of  a  deed,  will,  note  of 


iGorraley  v.  Clark,  134  U.  S.  338. 
An  issue  at  law  is  discretionary  with 
the  chancellor,  where  a  defendant  in 
a  court  of  law  applies  for  an  injunc- 
tion against  a  judgment,  upon  facts 
in  relation  to  which  the  proof  is 
contradictory.  Key  v.  Knott,  9  Gill 
&  Johns.  342.  See  Foote  v.  Silsby,  1 
Blatch.  545.  So  upon  a  bill  of  re- 
view. Elliott  V.  Balcom,  11  Gray,  286. 
See  further,  Lincoln  v.  Price,  1  Hill 
Ch.  431;  Fernie  v.  Young,  L.  R  1 
H.  of  L.  63 ;  note  to  Cairo  &  Fulton 
R  Co.  V.  Titus,  35  N.  J.  Eq.  385. 

2  Townsend  v.  Graves,  3  Paige,  453 ; 
Bassett  v.  Johnson,  3  N.  J.  Eq.  417 ;  Fis- 
ler  V.  Porch,  10  N.  J.  Eq.  256 ;  Hess  v. 
Calender,  130  Pa.  St  138 ;  s.  C,  13  Atl. 
Rep.  720.  A  commissioner  appointed 
by  the  court  to  ascertain  the  value  of 
a  horse  killed  by  the  negligence  of  the 
railroad  company  of  which  defend- 
ant was  receiver,  found  in  his  first 
report,  which  was  set  aside,  that  the 
horse  was  worth  $40,000,  and  in  his 
second,  which  was  approved,  that 
the  horse  was  worth  only  $1,000. 
The  evidence  before  the  commis- 
sioner clearly  not  sustaining  his  sec- 
ond report,  and  the  evidence  for 
plaintiffs  not  sustaining  the  first,  it 
was  held  that  both  should  be  set 
aside  and  an  issue  framed  for  a  jury. 
Melendy  v.  Barbour,  78  Va.  544.    In 


Beverly  v.  Waldron,  20  Gratt.  149, 
the  court  said : —  "  It  seems  to  be  the 
well-settled  rule  that  in  no  case 
ought  an  issue  to  be  ordered  to  en- 
able a  party  to  obtain  evidence  to 
make  out  his  case;  that  when  the 
allegations  of  the  bill  are  positively 
denied  by  the  answer,  and  the  plaint- 
iff fails  to  furnish  two  witnesses,  or 
one  witness  and  corroborating  cir- 
cumstances, in  support  of  his  bill,  it 
is  wrong  in  the  chancellor  to  order 
an  issue ;  that  no  issue  should  be  or- 
dered until  the  plaintiff  has  thrown 
the  burden  of  proof  on  the  defend- 
ant; that  until  the  onus  is  shifted 
and  the  case  rendered  doubtful  by 
the  conflicting  evidence  of  the  op- 
posing parties,  the  defendant  cannot 
be  deprived  by  the  order  of  the  court 
for  an  issue  of  his  right  to  a  decision 
by  the  court  on  the  case  made  by  the 
pleadings  and  evidence."  Quoted  and 
approved  in  Carter  v.  Carter,  82  Va. 
624,  638;  Sands  v.  Beardsley,  32 
West  Va.  594.  Where,  on  appeal, 
one  judge  thought  an  issue  ought 
not  to  have  been  ordered  because  the 
evidence  established  a  certain  state 
of  facts,  while  another  judge  thought 
it  ought  not  to  have  been  ordered  be- 
cause, in  his  opinion,  the  evidence 
established  an  opposite  state  of  facts, 
it  was  held  that  this  disagreement  jus- 
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hand,  bill  of  sale  or  other  written  instrument  is  in  issue; 
(3)  where  questions  of  sanity,  duress,  fraud,  usury  and  failure 
of  consideration  are  involved ;  (4)  where  the  defense  of  ad- 
verse possession  is  interposed  in  an  ejectment  suit ; '  (5)  where 
the  question  in  issue  is  the  dividing  line  between  two  tracts 
or  lots  of  land;  (6)  where  unliquidated  damages  are  to  be 
assessed ; '  (7)  where  a  deed  or  bill  of  sale  is  alleged  to  have 
been  given  as  a  mere  mortgage ;  (8)  where  the  fact  of  mar- 
riage or  the  legitimacy  of  children  is  in  issue." ' 

§  661.  Same  snbject  continued. —  An  action  to  set  aside  a 
composition  deed,  and  to  vacate  an  order  discharging  an  as- 
signee on  the  ground  of  fraud,  and  to  obtain  an  order  for  the 
payment  in  full  of  plaintiff's  claim,  and  for  the  appointment 
of  a  receiver,  is  an  equitable  action,  and  the  sending  of  issues 
to  a  jurj^  being  discretionary  in  such  case,  the  court  will  not 
send  the  issues  to  a  jury  where  they  are  verj^  numerous,  and 
involve  intricate  questions  of  law,  and  many  of  them  have  been 
decided  as  to  some  of  the  parties  in  another  action.''  "Where 
a  large  number  of  issues  will  arise  in  an  action  by  a  tax-payer 
to  enjoin  the  purchase  of  property  by  a  city,  on  the  ground 
that  it  is  a  waste  of  public  funds,  a  court  of  equity,  in  the 

tified  the  ordering  an  issua  Pickens  Harrell,  5  Jones'  Eq.  199.  There  is 
V.  McCoy,  24  West  Va.  344.  Where  no  reason  for  submitting  to  a  jury  a 
the  court  is  in  doubt  as  to  a  control-  question  of  fact  whether  a  will  has 
ling  fact,  upon  the  pleadings  and  been  canceled  or  surreptitiously  de- 
proofs,  a  feigned  issue  may  be  stroyed  where  the  evidence  is  such  as 
awarded  without  any  motion  from  to  create  no  embarrassing  doubt  in 
either  party.  Black  i;.  Lamb,  12  N.  the  mind  of  the  court  Hildretb  v. 
J.  Eq.  108 ;  Munson  v.  Reed,  Qarke's  Schillinger,  10  N.  J.  Eq.  196. 
Ch.  680 ;  Meek  v.  Spracher,  87  Va.  '  See  Santee  Cypress  Lumber  Co. 
162 ;  s.  G,  12  a  E  Rep.  397 ;  or  upon  v.  James,  50  Fed.  Rep.  360. 
motion  of  the  plaintiff  without  no-  ^  Moore  v.  Martin,  1  B.  Mon.  97,  an 
tice  to  the  defendant  Rynerson  v.  action  for  unliquidated  damages  for 
Allison.  28S.C.  f^l;S.a,  5S.E.  services  rendered. 
Rep.  318,  holding,  liowever,  that  it  is  '  Gibson's  Suits  in  Chancery,  §  583; 
the  duty  of  the  court,  where  the  tes-  citing  2  Daniell's  Ch.  Pr.  (5th  ed.) 
timony  as  to  facts  is  not  doubtful,  to  1072,  n.  5.  See,  also,  Adams'  Equity 
decide  upon  questions  of  fact  without  (7th  Am.  ed.),  376,  c  The  submis- 
awarding  a  feigned  issue ;  on  which  sion  of  the  entire  case  to  a  jury  is 
point  see,  also,  Carlisle  v.  Cooper,  18  contrary  to  practice.  Milk  v.  Moore, 
N.  J.  Eq.   241 ;  Dale  v.  Roosevelt,  6  39  111.  589. 

Johns.  Ch.  255 ;  De  Vaughn  v.  Hu-  *  Blunt   v.  Hibbard,  3  N.  Y.  SupL 

stead,  27  West  Va.  773 ;  Kearney  v.  121. 
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exercise  of  its  discretion,  will  not  submit  questions  of  fact 
arising  on  the  pleadings  to  the  determination  of  a  jury.*  In 
a  suit  in  equity  to  subject  the  assets  of  a  partnership  to  the 
payment  of  firm  debts,  where  there  was  conflicting  evidence 
as  to  the  existence  of  the  partnership,  and  there  was  no  ap- 
plication to  the  court  to  direct  an  issue  to  try  such  question, 
the  fact  that  the  court  did  not  direct  an  issue  was  not  error.'' 
When  the  amount  in  controversy  is  small,  and  the  facts  can 
be  satisfactorily  ascertained  by  the  court,  an  issue  at  law  will 
not  be  awarded.'    The  power  should  be  sparingly  exercised.* 

§  662.  Proper  time  for  applying  for  issues. —  The  usual 
time  for  applying  for  a  feigned  issue  is  at  the  hearing,'  but 
there  have  been  cases  in  which  it  has  been  ordered  on  a 
previous  motion.'  It  has  also  been  granted  at  a  hearing  for 
further  directions.'    It  may  be  directed  upon  exceptions  to  a 


1  Ziegler  v.  Ohapin,  14  N.  Y.  Supl. 
364 

2  Robinson  v.  Allen,  85  Va.  721; 
s.  C,  8  S.  E.  Rep.  835. 

3  Garwood  v.  Adm'rs  of  Eldridge, 
2  N.  J.  Eq.  290. 

*  Trenton  Banking  Co.  v.  Wood- 
ruff, 2  N.  J.  Eq.  118;  Brownlee 
V.  Martin,  21  S.  C.  392.  "  Although 
this  court  in  the  exercise  of  a 
sound  discretion  has  a  right  to  de- 
cide every  matter  of  fact  which 
comes  before  it  without  the  inter- 
vention of  a  jury,  yet  there  are  some 
oases  in  which  important  rights  de- 
pending upon  a  mere  question  of 
fact  ought  not  to  be  decided  without 
giving  the  defendant  who  has  not 
come  voluntarily  into  this  court  an 
opportunity  to  establish  his  claims 
before  a  jury."  Chancellor  Wal- 
worth in  Apthorp  v.  Comstock,  3 
Paige,  482,  484. 

SFullagas  v.  Clark,  18  Ves.  481; 
Hoffman's  Ch.  Pr.  (2d  ed.)  503.  See 
Goodyear  v.  Providence  Rubber  Co., 
2  Fish.  Pat.  Cas.  499;  s.  C,  2  Cliff. 
351 ;  Charles  River  Bridge  v.  Warren 


Bridge,  7  Pick.  369,  370;  Dole  v. 
Wooldredge,  142  Mass.  161,  182.  The 
application  is  premature  before  the 
pleadings  are  closed.  Tibbets  v.  Per- 
kins, 20  N.  H.  275.  Under  Code  of 
Alabama,  1876,  section  8890,  provid- 
ing for  a  reference  to  a  jury  in  chan- 
cery proceedings  when  "necessary," 
it  was  error  for  the  chancellor,  on  an 
application  for  injunction,  to  refer  an 
issue  of  fact  to  a  jury  before  any  tes- 
timony had  been  taken.  Rice  v.  To- 
bias, 83  Ala.  348 ;  s.  c,  3  So.  Rep.  670. 
Although,  under  a  rule  of  court,  an 
application  to  settle  issues  is  required 
to  be  made  within  ten  days  after 
issue  joined,  the  court  may  order 
issues  to  be  settled  after  that  time. 
Apel  V.  O'Connor,  39  Hun,  482. 

«  Attorney-General  v.  Lane,  3  Anst. 
589;  Kent  v.  Burgess,  11  Sim.  361; 
Middleton  v.  Sherburne,  4  Y.  &  C 
358 ;  Gardiner  v.  Rowe,  4  Madd.  236 ; 
Townley  v.  Deare,  3  Beav.  213;  De 
Tastet  V.  Bordenave,  Jac.  516;  Lan- 
cashire V.  Lancashire,  9  Beav.  359. 

'New  Orleans  &c.  Co.  v.  Dudley, 
8  Paige,  452. 
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master's  report  where  the  court  has  great  doubts.'  In  Tennes- 
see it  was  held,  construing  the  provisions  of  the  code,  that  the 
demand  for  a  jury  may  be  made  at  any  time  before  the  case 
is  in  fact  heard  by  the  chancellor.^ 

§  663.  Framing  issues  and  directions  for  trial. —  The  form 
of  an  issue  was  formerly  that  of  an  action  on  a  wager,  as- 
sumed to  have  been  made  respecting  the  fact  in  dispute ;  but 
this  fiction  is  now  dispensed  with,'  and  the  better  practice  is 
to  refer  the  questions  to  the  jury  in  the  direct  form  of  inter- 
rogatories.* If  the  parties  differ  as  to  the  form  of  the  issue 
it  is  usually  settled  by  a  master.'    A  party  who  has  agreed  to 


1  Kemp  V.  Mackrell,  3  Ves.  Sr.  579. 
The  court  may  direct  an  issue  to  be 
tried  by  a  jury  without  expressly 
revoking  a  previous  order  of  refer- 
ence to  auditors.  Field  v.  Holland, 
6  Cranch,  & 

2  Code  Tenn.,§§  4465^470;  Cheats 
ham  V.  Pearce  (Tenn.),  15  S.  W.  Rep. 
1080:  Laudon  v.  Laudon,  1  Humph. 
4:  Lowe  V.  Trainor,  6  Cold  635; 
Morris  v.  Swaney,  7  Heisk.  593 ;  Mil- 
ler V.  Faris,  12  Heisk.  451 ;  Johnson 
V.  Warden,  Tenn.  Leg.  Rep.  26; 
Pearce  v.  Suggs,  85  Tenn.  728.  See, 
further,  as  to  the  proper  time  for 
applying  for  a  jury,  Louisiana  State 
Bank  v.  Duplessis,  2  La.  Ann.  651 ; 
Gallagher  v.  Hebrew  Congregation, 
34  La.  Ann.  526. 

'Adams'  Equity  (7th  Am.  ed.), 
376 ;  8  &  9  Vict,  ch.  109,  19.  See  es- 
pecially a  clear  statement  of  the  prac- 
tice in  Dorr  v.  Tremont  Nat.  Bank, 
128  Mass.  349,  357. 

^  Cooper  V.  Stockard,  16  Lea,  144 : 
Gibson's  Suits  in  Chancery,  §  535. 
But  the  issues  may  be  in  the  form  of 
pleadings  at  law.  James  v.  Brooks, 
6  Heisk.  150.  See,  also,  Lancaster 
V.  Ward,  1  Tenn.  (Overton).  430 
Whether  an  order  is  for  an  action  at 
law  or  an  issue  out  of  chancer)-  does 
not  depend  upon  the  form  in  which 
the  issue  is  framed.  For  convenience 
of  ti-ial  the  issue  must  be  given  the 


form  of  a  common-law  action,  with 
appropriate  pleadings  at  law  to  raise 
an  issue ;  but  the  nature  and  purpose 
of  the  issue  give  it  character  as  a 
feigned  issue  or  otherwise,  and  not 
the  form  in  which  the  issue  is  ex- 
pressed. American  Dock  Co.  v. 
Trustees  &c.,  37  N.  J.  Eq.  367.  In 
Crabbe  v.  Larkin,  9  Bush,  164,  it  was 
held  not  necessary  that  the  issue 
should  be  formed  by  the  pleadings. 
But  in  Horner  v.  Davis,  10  Bush, 
360,  the  court  said  the  issues  should 
always  be  made  up  from  the  plead- 
ings. See  the  case  cited  in  the  pre- 
ceding note. 

5  3  Daniell's  Ch.  Pr.  (1st  ed.)  736 ; 
Hoflfman's  Ch.  Pr.  (2d  ed.)  505. 
Though  the  form  of  an  issue  framed 
for  the  jury  whether  a  conveyance 
was  made  with  intent  to  hinder,  de- 
lay or  defraud  "  the  creditors  of  C, 
including  plaintiff,"  can  hardly  be 
construe  1  as  obliging  plaintifiE  to 
show  that  C,  in  making  the  convey- 
ance, had  in  mind  the  fraudulent 
intent  to  defraud  this  particular 
plaintiff,  still,  to  avoid  possible  objec- 
tion, it  will  be  modified  so  that  the 
inquiry  shall  be :  —  Was  the  convey- 
ance with  intent  to  defraud,  etc., 
(1)  "  the  then  existing  creditors  of 
C. ; "  (3)  "subsequent  creditors  of 
C?"  Miller  V.  Cobb.  19  N.  Y.  Supl. 
44-.     In  an  action  to  set  aside  an  as- 
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the  issues  cannot  afterwards  object  either  to  their  form  or 
substance,'  and  after  verdict  it  is  too  late  to  object  to  the 
form  of  the  issue.^  The  decree  or  order  directing  the  issue 
either  specifies  the  time  when  it  is  to  be  tried  or  directs  the 
master  to  fix  the  time.  If  the  plaintiff  makes  default  in  pros- 
ecuting the  issue  at  the  time  appointed,  the  court  may  order 
it  to  be  taken  pro  confesso  against  him,'  or  for  sufficient  cause 
grant  a  postponement  of  the  trial.*  The  court  will  provide 
that  the  issues  shall  effectually  raise  the  real  question,  cleared 
of  all  extrinsic  matter,  by  directing  all  requisite  admissions  to 
be  made  and  compel  the  parties  to  produce  at  the  trial  all 
material  documents  in  their  possession  or  power,*  and  may 
determine  what  evidence  shall  be  read  before  the  jury,*  and 
give  directions  to  the  trial  court  to  disregard  the  strict  rules 
of  law,'  and  impose  such  restrictions  generally  on  the  parties 
as  will  prevent  all  fraud  or  surprise  upon  the  trial  of  the  issue.* 
In  directing  an  issue  the  court  directs  the  party  supporting 
the  affirmative  to  be  the  plaintiff  in  the  issue.'  It  is  the  duty 
of  the  defendant  in  the  issue  to  name  an  attorney  to  appear 
for  him  on  the  trial,  and  if  he  neglects  to  do  so  an  order  may 
be  obtained  that  he  name  an  attorney  in  four  days,  and  that 

signment  as  in  fraud  of  creditors,  set  down  for  further  directions  and  to 
the  court  submitted  the  following  have  the  issue  taken  pro  con/esso  pur- 
issue  :  —  "  Was  the  assignment  made  suant  to  the  order.  1  Newl.  Pr.  353. 
with  intent  to  hinder,  delay  or  de-  *  Bearblock  v.  Tyler,  1  Jaa  &  W. 
fraud  the  creditors  of  defendants?  "  225 ;  Kebel  v.  Philpot,  9  Sim.  614 
It  was  held  that  the  disjunctive  form  «  Adams'  Equity  (7th  Am.  ed.),  377 ; 
of  the  issue  was  not  prejudicial  to  Duke  of  Beaufort  v.  Morris,  3  Phil, 
defendants,  where  the  court  charged  688 ;  Cart  v.  Hodgkin,  3  Swanst.  161. 
that  the  presence  of  a  fraudulent  in-  If  omitted  in  the  original  order  such 
tent  was  a  prerequisite  to  an  aflftrma-  directions  may  be  obtained  af  ter- 
tive  finding  thereon.  Rouse  v.  Bow-  wards  upon  motion.  Marsh  v.  Sib- 
ers,  108  N.  0.  182 ;  s.  C,  12  S.  E.  Rep.  bald,  2  Ves.  &  B.  375. 
985.  6Riack  v.  Shreve,  18  N.  J.  Eq.  456. 

1  Hoobler  v.  Hoobler,  128  111.  645 ;  If  the  order  directs  all  the  witnesses 
s  c,  31  N.  E.  Rep.  571.  to  be  examined,  but  the  plaintiff  de- 

2  Black  V.  Lamb,  12  N.  J.  Eq.  109.       clines  to  call  some  of  them,  the  judge 
'  1  Barbour's  Ch.  Pr.  (2d  ed.)  463 ;    himself  will  call  them.    Groome  v. 

Bearblock  v.  Tyler,  1  Jac.  &  W.  225 ;  Chambers,  2  Mont  &  Ayet  742. 
Casborne  v.  Barsham,  5  Myl.  &  C.        'Black  u.  Lamb,  12  N.J.  Eq.  108. 
113 ;  Hargrave  v.  Hargrave,  8  Beav.        8  Apthorp  v.  Comstock,   2  Paige, 

289.    It  seems  that  compulsory  pro-  483. 

cess  cannot  be  resorted  to.    Gardiner        'SDaniell's  Ch.  Pr.  (Ist   ed.)736; 

V.  Rowe,  4  Mad.  236.     After  an  order  Chapman  v.  Smith,  3  Ves.  516.     See 

pro  confesso  the    cause  should  be  §  664,  li.  8,  infra. 
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in  default  the  issue  be  taken  as  tried  and  a  verdict  given  for 
the  plaintiff.' 

§  664.  Trial  of  an  issue. —  The  course  of  proceeding  upon 
the  trial  of  an  issue  is  generally  the  same  as  that  adopted  in 
ordinary  trials  at  law,  except  where  the  court  of  chancery  has 
given  any  special  directions  upon  the  subject.^  Where  an 
issue  is  directed,  the  judge  presiding  on  the  trial  of  the  issue 
cannot  grant  a  nonsuit.  He  must  permit  a  trial  and  report 
back  the  result.'  A  person  who  is  interested  in  the  result  of 
an  issue,  but  who  refuses  to  be  a  party  to  it,  may  neverthe- 
less be  allowed  to  attend  the  trial  by  counsel,*  and  will  in  such 
case  be  included  in  the  order  for  the  production  of  documents.^ 
The  original  record  must  be  produced  on  the  trial.'  It  seems 
that  the  jury  should  be  sworn  in  the  words  of  the  order  of 
issue.'  On  the  trial  of  an  issue  the  general  rule  is  that  the 
plaintiff  is  entitled  to  the  opening  and  close.* 

§  665.  Certifying  the  verdict. —  After  the  trial  of  a  feigned 
issue  the   judge   certifies   how  the  verdict  was  found,  and 


1  Wilson  V.  Ginger,  3  Dick.  521. 

2  2  Daniell's  Ch.  Pr.  (1st  ed.)  742; 
Hoffman's  Ch.  Pr.  (2d  ed.)  511 ;  1  Bar- 
bour's Ch.  Pr.  (2d  ed.)  451, 403.  Oral 
tt"stiraony  is  always  admitted  on  the 
trial.  Savings  Bank  v.  Benton,  1 
Jletc.  (Ky.)  240 ;  Reading  v.  Ford,  1 
Bibb,  339;  Warford  v.  Camron,  3 
Bibb,  435;  Moore  v.  Simpson,  5  Litt 
49. 

3  Woolfolk  V.  Graniteville  Mfg.  Co., 
■23  S.  C.  332. 

*  Pindar  v.  Smith,  Mad.  &  Geld.  48. 

5  2  Daniell's  Ch.  Pr.  (1st  ed.)  732 ; 
1  Barbour's  Ch.  Pr.  (2d  ed.)  454. 

6  Hoffman's  Ch.  Pr.  (2d  ed.)  512; 
Gretham  v.  Bell,  5  Russ.  161. 

'1  Foster's  Federal  Practice  (3d 
od.),  §  304,  citing  Wilson  v.  Barnum, 
1  WalL  Jr.  343. 

«Dorr  V.  Tremont  Nat  Bank,  128 
Mass.  849,  where  the  execution  by 
the  plaintifif  of  a  certain  instrument 
was  in  issue,  the  plaintifif  denying 
the  same.  In  Sanlee  River  Cypress 
Lumber  Co.  r.  James.  oO  Fed.  Rep. 


860,  the  complainant  being  in  pos- 
session of  land,  and  the  defendant 
setting  up  adverse  title,  the  latter 
was  directed  to  proceed  as  the  actor. 
•'  As  the  verdict  of  the  jury  in  oases 
of  this  character  is  merely  advisorj' 
and  in  no  sense  binding  on  the 
court,  it  is  doubtful  if  the  reversal 
of  the  judgment  because  of  instruc- 
tions given  would  in  any  case  be 
justifiable.  Certainly  not  when  the 
record  shows  affirmatively  that  the 
court  did  not  follow  the  findings  of 
the  jury."  Brundage  v.  Deschler, 
131  Ind.  174 ;  S.  C,  29  N.  K  Rep.  921, 
citing  Pence  i'.  Garrison,  93  Ind.  345, 
354 ;  Koons  v.  Blanton  (Ind.),  37  N  E. 
Rep.  334 ;  Sheets  v.  Bray,  125  Ind.  33 ; 
s.  c,  24  N.  R  Rep.  357.  Where  the 
facts  are  undisputed,  and  the  cause  is 
to  be  decided  upon  mere  questions  of 
law,  it  is  not  eiTor  for  the  court  to 
direct  the  jury  what  verdict  to  find. 
American  Dock  &c.  Co.  v.  Trustees, 
39  N.  J.  Eq.  410. 
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whether  the  same  was  satisfactory  to  him.*  He  should  not 
only  return  the  postea,  but  go  further  and  furnish  the  court 
with  a  fair  statement  of  the  trial.''  It  is  not  necessary  for 
him  to  state  the  e%'idence  and  give  a  minute  history  of  the 
trial.  All  that  can  be  required  of  him  is  that  he  state  the 
general  character  of  the  evidence  offered,  the  parts  objected 
to,  and  the  decision  made  upon  those  objections,  with  his 
charge  to  the  jury.'  If  any  difficulty  exist  in  relation  to  his 
report,  the  court  will  not  for  this  cause  grant  a  new  trial, 
but  will  call  on  the  judge  for  an  additional  report  of  the  case.^ 
It  seems  that  the  plaintiff  in  an  issue  may  suffer  a  nonsuit, 
and  that  if  he  does  so  advisedly,  in  consequence  of  any  un- 
foreseen occurrence  at  the  trial  which  would  have  rendered 
further  proceedings  with  it  unsafe,  the  court  will  grant  him  a 
new  trial  notwithstanding  the  nonsuit.* 

§  666.  Eifect  of  the  verdict. —  The  verdict  of  a  jury  upon 
an  issue  is,  generally  speaking,  treated  by  the  chancellor  as 
conclusive  between  the  parties  and  a  sufficient  foundation  for 
a  decree."  It  is  not,  however,  the  office  of  a  jury  in  a  court 
of  equity  to  settle  questions  of  fact  definitively  and  finally,  but 
simply  to  inform  the  conscience  of  the  chancellor,  who  is  at 
liberty  to  disregard  the  findings,  either  by  setting  them  or 
either  of  them  aside,  or  by  letting  them  stand,  and  allowing 

1 1  Barbour's  Ch.  Pr.  (2d  ed.)  454 ;  Trenton  Banking  Co.   v.   Kossell,  2 

Hoffman's  Ch.  Pr.  (3d  ed.)  513 ;  3  Dan-  N.  J.  Eq.  493. 

iell's  Ch.  Pr.  (1st  ed.)  746.     A  judge  s  Bassett  v.  Johnson,  3  N.  J.  Eq. 

before  whom  certain  issues  in  equity  154.    It  is  not  improper  for  the  court 

were  tried  by  a  jury  acted  as  chan-  to  permit  a  certificate  of  the  evidence 

cellor  in  making  the  decree ;  the  same  adduced  on  the  trial  of  an  issue  sent 

proofs  being  relied  on  before  the  jury  to  the  law  side  of  the  court,  with  the 

and  the  chancellor.    It  was  held  that  charge  to  the  jury,  to  be  filed  ami 

a  previous  order  by  the  judge  sub-  made  a  part  of  the  record  at  the  next 

mitting  the  issues  to  the  jury,  and  a  succeeding  term  after  that  at  whicli 

certificate  to  himself  of  the  result,  the  decree  was  rendered.    Kerr  n 

were  unnecessary.   Wilson  v.  Riddle,  South  Park  Commissioners,  117  U.  S. 

133  V.  S.  608;  s.  c,  8  S.  Ct  Rep.  255.  379. 

'^Bassett  v.  Johnson,  3  N.  J.  Eq.  < Bassett  v.  Johnson,  2  N.  J.  Eq. 

154.    In  New  Jersey,  where  an  issue  154. 

is  awarded  by  the  court  of  chancery  *  Richards  v.  Symes,  3  Atk.  319. 

to  be  made  up  in  the  Supreme  Court,  *  Hill  v.  Phillips,  87  Ky.  169 ;  2  Dan- 

the  transcript  and posJea  must  here-  iell's  Ch.  Pr.  (5th  ed.)  1147;  Hoffman 

turned  to  the  court  awarding  the  u.  Smith,  1  Md.  475 ;  Garsed  «.  Beall, 

issue  and  not  to  the  Supreme  Conit.  92  U.  S.  684. 
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them  more  or  less  weight  according  to  his  own  view  of  the 
evidence  in  the  cause.' 

§  667.  Exceptions. —  In  the  practice  of  most  courts  of 
chancery  a  bill  of  exceptions  is  unknown,  and  the  rulings  of  a 
judge  presiding  at  the  trial  bv  jury  of  issues  out  of  chancery 


'  Idaho  &  Oregon  Land  &c  Co.  v. 
Bradbury,  133  U.  S.  509,  516;  Kohn 
V.  McNulta,  147  U.  S.  238,  240;  Gar- 
sed  V.  Beall,  93  U.  &  684 ;  Prout  v. 
Roby,  15  Wall  472;  Watt  v.  Starke, 
101  a.  S.  244 :  Basey  v.  Gallagher,  20 
WaU.  670;  Allen  v.  Blunt,  3  Story, 
742,  746 ;  Quimby  v.  Conland,  104  U. 
S.  420 ;  United  States  v.  Saniperyac, 
1  Hemp.  118;  Armstrong  v.  Arm- 
strong, 3  Myl.  &  K  45,  62,  68 ;  Black 
V.  Shreve,  13  N.  J.  Eq.  456 ;  Carpenter 
V.  Easton  &  Amboy  R.  Co.,  26  N.  J. 
Eq.  168 ;  Freeman  v.  Staats,  9  N.  J. 
Eq.  816 ;  Scheetz's  Appeal,  35  Pa,  St. 
88 ;  Moore  v.  Payne,  7  Dana,  380 ;  Lee 
r.  Beatty,  8  Dana,  207;  Jennings  v. 
Durham,  101  Ind.  391 ;  Brundage  v. 
Deschler,  131  Ind.  174;  &  a,  29  N.  E. 
Rep.  921 ;  Snell  v.  Harrison.  83  Mo. 
651 ;  Hulett  v.  Stock  well,  34  Mo.  A  pp. 
599 ;  Durkee  v.  Chambers,  57  Mo.  575 ; 
Haggin  v.  Raymond,  67  Cal.  302; 
Stockman  v.  Riverside  L.  &  L  Co.,  64 
CaL  57;  Shirley  v.  Shirley.  92  Cal. 
44;  S.  a,  27  Pac.  Rep.  1097;  Bates 
V.  Gage,  4  Cal.  127;  Phfeiffer  v. 
Riehn,  13  Cal.  643 ;  Lowe  v.  Traynor, 
6  Cold.  (Tenn.)  633;  Humphreys  v. 
Blevins,  1  Tenn.  178 ;  Gass  v.  Mason, 
4  Sneed,  508 ;  Cooper  v.  Stockard,  16 
Lea,  144;  Hall  v.  Linn,  8  Colo.  264; 
Kirtley  v.  Marshall  Silver  Mining 
Co.,  8  Colo.  279 ;  McDonald  v.  Thomp- 
son, 16  Colo.  13 ;  s.  a,  26  Pac.  Rep. 
146;  Stahl  v.  Gotzenberger,  45  Wis. 
121 ;  Kelly  V.Kelly,  126  111.  550:  S.C..18 
N.  E.  Rep.  785 ;  Fanning  v.  Russell,  94 
III.  386 ;  Austin  v.  Bainter,  50  111.  308 ; 
Sibert  t\  McAvoy,  15  111.  106;  Reed  v. 
42 


Axtell,  84  Va.  231 ;  s.  c,  4  S.  E.  Rep. 
587 ;  Fisburne  v.  Ferguson,  84  Va.  87 ; 
Love  r.  Braxton,  5  Call,  537 ;  Ameri- 
can P.  M.  Soc.  V.  Brooklyn  El.  R  Co., 
46  Hun,  530;  MacNaughton  v.  Os- 
good, 114  N.  Y.  574,  577.  The  rule 
was  not  changed  by  the  New  York 
code.  Learned  v.  Tillotson,  97  N.  Y. 
6;  Colie  v.  Tiffit,  47  N.  Y.  119;  Bird- 
sail  V.  Patterson,  51  N.  Y.  43 ;  Ver- 
milyea  r.  Palmer,  52  N.  Y.  471,  474 ; 
Acker  i\  Leland,  109  N.  Y.  5,  10; 
Madison  University  v.  White,  25 
Hun,  490.  In  Montana  the  Code  of 
Civil  Procedure,  section  250,  which 
requires  all  issues  of  fact  to  be  tried 
by  a  jury,  does  not  change  the  estab- 
lished principles  governing  courts  of 
equity  in  dealing  with  the  findins?  ot 
a  jury  on  the  issue  presented ;  and 
such  a  finding  may  be  disregarded 
in  making  a  decree  relating  to  equi- 
table rights.  Arnold  v.  Sinclair,  12 
Mont  248 ;  s.  C,  39  Pac.  Rep.  1124. 
But  where  either  party  demands  a 
jury  under  the  Tennessee  statute  the 
verdict  is  conclusive  unless  a  new 
trial  be  granted  or  unless  the  issue 
tendered  be  immaterial.  Gibson's 
Suits  in  Chancery,  §  537.  See,  also, 
Hill  V.  Phillips,  87  Ky.  169.  In  Massa- 
chusetts the  verdict  is  regarded  as 
conclusive  unless  set  aside  for  good 
cause  shown.  Franklin  v.  Greene,  3 
Allen,  519.  See,  also,  Paul  v.  Paul,  2 
Hen.  &  M.  525  ;  Fitzhugh  v.  Fitzhugh, 
11  Gratt  210 ;  2  Daniell's  Ch.  Pr.  (5th 
ed.)  1147,  u.  8;  Adams'  Equity  (7th 
Am.  ed.)  376,  n.  1 ;  Mai'sden  v.  Brack- 
ett,  9  N.  H.  336. 
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can  be  revised  only  upon  motion  for  a  new  trial  in  the  court 
which  ordered  the  issues.*  But  by  the  legislation  and  prac- 
tice in  Massachusetts,  bills  of  exception  have  long  been  allow- 
able in  cases  in  equity  as  well  as  in  actions  at  common  law.' 
In  the  federal  courts  "  exceptions  to  rulings  are  proper  to  be 
taken  and  noted ;  for  upon  a  view  of  the  whole  case  the  mind 
of  the  chancellor  may  be  affected  by  them ;  just  as  it  is  proper 
to  take  and  note  exceptions  to  evidence  taken  by  deposition ; 
but  a  bill  of  exceptions,  as  such,  has  no  proper  place  in  the 
proceedings.  The  verdict  can  only  be  set  aside  on  a  motion 
for  a  new  trial,  bas^d,  not  on  mere  errors  of  the  judge,  but 
upon  review  of  the  whole  case  as  submitted  to  the  jury." '  If 
exceptions  are  taken  during  the  progress  of  the  trial  at  law, 
these  exceptions  must  be  brought  before  the  court  of  equity, 
and  there  decided,  in  order  to  give  the  Supreme  Court  cogni- 
zance of  them  when  the  case  is  brought  up  on  appeal.*  A  bill 
of  exceptions  for  exclusion  of  evidence  or  improper  instruc- 
tions to  the  jury,  in  order  to  be  available  before  the  appellate 
court,  should  be  accompanied  by  the  evidence  or  the  sub- 
stance of  it  stated  and  made  part  of  the  record ;  only  then 
can  it  be  seen  whether  the  court  below  had  sufficient  erounds 
for  being  satisfied  with  the  conclusions  of  the  jury.* 

§  668.  Application  for  new  trial.—  If  the  party  against 
whom  the  verdict  is  found  is  dissatisfied  with  it  and  Avishes  a 
new  trial,  his  application  must  be  made  to  the  court  that 
awarded  the  issue.'    The  application  must  be  made  within  a 

13  Daniell's  Ch.  Pr.   (1st  ed.)  746;  Fanning  w  Russell,  94  111.  388 ;  Bootle 

Dorr    V.    Tremont   Nat    Bank,    128  v.  Blundell,  19  Ves.  500 ;  Footner  v. 

Mass.    349,    351     In    Armstrong   v.  Figes,  3  Sim.  319;  Snell  v.Loucks,12 

Armstrong,  3  Myl.  &  K.  45,  a  bill  of  Barb.  385,  where  Willard,  P.  J.,  said  :— 

exceptions  was  argued,  the  objection  "  Under  the  former  practice  a  feigned 

to  its  regularity  having  been  waived,  issue  was  sometimes  awarded  by  the 

2  Dorr  V.  Tremont  Nat  Bank,  138  court  of  chancery  and  sometimes  by 

Mass.  349,  854.  the  Supreme  Court   When  it  was  di- 

'  Watt  V.  Starke,   101   U.   S.   347.  reeled  by  the  court  of  chancery,  if 

See,  also,  Johnson  v.  Harmon,  94  U.  the  party  against  whom  the  issue  was 

S-  ^"^^  found  was  dissatisfied  with  the  ver- 

« McLaughlin  v.  Bank  of  Potomac,  diet,  the  application  for  a  new  trial 

7  How.  330.  might  be  made  either  to  the  court  of 

6  Watt  V.  Starke.  101  U.  S.  347.  law  in  which  the  issue  was  tried  or 

6  Watt  V.  Starke,  101  U.  S.  347, 350 ;  to  the  court  which  directed  it  Tidd's 
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reasonable  time,^  according  to  the  English   practice,  before 
the  hearing  on  further  directions,*  but  in  the  New  York  court 


Pr.  805;  1  Arch.  Pr.  317;  Graham's 
Pr.(2ded.)395,497.  So  in  Doe  v.  Doe, 
1  Johns.  Cas.  403,  a  new  trial  was 
granted  by  the  Supreme  Court  on  a 
feigned  issue  out  of  chancery  on  the 
ground  of  newly-discovered  evidence. 
In  Doe  V.  Doe,  1  Johns.  Cas.  35,  an 
application  was  made  to  this  court 
and  entertained  for  a  new  trial  on  an 
issue  ordered  out  of  chancery  to  try 
the  fact  of  adultery  on  the  ground  of 
exclusion  of  evidence  improperly.  In 
Den  V.  Fenn,  1  Caines'  Eepx  487,  it 
was  held  that  relief  must  be  sought 
in  this  court  to  set  aside  an  inquest 
improperly  taken  by  the  circuit  on 
an  issue  awarded  out  of  chancery. 
The  English  practice,  it  is  believed, 
gave  a  preference  to  the  motion  for  a 
new  trial  in  the  court  which  awarded 
the  issua  The  object  of  the  feigned 
issue  being  to  satisfy  the  conscience 
of  the  court,  a  chancellor  will  some- 
times award  a  new  trial  in  cases  in 
which  a  court  of  law  could  not  in- 
terfere and  will  sometimes  deny  it, 
though  improper  evidence  has  been 
received.  In  Lord  Faulconberg  v. 
Pierce,  Ambler,  210,  Lord  Hardwicke 
granted  a  new  trial  on  the  certificate 
of  the  judge  that  the  verdict  was 
against  the  weight  of  evidence  —  a 
cause  for  which  a  court  of  law  would 
not  grant  a  new  trial.  And  in  Cleve 
V.  Gasevique,  Ambler,  323,  his  lord- 
ship granted  a  new  trial  for  the  mis- 
direction of  the  judge.  In  Bowker 
V.  Nixon,  6  Taunt  444,  an  application 
was  made  in  the  common  pleas  for  a 
new  trial  of  an  issue  ordered  out  of 
chancery  on  the  ground  of  the  im- 


proper rejection  of  evidence  by  the 
judge  who  presided  at  the  trial  It 
was  insisted  that  for  an  error  of  the 
judge  a  motion  should  be  made  in  the 
court  of  law,  though  it  was  conceded 
that  for  an  error  of  the  jury  it  might 
be  made  in  the  court  which  awarded 
the  issue.  But  the  court  disregarded 
the  distinction.  .  .  .  Although 
there  may  have  been  improper  de- 
cisions by  the  judge,  still,  if  on  the 
whole  it  appears  that  justice  has  been 
done,  the  court  will  not  interfere. 
Pemberton  v.  Pemberton,  11  Ves.  Jr. 
51,  52,  58.  In  this  State  the  modern 
practice  has  leaned  towards  leaving 
the  motion  for  a  new  trial  to  be  made 
to  the  court  which  awarded  the  issue. 
Thus,  in  Doe  v.  Doe,  2  Cowen,  216,  it 
was  held  that  a  motion  for  a  new 
trial  of  a  feigned  issue  to  try  the 
question  of  adulteiy  should  be  made 
in  the  court  of  chancery.  This  case 
was  partly  decided  on  the  phi-ase- 
ology  of  the  statute  (2  R  L.  of  1813, 
pp.  197,  198,  §  2),  and  which  is  re- 
tained in  the  Revised  Statutes  (2  R.  S. 
145,  §  40).  .  .  .  This  subject  was 
well  examined  by  McCoun,  V.  C,  in 
Mulock  V.  Mulock,  1  Edw.  Ch,  14,  18. 
The  learned  vice-chancellor  observed 
that  it  was  well  understood  that  the 
rules  which  govern  courts  of  law  iu 
granting  new  trials  upon  the  ground 
of  testimony  improperly  admitted  or 
rejected  have  not  been  adopted  by 
the  court  of  chancery.  Even  courts 
of  law  have  latterly  undertaken  to 
judge  for  themselves  of  the  mate- 
riality of  the  evidence  found  to  have 
been  improperly  admitted  or  rejected, 


1  Fanning  v.  Russell,  94  EL  386; 
Van  Alst  V.  Hunter,  5  Johns.  Ch.  153. 
In  Legard  v.  Daly,  1  Ves.  192,  an  ap- 


plication made  five  years  and  a  half 
after  the  trial  was  denied. 

2  Attorney-General  v.  Montgomery, 
2  Atk.  378. 
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of  chancery  it  was  allowed  at  the  hearing  upon  the  equity  re- 
served.' 


§  669.  The  same  subject  continued —  After  a  verdict  has 
been  rendered  the  question  of  a  new  trial  rests  entirely  in 
discretion,'  so  much  so  that  an  appeal  will  not  lie  from  a  de- 
cision of  the  court  on  such  a  motion.'  If  the  judge  certifies 
that  he  is  dissatisfied  with  the  verdict,  the  court  does  not  as 
of  course  grant  a  new  trial,  although  it  is  the  ordinary  practice 


and  when  they  have  been  satisfied 
that  no  injustice  has  been  done,  and 
the  verdict  would  have  been  the  same 
with  or  without  such  evidence,  they 
have  refused  to  grant  a  new  trial. 
Lord  Teynham  v.  Tyler,  6  Bing.  561. 
The  object  of  a  feigned  issue  is  to 
satisfy  the  conscience  of  the  court 
upon  the  matters  of  fact;  and  the 
object  is  attained  when  the  con- 
science of  the  judge  is  satisfied  that 
at  the  trial  justice  has  been  substan- 
tially done.  In  Barker  v.  Ray,  2  Russ. 
68,  Lord  Eldon  says  this  court,  in 
granting  or  refusing  new  trials,  pro- 
ceeds upon  very  different  principles 
from  those  of  a  court  of  law ;  and 
that  it  has  been  ruled  over  and  over 
again  that  if  on  the  trial  of  an  issue 
a  judge  reject  evidence  which  ought 
to  have  been  received,  or  receive  evi- 
dence which  ought  to  have  been  re- 
jected, although  in  that  case  a  court 
of  law  would  grant  a  new  trial,  yet 
if  the  court  is  satisfied  the  verdict 
ought  not  to  have  been  different  it 
will  not  grant  a  new  trial  upon  such 
grounds.  In  Booth  v.  Blundell,  19 
Yes.  508,  and  Thompson  v.  Hanson,  1 
Ves.  &  B.  41,  the  same  principles  are 
recognized.  Chancellor  Walworth 
adopted  the  same  doctrine  in  Ap- 
thorpv.  Ciomstock,3  Paige,  482.  .  .  . 
See,  also,  Head  v.  Head,  1  Sim.  &  Stu. 
150 ;  S.  C  Turn.  &  Rus.  142,  to  the 
like  effect." 
•  Apthorp  V.  Comstock,  3  Paige,  485, 


Van  Alst  v.  Hunter,  5  Johns.  Ch.  158. 
Notwithstanding  the  provision  of  the 
Colorado  code  that  a  motion  for  a 
new  trial  shall  be  interposed  if  the 
verdict  is  deemed  against  evidence,  a 
motion  for  a  decree  in  conflict  with 
the  verdict  is  a  sufficient  compliance;. 
Hall  V.  Linn,  8  CoL  264. 

2  Black  V.  Lamb,  12  N.  J.  Eq.  108; 
Dexter  v.  Codman,  148  Mass.  421, 
where  the  court  said :. — "  How  far 
the  fact  that  a  jury  has  gone  astray 
in  dealing  with  one  issue  should 
be  deemed  important  in  considering 
a  motion  to  set  atside  their  finding 
upon  another  must  depend  upon  the 
relations  of  these  issues  to  each  other 
in  the  particular  case,  the  evidence 
introduced  upon  each,  and  any  facts 
and  circumstances  which  throw  light 
upon  the  nature  or  probable  cause  of 
the  jury's  mistake.  And  finally,  each 
issue  has  to  be  dealt  with  by  itself,  in 
view  of  the  evidence,  and  of  all  that 
has  occurred  in  the  course  of  the 
proceedings.''  Van  Alst  v.  Hunter,  5 
Johns.  Ch.  148,  where  the  rule  of  a 
court  of  equity  in  granting  new  trials 
on  feigned  issues  will  be  fonnd  fully 
considered.  Chancery  will  often 
grant  a  second,  and  sometimes  a 
third,  fourth,  or  even  a  fifth,  trial  of  a 
feigned  issue,  in  cases  where  a  court 
of  law  would  not  disturb  the  first 
verdict  Patterson  v.  Ackerson.  1 
Edw.  Ch.  96. 

» Black  V.  Lamb,  13  N.  J.  Eq.  108. 
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to  do  so.'  Conversely  the  court,  as  a  general  rule,  will  not  set 
aside  a  verdict  where  the  judge  certifies  that  he  is  satisfied 
with  the  verdict,  and  that  it  ought  to  be  regarded  as  conclu- 
sive on  the  questions  submitted  to  the  jury.*  "The  court 
ought  not  to  listen  to  mere  technical  objections,  and  may  very 
properly,  and  often  does,  refuse  a  new  trial  upon  grounds 
which  would  prevail  as  a  matter  of  course  in  a  court  of  law." ' 
The  court  may  grant  a  new  trial  not  only  in  cases  where  the 
verdict  is  against  evidence,  but  it  will  nicely  balance  the  evi- 
dence on  both  sides.^  So  a  new  trial  may  be  granted  on  the 
ground  of  surprise '  or  fraud,*  and  for  newly-discovered  evi- 
dence, but  in  the  latter  case  only  in  conjunction  with  fraud  or 
surprise  upon  the  party  applying,'  and  on  account  of  the  absence 
of  a  material  witness  where  his  evidence  is  not  merely  cor- 
roborative,' and  for  a  misdirection  of  the  jury,'  unless  upon  the 
whole  evidence  the  court  is  satisfied  that  the  verdict  is  right." 
Though  it  is  the  most  usual  course  to  award  a  second  trial  on  a 
feigned  issue  in  cases  touching  the  inheritance,  where  the  ver- 
dict is  in  favor  of  the  will  and  against  the  heir  at  law,  yet  it 
rests  entirely  in  the  discretion  of  the  court  to  award  a  second 
trial  or  not  according  to  the  circumstances  and  testimony  in 
the  case." 

iFalconbergu  Pierce,  Ambler,  210;  '3  DanieU's  Ch.  Pr.  (Ist  ed.)  7B0; 

Atkyns  v.  Drake,  1  M'Clel.  &  Y.  229.  Standen  v.  Edwards,  1  Ves.  Jr.  133 ; 

2  Prudden  v.  Lindsley,  31  N.  J.  Eq.  Legard  v.  Daly,  1  Ves.  192 ;  Kemp  v. 

436.  Maokrell,  3  Ves.  580. 

s  Black  V.  Lamb,  13  N.  J.  Eq.  108,  «  Cleeve  v.  Gascoigne,  1  Amb.  323. 

114.     Upon  a  motion  for  a  new  trial  'Cleeve  v.  Gascoigne,  1  Amb.  333; 

it  cannot  be  objected  that  the  issue  Bearblock  v.  Tyler,   Jac.  571.     See, 

formed  is  not  broad  enough,  and  that  also,  O'Conner  v.  Cook,  8  Ves.  536 ; 

other  inquiries  ought  to  have  been  Tatham  v.  Wright,  2  R.  &  IkL  31 ; 

involved  in  it,  nor  that  the  issue  was  Eingrose    v.  Todd,    12    Price,    650 ; 

tried  by  the  justice  before  whom  the  Barker  v.  Ray,  2  Russ,  68. 

jury  was  struck,  if  the  trial  was  al-  i'  Trenton  Banking  Co.  v.  Russell,  2 

lowed  to  proceed  without  objection.  N.  J.  Eq.  511 ;  Meek  v.  Spracher  (Va.), 

Bassett  v.  Johnson,  3  N.  J.  Eq.  155.  13  S.  K  Rep.  397 :  Snouffer  v.  Hans- 

<  Lansing  v.  Russell,  3  Barb.  Ch.  brough,  79  Va.  166. 

325;  a  DanieU's  Ch.  Pr.  (1st  ed.)  748.  "  Van  Alst  v.  Hunter,  5  Johns.  Ch. 

» Exton  V.  Turner,  3  Ch.  Cas.  80.  148.     "  If  the  verdict,  coupled  with 

See,  also,  Willis  v.  Farrar.  3  Y.  &  J.  the  information  of  the  judge's  notes, 

364  does  not  afford  satisfaction,  a  new 

6  2  DanieU's  Ch.  Pr.  (1st  ed.)  750.  trial  will  be  directed,  although  there 

See  Richards  v.  Symes,  2  Atk.  319.  be  no  surprise  or  fraud,  nor  manifest 
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§  670.  Proceedings  after  trial. —  After  the  cause  has  been 
tried  and  the  record  completed  by  the  addition  of  the  poatea, 
the  cause,  unless  a  new  trial  is  moved  for  and  granted,  must 
be  brought  to  a  hearing  in  the  usual  way.'  By  the  English 
practice  this  could  not  be  done  until  after  the  first  four  days 
of  the  term  next  after  the  trial  had  elapsed,  in  order  that  the 
party  against  whom  the  verdict  was  found  might  have  an  op- 
portunity to  move  for  a  new  trial.^  The  cause  then  comes  on 
in  the  regular  course,  when  such  final  or  other  decree  as  the 
case  calls  for  will  be  pronounced.'    The  fact  that  an  issue  has 


miscarriage,  and  the  verdict  be  one 
which  at  common  law  would  be 
undisturbed.  Bootle  v.  Blundell,  19 
Ves.  500;  Northam  Bridge  Co.  v. 
Southampton  Ry.  Co.,  11  Sim.  43; 
East  India  Co.  v.  Bazett,  Jac.  81. 
And  even  though  no  new  trial  is 
Bought,  yet  when  the  cause  is  brought 
on  for  further  directions,  the  court,  if 
it  thinks  that  the  issue  as  tried  does 
not  answer  the  purpose  intended, 
may  direct  a  new  one  to  be  framed, 
or  may,  on  reconsideration  of  the 
evidence,  decide  at  once  against  the 
verdict  Armstrong  v.  Armstrong,  3 
M.  &  K  45."  Adams'  Equity  (7th 
Am.  ed.),  377.  The  court  refused  to 
set  aside  the  verdict  of  the  jury  find- 
ing fraud,  upon  an  afSdavit  by  a  juror 
qualifying  its  meaning,  where  the 
fraud  was  evident  by  the  statement 
in  the  defendant's  answer.  Doss  v. 
Tyack,  14  How.  (1852),  898. 

1  Allen  V.  Blunt,  3  Story,  742;  2 
Daniell's  Ch.  Pr.  (5th  ed.)  1146.  "  The 
action  must  be  brought  to  a  hearing 
before  the  court  and  the  court's  de- 
cision must  be  made  in  writing  in 
the  same  manner  as  if  there  had 
been  no  verdict  of  the  jury  on  the 
issues."  MacNaughton  v.  Osgood, 
114  N.  Y.  574,  577.  After  an  issue 
ordered  the  court  may  proceed  to  a 
final  decree  without  trying  the  issue 
or  setting  aside  the  order.  Field  v. 
Holland,  6  Cranch,  8.    After  the  trial 


of  an  issue  the  plaintiff  cannot  move 
to  dismiss  his  bill  with  costs,  although 
he  might  have  done  it  before  the 
trial  actually  took  place.  Carrington 
V.  Holly,  1  Dick.  281.  See  §§  450, 
461,  462,  supra. 

2  1  Barbour's  Ch.  Pr.  (2d  ed.)  461 ; 
1  Newland's  Ch.  Pr.  357. 

»2  Daniell's  Ch.  Pr.  (1st  ed.)  758. 
If  the  verdict  on  an  issue  framed  in 
chancery  is  not  warranted  by  the 
proofs  upon  all  the  points  which 
should  have  been  decided  in  the 
issue,  then  the  parties  should  be  per- 
mitted to  bring  in  their  evidence  on 
the  points  not  so  settled,  the  verdict 
standing  as  conclusive  upon  the  other 
\/oi^t&  or  the  verdict  should  be  set 
aside  and  all  points  be  thrown  open 
to  controversy.  But,  if  the  verrlict 
be  vacated,  then  the  CEU-e  is  not  ripe 
for  decision  upon  disputed  questions 
of  fact,  for  the  cause  cannot  be  finally 
decided  upon  the  proofs  offered  at 
the  jury  trial.  Ordinarily  such  evi- 
dence is  before  the  chancellor  only  for 
determining  what  weight  should  be 
given  to  the  verdict  Prudden  v. 
Lindsley,  29  N.  J.  Eq.  615,  618.  Where 
the  jury  impaneled  to  try  an  issue 
fails  to  agree,  the  court  may  refuse 
to  call  another  jury  and  may  decide 
the  case  on  the  evidence  heard  be- 
fore the  issue  was  framed.  Keithley 
V.  Keithley,  85  Mo.  217.  Where  the 
findings  of  a  jury  adopted  by  the 
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been  awarded  and  the  verdict  of  a  jury  rendered  in  the  cause 
upon  which  the  decree  of  the  chancellor  is  based  does  not 
take  away  or  limit  the  control  of  the  appellate  court  over  the 
decree.' 

§  671.  Distinction  between  an  issue  and  an  action. —  "  The 

distinction  between  the  suspension  of  proceedings  in  an  equity 
suit  with  leave  to  a  party  to  bring  a  suit  at  law,  or  directing 
an  action,  and  an  issue  out  of  chancery,  is  well  settled.  If  the 
cause  is  allowed  to  stand  over  with  leave  to  bring  an  action, 
or  directing  an  action  at  law,  the  action  is  prosecuted  in  com- 
pliance with  the  practice  and  proceedings  in  ordinary  actions 
at  law,  bills  of  exceptions  may  be  taken  at  the  trial,  and  the  pro- 
ceedings are  reviewable  by  rule  to  show  cause  and  writ  of  error 
in  the  usual  manner,  and  judgment  at  law  may  be  entered, 
which  will  be  accepted  in  the  equity  court  as  a  finality.  But 
where  an  issue  is  sent  out  of  chancery  the  whole  proceeding 
is  under  the  control  of  the  chancellor.  No  bill  of  exceptions 
can  be  taken,  no  judgment  entered,  the  circuit  record  and 
postea  are  sent  to  the  court  of  chancery,  and  the  conduct  and 
result  of  the  trial  are  subject  to  review  in  that  court  only." ' 

court  are  not  responsive  to  all  the  is-  turn  special  findings  for  the  same 

sues  made  material,  the  covurt  must  party,   which   are  accepted  by  the 

make  further  findings,  unless  such  court,  and   on  which  judgment  is 

further  findings  are  waived.    "War-  rendered.    McCauley  v.  McKeig,  8 

ring  V.  Freear,  64  CaL  54.    The  fact  Mont  389 ;  s.  d,  21  Pac.  Rep.  23. 

that  in  an  equity  case  the  jury  are  •  Freeman  v.  Staats,  9  N.  J.  Eq.  816. 

allowed  to  return  a  general  verdict  '  American  Dock   Co.  v.  Trustees 

is  harmless  error,  where  they  also  re-  &o.  (1883),  37  N.  J.  Eq.  266,  269. 
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REFERENCE  TO  A  MASTER 


§  672. 

673. 
674 

675. 
676. 
677. 
678. 
679. 
680. 
681. 


688. 
684. 


687. 

688. 
689. 
690. 
691. 
692. 
693. 
694. 


Reference  to  a  master  gener- 
ally. 

Reference  of  the  whole  case. 

Propriety  of  a  preliminary  de- 
cree. 

Reference  of  a  plea. 

Appointment  of  a  master. 

The  same  subject  continued. 

Compensation  of  masters. 

Payment  of  master's  fees. 

Reference  to  state  an  account 

The  same  subject  continued  — 
Infringement  suits. 

Reference  on  creditors'  bills. 

Withdrawal  of  reference. 

Order  of  reference. 

Master's  authority  —  Scope  of 
reference. 

Bringing  on  a  reference. 

Parties  entitled  to  attend  a 
reference. 

A  state  of  facts. 

Evidence  before  a  master. 

Examination  of  witnesses. 

Proceedings  before  a  master. 

The  same  subject  continued. 

Accounting  before  the  master. 

Master's  report 


695.  Draft  report  and   objections 

thereto. 

696.  Master's  report  on  accounts. 

697.  Report  of  testimony. 

698.  Amendment  of  report 

699.  Confirmation  of  report 

700.  Province  of  exceptions. 

701.  The  same  subject  continued. 
708.  Objections   for  irregularities' 

703.  Waiver  of  irregularities. 

704.  Objections  preliminary  to  ex- 

ceptions. 

705.  Form  of  exceptions. 

706.  The  same  subject  continued. 

707.  Time  for  filing  exceptiona 

708.  Extension  of  time. 

709.  The  same  subject  continued. 

710.  Argument  of  exceptions. 

711.  Weight  of  the  master's  find- 

ings. 

712.  Correction  of  report  by  the 

court 

713.  Re-reference. 

714.  Reference  discretionary. 

715.  Scope  of  re-reference  —  Au- 

thority of  master. 

716.  Costs  of  exceptions. 


§  672.  Keference  to  a  master  generally. — "  A  master  in 
chancery  is  an  officer  appointed  by  the  court  to  assist  it  in 
various  proceedings  incidental  to  the  progress  of  a  cause  be- 
fore it,  and  is  usually  employed  to  take  and  state  accounts, 
to  take  and  report  testimony,  and  to  perform  such  duties  as 
require  computation  of  interest,  the  value  of  annuities,  the 
amount  of  damages  in  particular  cases,  the  auditing  and  as- 
certaining of  liens  upon  property  involved,  and  similar  serv- 
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ices." '  A  reference  may  be  made  to  a  master  to  ascertain 
the  facts  upon  a  petition  for  leave  to  sue  a  receiver.'  Upon 
a  bill  for  specific  performance  of  a  contract  for  a  deed  with 
"  usual  covenants,"  it  may  be  referred  to  a  master  to  inquire 


1  Per   Field,    J.,    in    Kimberly    v. 
Arms,  129  U.  S.  512,  533.     "  The  in- 
formation which  he  may  communi- 
cate by  his  findings  in  such  cases, 
upon  the  evidence  presented  to  him, 
is    merely    advisory    to    the    court, 
which  it  may  accept  and  act  upon, 
or  disregard  in  whole  or  in  part,  ac- 
cording to  its  own  judgment  as  to 
the  weight  of  the  evidenca      [See 
g  711,  infra.}    In  practice  it  is  not 
usual  for  the  court  to  reject  the  re- 
port of  a  master  with  his  findings 
upon    the    matter  referred  to  him, 
unless  exceptions  are  taken  to  them 
and    brought  to  its  attention,   and 
upon   examination  the  findings  are 
found  unsupported  or  defective  in 
some  essential   particulars."      Kim- 
berly V.    Ai-ms,   supra.     See  §  700, 
infra.     No  order   of   reference  can 
be  made  to  ascertain  any  facts  tak- 
ing   place    after    the    final    decree. 
Pearson  v.  Carr,  97  N.  C.  194 ;  White 
V.   Butcher,  97  N.  C.  7.    A   matter 
put  in  issue  by  the  pleading  must 
be    determined    by    the   court    and 
cannot  be  referred  to  a  master  un- 
less, for  the  disability  of  the  chan- 
cellor, the  whole  cause  is  so  referred, 
and  then  the  master  determines  it, 
sitting  as  and  for    the    chancellor. 
Morris  v.  Taylor  (1872),  23  N.  J.  Eq. 
134;   Lumsford   v.   Bostion,    1   Dev. 
(N.  C.)  Eq.  487.    Where  the  facts  on 
which  the  rights  of  the  parties  on  a 
particular  point  depend  appear  on 
the  face  of  the  pleadings,  and  are 
undisputed,  the  question  is  for  the 
court,  and  no  report  of  the  master  is 
necessary.    Clark  v.  Hershey,  52  Ark. 
473;  s.  C,  12  S.  W.  Rep.  1077.    The 


powers  and  duties  of  auditors  in 
Maryland  are  analogous  to  those  of 
a  master  in  chancery,  and  are  fully 
stated  and  defined  by  Chancellor 
Bland,  in  Dorsey  v.  Hammond,  1 
Bland,  463,  467,  and  Townshend  v. 
Duncan,  2  Bland,  45,  74.  See,  also. 
Trustees  &c.  v.  Heise,  44  Md.  453, 
465.  Under  the  existing  practice  in 
South  Carolina,  the  judge  in  an 
equity  cause  has  the  same  power  as 
he  formerly  had  to  have  the  testi- 
mony taken  and  reported  to  him  by 
a  referee.  McSween  v.  McCown,  21 
S.  C.  371,  374;  McCrady  v.  Jones 
(S  C),  15  S.  E.  Rep.  430.  The  New 
York  Code  of  Civil  Procedure,  sec- 
tion 1013,  providing  for  compulsory 
references  in  actions  at  law  or  in 
equity  where  the  trial  will  require 
the  examination  of  a  long  account 
on  either  side,  and  will  not  require 
the  decision  of  diflBcult  questions  of 
law,  does  not  authorize  a  reference 
for  the  purpose  of  taking  testimony, 
but  only  to  try  or  determine  and  find 
some  fact  involved  in  the  issue;  nor 
does  it  authorize  a  reference  where 
a  long  account  is  collaterally,  and 
not  directly,  involved.  Neither  that 
clause  of  section  1015  of  the  Code 
authorizing  a  reference  "  to  take  an 
account  and  report  to  the  court 
thereon,  either  with  or  without  the 
testimony,"  nor  that  authorizing  a 
reference  in  an  equity  case  to  deter- 
mine and  report  upon  a  question  of 
fact  arising  at  any  stage  of  the  ac- 
tion, upon  a  motion  or  otherwise, 
"except  upon  the  pleadings,"  give 
the  court  power,  in  a  suit  in  equity 
to  enjoin  theoperat-onof  an  elevated 


2  Farmers'  L.  &  T.  Co.  v.  Central  Railroad,  1  McCrary,  332. 
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what  are  "  usual  covenants." '  "When  the  question  arises  on 
a  bill  for  partition  as  to  the  undivided  rights  and  interests  of 
the  parties,  the  usual  course  is  to  direct  a  reference  to  a  mas- 
ter to  inquire  and  report.*  Exceptions  for  scandal,  imperti- 
nence or  insufficiency  in  pleadings  may  also  be  referred  to  a 
master.' 

§  673.  Reference  of  the  whole  case It  is  not  competent 

for  a  court  of  chancery,  of  its  own  motion  or  upon  the  request 
of  one  party,  to  abdicate  its  duty  to  determine  by  its  own 
judgment  the  controversy  presented  and  devolve  that  duty 
upon  any  of  its  officers.*  But  it  has  always  been  within  the 
power  of  the  court,  with  the  consent  of  all  parties,  to  refer  to 
a  master  the  entire  decision  of  a  case  upon  all  the  issues,  both 
of  fact  and  of  law,'  and  such  references  have  become  in  late 
years  a  matter  of  more  common  occurrence  than  formerly.' 
Under  the  circumstances  stated  and  when  the  consent  refer- 
ence has  been  entered  as  a  rule  of  the  court,  "  the  master  is 
clothed  with  very  different  powers  from  those  which  he  exer- 
cises upon  ordinary  references  without  such  consent ;  and  his 
determinations  are  not  subject  to  be  set  aside  and  disregarded 
at  the  mere  discretion  of  the  court." '  His  findings,  "  like 
those  of  an  independent  tribunal,  are  to  be  taken  as  presump- 
tively correct,  subject,  indeed,  to  be  reviewed  under  the  res- 
railroad  In  the  street,  and  to  recover  to  an  order  of  reference  to  a  master 
damages,  as  to  which  an  issue  is  to  take  and  state  an  account,  and  no 
raised,  to  refer  the  cause  to  a  referee  exception  was  taken  before  the  mas- 
to  take  testimony  as  to  the  damages  ter,  and  all  the  evidence  was  pre- 
Bustained,  and  to  report  the  same  to  sented  that  weis  desired  by  either 
the  court  with  his  opinion  thereon,  party,  and  full  justice  in  this  respect 
Doyle  V.  Metropolitan  El.  Ry.  Co.  (N.  was  attained,  the  objection  that  the 
Y.  App.)  32  N.  E.  Rep.  1008 ;  afiBrm-  master  virtually  decided  the  case 
ing  s.  G,  20  N.  T.  Supl.  865,  and  dis-  instead  of  the  court  is  not  well 
tinguishing  Camp  v.  IngersoU,  86  N.  grounded.  Memphis  v.  Brown,  20 
Y.  433 ;  Drexel  v.  Pease,  129  N.  Y.  96.  Wall.  289. 
'  Wilson  V.  Wood,  17  N.  J.  Eq.  216.        OKimberly  v.  Arms,  139  U.  S.  513, 

2  Phelps  V.  (xreen,  3  Johns.  Ch.  302.    .524.     The  power  is   incident  to  all 

3  Adams'    Equity    (7th    Am.    ed.),    courts  of  superior  jurisdiction.  New- 
880.    See  §§  111,  417,  supra.  comb  v.  Wood,  97  U.  S.  581,  588. 

<Kimberlyu.  Arms,  129  U.  S.  512,        'Per    Field,    J.,    in    Kimberly  u 

624.  Arms,  129  U.  S.  512,  534.     See  Oteri 

s  Kimberly  v.  Arms,  139  U.  S.  513,  v.  Scalzo,  145  U.  S.  578;  s.  c,  12  S. 

534.     Where  no  exception  was  taken  Ct.  Rep.  895. 
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ervation  contained  in  the  consent  and  order  of  the  court  when 
there  has  been  manifest  error  in  the  consideration  given  to 
the  evidence  or  in  the  application  of  the  law,  but  not  other- 


wise, 


»i 


§  674.  Propriety  of  a  preliminary  decree. —  The  aid  of  a 

master  is  invoked  usually  for  the  investigation  of  details  of 
facts  and  to  make  orderly  statements  and  summaries.  The 
better  practice  is  for  the  chancellor  first  to  hear  the  case  upon 
the  pleadings  and  such  evidence  as  may  enable  him  to  deter- 
mine the  principles  to  be  applied  in  adjusting  the  equities  of 
the  parties,  and  then  to  make  a  reference  for  such  special  in- 
quiries or  statements  of  accounts  as  may  aid  him  in  making  a 
definite  decree.^    But  a  reference  before  any  decree  upon  the 

•Per  Field,  J.,  in  Kimberly  v. 
Arms,  139  U.  &  513,  524,  citing  Hag- 
gett  V.  Welsh,  1  Sim.  134;  Dowse  v. 
Coxe,  3  Biug.  30 ;  Prior  v.  Hembrow, 
4  M.  &  W.  873. 

«  Franklin  v.  Meyer,  36  Ark.  96, 1 09 ; 
Hicks  V.  Hogan,  36  Ark.  898,  309, 
where  the  court  said :  —  "  The  line  be- 
tween the  matters  which  the  chancel- 
lor may  determine  in  the  first  instance 
and  those  which  for  convenience  and 
dispatch  of  business  are  more  prop- 
erly referable  to  a  master  cannot  be 
drawn  with  precision;  but  it  may 
serve  as  a  guide  to  say  that  all  mat- 
ters of  law  should  as  far  as  possible 
be  first  determined  by  the  court  and 
fixed  by  the  decree,  leaving  for  the 
master  only  the  investigation  of  such 
matters  of  fact  as  may  be  necessary 
to  him  in  making  a  report  or  state- 
ment of  accounts  in  accordance  with 
directions  in  the  decree."  "There 
ought  never  to  be  any  decree  of  ref- 
erence without  a  preliminary  adju- 
dication." Per  Chancellor  Cooper, 
in  Jones  v.  Douglass,  1  Tenn.  Ch.  857, 
360.  Especially  in  cases  involving 
the  sale  of  the  realty  of  infants.  It 
was  held  in  Wessells  v.  Wessells,  1 
Tenn.  Ch.  58,  that  the  court  has  no 
power  to  order  a  reference  to  take 


an  account  before  a  hearing  of  the 
cause  on  its  merits,  except  by  con- 
sent of  the  parties,  and  even  then  the 
practice  is  reprobated.  The  chancel- 
lor must  first  be  satisfied  that  the 
complainant  is  entitled  to  have  an 
account  taken.  Campbell  v.  Camp- 
bell's Adra'r.  8  N.  J.  Eq.  738,  743. 
The  cases  where  it  would  be  proper 
to  order  a  reference  before  any  in- 
terlocutory decree  are  exceptions. 
Franklin  v.  Meyer,  36  Ark.  96,  109. 
Admissions  in  the  pleadings  may 
dispense  with  the  necessity  for  such 
a  decree.  Burns  v.  Rosenstein,  135 
U.  &  449.  See,  also,  Scott  v.  Pinker- 
ton,  3  Edw.  Ch.  70.  Field  v.  Holland, 
6  Cranch,  8,  25,  holds  that  it  is  not 
reversible  error  to  pursue  either 
course.  In  Hudson  v.  Trenton  &c. 
Mfg.  Co.,  16  N.  J.  Eq.  476,  the  prac- 
tice was  thus  laid  down :  —  As  a 
general  rule  the  court  will  not,  at 
the  oricrinal  hearing,  examine  or  de- 
cide wl.  tlier  particular  items  of  the 
account  shall  or  shall  not  be  allowed. 
The  court  must,  it  would  seem,  settle 
the  construction  and  effect  of  agree- 
ments between  the  parties,  by  which 
their  mutual  dealings  were  regulated, 
and  by  which,  consequently,  the  ac- 
count must  be  controlled.    The  court 
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rights  of  the  parties,  if  made  by  consent,  is  not  erroneous.^ 
On  the  foreclosure  of  a  mortgage,  where  the  question  is  only 
as  to  the  amount  due,  it  is  the  established  practice  in  Vermont 
to  refer  the  matter  to  a  master  in  the  first  instance,  and  the 
subject  is  not  to  be  litigated  by  answer,  replication  and  proofs, 
as  in  ordinary  equity  cases,  but  the  action  of  the  court  is  had 
upon  what  is  brought  before  it  by  the  master's  report.' 

§  675.  Reference  of  a  plea. —  Where  a  plea  sets  up  matters 
of  fact  the  truth  of  which  may  be  immediately  ascertained  by 
mere  inquiry,  it  is  usually  referred  to  one  of  the  masters  of 
the  court  to  make  the  inquiry.'  Such  a  reference  may  be 
made  to  ascertain  the  truth  of  a  plea  of  another  suit  pending, 
or  the  truth  of  a  plea  setting  up  a  former  judgment  or  decree 
in  bar  of  the  suit.*  The  questions  of  the  identity  of  the  par- 
ties and  of  the  identity  of  the  causes  of  action  may  also  be  in- 
cluded in  the  reference,*  unless  the  circun  stances  are  such  as 
to  require  a  protracted  litigation  as  to  whether  or  not  the 
same  evidence  could  have  been  offered  in  the  two  suits,  or  in 
relation  to  other  matters  averred  as  inferences  from  the  rec- 
ords, which  ought  to  be  conducted  in  the  ordinary  course  of 
proceeding,  upon  issue  joined  by  the  taking  of  proofs  before 

will  give  special  directions  to  the  specific  evidence  of  damage.  Camp- 
master  as  to  the  manner  of  taking  bell  &o.  Mfg.  Co.  v.  Manhattan  Ry. 
the  account,  and  the  principles  by  Co.,  49  Fed.  Rep.  930;  Brickill  v. 
which  he  should  be  governed  in  tak-  Mayor,  7  Fed.  Rep.  479. 
ing  it.  The  decree  must  direct  to  '  Hicks  v.  Hogan,  36  Ark.  298,  303. 
what  matters  the  account  shall  ex-  2  Hathaway  v.  Hagan  (Vt),  34  Atl. 
tend ;  and  in  decreeing  a  general  Rep.  131 ;  Warner  v.  Quinlon,  60  Vt. 
account,  special  directions  will   be  653. 

rendered  proper  and  necessary  by  'Mitf.  Eq.  PI.  304;  Emma  Silver 

the  particular  circumstances  of  the  Min.  Co.  v.  Emma  Silver  Min.  Co.,  17 

casa    Where  the  evidence  has  been  Blatchf.  389. 

taken  on  both  sides  before  the  hear-  *  Emma  Silver  Min.  Co.  v.  Emma 

ing  without  objection,  it  may  be  used  Silver  Min.  Co.,  17  Blatohf.  389 ;  Mor- 

by  the  court,  so  far  as  may  be  nee-  gan  v.  Morgan,  1  Atk.  53,  holding, 

essary,  in  giving  directions.    Upon  a  however,  that  the  court  will  deter- 

suit  for  infringement  of  a  patent,  if  mine  the  facts  if  the  plaintiff  does 

infringement    is    admitted    by    the  not  apply  for  a  reference, 

pleadings  damage  is  presumed  and  '  Tarleton  v.  Barnes,  2  Keen,  635 ; 

the  complainant  is  entitled  to  a  ref-  Wild  v.  Hobson,  3  Ves.  &  B.  110. 
erence  for  accounting  without  giving 
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an  examiner,  to  be  submitted  to  the  court  upon  the  hearing 
of  the  cause.^ 

§  676.  Appointment  of  a  master. —  A  master  may  be  ap- 
pointed by  order  of  court  on  motion.^  The  United  States 
"  circuit  courts  may  appoint  standmg  masters  in  chancery  in 
their  respective  districts,  both  the  judges  concurring  in  the 
appointment ;  and  they  may  also  appoint  a  master  pro  hae 
vice  in  any  particular  case." '  Under  the  South  Carolina  stat- 
ute which  authorizes  the  presiding  judge,  "  in  case  of  the  dis- 
ability of  the  master,  from  interest  or  any  other  reason,"  to 
appoint  a  special  master,  it  is  the  province  of  the  presiding 
judge  to  decide  upon  the  disability  of  the  master,  and  to  ap- 
point a  special  master,  and  the  Supreme  Court  will  not  inter- 
fere, except  where  he  has  abused  his  discretion.*  And  such 
an  appointment  may  be  made  where  the  master  was  formerly 
the  judge,  the  validity  of  whose  order  is  at  issue.* 

§  677.  The  same  subject  continued — The  federal  statutes 
provide  that  "  no  clerk  of  the  district  or  circuit  courts  of  the 
United  States  shall  be  appointed  a  reciver  or  master  in  any 
case,  except  where  a  judge  of  said  court  shall  determine  that 
special  reasons  exist  therefor,  to  be  assigned  in  the  order  of 
appointment ; " '  and  that  "  no  person  related  to  any  justice 
or  judge  of  any  court  of  the  United  States  by  affinity  or  con- 
sanguinity, within  the  degree  of  first  cousin,  shall  hereafter 
be  appointed  by  such  court  or  judge,  to  be  employed  by  such 
court  or  judge  in  any  office  or  duty  in  any  court  of  which 
such  justice  or  judge  may  be  a  member." '  A  solicitor,  or  the 
partner  of  a  solicitor,  in  a  cause  cannot  properly  perform  any 

1  Emma  Silver  Min.  Co.  v.  Emma  *  Vemer  v.  Davis,  26  S.  C.  609 ;  s.  C, 
Silver  Min.  Co.,  17  Blatchf.  389.  2  S.  E.  Rep.  Ill 

2  Phillips'  Appeal,  68  Pa.  St  137.  5  Roberts  v.  Johns,  24  S.  C.  580. 
The  duty  imposed  on  a  person  ap-  «  20  U.  S.  St  at  L.,  ch.  188,  p.  415. 
pointed  by  order  of  a  court  "commas-  The  consent  of  the  parties  is  a  suiS- 
sioner  to  hear  the  parties,  and  to  re-  cient  "  special  reason,"  and  the  proper 
port  facts  and  such  of  the  evidence  as  recital  may  be  inserted  in  an  order 
either  party  may  desire,"  is  that  of  a  by  amendment  Fischer  v.  Hayes,  23 
master  in  chancery.    Dean  v.  Emer-  Fed.  Rep.  92. 

son,  102  Mass.  480.  '24  U.  S.  St  at  L,  ch.  873,  §  7, 

» United  States  Equity  Rule  83.  p.  553. 
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official  act  as  a  master  therein.'  One  who  is  a  creditor  and  a 
party  is  incompetent  to  take  and  report  an  account  in  a  gen- 
eral creditor's  suit.' 

§  678.  Compensation  of  masters. —  A  federal  equity  rule 
provides  that  "  the  compensation  to  be  allowed  to  every  mas- 
ter in  chancery,  for  his  services  in  any  particular  case,  shall 
be  fixed  by  the  circuit  court  in  its  discretion,  having  regard 
to  all  the  circumstances  thereof ; '  and  the  compensation  shall 
be  charged  upon  and  borne  by  such  of  the  parties  in  the  cause 
as  the  court  shall  direct.*  The  master  shall  not  retain  his  re- 
port as  security  for  his  compensation;  but  when  the  compen- 
sation is  allowed  by  the  court  he  shall  be  entitled  to  an  attach- 
ment for  the  amount  against  the  party  who  is  ordered  to  pay 
the  same,  if  upon  notice  thereof  he  does  not  pay  it  within  the 
time  prescribed  by  the  court."* 

§  679.  Payment  of  master's  fees. —  A  master's  fees  on  ad- 
journment of  a  hearing  should  be  paid  by  the  party  asking 
the  adjournment,  and  it  is  the  better  practice  to  pay  such  fee 
when  the  adjournment  is  had.'  On  a  hearing  before  a  master 
each  party  should  pay  in  the  first  instance  the  costs,  charges, 
expenses,  stenographer's  fees  and  master's  fees  for  taking  its 
own  direct,  redirect,  cross  or  recross-examination  of  any  wit-. 

1  Brown  v.  Byrne,  Walk.  Ch.  403 ;  *  Where  a  master,  after  filing  his 
Bowers'  Adm'r  v.  Bowers,  29  Gratt  report,  presented  a  petition  to  the 
697.  court  in  which  the  suit  was  brought 

2  Dillard  v.  Krise,  86  Va.  410  j  S.  C.,  asking  that  plaintiffs  therein  be  or- 
10  S.  E.  Rep.  430.  The  fact  that  a  dered  to  pay  his  fees,  the  amount 
master  in  chancery  employs  one  of  whereof  had  been  fixed  by  agree- 
the  parties  to  a  suit  as  his  amanuen-  ment  of  counsel,  an  action  will  not 
sis  does  not  invalidate  the  master's  lie  for  the  fees  in  the  absence  of  evi- 
report,  where  no  improper  conduct  dence  that  the  petition  had  been  dis- 
on  the  part  of  the  amanuensis  is  posed  of.  Woodward  v.  Brace  (Pa,), 
shown  or  claimed.    Longmire  v.  Fain,  30  Atl.  Rep.  1001. 

89  Tenn.  393;  S.  C,  18  S.  W.  Rep.  70.  5  Equity  Rule  83.    See  Frese  v.  Bie- 

3  Erie  Ry.  Co.  v.  Heath,  10  Blatchf.  denteld,  14  Blatchf.  402 ;  Myers  v. 
214.  The  amount  may  be  measured  Dunbar,  12  Blatchf.  380 ;  Urner  v. 
by  the  standard  of  judicial  salaries.  Kayton,  17  Fed.  Rep.  539 ;  Mallory 
Middleton  v.  Bankers'  &  Merchants'  Mfg.  Co.  v.  Fox,  20  Fed.  Rep.  409. 
Tel.  Co.,  32  Fed.  Rep.  524.  See  Schmidt  «Brickill  v.  Mayor  &c.,  55  Fed. 
V.  Miller  (Ky.),  16    S.    W.  Rep.  85;  Rep.  565. 

Woodruff  V.  Straw,  4  Paige,  407. 


§  680.] 


KEFKKBNCE   TO   A   MASTER. 


671 


ness  or  witnesses ;  but  on  final  decree,  the  sum  so  paid  by  the 
prevailing  party  may  be  imposed  on  the  defeated  party.' 

§  680.  Reference  to  state  an  account.—  If  the  chancellor 
be  satisfied  that  the  (ft>mplainant  is  entitled  to  an  account,  the 
practice  is  to  refer  it  to  a  master  to  state  the  details  of  the 
account  and  ascertain  the  balance.'  The  chancellor  may,  if 
he  see  fit,  take  the  account  himself ; '  but  the  practice  is  con- 
demned,* and  has  been  pronounced  erroneous  by  the  appellate 
courts  where  the  accounts  are  complex  and  intricate,  or  in- 
volve large  sums  and  depend  upon  confiicting  testimony.' 


'Brickill  v.  Mayor  &a,  55  Fed. 
Rep.  565,  566.  "As  to  apportioning 
master's  fees :  —  When  a  session  is 
taken  up  entirely  with  taking  testi- 
mony, the  expenses  of  taking  which 
one  side  is  to  bear,  the  master's  fees 
for  that  session  are  to  be  paid  by 
that  side.  If,  however,  the  session 
is  taken  up  partly  with  taking  testi- 
mony which  one  side  is  to  pay  for, 
and  partly  with  taking  testimony 
which  the  other  side  is  to  pay  for, 
the  master's  fee  for  that  session  is 
properly  chargeable,  in  equal  shares, 
to  both,  irrespective  of  the  propor- 
tionate amount  of  time  consumed  by 
hot'i.  Sessions  consumed  In  whole 
or  in  part  by  argument  may  be  set- 
tled for  in  the  same  way.  Time 
consumed  in  consideration  and  de- 
cision of  the  questions  involved  and 
in  preparing  the  report  is  chargeable 
in  equal  shares  to  both  parties."  Per 
Laoombe,  C.  J.,  in  Brickill  v.  Mayor 
&c,  supra. 

2  Campbell  v.  Campbell's  Adm'r, 
8  N.  J.  Eq.  738,  743;  Bryan  v.  Mor- 
gan, 85  Ark.  113.  If  in  an  action 
for  an  account  the  court  is  satisfied 
nothing  is  due  to  the  complainant 
from  the  defendant,  no  further  pro- 
ceedings will  be  permitted,  but  the 
bill  will  be  dismissed.  Stout  v.  Sea- 
brook's  Executors,  30  N.  J.  Eq.  187. 

'Biyan  v.  Morgan,  35  Ark.  113; 


Emery  v.  Mason,  75  Cal.  333 ;  s.  a, 
16  Pac.  Rep.  894 ;  Campbell  v.  Camp- 
bell, 8  N.  J.  Eq.  738, 743 ;  May  v.  May, 
19  Fla.  373. 

*  Bryan  v.  Morgan,  35  Atk.  118. 
"  If,  when  the  parties  request  a  cir- 
cuit judge  to  dispose  of  a  case  of 
accounting  (without  a  reference),  it 
were  certain  that  they  would  accept 
and  abide  by  his  conclusions,  there 
might  be  no  objections  to  that  course. 
But  as  such  a  case  is  always  open  to 
an  appeal,  and  cases  of  accounting 
are  very  likely  to  involve  much  per- 
sonal feeling  which  leads  to  persist- 
ency in  litigation,  it  is  a  mistake 
when  the  circuit  judge  yields  to  the 
wishes  of  parties  and  undertakes  to 
settle  a  case  of  accounting  otherwise 
than  in  the  usual  way."  Per  Cooley, 
J.,  in  Barnebee  v.  Beckley,  43  Mich. 
613. 

'St  Colombe  v.  United  States,  7 
Pet  685,  where  a  decree  practically 
dismissing  a  bill  after  examination 
of  such  an  account  by  the  court  was 
reversed  with  instructions  to  refer 
the  account;  French  v.  Gibbs,  105 
IIL  523,  where  it  was  said  that  "  It  is 
a  labor  that  counsel  will  not  be  per- 
mitted by  stipulation  or  otherwise 
to  impose  on  an  appellate  court;" 
Beale  v.  Beale,  116  111.  893 ;  Moses  v. 
McCall,  75  111.  190;  Steere  v.  Hoag- 
land,  39  111.  264;  Bressler  v.  McCune, 
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§  681.  The  same  subject  continued  —  Infringement  suits. 

The  practice  in  the  United  States  circuit  court  for  the  first 
circuit  upon  references  to  a  master  to  ascertain  the  damages 
in  suits  for  the  infringement  of  a  patent  was  thus  declared  by 
Justice  Clififord :  —  "  The  usual  course  is  that  the  master  allow 
both  parties,  if  they  desire,  to  introduce  evidence  upon  the 
subject  of  damages.  He  hears  them  fully,  and  when  he  has 
taken  all  the  testimony,  heard  the  parties  and  come  to  a  con- 
clusion he  makes  a  draft  of  his  report  in  the  premises  and 
shows  it  to  the  parties  or  files  it  in  the  clerk's  office  and  gives 
time  for  the  parties  respectively,  if  they  see  fit,  to  make  their 
objections  to  the  drafted  report.-  When  those  objections  are 
made  it  becomes  his  duty  to  consider  or  to  reconsider,  as  the 
case  may  be,  the  questions  involved  in  those  objections ;  and 
if,  upon  full  consideration,  he  is  still  of  the  opinion  that  he  was 
right  in  the  conclusions  formed  and  stated  in  the  drafted  re- 
port, he  then  makes  his  final  report,  and  the  parties  have  a  right 
to  file  exceptions  to  the  final  report  founded  upon  the  previ- 
ous objections  made  to  the  draft  report,  and  then  the  whole 
matter  comes  back  to  the  circuit  court  for  adjudication  upon 
the  master's  report.  Either  party  may  set  down  the  case  for 
hearing  upon  the  exceptions  to  the  master's  report;  both 
parties  may  except ;  both  may  object  in  the  first  instance  to 
the  draft  report  and  both  parties  may  afterwards  except  to 
the  final  report.  They  are  entitled  to  be  heard  upon  the 
questions  which  have  arisen  before  the  master,  provided  they 
are  embraced  in  their  objections  and  in  their  exceptions. 
When  the  exceptions  are  filed,  if  either  of  the  parties  desire 
the  evidence  to  be  reported  they  request  the  master  to  report 
it  in  whole  or  in  part,  as  the  case  may  be.  It  is  the  usual 
course  for  the  master  to  comply  with  such  request,  but  if 

56  HI.  475 ;  Riner  v.  Touslee,  62  111.  for  other  relief,  and  the  complainant 
266;  Grooh  v.  Stenger,  65  111.  481.  on  the  hearing  abandons  all  claim 
But  in  Whittemore  v.  Fisher,  133  111.  for  an  accounting,  the  defendant,  not 
243 ;  s.  C,  24  N.  E.  Rep.  636,  it  was  having  filed  a  cross-bill,  cannot  as- 
held  that  the  objection  that  an  ac-  sign  error  because  the  court  did  not 
count  should  have  been  referred  to  refer  the  cause  to  a  master  to  take 
a  master  instead  of  being  stated  by  and  report  an  account  Schalz  v. 
the  court  cannot  be  raised  for  the  Schulz,  138  III.  665 ;  s.  a,  30  N.  E. 
first  time  on  appeal  Where  a  bill  Rep.  317 ;  affirming  s.  a,  88  N.  E. 
prays  for  an  accounting,  and  also  Rep.  808, 
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neither  party  makes  the  request  it  is  not  incumbent  upon  the 
master  to  report  the  evidence  at  all.  He  may  or  may  not,  in 
his  discretion,  as  he  sees  fit.  If  he  does  report  the  evidence 
at  the  request  of  one  or  both  parties  it  theo  becomes  the  duty 
of  the  court,  if  there  be  proper  exceptions,  to  review  the  ques- 
tions of  fact  embraced  in  the  report  as  well  as  the  questions 
of  law." ' 

§  682.  Reference  on  creditor's  bills. —  In  a  creditor's  bill 
filed  on  behalf  of  the  complainant  and  of  all  other  creditors 
that  choose  to  come  in  and  share  the  expenses,  for  the  pur- 
pose of  securing  due  administration  and  application  of  a  trust 
fund,  it  is  the  usual  and  correct  course  to  open  a  reference  in 
the  master's  oiBce  and  to  give  other  creditors,  having  valid 
claims  against  the  fund,  an  opportunity  to  come  in  and  have 
the  benefit  of  the  decree.'  A  creditor,  upon  a  proper  case 
being  shown  by  petition,  may  be  permitted  to  come  in  and 
prove  his  debt  under  a  decree  at  any  time  while  the  fund  or 
any  part  thereof  is  under  the  control  of  the  court,  notwith- 
standing the  time  limited  by  the  master  for  the  creditors  to 
come  in  and  prove  their  debts  has  expired.' 

§  683.  Withdrawal  of  reference. —  After  a  cause  has  been 
referred  to  a  master  it  cannot  be  withdrawn  from  that  mas- 
ter without  an  order  of  the  court ;  and  such  an  order  will  not 
be  made  unless  on  very  special  occasions,  such  as  the  incapac- 
ity of  the  master  from  illness  to  attend  to  the  business,  which, 

'  Per   Justice    Clifford,  in    Union  parte  order  permitting  him  to  go 

Sugar  Refinery  v.  Mathiesson,  3  Cliff,  before  the  master  and  prove  his  debt, 

146,  148.  but  he  must  give  notice  of  his  appli- 

2  Johnson  v.  Waters,  111  U.  S.  640;  cation  to  the  solicitors  of  the  credit- 
Hackensack  Water  Ca  v.  DeKay,  36  ors  who  have  already  proved  their 
N.  J.  Eq.  548 ;  Hazen  v.  Durling,  3  claims  and  to  the  original  parties  in 
N.  J.  Eq.  134.  But  it  is  merely  a  mat-  the  suit  Wilder  v.  Keeler,  3  Paige, 
ter  of  form  whether  the  new  parties  164  Where  creditors  apply  for  pay- 
shall  come  in  as  co-complainants  or  ment  of  their  debts  out  of  a  fund 
before  the  master  under  the  decree  and  children  are  interested  in  it,  a 
Stewart  v.  Dunham,  115  U.  S.  61.  guardian  ad  litem  may  be  appointed 
See  §§  576,  577,  supra,  for  them  to  appear  before  the  master 

'  Brooks  0.  Gibbons,  4  Paige,  374.  to  scrutinize  the   creditor's    claims 

After  the  filing  of  the  master's  re-  and  protect  their  rights,  in  re  Howe, 

port,  a  creditor  who  has  neglected  to  2  Edw.  Ch.  484. 
come  in  in  time  cannot  have  an  ex 
48 
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to  justify  such  removal,  must  be  shown  to  be  of  a  very  urgent 
nature.'  A  master  cannot  be  summarily  dismissed  by  the 
court  and  a  new  master  appointed  on  an  ex  parte  hearing  of 
a  petition  by  one  party  in  interest.' 

§  684.  Order  of  reference. —  An  order  of  reference  for  ac- 
count before  a  master  cannot  be  more  extensive  than  the  alle- 
gations and  proofs  of  the  parties.'  The  general  language  of 
an  order  must  be  construed  in  connection  with  the  pleadings, 
and  therefore  a  requirement  that  the  master  report  debts  due 
from  certain  persons  for  land  in  controversy,  "  or  from  any 
other  person,"  will  embrace  only  such  persons  as  are  parties 
to  the  suit.* 


»2  Daniell's  Ch.  Pr.  (5th  ed.)  1168; 
Anon.,  9  Ves.  341;  Gibbon's  Appeal, 
104  Pa.  St  587. 

2  Gibbon's  Appeal,  104  Pa.  St  587, 
where  it  was  said  that  "  such  special 
applications  concerning  the  proceed- 
ings in  the  cause  not  regulated  either 
by  general  order  or  by  any  clearly 
defined  rule  of  practice  must  always 
be  made  upon  notice,"  citing  Dan- 
iell's Ch.  Pr.  1790.  See,  also,  Bishop 
V.  Williams,  Walk.  Ch.  433 ;  Forrest 
V.  Forrest,  8  Bosw.  650;  Clark  v. 
Clark,  7  Rob.  157 ;  Billings  v.  Van- 
derbrek,  15  How.  Pr.  395 ;  White  v. 
Smith,  1  Lans.  469. 

'Perdue  v.  Brooks  (Ala.),  11  So. 
Rep.  383;  Consequa  v.  Fanning,  3 
Johns.  Ch.  587,  holding  that  where 
the  charges  in  a  bill  for  account  are 
specific,  setting  forth  the  items  of  the 
accounts  with  their  dates,  on  an  or- 
dej-  of  reference  for  an  account,  the 
inquiry  is  not  open  beyond  the  spe- 
cial matters  charged,  although  the 
bill  may  contain  a  general  charge  at 
the  conclusion  and  a  prayer  "  for  a 
full  account  concerning  the  prem- 
ises.'' TJpon  motion  for  reference 
to  a  master  it  is  too  late  for  the  de- 
fendant to  insist  that  the  charges  in 
the  bill  are  not  sufficiently  specifia 
Chicago  &c.  St  Ry.  Co.  v.  Pullman 


Palace  Car  Co.,  50  Fed.  Rep.  34 
"  Every  decree  for  an  account  of  the 
personal  estate  of  a  testator  or  intes- 
tate shall  contain  a  direction  to  the 
master  to  whom  it  is  referred  to  take 
the  same  to  inquirb  and  state  to  the 
court  what  parts,  if  any,  of  such  per- 
sonal estate  are  outstanding  and  dis- 
posed of,  unless  the  court  shall  other- 
wise direct"  United  States  Equity 
Rule  73. 

^Murrell  v.  Watson,  1  Tenn.  Ch. 
343.  A  reference  to  a  master  was 
made  by  consent  of  complainant  and 
the  answering  defendants,  and  the 
order  of  reference  directed  that  no- 
tice of  the  reference  be  given  to  all 
the  defendants  in  the  suit.  It  was 
held  that  the  order  did  not  give  leave 
to  a  defendant  against  whom  there 
was  a  decree  pro  confesso  to  come  in 
before  the  master  and  set  up,  under 
the  reference,  a  claim  whicli  ought 
to  have  been  set  up  by  answer. 
Kuhl  V.  Martin,  38  N.  J.  Eq.  870. 
In  Perrin  v.  Lepper,  73  Mich.  454 ; 
s.  c,  40  N.  W.  Rep.  859,  upon  a  refer- 
ence to  take  testimony  to  determine 
"  the  principles  "  for  an  accounting, 
the  parties  having  adopted  a  lib- 
eral construction  of  the  order,  and 
brought  before  the  court  all  the  in- 
formation obtainable  relating  to  the 
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§  685.  Master's  authority  —  Scope  of  reference. —  The 

master's  authority  as  to  the  subjects  and  extent  of  his  exam- 
ination and  report  is  limited  and  controlled  by  the  order  of 
reference  '  and  the  issues  made  by  the  pleadings.'  Where  no 
special  directions  are  given  in  the  decree  for  an  account,  it  is 
the  plain  duty  of  the  master  to  follow  the  ordinary  rules  and 
not  to  consider  equities  existing  back  of  the  decree.  Those 
are  for  the  determination  of  the  chancellor.'     The  master 


accounts,  it  was  held  that  a  final  de- 
cree would  be  rendered  if  the  ends 
of  justice  were  satisfied.  If  the  order 
is  ambiguous,  it  may  be  that  the 
master  has  authority  to  report  the 
case  back  for  more  specific  instruc- 
tions. Certainly  the  court,  when  the 
report  comes  in,  may,  in  its  discre- 
tion, correct  the  order  and  recommit 
the  cause.  Union  Sugar  Refinery  v. 
Mathiesson,  3  Cliff.  146,  153. 

1  Stonington  Savings  Bank  v.  Davis, 
15  N.  J.  Eq.  31 ;  Morris  v.  Taylor,  23 
N.  J.  Eq.  131 ;  Lonsdale  Ca  v.  Moies, 
2  Cliff.  538;  Gordon  v.  Hobart,  2 
Story,  243 ;  Farmers'  L.  &  T.  Co.  v. 
Central  Railroad,  2  Fed.  Rep.  656. 
He  cannot  pass  upon  jurisdictional 
questions.  Smith  v.  Rock,  59  Vt  382. 
It  is  the  duty  of  a  master  appointed 
to  "  hear  the  parties  and  their  evi- 
dence, find  the  facts  and  report  the 
same  to  the  court,"  to  report  his  con- 
clusions of  fact  Parker  v.  Nicker- 
son,  187  Mass.  487;  Jones  v.  Keen, 
115  Mass.  171. 

2  Potter  V.  Howe,  141  Mass.  3o7; 
Waterman  v.  Curtis,  26  Conn.  241, 
247 ;  Providence  Rubber  Co.  v.  Good- 
year, 9  Wall  788;  Brainerd  v.  Ar- 
nold, 27  Conn.  617.  See,  also,  Morris 
V.  Mowatt,  4  Paigj,  142;  Kuhl  v. 
Martin,  28  N.  J.  Eq.  370 ;  Mackenzie 
V.  Flannery  (Ga.),  16  S.  E.  Rep.  710. 
The  question  whether  a  mortgagee 
should,  in  a  suit  for  foreclosure  of 
the  mortgage,  account  for  rents  and 
profits  of  the  mortgaged  premises 
must  be  raised  in  the  pleadings.     If 


not  so  raised,  the  master,  under  an 
order  of  reference  to  take  and  state 
an  account  of  the  amount  due  upon 
the  mortgage,  ought  not  to  entertain 
it.  WycofiE  V.  Combs,  28  N.  J.  Eq.  40. 
On  a  bill  to  redeem  land  from  a 
mortgage  an  interlocutory  decree 
was  entered  that  the  plainti£f  be  al- 
lowed to  redeem;  that  the  defend- 
ant be  allowed  for  the  improvements 
made  on  the  premises ;  and  that  the 
case  be  sent  to  a  master  to  report  the 
amount  due  on  the  mortgage  and 
the  value  of  improvements  placed  on 
the  land  after  deducting  rents  and 
profits.  It  was  held  that  the  plaintiff 
was  not  precluded  at  the  hearing  be- 
fore the  master  from  showing  that 
no  improvements  had  been  made  on 
the  land.  Merriam  v.  Goss,  139  Mass. 
77.  See  McCormack  v.  James,  36 
Fed.  Rep.  14;  Appeal  of  ToUes  (Pa.), 
14  Atl.  Rep.  394 

8  Izard  V.  Bodine,  9  N.  J.  Eq.  309. 
The  answer  to  a  bill  for  an  account 
set  up  an  account  stated  and  denied 
all  the  allegations  not  specifically 
admitted.  The  petitioners  replied, 
re-aflSrming  the  averments  of  the 
bill  and  denying  those  of  the  answer, 
and  especially  denying  that  there 
had  been  an  account  stated.  It  was 
held  that  a  committee  to  whom  the 
case  was  referred  was  not  bound  to 
limit  his  inquiry  to  the  question 
whether  there  was  an  account  stated, 
but  might  properly  proceed  to  in- 
quire into  and  state  the  account 
Chatham    v.    Niles,    36    Conn.    403. 
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cannot  properly  change  the  order  of  priority  of  incumbrances 
as  given  in  a  bill  of  foreclosure  and  established  by  a  decree 
pro  confesao} 


>.  Bringing  on  a  reference. — The  United  States  Equity 
Rules  provide  that  the  party  at  whose  instance  and  for  whose 
benefit  the  reference  is  made  shall  cause  the  matter  to  be  pre- 
sented to  the  master  for  a  hearing  on  or  before  the  next  rule 
day  succeeding  the  time  when  the  reference  was  made ;  if  he 
shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forth- 
with to  cause  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  reference.*  "  Upon  every 
such  reference  it  shall  be  the  duty  of  the  master,  as  soon  as 
he  reasonably  can  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the  same,  and  to 
give  due  notice  thereof  to  each  of  the  parties  or  their  solicit- 
ors." '  The  general  rule  that  all  persons  having  an  interest 
are  entitled  to  notice  extends  to  cases  in  which  a  defendant, 
after  appearance,  has  allowed  the  bill  to  be  taken  against  him 
pro  confesso,  and  a  decree  to  be  made  for  want  of  an  answer.* 

§  687.  Parties  entitled  to  attend  a  reference. —  The  gen- 
eral rule  is  that  all  persons  beneficially  interested,  whether 

When  the   Supreme  Court  has  de-  see  Wright   v.    Herlong,    16    S.    C. 

cided  that  the  plaintiff  is  entitled  to  620;  Hubbard  v.  Camperdown  Mills 

a  full  accounting    in  respect  to  a  (S.    C),    1    S.    E    Eep.    5.     Parties 

given  series   of   transactions   upon  are  entitled  to  notice  of   the  hear- 

definite  principles    of  liability,  the  ing    before    the    master,    although 

master's  report  is  not  subject  to  ex-  only  records    are  to  be    examined, 

ception  because  it  awards  a  sum  ex-  Wardlaw   v.  Erskine,   31  S.  C.  359. 

ceeding  the  amount  named  in  the  The  notice  must  be  reasonable.    Ber- 

bill,  and  it  is  immaterial  whether  nie  v.  Vandever,  16  Ark.  616.    Under 

the  bill  has  been  amended.    Nashua  the  old  English  practice  a  party  was 

&c.   Corp.  V.   Boston  &a  Corp.,  49  entitled  to  at  least  one  clear  day  be- 

Fed.  Rep.  774.  tween  the  service  of  notice  and  the 

1  Mulford  V.  Williams,  8  N.  J.  Eq.  hearing.     1  Newland's  Ch.  Pr.  324. 
636.  Three  days'  notice  was  held  to  be  too 

2  Equity  Rule  74.  short  in  Moore  v.  Bruce,  85  Va.  189 ; 
'  Equily  Rule  75.    Notice  may  be    s.  G,  7  S.  E.  Eep.  195,  but  no  prejudice 

served  by   mail     Kerosene   Lamp  having  resulted  the  decree  was  not 

Heater  Co.  v.  Fisher,  1  Fed.  Rep.  91.  disturbed.    No  notice  of  reference  is 

<  King  V.  Bryant,  3  M.  &  C.  191 ;  necessary  where  there  is  no  contest 

2  Daniell's  Ch.  Pr.  (5th  ed.)  1175.    As  of  the  question  referred.    Mosby  v. 

to    the   right    to    notice    generally.  Hunt,  9  Heisk.  675,  677.    See,  also, 
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actual  parties  to  the  suit  or  such  as  have  become  quasi-puvties 
by  having  come  in  and  established  a  claim,  are  entitled  to 
attend  on  a  reference  before  a  master  whenever  the  object  is 
such  as  may  affect  their  interests,  or  increase  or  diminish  their 
proportion  in  the  fund.'  Trustees  are  not  allowed  (except  in 
proceedings  carried  on  by  themselves)  to  attend  before  the 
master  in  cases  where  all  the  cestuis  que  trust  are  before  the 
court ;  but  if  there  are  any  parties  who  are  or  may  become 
interested,  and  whose  interests  are  only  represented  by  the 
trustees,  and  are  not  too  remote,  the  trustees  will  be  entitled 
to  attend  the  proceedings  affecting  those  interests.'  An  exec- 
utor or  administrator,  as  the  legal  representative  of  his  testate 
or  intestate,  is  entitled,  as  representing  the  creditors,  to  attend 
on  all  proceedings  relating  to  the  claims  of  creditors  seek- 
ing payment  out  of  the  personal  estate;  but,  after  there  has 
been  a  report  of  the  debts,  if  all  the  parties  interested  in  the 
personal  estate  are  before  the  court,  he  is  only  entitled  to  at- 
tend on  those  proceedings  in  which  he  is  personally  interested 
as  an  accounting  party.' 

§  688.  A  state  of  facts. —  By  the  former  English  practice 
upon  the  prosecution  of  a  rsference  it  was  necessary  for  the 
party  to  carry  in  a  state  of  facts  detailing  the  circumstances 
which  he  proposed  to  prove.*  "  A  state  of  facts,  as  its  name 
imports,  is  a  statement  in  writing,  made  by  a  party  who  wishes 
to  prosecute  or  resist  any  inquiry  before  a  master,  of  the  facts 
and  circumstances  upon  which  he  relies,  either  in  support  of 
his  own  cause  or  in  contradiction  or  defeasance  of  that  of  his 
adversary.  It  is  in  effect  the  '  pleading'  of  the  party  before 
the  master,  and  is  governed  by  nearly  the  same  rules  and  prin- 
ciples as  pleadings  in  the  court,  although,  not  being  signed  nor 
in  general  prepared  by  counsel,  they  are  not  always  so  strictly 
observed."  *    It  must  not  contain  scandalous  or  impertinent 

Nobles  V.  Hogg  (S.  C),  15  S.  K  Rep.  copies  of  all  proceediogs  in  writing 

359.  brought   into    the    master's    office 

1  Adams'  Equity  (7th  Am.  ed.),  383 ;  which  in  any  way  affect  their  inter- 
2  Daniell's  Ch.  Pr.  (5th  ed.)  1172.  est,   and  will   be    allowed  the  costs 

2  2  Daniell's  Ch.  Pr.  (5th  ed.)  1173.      of  such  copies  in  taxation.    2  Dan- 
'  2  Smith's  Ch.  Pr.  (3d  ed.)  112 ;  2    ieU's  Ch.  Pr.  (5th  ed.)  1175. 

Daniell's  Ch.  Pr.  (5th  ed.)  1173.  Par-  *  2  Daniell's  Ch.  Pr.  (2d  ed.)  119«. 
ties  who  are  entitled  to  attend  upon  '2  Daniell's  Ch.  Pr.  (5th  ed.)  1199. 
the  reference  are    entitled  to  take 
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matter.'  "  "When  the  party  carrying  in  the  state  of  facts  makes 
any  claim  upon  the  fund  in  court,  it  is  usual  to  conclude  the 
statement  with  the  particulars  of  the  claim  in  the  manner  of 
a  prayer  for  relief  to  the  bill  as  follows :  — '  And  the  said  A.  B. 
therefore  claims,'  etc.  In  such  case  the  proceeding  is  called 
'  a  state  of  facts  and  claims.'  "When  the  object  of  the  party  is 
to  charge  another  with  the  receipt  of  money,  etc.,  the  state 
of  facts  concludes  with  a  charge  in  the  following  form :  — '  And 
the  said  A.  B.  therefore  charges,'  etc.  In  such  case  the  pro- 
ceeding is  called  '  a  state  of  facts  and  charge.'  It  may  be  re- 
marked that  a  charge  is  not  always  preceded  by  a  state  of 
facts,  but  if  the  matter  appears  from  any  admission  in  any 
account  or  examination  or  proceeding  in  the  master's  office, 
and  requires  no  proof  in  support  of  it,  it  is  usual  to  make  '  a 
charge '  only.  When  a  state  of  facts  is  prepared  it  is  carried 
into  the  master's  office,  and  a  warrant  '  on  leaving '  must  be 
served  upon  the  other  parties,  who  may  then  apply  for  and 
obtain  copies  from  the  master's  clerk,  and  if  they  have  a 
counter  state  of  facts  to  leave  they  must  proceed  in  the  same 
manner.  It  is  usual  to  add  to  a  state  of  facts  a  sort  of  peti- 
tion that  the  party  may  be  at  liberty  to  add  to,  alter  or  vary 
the  state  of  facts,  as  he  may  be  advised ;  and  it  is  presumed 
that  such  form  was  originally  considered  necessary  to  enable 
the  party  to  amend  his  state  of  facts  after  it  has  been  deliv- 
ered in.  It  is,  however,  now  an  unnecessary  form,  as  a  state 
of  facts  may  be  amended  at  any  time,  or  a  further  state  of 
facts  carried  in,  upon  leaving  which,  a  warrant  'on  leaving' 
should  be  taken  out  and  served  as  when  an  original  state  of 
facts  is  left." « 

§  689.  Evidence  before  a  master.—  In  a  reference  to  a 
master  for  any  purpose  the  order  need  not  particularly  em- 
power him  to  take  testimony,  if  the  subject-matter  is  only  to 
be  ascertained  by  evidence.'  The  general  rules  of  evidence 
which  govern  the  courts  of  common  law,  as  well  as  the  court 
of  chancery,  regulate  also  the  proceedings  in  the  master's 
office.*  A  direction  to  inquire  into  a  fact  is  in  the  nature  of 
a  new  issue  joined,  and  what  would  be  evidence  in  any  other 

12  Danieirs  Ch.  Pr.  (5th  ed)  1199,        'Story  r. Livingston,  18  Pet  359. 
1200,  1301.  4  2  Barbour's  Ch.  Pr.  (3d  ed.)  493. 

2  2  Daniell'sCh.  Pr.  (.5th  ed.)  1300. 
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case  will  be  evidence  before  the  master.'  Every  sort  of  evi- 
dence which  can  be  used  at  the  hearing  may  be  used  before 
the  master ;  ^  and  the  master  may  always  take  additional  evi- 
dence as  to  matters  of  detail  and  facts  affecting  the  applica- 
tion of  the  principles  of  the  decree.'  The  United  States  equity 
rules  provide  that  "  all  affidavits,  depositions  and  documents 
which  have  been  previously  made,  read  or  used  in  the  court 
upon  any  proceedings  in  any  cause  or  matter  may  be  used  be- 
fore the  master."  *  The  same  rules  authorize  the  master  to  re- 
quire the  production  of  books  and  documents,'  to  examine  on 
oath,  viva  voce,  all  witnesses  produced  before  him,  and  order 
the  examination  of  other  witnesses  to  be  taken  under  a  commis- 
sion, "also  to  direct  the  mode  in  which  matters  requiring  evi- 
dence shall  be  proved  before  him;  and  generally  to  do  all 
other  acts  and  direct  all  other  inquiries  and  proceedings  in  the 
matters  before  him  which  he  may  deem  necessary  and  proper 
to  the  justice  and  merits  thereof  and  the  rights  of  the  par- 
ties ; "  *  and  the  rules  further  provide  for  bringing  witnesses 


1  Smith  u.  Althus,  11  Ves.  564 

2  Gresley's  Eq.  Ev.,  p.  503.  The  de- 
fendant's answer  on  oath  is  evidence 
so  far  as  it  is  responsive  to  the  com- 
plainant's bill  De  Mott  v.  Benson, 
4  Edw.  Ch.  297. 

» Franklin  n  Meyer,  36  Ark.  96, 109 ; 
Atwood  V.  Shenandoah  VaL  R  Co., 
85  Va.  966 ;  s.  G,  9  &  E.  Rep.  74a 

<  Equity  Rule  80.  In  Bell  v.  United 
States,  33  Fed.  Rep.  549,  it  was  held 
that  testimony  taken  by  the  examiner 
for  the  hearing  in  chief,  under  a  de- 
cree against  an  infringer  for  an  ac- 
counting, which  was  not  brought 
before  the  master  in  making  up  the 
case  on  the  accounting  so  that  it 
could  be  answered  or  explained  on 
the  other  side,  but  was  merely  re- 
ferred to  in  argument,  and  requests 
for  findings  upon  the  case  made,  was 
not  within  the  foregoing  rule,  and  an 
exception  to  the  master's  report  for 
failing  to  find  upon  the  point  made 
by  his  testimony  was  overruled. 

5  Equity  Rule  77.    A  master  has  no 


power  to  compel  a  party  to  produce 
a  deed.  Cartee  r.  Spence,  24  S.  C. 
550. 

*  Equity  Rule  77.  He  may  examine 
witnesses  on  interrogatories  or  viva 
voce,  or  both.  Foote  v.  SUsby,  3 
Blatchf.  507 ;  Story  v.  Livingston,  13 
Pet  359.  See,  also,  Jackson  v.  Jack- 
son, 3  N.  J.  Eq.  96.  Equity  Rule  81 
provides  that  the  master  "  shall  be  at 
liberty  to  examine  any  creditor  or 
other  person  coming  in  to  claim  be- 
fore him,  either  upon  written  inter- 
rogatories or  viva  voce,  or  on  both 
modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require.  The  evi- 
dence upon  such  examinations  shall 
be  taken  down  by  the  master,  or  by 
some  other  person  by  his  order  and 
in  his  presence,  if  either  party  re- 
quires it,  in  order  that  the  same  may 
be  used  by  the  court,  if  necessary." 
The  universal  practice  has  been  to 
permit  the  master  to  go  outside  of 
the  territorial  jurisdiction  of  the 
court,  and  he  may  take  testimony  in 
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before  the  master,  for  their  compensation  and  for  attachments 
for  a  contempt  when  witnesses  refuse  to  appear  on  a  subpoena.' 

§  690.  Examination  of  witnesses. —  Upon  examination  of 
a  witness  in  a  master's  office  the  witness  has  a  right  in  the 
master's  presence,  but  not  privately,  to  consult  counsel,  and 
may  select  the  same  as  are  employed  by  either  party  in  the 
cause.  He  may  demur  to  a  question,  taking  upon  himself 
the  consequences.  He  need  not  answer  any  question  which 
may  tend  to  expose  him  to  punishment,  penalty  or  forfeiture ; 
but  though  his  answers  might  establish  or  tend  to  establish 
his  indebtedness  or  liability  in  a  civil  suit,  this  cannot  excuse 
him  from  answering.  In  an  examination  in  a  master's  office 
witness  and  counsel  are  to  be  governed  by  the  same  rules 
which  would  control  them  in  a  court  of  law.  Counsel  are 
not  to  hold  a  whispering  conversation  with  a  witness,  nor  re- 
tire with  him  for  private  consultation ;  nor  after  consultation 
dictate  his  answers.  His  advice  must  be  given  under  the 
eye  and  in  the  hearing  of  the  master.  The  witness  is  to  give 
his  answers  in  his  own  language.* 

§691.  Proceedings  before  a  master. —  A  United  States 
equity  rule  authorizes  the  master  to  regulate  all  the  proceedings 
in  every  hearing  before  him  upon  a  reference.'    It  is  not  the 

foreign  countries.    Bate  Refrigerat-  wliich  the  court  was  to  be  mcved 

ing  Co.  V.  Gillette,  28  Fed.  Rep.  673.  for  instructions.    See,  also,  Gihon  v. 

1  Equity  Rule  78.  Where  a  person  Albert,  7  Paige,  378.  The  master 
examined  in  a  master's  oflSce  refuses  has  no  power  to  order  a  person  who 
to  answer  a  question,  the  master  appeared  as  a  witness,  but  has  not 
should  pass  upon  and  require  such  taken  the  stand,  to  remove  her  veil 
question  to  be  answered  before  an  at-  so  that  she  may  be  identified  by  a 
tachment  can  be  moved  for.  Fobes  witness  who  is  under  examination. 
V.  Meeker,  3  Edw.  Ch.  453.  For  the  Rice  v.  Rice,  47  N.  J.  Eq.  559 ;  s.  a, 
practice  upon  proceedings  for  con-  21  Atl.  Rep.  280,  where  the  power  of 
tempt  see  Hammersley  v.  Parker,  1  masters  in  respect  of  taking  testi- 
Barb.  CK  35.  mony  under  the  present  rules  in  New 

2  Stewart  v.  Turner,  3  Edw.  Ch.  458.  Jersey  is  examined. 

Where  the  course  of  conduct  pur-  » Equity  Rule  77.  A  committee 
sued  by  a  witness  and  his  counsel  have  power  to  adopt  reasonable  rules 
was  considered  improper,  and  an  ad-  in  respect  to  the  trial  of  the  case 
journment  was  had  that  the  court  pending  before  them,  for  the  pur- 
might  be  moved  for  instructions,  pose  of  facilitating  the  trial,  and  to 
the  master  gave  a  certificate  upon  prevent    any  undue    advantage  by 
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general  practice  for  the  court  to  interfere  with  the  master's  acts 
and  proceedings  in  limine,  but  to  wait  until  the  coming  in  of 
his  report  before  hearing  exception^  by  either  party  to  any 
irregularity  or  excess  of  authority  on  his  part.^  A  master 
appointed  to  state  the  account  in  an  infringement  suit  in  the 
United  States  circuit  court  for  Kew  Jersey  adjourned  his 
hearing  to  England  on  the  defendant's  application  and  against 
the  plaintiff's  objection.  It  was  held  to  be  a  proper  proceed- 
ing in  the  absence  of  proof  of  unreasonableness.*  Under  the 
former  English  practice  the  master  could  not  proceed  with  a 
reference  de  die  in  diem  without  a  special  order  from  the 
court  giving  him  liberty  to  do  so.'  In  the  federal  courts,  if 
either  party  shall  fail  to  appear  at  the  time  and  place  ap- 
pointed by  the  master,  the  latter  may  proceed  ex  parte,  or,  in 
his  discretion,  adjourn  the  proceedings  to  a  future  day,  giv- 
ing notice  to  the  opposite  party  or  his  solicitor  of  such  ad- 
journment ;  *  and  it  is  the  duty  of  the  master  to  proceed  with 
aU  reasonable  diligence  in  every  reference,  and  with  the  least 
practicable  delay,  and  either  party  is  at  liberty  to  apply  to 
the  court  or  a  judge  thereof  for  an  order  to  the  master  to 
speed  the  proceedings,  and  to  make  his  report,  and  to  certify 
to  the  court  or  judge  the  reasons  for  any  delay.' 

§  692.  The  same  subject  continued. —  It  is  within  the  dis- 
cretion of  a  master  to  limit  the  cross-examination  of  a  witness 
to  the  exercise  of  which  no  exception  lies,  where  it  appears 
that  a  question  was  not  so  far  material  that  its  exclusion  wcis 
prejudicial.'  It  is  not  the  approved  practice  to  suspend  the 
examination  of  witnesses  before  the  master  in  order  to  have 
the  court  settle  whether  or  not  testimony  offered  is  compe- 

one  party  over  the  other.    Ashmead  consent  of  the  parties   or  the  per- 

V.  Ck>lby,  26  Conn.  289,  311.  mission  of  a  judge 

1  Bate  Eefrigerator  Ca  v.  Gillette,  'Purcell  v.  ITNamara,  11  Ves.  362. 

28  Fed.  Eepi  67a     See  Lull  v.  Clark,  « Equity  Rule  75. 

20Fed.Eep.  454;  Wooster  v.  Gam-  'Equity  Rule  75. 

binmer,  20  Fed.  Rep.  167.  •  Nichols  v.  Ela  (1878),  124  Mass. 

-  Bate  Refrigerating  Ca  v.  Gillette,  383.    See,  also,  Jackson  v.  Jackson,  3 

28  Fed.  Repu  673.    Rule  115  of  the  N.  J.  Eq.  96,  applying  the  same  rule 

United  States  circuit  court  for  the  where    the    cross-examination    was 

southern  district  of  New  York  pro-  allowed  to  extend  to  improper  mat- 

hibits    an    adjournment    for    more  teis. 
than  ten   days  without  the  ^.-ritten 
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tent,  material  or  relevant.     Such  questions  should  ordinarily 
be  reserved  until  the  hearing  on  the  report.' 

§693.  Accounting  before  the  master. —  A  United  States 
equity  rule  requires  all  parties  accounting  before  a  master  to 
bring  in  their  respective  accounts  in  the  form  of  debtor  and 
creditor,^  and  provides  that  any  of  the  parties  who  shall  not 
be  satisfied  with  the  accounts  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viva  voce,  or  upon  interroga- 
tories in  the  master's  office,  or  by  deposition,  as  the  master 
shall  direct.'  "Where  a  party  is  required  to  bring  in  his  account 
before  the  master  in  the  form  of  debtor  and  creditor,  he  must 
bring  in  his  whole  account  and  for  the  whole  time  for  which 
he  is  accountable,  as  established  by  the  decretal  order  of  the 
court.  The  account  must  also  be  accompanied  by  the  usual 
affidavit  of  the  party  that  the  account,  including  both  debits 
and  credits,  is  correct,  and  that  he  does  not  know  of  any  error 
or  omission  in  the  account  to  the  prejudice  of  any  of  the  other 
parties.* 

§  694.  Master's  report. —  Master's  reports  are  either  gen- 
eral or  separate.  General  reports  embrace  the  whole  matter 
referred  to  the  master  by  a  particular  decree  or  order.*    If 

1  Eusling  V.  Bray,  37  N.  J.  Eq.  174 ;  Episcopal  Church  v.  Jaques,  3  Johns. 

Collins  V.  Jackson,  43  Mich.  558,  561 ;  Ch.  77.     In  all  matters  of  account 

Welling  V.  La  Ban,  32  Fed.  Rep.  293 ;  the  party  who  produces  vouchers  in 

S.  c,  23  Blatchf.  305.    But  see  Cellu-  support    of    his    account    produces 

loid  Mfg.  Co.  V.  Cellonite  Mfg.  Co.,  them  at  his  peril,  and  the  master  is 

40  Fed.  Rep.  476,  478.     A  party  in-  bound  to  admit  them  in  evidence 

sisting  upon  the  production  of  illegal  unless  the  other  side  can  lay  a  rea- 

evidence  does  so  at  the  peril  of  pay-  sonable   ground  to   show   that  the 

ing  the  costs  upon  sustaining  excep-  voucher    in    question    can    be   im- 

tions  thereto.     Rusling  v.  Bray,  37  peached,  of  which  the  master  is  to 

N.  J.  Eq.  174  judge  and  then  to  require  evidence 

■''  Equity  Rule  79.    For  proceedings  in  regard  to  it,  if  he  thinks  proper, 

to  enforce  the  production  of  proper  Vouchers  are  prima  facie  evidence 

accounts,  see  Kerosene  Lamp  Heater  of  disbursements,  and  are  competent 

Co.  V.  Fisher,  1  Fed.  Rep.  91.  as  evidence  without  proof .  Of  course, 

'  Equity  Rule  79.  if  the  master  doubts  the  payment, 

*  Story  V.  Brown,  4  Paige,  113.     A  he  may    require   proof   besides   the 

party  in  an  account  before  a  master  voucher.    Halsted  v.  Tyng,  39  N.  J. 

is  not  to  be  allowed  anything  under  Eq.  86. 

the  head  of  general  expenses  without        *3  Daniell's  Ch.  Pr.  (5th  ed.)  1394. 
specifying     particulars.      Methodist 


^  694.J 
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any  of  the  inquiries  directed  by  the  decree  are  such  as  cannot 
conveniently  be  delayed  until  the  general  report,  the  master 
may  make  a  separate  report,  which  is  prepared,  disputed  and 
confirmed  in  the  same  manner  as  a  general  one;  the  only  dif- 
ference being  that  when  it  is  intended  to  act  on  such  a  report 
the  cause  is  not  set  down  for  further  directions,  but  a  petition 
is  presented  praying  such  directions  as  are  consequent  on  the 
separate  report.^  It  is  the  duty  of  the  master  to  make  his  re- 
port conform  to  the  directions  of  the  decree.^  The  province 
of  the  master  is  to  report  facts  and  not  the  mere  evidence  of 
facts,'  nor  arguments  for  the  information  of  the  court.*  The 
plaintiff  cannot  claim  a  decree  upon  a  report  in  which  the  fact 
which  lies  at  the  foundation  of  his  claim  is  neither  directly 
found  nor  appears  with  reasonable  certainty  by  necessary  in- 
ference.*   If  the  conclusion  which  the  master  is  required  to 


1  Adams'  Equity  (7th  Am.  ed.),  385. 

2  Hays  V.  Hays,  3  Tenn.  Ch.  88; 
Maury  n.  Lewis,  10  Yerg.  115. 

*  Goodman  v.  Jones,  26  Conn.  267 ; 
West  V.  Howard,  20  Conn.  581.  But 
he  should  generally  present  the  facts 
upon  which  the  court  are  to  decide 
whether  fraud  is  constructively  to  be 
inferred  rather  than  to  find  whether 
such  fraud  exists.  Brainerd  v.  Ar- 
nold, 37  Conn.  617,  637.  See,  also, 
Callender  v.  Colegrove,  17  Conn.  1. 
The  finding  by  a  committee  that  a 
tender  of  a  conveyance  of  land  has 
been  made  is  a  finding  of  fact,  al- 
though involving  the  question  as  to 
what  in  law  constitutes  a  tender. 
Ashmead  v.  Colby,  36  Conn.  290.  It 
is  not  necessarily  a  ground  of  excep- 
tion to  a  report  that  certain  articles 
were  "necessaries  "  for  a  family  that 
the  master  does  not  state  all  the  facts 
upon  which  his  finding  is  based. 
WinshipuWaterman,  56  Vt.181.  On 
an  issue  as  to  whether  a  certain 
transaction  was  an  absolute  sale  or  a 
pledge,  a  finding  by  the  master  that, 
"  upon  all  the  testimony  in  the  case, 
I  am  of  the  opinion  that  the  transac- 
tion was  a  pledge,"  is  not  a  conclusion 


of  law,  but  a  fact  found  from  the 
evidence.  Morrell  v.  Kelly  (Mass.),  31 
N.  E.  Rep.  755. 

<  Jackson  v.  Jackson,  3  N.  J.  Eq.  96. 

'Johnson  v.  Sanford,  13  Conn.  461, 
467.  "  The  ordinary  mode  of  fram- 
ing a  report  is  to  refer  separately  to 
each  of  the  directions  in  the  decree, 
and  then,  with  respect  to  each  direc- 
tion, first  to  mention  on  what  evi- 
dence the  master  has  proceeded,  and 
then  to  state  the  conclusion  at  which 
he  has  arrived.  In  stating  his  con- 
clusion he  should  so  far  detail  the 
facts  which  warrant  it  as  may  enable 
the  court  to  judge  of  its  correctness ; 
and  it  is  frequently  advantageous, 
though  not  necessary,  that  he  should 
also  state  the  reasons  which  have  in- 
duced his  decision.  But  he  must  not 
omit  the  conclusion  itself,  or  state 
evidence,  or  circumstances  which  are 
presumptive  evidence,  without  find- 
ing whether  they  amount  to  a  satis- 
factory proof."  Adams'  Equ'ty  C7th 
Am.  ed.),  384.  "  While  the  report  of 
the  master  should  not,  on  the  one 
hand,  contain  copies  of  the  deposi- 
tions at  length,  it  should  not,  upon 
the  other,  be  a  mere  skeleton  present- 
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draw  is  a  question  of  law  and  not  a  mere  legal  presumption 
of  a  fact,  he  is  permitted,  in  the  exercise  of  a  sound  discretion 
and  without  an  order  for  that  purpose,  to  make  a  special  re- 
port submitting  the  legal  question  to  the  decision  of  the  court.* 

§  695.  Draft  report  and  objections  tLereto. —  Under  the 
former  English  practice  the  master  made  a  draft  of  his  report, 
notified  counsel  of  his  findings,  gave  them  an  opportunity  to 
point  out  errors,  and  the  master  considered  and  corrected 
them.^  Such  was  also  the  practice  in  the  federal  courts  in 
chancery  prior  to  the  adoption  of  the  equity  rules,'  and  it  still 
obtains  in  some  of  the  circuits.*     Under  the  practice  in  New 


ing  nothing  more  than  a  grim  array 
of  figures.  The  items  in  it  should  be 
numbered;  and  where  these  items 
rest  upon  accounts,  receipts  or  other 
vouchers  they  should  be  numbered 
correspondingly ;  and  where  they  are 
supported  by  depositions  the  pages 
of  the  depositions  should  be  referred 
to ;  and  when  any  question  arises  as 
to  what  the  master  deems  it  his  duty 
to  report  or  as  to  what  he  is  unable 
to  report,  he  should  state  the  facts 
briefly  and  refer  to  the  pages  of  the 
depositions  or  documentnry  evidence 
.upon  which  he  relies.  A  master 
should  not  be  deterred  by  the  appre- 
hension of  being  charged  with  a  de- 
sire to  increase  his  fees  from  stating 
the  grounds  of  his  action  in  a  concise 
and  intelligible  manner."  Per  Nel- 
son, J.,  in  Green  v.  Lanier,  5  Heisk. 
663,  671. 

1  In  re  Hemiup,  3  Paige,  305.  In 
Texas  auditors  to  whom  partnership 
accounts  are  referred  have  authority 
to  report  their  conclusions,  both  of 
fact  and  law,  in  the  premises.  Richie 
V.  Levy,  69  Tex.  138 ;  s.  C,  6  S.  W. 
Rep.  685.  In  Trigg  v.  Trigg  (Tex.), 
18  &  W.  Rep.  313,  it  was  held  to  be 
improper  to  report  the  authority  and 
proceedings  under  which  the  report 
was  made.  In  Holt  v.  Holt  (West 
Va.),  16  S.  E  Rep.  675,  it  was  held  to 


be  the  duty  of  a  commissioner  to  re- 
turn the  decrees,  orders  and  notices 
under  which  he  acted,  in  order  that 
the  court  may  see  that  they  have 
been  properly  executed.  Where  a 
statute  requires  all  computations  to 
be  made  in  dollars  and  cents,  it  is  ir- 
regular to  insert  fractions  of  a  cent 
in  a  master's  report  Dumont  v,  Nich- 
olson, 2  Barb.  Ch.  71.  Upon  a  refer- 
ence to  a  master  to  ascertain  who 
are  entitled  to  the  surplus  moneys 
brought  into  court  in  a  foreclosure 
suit,  the  report  on  its  face  should 
show  that  all  persons  entitled  to  no- 
tice to  attend  upon  the  reference 
were  duly  summoned.  Franklin  v. 
Van  Cott,  11  Paige,  129. 

2  Fidelity  Ina  Co.  v.  Shenandoah 
Iron  Co.  (Va.),  42  Fed.  Rep.  373,  874. 

'Fidelity  Ins.  Co.  v.  Shenandoah 
Iron  Co.  (Va.),  42  Fed.  Rep.  373,  874. 

♦Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.  (N.  Y.s  40  Fed.  Rep.  476; 
Nail  Factory  v.  Corning  (N.  Y.),  6 
Blatchf.  338.  See,  however,  Jennings 
V.  Dolan  (N.  Y.),  39  Fed.  Rep.  861, 
holding  that  exception  to  a  principal 
finding  of  a  master  based  on  all  the 
evidence  in  his  report  need  not  be 
made  when  he  submits  his  draft  re- 
port, but  may  be  made  before  the 
court  Hatch  v.  Railroad  Ca,  9  Fed. 
Rep.  856 ;  Fidelity  Ins.  Co.  v.  Shenan- 
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Jersey  the  master  takes  the  testimony  and  hears  the  argu- 
ments of  counsel,  and  thereupon  makes  up  and  files  his  report 
without  notice  to  the  respective  counsel.* 

§  696.  Master's  report  on  accounts. —  A  master's  report 
should  show  in  what  way  he  arrived  at  his  conclusion  so  as  to 
enable  the  court  to  ascertain  from  the  report  itself  whether 
his  method  was  right  or  not,  especially  in  a  case  where  more 
than  a  simple  computation  of  the  amount  due  is  necessary ;  ^ 
and  when  a  report  is  made  upon  accounts  exhibited  to  the 
master,  such  accounts  should  accompany  the  report  that  the 
court  may  see  the  correctness  of  the  master's  inferences.' 
The  master  should  state  the  account  at  length  and  all  the 
facts  found  by  him,  so  that  they  will  be  intelligible  without 
reference  to  the  testimony.''  He  should  state  what  items  are 
allowed  and  what  disallowed,'  and  so  present  them  that  they 
may  be  pointed  out  by  exceptions  to  the  report."    He  may 


doah  Iron  Co.  (Va.),  42  Fed.  Eep. 
373,  374  Objections  to  the  report  of 
a  master  upon  a  reference  to  state 
an  account  after  the  draft  of  the  re- 
port is  prepared  may  be  taken  and 
argued  by  a  party  who  has  not  pre- 
viously appeared  before  the  master, 
but  he  cannot  introduce  any  new 
mattor  in  evidence  to  support  such 
objections.  Byington  v.  Wood,  1 
Paige,  145. 

1  Van  Ness  v.  Van  Ness,  33  N.  J. 
Eq.  729. 

2  Frazier  v.  Swain,  36  N.  J.  Eq.  156 ; 
Moore  v.  Huntington,  17  Wall.  417 ; 
Robertson  v.  Baker,  11  Fla.  192 ;  June 
V.  Myers,  12  Fla.  310. 

'  Jeffrey  v.  Tarborough,  3  Hawks, 
307. 

«  Herrick  v.  Belknap,  27  Vt  673. 

'Eeed  v.  Jones,  15  Wis.  40.  It  is 
not  a  sufiBcient  reason  for  setting 
aside  the  report  of  a  committee  that 
it  does  not  definitely  find  the  amount 
of  a  balance  due  where  the  items  al- 
lowed are  so  stated  that  the  court 
can  ascertain  the  balance  and  render 


a  proper  judgment  Morris  v.  Peck- 
ham,  51  Conn.  128.  See,  also,  Patter- 
son V.  Kellogg,  58  Conn.  38. 

5  Ransom  v.  Davis,  18  How.  295. 
A  report  stating  the  accounts  of  a 
mercantile  firm  should  show  whether 
the  partnership  resulted  in  a  profit 
or  loss  and  to  what  extent  Zimmer- 
man V.  Huber,  29  Ala.  379 ;  Hicks  v. 
Chadwell,  1  Tenn.  Ch.  251.  The 
master's  report  that  he  finds  a  bal- 
ance in  favor  of  a  partner  in  book  A, 
and  a  balance  against  him  in  another 
book,  is  not  a  sufiBcient  statement  of 
an  account.  Nims  v.  Nims,  20  Fla. 
204.  In  taking  such  accounts  the 
partnership  books  must,  if  not  suc- 
cessfully impeached  by  the  pleadings 
and  proofs,  be  taken  as  prima  facie 
sufiBcient,  and  if  lost  or  destroyed  the 
best  evidence  is  proof  of  their  con- 
tents. Hicks  V.  Chadwell,  1  Tenn. 
Ch.  251.  Where  a  master  is  ordered 
to  state  an  account,  and  one  of  the 
parties  makes  a  sworn  statement  of 
the  account,  and  the  other  offers  no 
better  evidence,  the  master  is  justi- 
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state  the  result  of  the  account  with  items  rejected  in  the  body 
of  his  report,  and  refer  to  schedules  filed  therewith  for  par- 
ticular items  entering  into  the  account.* 

§697.  Report  of  testimony. —  "Where  it  is  referred  to  a 
master  to  examine  and  report  as  to  particular  facts,  or  as  to 
any  other  matter,  it  is  his  duty  to  draw  the  conclusions  from 
the  evidence  before  him,  and  to  report  such  conclusions  only ; 
and  it  is  generally  deemed  irregular  and  improper  to  set  forth 
the  evidence  in  his  report  without  the  special  direction  of  the 
court.^    Such  an  order,  however,  is  a  matter  of  discretion 


fied  in  accepting  the  statement  as 
trua  Farwell  v.  Huling,  182  HL  112 ; 
S.  a,  23  N.  E.  Rep.  438. 

>  Craig  V.  McKinney,  72  HI.  314. 
"  The  mode  adopted  is  not,  however, 
material  so  that  the  items  of  account 
are  in  some  convenient  way  desig- 
nated and  the  master's  ruling  thei-eon 
made  sufBciently  to  appear."  Snell 
V.  De  Land,  136  HI.  533 ;  s.  c,  27  N.  E. 
Hep.  707. 

2  In  re  Hemiup,  3  Paige,  305 ;  Nich- 
ols V.  Ela,  124  Mass.  333,  336 ;  Evans 
V.  Evans,  2  Cold.  (Tenn.)  151.  At  the 
request  of  a  party  he  should  report 
BO  much  of  the  evidence  as  is  neces- 
sary to  bring  before  the  court  any 
question  of  law  raised  at  the  hearing ; 
and  he  may  also  report  the  evidence 
bearing  upon  any  question  of  law, 
which  in  his  discretion  he  thinks 
ought  to  be  referred  to  the  court 
Parker  v.  Nickerson,  187  Mass.  487. 
United  States  Equity  Rule  76  pro- 
vides that  "  in  the  reports  made  by 
the  master  to  the  court  no  part  of 
any  state  of  facts,  charge,  afSdavit, 
deposition,  examination  or  answer 
brought  in  or  used  before  them  shall 
be  stated  or  recited.  But  such  state 
of  facts,  charge,  aflBdavit,  deposition, 
examination  or  answer  shall  be  iden- 
tified, specified  and  referred  to  so  as 
to  inform  the  court  what  state  of 
facts,  affidavit,  deposition,  examina- 


tion or  answer  were  so  brought  in  or 
used."  See  McCormack  v.  James,  36 
Fed.  Rep.  14.  Sometimes  the  order 
directs  the  master  to  report  the  testi- 
mony, or  to  report  it  if  either  party 
requires  it,  in  which  cases  the  testi- 
mony should  be  annexed,  certified  by 
him,  but  not  embodied  in  the  report 
1  Hofeman's  Ch.  Pr.  545 ;  Matter  of 
Hemiup,  3  Paige,  305 ;  Mott  v.  Har- 
rington, 15  Vt  185.  "The  practice 
in  this  State  has  been  for  the  master 
not  to  report  the  testimony  given 
orally  before  him  unless  directed  to 
do  so  by  the  decree,  or  requested  to 
do  so  by  the  parties  or  one  or  other 
of  them.  The  practice  is  the  same  in 
some  of  the  other  States."  Clapp  v. 
Sherman  (R  L),  17  Atl.  Rep.  130, 181, 
citing  Howe  v.  Russell,  86  Me.  115 ; 
Simmons  v.  Jacobs,  52  Me.  147 ;  Ren- 
nell  V.  Kimball,  5  Allen,  364 ;  Spar- 
hawk  V.  Wills,  5  Gray,  428.  See 
Bailey  v.  Myrick.  62  Me.  132 ;  Mason 
V.  Cumberland  &c.  R.  Co.,  52  Me.  82 ; 
Jackson  v.  Jackson,  3  N.  J.  Eq.  96 ; 
Freeland  v.  Wright,  154  Mass.  492; 
a  C,  28  N.  E.  Rep.  678.  In  West  Vir- 
ginia if  a  commissioner's  report  is  not 
excepted  to  before  it  is  returned  into 
court,  the  evidence  on  which  he  acted 
is  no  part  of  the  report,  unless  made 
so  by  the  report  or  by  order  of  court 
and  will  not  otherwise  be  considered. 
Chapman  v.  McMillan,  27  West  Va. 
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with  which  the  appellate  court  will  not  interfere,  unless  in 
cases  of  manifest  injustice.' 

§  698.  Amendment  of  report. —  A  master,  by  leave  of  the 
court,  may  amend  his  report  by  correcting  an  error  of  ex- 
pression so  as  to  correctly  present  the  result  at  which  he  has 
arrived.*  But  where  a  report  has  been  followed  by  an  order 
or  decree  for  the  payment  of  the  balance  as  found  due  by  the 
master,  it  cannot  be  amended  while  the  order  or  decree 
founded  thereon  remains  in  full  force.' 

§  699.  Confirmation  of  report. —  Wherever  the  discretion 
of  the  court  is  exercised  upon  the  first  order,  and  where  the 
master  is  only  called  upon  to  perform  some  act  or  make  some 
inquiry  necessary  for  carrying  out  the  order  which  the  court 
has  made,  the  report  of  the  master  will  not  require  confirma- 
tion.* But  where  the  report  is  required  for  the  purpose  of 
enabling  the  court  to  make  some  discretionary  order  or  de- 
cree, whether  the  order  directing  the  reference  be  made  upon 
a  decree  or  upon  any  interlocutory  application,  the  report  re- 
quires confirmation  before  it  is  adopted  as  the  foundation 
of  such  future  order  or  decree.*  Where  a  defendant  is  en- 
titled to  notice  of  proceedings  before  a  master,  under  an 
order  of  reference,  a  rule  nid  to  confirm  the  master's  report 
should  be  taken.*    The  usual  order  nisi,  which  is  entered  upon 

220;  Anderson  v.  Caraway,  27  West  mitted  to  the  parties,  the  court  will  not 

Va.  385.   See,  also,  Arnold  v.  Slaugh-  ordinarily  require  him  to  file  a  report 

ter  (West  Va.),  15  S.  R  Rep.  250;  of  the  evidence.    Parker  v.  Nicker- 

Holtn  Holt  (West  Va.),  16  S.  E.  Rep.  son,  137  Mass.  487.    Nor  allow  the 

675 ;  Harper  v.  McVeigh,  83  Va.  751 ;  order  of  reference  to  be  amended 

s.  c,  1  S.  K  Rep.   193.    Where  the  for  that  purpose.    Nichols  v.  Ela,  134 

master  is  required  to  report  the  evi-  Mass.  333. 

dence,  an  objection  for  failure  to  do  ^  Hey  wood  v.  Miner,  103  Mass.  466, 

so  should  not  be  taken  by  exception  holding  that  the  notice  required  by 

but  by  motion  to  the  court  to  refer  the  thirty-first  rule  in  chancery  was 

the  report  back  or  to  order  the  evi-  not  necessary  in  such  a  case. 

denCe  to  be  sent  up.   Miller  v.  Miller,  '  Utica  Ins.  Co.  v.  Lynch,  3  Barb. 

26  N.  J.  Eq.  423.  Ch.  573. 

1  Arnold  v.  Slaughter  (West  Va.),  *2  Daniell's  Ch.  Pr.  (5th  ed.)  1304. 

15  S.  E.  Rep.  250 ;  Freeland  v.  Wright,  6  2  Daniell's  Ch.  Pr.  (5th  ed.)  1305. 

154  Mass.  493 ;  S.  c,  38  N.  E.  Rep.  678.  e  Miller's  Adm'r  v.  Miller,  26  N.  J. 

After  a  case  has  been  heard  before  a  Eq.  423 ;  Weber  v.  Weitling,  3  C.  E. 

master  and  his  draft  report  is  sub-  Gr.  39.     United  States  Equity  Rule 
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the  filing  of  such  report,  becomes  absolute  at  the  expiration 
of  eight  days,  except  as  to  the  matters  embraced  in  the  ex- 
ceptions to  the  report.  And  a  decretal  order,  made  upon  the 
exceptions,  need  not  direct  the  report  to  be  confirmed  as  to 
those  parts  thereof  which  are  not  directed  to  be  altered  or 
reconsidered  by  the  master.* 

§  700.  Province  of  exceptions. —  The  provmce  of  excep- 
tions to  the  report  of  a  master  is  to  call  in  question  the  con- 
clusions to  which  he  may  have  come  upon  the  subject  referred 
to  him.'  The  report  of  a  master  upon  a  question  not  referred 
to  him  by  the  court  is  erroneous  and  subject  to  exception  by 
the  party  aggrieved.'  Where  a  master  finds  in  favor  of  a 
plea  of  former  suit  pending,  and  the  complainant  is  dissatis- 
fied, his  course  is  to  except  to  the  report  and  in  this  way 
bring  the  matter  before  the  court.^ 

§  701.  The  same  subject  continued —  A  party  cannot,  by 
excepting  to  a  master's  report  which  has  been  properly  made 
pursuant  to  the  directions  of  the  court  as  contained  in  the 
order  of  reference,  indirectly  review  the  decision  of  the  court 
in  giving  such  directions.  But  if  he  is  dissatisfied  with  the 
order  of  reference  he  must  appeal,  or  apply  for  a  rehearing.' 

83  provides  that  if  no  exceptions  are  essary  to  except    Adams  v.  Claxton, 

filed  within  a  month  after  the  filing  6  Ves.  226 ;  Ottey  v.  Fensam,  1  Hare, 

of  the  report,  it  shall  stand  confirmed  326 ;  Gregory  v.  West,  2  Beav.  541 ; 

on  the  next  rule  day  after  the  month  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg. 

is  expired.  Co.,  40  Fed.  Rep.  476 ;  Adams'  Eq- 

» Clark  V.  Willoughby,  1  Barb.  Ch.  uity  (7th  Am.  ed.),  386. 
68.  A  notice  of  hearing  on  the  mas-  '  Taylor  v.  Robertson,  27  Fed.  Rep. 
ter's  report  is  good  though  dated  on  687.  If  the  master  improperly  re- 
Sunday  and  left  at  the  solicitor's  jeots  the  claim  of  a  creditor  coming 
dwelling-house  in  his  absencei  Tay-  in  under  the  notice  in  a  partition 
lor  V.  Thomas,  2  N.  J.  Eq.  106.  suit,  as  to  bis  lien  on  the  premises, 

'  Douglass  V.  Meroeles,  24  N.  J.  Eq.  the  claimant  must  except  to  the  mas- 

25,  26 ;  Weber  v.  Whiting,  18  N.  J.  ter's  report  if  he  wishes  to  preserve 

Eq.  89.    Objections  to  a  master's  re-  his  lien  upon  the   purchase-money 

port,  based  upon  his  findings,  and  for  vyhich  the  premises  were  to  be 

not  upon  misconduct,  are  properly  sold  under  the  decree.    Dunham  v. 

made  by  exceptions.    Hall  v.  West-  Minard,  4  Paige,  441. 

cott  (R.  I.),  28  Atl.  Rep.  25.    If  there  *  Dickinson  v.  Codwise,  4  Edw.  Ch. 

be  error  apparent  on  the  report,  as,  341. 

for  example,  if  the  facts  stated  con-  «  Clark  v.  Willoughby,  1  Barb.  Ch. 

tradict  the  conclusion,  it  is  not  nee-  68.     "  If  a  party  has  any  ground  foi 
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The  only  matter  that  can  be  considered  upon  exceptions  to  a 
master's  report  is  the  validity  of  the  exceptions.  The  ques- 
tion whether  there  should  have  been  a  reference,  having  been 
considered  and  determined  when  the  order  was  made,  cannot 
be  reviewed  on  the  argument  on  the  exceptions.' 

§  702.  Objections  for  irregularities. —  Irregularities  in  the 
master's  proceedings  or  neglect  to  report  on  the  matters  re" 
ferred  are  properly  brought  before  the  court  by  motion  to  set 
aside  the  report  or  to  refer  it  back  to  be  perfected.  It  is  not 
correct  practice  to  except  to  the  report  in  such  cases.*  A 
master's  report  cannot  be  excepted  to  for  irrelevancy  or  im- 
pertinence. The  proper  course  in  such  a  case  is  to  apply  to 
the  court  by  motion  to  expunge  the  impertinent  matter  if 
either  party  is  aggrieved  by  the  introduction  of  such  matter 
into  the  report.'  So  a  finding  of  facts  cannot  be  impeached, 
upon  a  remonstrance,  by  showing  that  the  evidence  on  which 
it  was  made  was  procured  by  bribery  and  corruption;  the 


setting  aside  the  report  which  does 
not  appear  in  the  record,  his  remedy 
must  be  sought  in  some  other  mode 
than  by  filing  exceptions.  He  can- 
not, by  exceptions  to  a  report,  have 
the  benefit  of  a  rehearing,  or  of  a 
bill  of  review,  or  of  an  original  bill" 
Cooper,  J.,  in  Myers  v.  James,  4  Lea, 
370,  372.  When  a  question  as  to  the 
date  from  which  interest  shall  run 
has  been  decided  by  the  court  after 
full  hearing  on  a  motion  for  final 
decree,  such  decision  is  binding  on  a 
special  master  to  whom  the  case  is 
referred  to  take  an  account,  and  can- 
not be  again  raised  by  exceptions  to 
his  report  Nashua  &c.  Corp.  v.  Bos- 
ton &c.  Corp.,  49  Fed.  Rep.  774. 

1  National  Bank  v.  Sprague,  38 
N.  J.  Eq.  81.  A  defendant  who  has 
permitted  a  bill  for  account  against 
himself  and  his  partner  to  be  taken 
as  confessed  against  him  cannot 
question  his  liability  to  account  by 
exception  to  a  master's  report,  which, 
44 


pursuing  the  order  of  reference, 
holds  him  to  account  Miller  v.  How- 
ard. 26  N.  J.  Eq.  166.  Where  a  ref- 
erence was  made  by  consent,  after 
answer,  but  before  the  cause  had 
been  set  down,  it  was  held  to  be  no 
ground  of  exception  to  the  master's 
report  Smith  v.  Frenche  (1877),  28 
N.  J.  Eq.  116.  See,  also.  Lord  v.  Sill, 
23  Conn.  324. 

2  Douglass  V.  Merceles,  24  N.  J.  Eq. 
25,  26;  Tyler  v.  Simmons,  6  Paige, 
127 ;  De  Mott  v.  Benson,  4  Edw.  Ch. 
297;  Stevenson  v.  Gregory,  1  Barb. 
Ch.  72.  A  refusal  by  a  master  to  ad- 
journ an  examination  at  request  of 
counsel  of  some  of  the  defendants  to 
afford  him  an  opportunity  to  pro- 
duce witnesses  in  behalf  of  those 
whom  he  represents,  should  he  con- 
clude to  do  so,  is  good  cause  for  a 
motion  to  set  aside  the  report.  Doug- 
lass V.  Merceles,  24  N.  J.  Eq.  25, 26. 

8  Tyler  v.  Miller,  6  Paige,  127. 
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remedy  in  such  case  being  by  an  application  to  the  master  or 
to  the  court  for  a  further  hearing.' 

§  703.  Waiver  of  irregularities.—  If  a  party  wishes  to 
apply  to  set  aside  a  master's  report  for  irregularities  he  should 
obtain  an  order  to  enlarge  the  time  for  filing  his  exceptions 
and  in  the  meantime  apply  to  the  court  to  set  aside  the  report 
for  irrej;;ularity.'  Objections  cannot  be  made  to  the  regular- 
ity of  the  report  after  the  party  making  the  objections  has 
filed  exceptions  with  knowledge  of  the  irregularities.'  An 
objection  that  a  master's  report  was  "  delivered  to  the  plaint- 
iff and  by  him  handed  to  the  clerk,  sealed  up,  and  by  him  filed 
in  court  without  notice  to  the  defendant,"  must  be  taken  by 
motion  before  filing  exceptions  to  the  substance  of  the  re- 
port.* 

§  704.  Objections  preliminary  to  exceptions. —  According 
to  strict  chancery  practice,  no  exceptions  to  a  master's  report 
can  be  made  which  were  not  taken  before  the  master,  the 
object  being  to  save  time  and  to  give  him  an  opportunity  to 
correct  his  errors  and  to  reconsider  his  opinions.  A  party 
neglecting  to  bring  in  exceptions  before  the  master  cannot 
afterwards  except  to  the  report,  unless  the  court,  on  motion, 
see  reason  to  be  dissatisfied  with  the  report  and  refer  it  to 
the  master  to  re-examine  it,  with  liberty  to  the  parties  to 
make  objections  to  it.'  This  was  formerly  the  practice  in 
the  federal  courts,*  but  since  the  adoption  of  the  rule  allow- 
ing one  month  for  the  filing  of  exceptions,'  the  practice  has 
not  been  adhered  to  in  all  the   circuits.'    The  court   may 

1  Ashmead  v.  Colby,  26  Conn.  290.  «  Story  v.  Livingston,  13  Pet.  359 ; 

2  Tyler  v.  Simmons,  6  Paige,  127.  Fidelity  Ins.  Co.  v.  Shenandoah,  42 

3  Tyler  v.  Simmons,  6  Paige,  127 ;  Fed.  Rep.  372, 874. 
Johnson  v.  Swart,  11  Paige,  385.  '  Equity  Rule  83. 

*  Lamson  D.  Drake,  105  Mass.  564.  *See  Fidelity  Ins.  Co.  v.  Shenan- 

5  Story  V.  Livingston,  18  Pet  359 ;  doah  (Va.),  42  Fed.   Rep.   373,  874 ; 

Byington  v.   Wood,    1    Paige,    145;  Jennings  v.  Dolan  (N.  Y.),  29    Fed. 

Methodist  Episcopal  Ch.  v.  Jaques,  Rep.  861 ;  Celluloid  Mfg.  Co.  v.  Cel- 

3  Johns.  Ch.  77.    See  Lewis  u  Lewis,  lonite  Mfg.  Co.  (N.  Y.),  40  Fed.  Rep. 

Minor  (Ala.),    85;   Colgin    v.    Cum-  476;  Hatch   v.   Indianapolis  &c.   R. 

mings,  1  Porter  (Ala.),  148 ;  Mechan-  Co.,  9  Fed,  Rep.  856 ;  Troy  Nail  Fac- 

ios'  Bank  v.  Bank  of  New  Brunswick,  tory  v.   Corning  (N.  Y.),  6  Blatchf 

3  N.  J.  Eq.  437.  328;  Fischer  v.  Hayes,  16  Fed.  Rep. 
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allow  objections  in  support  of  exceptions  to  be  filed  nunc  pro 
tunc} 

§  705.  Form  of  exceptions. —  Exceptions  to  the  report  of 
a  master  are  in  the  nature  of  a  special  demurrer,  and  must 
point  out  the  errors  specifically,'  and  with  as  much  certainty 


469.  Where  the  master  by  his  draft  re- 
port states  the  facts  correctly  but  errs 
as  to  the  legal  conclusion,  the  party 
against  whom  he  errs  is  not  required 
to  except  to  the  report,  but  may  bring 
che  question  to  the  attention  of  the 
court  upon  further  directions ;  or,  if 
the  report  is  made  pursuant  to  an  in- 
tei-locutory  decree,  when  the  case 
comes  on  to  be  disposed  of  by  a  final 
decrea  Celluloid  Mfg.  Co.  v.  Cello- 
nite  Mfg.  Ca,  40  Fed.  Eep.  476.  An 
exception  to  the  master's  report  will 
not  be  sustained  on  account  of  the 
admission  of  incompetent  testimony 
when  the  record  does  not  show  that 
any  objection  to  it  was  made  before 
him.  Goodwin  v.  Fox,  139  IT.  8.  601. 
See,  also,  Johnson  v.  Meyer  (Ark.),  16 
S.  W.  Kep.  131.  Where  a  party  pro- 
duces and  examines  a  witness  before 
a  master  but  neglects  to  inquire  as 
to  a  particular  item  in  the  account 
which  the  witness  alone  could  ex- 
plain, he  cannot  afterwards  except 
to  the  report  of  the  master  as  incor- 
rect in  regard  to  such  item.  Barrow 
V.  Rhinelander,  3  Johns.  Ch.  614. 

'  Fischer  v.  Hayes,  16  Fed,  Eep.  469. 

2  Story  V.  Livingston,  13  Pet  359 ; 
Dexter  v.  Arnold,  3  Sumner,  108; 
Newcomb  v.  White  (N.  Mex.),  33Pac. 
Rep.  671 ;  Richie  v.  Levy,  69  Tex.  183 ; 
S.  c,  6  S.  W.  Rep.  685 ;  Dwyer  v. 
Kalteyer,  68  Tex.  554 ;  S.  C,  5  S.  W. 
Rep.  75;  Foster  v.  Gressett,  39  Ala. 
393 ;  Brantley  v.  Gunn,  39  Ala.  387 ; 
14  Am.  &  Eng.  Encyc.  of  Law,  947 ; 
Booth  V.  Penser,  1  Irish  Eq.  34; 
especially  Green  v.  Lanier,  5  Heisk. 
663,  670.  Exceptions  to  the  master's 
report  are  regarded  so  far  only  as 


they  are  supported  by  the  statements 
of  the  master,  or  by  evidence  to 
which  the  attention  of  the  court  is 
called  by  reference  to  the  particular 
testimony.  Jaffrey  v.  Brown,  39  Fed. 
Rep.  476;  Jones  v.  Lamar,  39  Fed. 
Rep.  585 ;  Cutting  v.  Florida  Ry.  &c. 
Co.,  43  Fed.  Rep.  743,  747 ;  Greene 
V.  Bishop,  1  Cliff.  186 ;  Jones  v.  Keen, 
115  Mass.  171 ;  Miller  v.  Whittier,  36 
Me.  585 ;  Singer  v.  Steele,  135  DL  436 ; 
Dunnell  v.  Henderson,  33  N.  J.  Eq. 
175.  The  court  does  not  investigate 
the  items  of  an  account,  nor  review 
the  whole  mass  of  testimony  taken. 
Harding  v.  Handy,  11  Wheat  103, 
104;  Snell  v.  De  Land,  136  DL  533; 
s.  c,  37  N.  E.  Rep.  707.  A  defendant 
may  take  one  general  exception  to  a 
master's  report  so  far  as  it  is  against 
him.  But  he  does  it  at  his  peril  if  it 
is  found  that  his  exception  covers  too 
much.  Higbie  v.  Brown,  1  Barb.  Ch. 
320 ;  Hodges  v.  Salomons,  1  Cox,  349 ; 
Ashmead  v.  Colby,  36  Conn.  387 ;  2 
Daniell's  Ch.  Pr.  (5th  ed.)  1315,  a 
But  see  Hoare  v.  Johnstone,  4  MyL  & 
C.  137.  "  Exceptions  to  a  report  are 
in  the  nature  of  a  special  demurrer, 
and  must  distinctly  point  out  the 
discrepancy  between  the  report  and 
the  record  on  which  it  is  based.  Rid- 
ley V.  Ridley,  1  Cold.  332.  A  speak- 
ing demurrer  is  clearly  bad,  and 
speaking  exceptions  must  be  equally 
so  and  for  the  same  reason.  The 
court  cannot  go  outside  of  the  record 
to  act  upon  them.  Goddard  v.  Cox, 
1  Lea,  113;  Childress  v.  Harrison,  1 
Baxt  410."  Cooper,  J.,  in  Myers  v. 
James,  4  Lea,  370,  873. 
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as  is  necessary  in  pleading,'  But  all  that  is  required  is  that 
"  the  exception  should  distinctly  point  out  the  finding  and 
the  conclusion  of  the  master  which  it  seeks  to  reverse.*  It  is 
irregular  for  a  party,  by  new  exceptions  to  a  naaster's  amended 
report,  to  raise  the  same  questions  which  have  been  consid- 
ered and  decided  by  the  court  on  the  exceptions  to  the  orig- 
inal report.'  Exceptions  are  usually  prepared  and  must  be 
signed  by  counsel.* 

§  706.  The  same  subject  continned. —  The  general  objec- 
tion "  irrelevant  and  incompetent,"  made  before  the  master, 
is  not  sufficiently  specific  to  be  considered  on  the  hearing.' 


iHolablrd  v.  Burr,  17  Conn.  556, 
560;  Kader  v.  Geargin,  85  Tenn.  486; 
a  O.,  8  S.  W.  Eep.  178;  Ridley  v.  Rid- 
ley, 1  Cold.  (Tenn.)  332 ;  Musgrove  v. 
Lusk,  3  Tenn.  Ch.  576 :  Green  v.  La- 
nier, 6  Heisk.  670. 

i!  Foster  v.  Goddard,  1  Black,  506, 
509 ;  Fidelity  Ins.  Co.  v.  Shenandoah 
Iron  Co.,  43  Fed.  Rep.  373,  374  When 
exceptions  to  a  master's  report  are 
demurred  to  on  the  ground  that  they 
"  do  not  plainly  and  distinctly  state 
the  finding  or  decision  complained  of 
and  the  error  committed,"  this  does 
not  raise  the  objection  that  the  ex- 
ceptions are  not  separately  classified 
as  exceptions  of  law  and  exceptions 
of  fact  Pool  V.  Oramling  (Ga.),  16 
a  E.  Rep.  62.  The  failure  to  note  at 
the  foot  of  each  exception  to  conclu- 
sions  of  fact  the  evidence  on  which 
it  rests,  as  required  by  a  rule  of  courl^ 
is  sufficient  ground  for  overruling  all 
the  exceptions.  Crump  v.  Crump,  69 
Ala.  156;  Mooney  v.  Walter,  69  Ala 
75 ;  Kilpatrick  v.  Henson,  81  Ala.  464 ; 
S.  G,  1  So.  Rep.  188.  Parte  not  ex- 
cepted to,  unless  erroneous  upon  the 
face  of  the  report,  are  admitted  to  be 
correct,  not  only  as  regards  the  prin- 
ciples, but  also  as  relates  to  the  evi- 
dence on  which  they  are  founded. 
Thompson  v.  Catlett,  24  West  Va.  524, 
640 ;  Perkins  v.  Saunders,  2  Hen.  & 


M.  420;  Wyattr.  Thompson,  10  West 
Va.  645 ;  Smith  v.  Smith,  4  Johns. 
Ch.  445 ;  Hyman  v.  Smith,  10  West 
Va.  298;  Baxter  v.  Blodgett  (Vt),  22 
AtL  Rep.  635 ;  Alderson  v.  Nagle,  14 
West  Va.  313 ;  Scofield  v.  Stoddard, 
58  Vt  290 ;  Chapman  v.  Chalfant  14 
West  Va.  531;  Appeal  of  Dickey 
(Pa.),  7  AtL  Rep.  677 ;  Ward  v.  Ward, 
31  West  Va.  262 ;  Singer  v.  Steele,  135 
III  436 ;  Wilkes  v.  Rogers,  6  Johns. 
566 ;  Smalley  v.  Corliss,  37  Vt  486 ; 
O'Reilly  v.  Brady,  28  Ala.  530 ;  Hime- 
ley  V.  Rose,  5  Cranch,  313 ;  Shipman 
V.  Fletcher,  83  Va.  849 ;  s.  a,  2  S.  E. 
Rep.  198.  Items  or  matters  excepted 
to  in  the  report  of  a  commissioner, 
which  by  the  court  is  recommitted, 
will  not  be  open  to  judicial  investi- 
gation in  acting  upon  the  report 
made  upon  such  recommitment,  un- 
less such  items  or  matters  are  ex- 
cepted to  in  the  latter  report  Hooper 
V.  Hooper's  Ex'rs,  29  West  Va.  276 ; 
8.  0.,  1  a  E.  Rep.  380;  Carskadon  v. 
Minke,  36  West  Va.  739. 

'Clark  V.  Willoughby,  1  Barb.  Ch 
68. 

<2  Daniell's  Ch.  Pr,  (6th  ed.)  1810. 

»  Hamilton  v.  Southern  Nev.  Q.  & 
L,  M.  Co.,  88  Fed.  Rep.  663.  If  an 
exception  to  the  report  of  a  master 
shows  merely  that  a  question  to  a 
witness  was  excluded,  and  the  ma- 


§§  707,  708.]       EEFEEENCE  TO  A  MASTER.  693 

An  exception  to  the  aggregate  amount  of  items  in  an  account 
as  stated  by  the  master,  and  to  "  any  part  thereof,"  without 
designating  any  particular  item  or  any  ruling  of  the  master, 
is  too  general  to  be  availing.'  Under  a  general  exception  to 
a  master's  report  to  the  allowance  of  interest,  the  exceptant 
is  not  entitled  to  object  to  the  rate  of  interest  allowed.' 
Where  a  master's  report  had  given  priority  to  certain  labor 
and  supply  claims  under  an  unconstitutional  statute,  which 
was  in  contravention  of  the  general  rules  of  equity,  it  was 
held  not  necessary,  on  exceptions  thereto,  to  allege  the  uncon- 
stitutionality of  the  act.' 

§  707.  Time  for  filing  exceptions. —  Exceptions  to  a  mas- 
ter's report  should  not  be  taken  until  the  report  has  been 
filed.*  In  the  federal  courts  the  parties  have  one  month  from 
the  time  of  filing  the  report  to  file  exceptions  thereto.'  If 
exceptions  not  filed  within  that  time  are  received  and  acted 
upon  without  objection,  the  default  is  waived."  The  term 
"  month,"  as  used  in  the  rule,  means  a  calendar  and  not  a 
lunar  month.'  A  report  returned  into  court  sealed  up  and 
indorsed  "Fees  to  be  paid  before  opening"  is  not  "filed" 
within  the  meaning  of  the  rule.* 

§  708.  Extension  of  time. — "When  exceptions  have  not  been 
filed  within  the  time  allowed  for  that  purpose,  it  is  within  the 
discretion  of  the  court  to  permit  them  to  be  filed  thereafter 
upon  proper  cause  shown.'    The  application  for  such  indul- 

teriality  of  the  question  does  not  ap-  Co.  v.  Shenandoah  Iron  Co.,  42  Fed. 

pear  in  the  record,  the  exception  will  Rep.  372. 

be  overruled.  Fletcher  v.  Reed,  131  '  Ex  parte  Jordan,  94  U.  S.  248. 
Mass.  312.  Exceptions  to  the  mas-  Exceptions  flled  out  of  time  must  be 
ter's  ruling  on  evidence,  made  before  objected  to  by  motion.  Bryant  v. 
him,  need  not  be  repeated  in  the  ex-  McCollum,  4  Heisk.  511. 
ceptions  to  his  report  Marks  v.  '  Gasquet  v.  Crescent  City  Brew- 
Fox,  18  Fed.  Rep.  713.  ing  Co.,  49  Fed.  Rep.  493. 

1  Snell  V.  De  Land,  136  111.  538 ;  B.  C,  «  Donaldson  v.  Johnson  (R  L^  16 
27  N.  E.  Rep.  707.  AtL  Rep.  140. 

2  Baker  r.  Mayo,  129  Mass.  517.  « Stewart   v.  Crane,   87    Ga.   828; 

3  Fidelity  Ina  Co.  v.  Shenandoah  s.  C,  13  S.  E  Rep.  552 ;  Hoppock  v. 
Iron  Co.,  42  Fed.  Rep.  372.  See,  also,  Ramsey,  28  N.  J.  Eq.  168.  See,  also,. 
Boesch  V.  Graff,  138  U.  S.  697.  Miller  v.   Miller,   26  N.  J.  Eq.  423. 

<2  Daniell's  Ch.  Pr.  (5th  ed.)  1312.    Where  the  exceptions  are  notspecifio 
5  Equity  Rule  83 :  Fidelity  Ins.  &c.    enough,  and   the  cause  can  .be  re- 
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gence  must  be  seasonably  made,  or  a  reasonable  excuse  given 
for  delay,  as  well  as  for  failure  to  comply  with  the  rule.*  It 
is  not  sufficient  ground  for  granting  further  time  that  counsel 
did  not  know  the  report  was  filed.'  A  statute  providing  that 
a  master's  report,  when  returned  to  "  court,"  shall  be  subject 
to  exceptions  for  such  time  as  the  "  court  "  may  allow,  does 
not  confer  on  a  judge  at  chambers  any  authority  to  pass  an 
ex  parte  order  extending  the  time  for  filing  such  exceptions 
beyond  the  time  originally  fixed  by  the  court  for  that  pur- 
pose.* 

§  709.  The  same  subject  continned. —  Where  a  receiver, 
not  in  his  capacity  as  trustee,  bat  for  himself  and  against  the 
trust  estate,  provokes  a  contest  adversely  to  all  others  in  in- 
terest by  presenting  to  the  court  a  claim  for  compensation, 
and  the  matter  is  referred  to  a  master,  his  report,  so  far  as 
exception  thereto  is  concerned,  falls  within  the  federal  rule  * 
providing  that  the  report  shall  stand  confirmed  on  the  next 
rule-day  after  the  month  has  expired  without  the  filing  of  ex- 
ceptions ;  and  the  court  will  not  hear  exceptions  thereafter 
unless  the  party  was  prevented  from  making  them  in  time 
through  accident,  surprise,  mistake  or  fraud." 

assigned  for  hearing  without  preju-  lates  to  the  cutting  off  of  exceptions, 

dice  to  the  interests  of  the  parties  or  is  analogous  to  the  e£Fect  of  a  judg- 

the  pending  business,  the  court  may  ment  after  the  term  at  which  it  was 

grant  time  and  leave  to  amend  the  rendered  had  terminated;    that  is, 

exceptions.    Jones  v.  Lamar,  39  Fed.  the  rule,  as  a  general  canon,  pre- 

Rep.  585.  dudes  subsequent  exceptions.    How- 

>  Cook  V.  Coming,  63  Ga.  328 ;  Bur-  ever,  a.  court  would,  while  the  fund 

nett  V.  State,  87  Ga.  622 ;  a  G,  13  is  under  the  conti-ol  of  the  court,  still 

S.  R  Rep.  553.  hear  exceptions  from  those  who  had 

2  Clapp  V.  Sherman  (R.  L),  17  Atl.  been  prevented  from  making  them 

Rep.  130.  within  the  time  fixed  by  the  rule 

'Stewart   v.   Crane,   87    Ga.   328;  through  accident,  surprise,  mistake 

s.  c,  13  S.  E  Rep.  553.  or  fraud.    As  to  all  others  the  rule  is 

<  Equity  Rule  83.  absolute.    In  Foster  v.  Van  Ranst,  1 

5  Gasquet  v.  Crescent  City  Brewing  Hill's  Eq.  185,  the  precise  point  was 
Co.,  49  Fed.  Rep.  493,  conceding  the  passed  upon,  and  the  court  refused  to 
rule  to  be  that  the  receiver's  accounts  consider  exceptions  because  not  filed 
involving  his  receipts  and  expendi-  within  the  time  of  the  rule  and  ac- 
tures  as  trustee  are  liable  to  question  companied  by  proof  of  the  facts  con- 
st any  time  before  the  cause  is  closed  stituting  an  equity  which  would  take 
by  a  final  decree.  "  The  effect  of  the  case  out  of  the  rula  There  the 
such  a  state  of  facts,"  said  Billings,  equity  asserted  arose  from  the  inad- 
J.,  in  the  case  cited,  "as  far  as  re-  vertence  of  the  exceptor  and  could 
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§  710.  Argument  of  exceptions. —  Either  party  may  set 
down  the  exceptions  to  a  master's  report  for  argument.'  The 
order  setting  down  the  exceptions  must  be  entered  and  served 
before  the  expiration  of  the  time  in  the  rule  nid  or  the  re- 
port will  be  confirmed.'  It  is  not  proper  that  the  argument 
of  the  exceptions  to  a  master's  report,  and  of  a  special  motion 
to  set  it  aside  for  irregularity  or  to  send  it  back,  should  be 
heard  together.'  Where  exceptions  are  taken  it  is  not  nec- 
essary for  the  court  formally  to  allow  or  disallow  them  on 
the  record.  It  will  be  sufficient  if  it  appears  from  the  record 
that  all  of  them  have  been  considered  by  the  court  and  al- 
lowed or  disallowed,  and  the  report  confirmed  accordingly.' 
The  findings  of  the  master  are  prima  facie  correct,  and  the 
burden  of  sustaining  the  exceptions  is  upon  the  objecting 
party.'  Where  the  court,  upon  exceptions  to  the  master's 
report,  rules  upon  the  scope  of  the  order  of  reference,  the 
appellate  court  will  not  adopt  a  contrary  construction  unless 
it  is  made  clear  that  injustice  has  resulted.' 


have  been  shown  by  simple  aflSdavit 
Here  the  excuse  for  the  delay  was 
claimed  to  lie  in  the  fraudulent  de- 
vices or  misrepresentations  of  the 
receiver  whereby  the  exceptor  was 
misled  into  inaction ;  and  therefore 
upon  presentation  of  the  petition  the 
court  ordered  full  investigation  be- 
fore the  master  who  has  found 
against  the  petitioners  —  that  is,  that 
the  allegations  of  fraud  have  not 
been  sustained  by  the  proof."  See 
Slee  V.  Bloom.  7  Johns.  Ch.  137 ;  Sei- 
gle  1!.  Seigle,  36  N.  J.  Eq.  397;  2 
Daniell's  Ch.  Pr.  (5th  ed.)  1813,  1314; 
Potts  V.  Potter,  2  Dev.  Ch.  281. 

1  Union  Sugar  Refinery  v.  Mathies- 
son,  3  Cliff.  146,  149 ;  Stafford  v.  Rog- 
ers, Hopk.  Ch.  98 ;  Morris  v.  Taylor, 
33  N.  J.  Eq.  131.  "  If  exceptions  are 
filed  they  shall  stand  for  hearing  be- 
fore the  court,  if  the  court  is  then  in 
session ;  or,  if  not,  then  at  the  next 
sitting  of  the  court  which  shall  be 
held  thereafter  by  adjournment  or 
otherwise."     United    States  Equity 


Rule  83.  Independently  of  rules  of 
court  the  practice  is  for  the  defend- 
ant to  bring  on  the  hearing  on  the 
exceptions.  Filing  exceptions  is  not 
alone  sufficient  cause  against  making 
absolute  the  order  to  confirm  the  re- 
port nisi;  an  order  for  setting  down 
the  exceptions  to  be  argued  must 
also  be  obtained  by  the  defendant 
Brundage  v.  Goodfellow,  8  N.  J.  Eq. 
513. 

2  Morris  v.  Taylor,  23  N.  J.  Eq.  131. 

^  Tyler  v.  Simmons,  6  Paige,  127. 

<  Oliver  v.  Piatt,  3  How.  334 ;  An- 
derson V.  Henderson,  124  111.  164. 
An  acceptance  of  the  report  of  a 
committee  in  chancery  is  a  sufficient 
finding  of  the  facts  reported  to  sup- 
port a  decree.  Lavette  v.  Sage,  29 
Conn.  577. 

5  Metsker  v.  Bonebrake,  108  U.  S. 
66;  National  Bank  v.  Sprague,  23 
N.  J.  Eq.  81 ;  Pool  v.  Gramling  (Ga.), 
16  S.  E.  Rep.  52. 

6  Girard  Life  Ins.  Co.  v.  Cooper,  51 
Fed.  Rep.  582. 
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§  711.  Weight  of  the  master's  findings.—  The  report  of  a 
master  is  merely  advisory  to  the  court,  which  it  may  accept 
and  act  upon  in  whole  or  in  part,  according  to  its  own  judg- 
ment as  to  the  weight  of  the  evidence.'  In  practice,  how- 
ever, it  is  well  settled  that  "the  conclusions  of  the  mas- 
ter, depending  upon  the  weighing  of  conflicting  testimony, 
have  every  reasonable  presumption  in  their  favor,  and  are 
not  to  be  set  aside  or  modified  unless  there  clearly  appears  to 
have  been  error  or  mistake  on  his  part." '    If,  however,  his 


1  Boesch  V.  Graff,  133  U.  S.  697, 
705;  Calvert  v.  Nickles,  26  S.  C.  304; 
a  c,  8  S.  E.  Rep.  116 ;  Medler  v.  Al- 
buquerque Hotel  &C.  Co.  (N.  Max.), 
28  Pac.  Rep.  551 ;  Wheeler  v.  Alder- 
man (S.  C),  13  S.  E.  Rep.  673;  In  re 
Thomas,  35  Fed.  Rep.  887,  339. 

2  Tilghman  v.  Proctor,  125  U.  S.  136 ; 
Camden  v.  Stuart,  144  U.  S.  104;  s.  0., 
13  S.  Ct  Rep.  585 ;  Metsker  v.  Bone- 
brake,  108  U.  S.  66:  Donnell  v.  Co- 
lumbian Ins.  Co..  2  Sumn.  366,  871 ; 
Mason  v.  Crosby,  8  Woodb.  &  M.  258, 
269;  Callaghan  v.  Myers,  128  U.  S. 
619;  Kimberly  v.  Arms,  129  U.  S. 
513;  Central  Trust  Co.  v.  Wabash 
&c.  Ry.  Co.,  31  Fed.  Rep.  246 ;  Jaffrey 
V.  Brown,  29  Fed.  Rep.  476 ;  Stanton 
V.  Alabama  &c.  R.  Co.,  31  Fed.  R3p. 
585;  Cutting  v.  Florida  Ry.  Co.,  43 
Fed.  Rep.  743,  747;  Welling  v.  La 
Bau,  84  Fed.  Rep.  40,  41 ;  Central 
Trust  Co.  V.  Texas  &c.  R  Co.,  32 
Fed.  Rep.  448;  Huntington  v.  Moore, 
1  N.  Mex.  503 ;  Newcomb  v.  White 
(N.  Hex.),  23  Paa  Rep.  671 ;  Blauvelt 
V.  Woodworth,  31  N.  Y.  285 ;  Appeal 
of  Perry  (Pa.),  8  Atl.  Rep.  450 ;  Appeal 
of  Coxe,  120  Pa.  St.  98 ;  s.  c,  13  AtL 
Rep.  727;  Borough  of  Sharpsburg's 
Appeal  (Pa.),  10  Atl.  Rep.  39 ;  Bugbee's 
Appeal,  110  Pa.  St.  331 ;  Stuart  v.  Hen- 
dricks, 80  Va,  601 ;  Magarity  v.  Ship- 
man,  83  Va.  784 ;  Handy  v.  Scott,  26 
West  Va.  710;  Fry  v.  Feamster 
(West  Va.),  15  S.  E.  Rep.  253;  Reger 
V.  O'Neal,  33  West  Va.  159 ;  Boyd  v. 


Gunnison,  14  West  Va.  1 ;  Graham 
V.  Graham,  21  West  Va.  698;  Mc- 
Guire  v.  Wright,  18  West  Va.  507 ; 
Howe  V.  Russell,  36  Me.  115 ;  Pierce 
V.  Faunce,  53  Me.  214 ;  McKinney  v. 
Pierce,  6  Ind.  433 ;  Anderson  v.  Hen- 
derson, 134  111.  164 :  Cary  v.  Herrin, 
63  Mo.  18 ;  McDougald  v.  Dougherty, 
11  Ga.  570;  White  v.  Hampton,  10 
Iowa,  388 ;  Sinnickson  v.  Bruere,  9 
N.  J.  Eq.  659 ;  Izard  v.  Bodine,  9  N. 
J.  Eq.  309;  Hanlenbeck  v.  Cronk- 
right,  28  N.  J.  Eq.  408;  Blauvelt «. 
Ackerman,  23  N.  J.  Eq.  495 ;  Clark  v. 
Condit,  21  N.  J.  Eq.  822 ;  Holmes  v. 
Holmes.  18  N.  J.  Eq.  141 ;  Van  Ness 
V.  Van  Ness,  82  N.  J.  Eq.  669.  In  Mas- 
sachusetts it  is  common  to  state  the 
standard  ef  weight  as  substantially 
that  of  the  verdict  of  a  jury.  Newell 
V.  West,  149  Mass.  530 ;  Dean  v.  Em- 
erson, 102  Mass.  480;  Richards  v. 
Todd,  137  Mass.  167 ;  Trow  v.  Berry, 
113  Mass.  139 ;  Paddock  v.  Commer- 
cial Ins.  Co.,104Ma8S.  521,  533;  Nich- 
ols V.  Ela,  134  Mass.  333;  Jones  v. 
Keen,  115  Mass.  171 ;  Whitney  v.  Leo- 
minster Sav.  Bank,  141  Mass.  35; 
Drew  V.  Beard,  107  Mass.  64 ;  McDon- 
oughv.  O'Neil,  113  Masa  93;  Morse  v. 
Hill,  136  Mass.  60.  But  see  Holmes  v. 
Holmes,  18  N.  J.  Eq.  141.  In  Con- 
necticut if  there  be  no  Ulegality  in 
the  mode  of  proceeding  and  no  in- 
tentional wrong-doing,  the  finding 
of  facts  by  a  committee  is  beyond 
revision  or  correction  equally  with 
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deduction  is  from  undisputed  facts,  or  from  matter  uncontra- 
dicted and  credible  evidence,  the  controlling  reason  for  the 
application  of  the  foregoing  rule  is  not  present,  because  in 
such  ca:;e  he  has  no  better  facilities  for  reaching  a  correct 
conclusion  than  the  court  has  in  passing  upon  the  exceptions 
to  his  report.^ 

§  712.  Correction  of  report  by  the  court.— The  court  may 
correct  a  mere  error  in  calculation  in  a  master's  report,  al- 
though no  exceptions  have  been  filed,  and  without  sending  it 
back  to  the  master.'^  So  where  the  omission  to  reckon  in- 
terest on  certain  items  appeared  to  have  been  due  to  the 
master's  oversight  in  a  suit  to  redeem  from  a  mortgage,  the 
court  made  the  necessary  correctidn.'  Where  the  decree  di- 
recting an  account  to  be  taken  was  a  final  decree  with  no 
equity  reserved,  and  when  no  further  directions  consequent 
upon  the  master's  report  were  necessary,  an  error  made  by 
the  master  as  to  the  value  of  the  property  was  corrected  by 
the  court  without  referring  the  account  back  to  the  master 
for  a  restatement  or  setting  down  the  cause  for  further  hear- 
ing.* 

the  verdict  of  a  jury.  Stannard  v.  treated  on  appeal  as  conclusively  set- 
Sperry,  56  Conn.  541.  See,  also,  Ash-  tied,  unless  it  clearly  appears  that 
mead  v.  Colby,  26  Conn.  289,  313 ;  the  report  is  based  upon  an  error  of 
Goodman  v.  Jones,  26  Conn.  267 ;  law,  or  is  the  result  of  a  clear  mis- 
West  V.  Howard,  20  Conn.  581 ;  take.  Turley  v.  Turley,  85  Tenn.  251, 
Knapp  V.  White,  23  Conn.  541.  Un-  256.  See,  also,  Von  Vranker  v.  East- 
der  Vermont  acts  of  1878,  No.  17,  man,  7  Met  163. 
providing  that  a  master's  report,  '  McConomy  v.  Beed  (Pa.),  25  AtL 
"  unless  good  cause  be  shown,  shall  Rep.  176. 

when  accepted  be  conclusive  of  all  ^xjtica  Ins.  Co.  v.  Lynch,  2  Barb. 

questions  of  fact  m  issue,"  the  mas-  Ch.  573 ;  Bogert  v.  Furman,  10  Paige, 

ter  is  substituted  for  the  court,  and  496. 

his  findings  of  fact,  upon  legal  evi-  '  Crosaman  v.  Card,  148  Mass.  152. 

dence,  are  conclusive.     Hathaway  v.  Where  interest  has  accrued  after  the 

Hagan  (Vt),  24  AtL  Kep.  131 ;  Bates  v.  filing  of  the  report,  the  court  has  the 

Sabin  (Vt),  24  AtL  Rep.  1013 ;  Thrall  undeniable  right  to  refer  the  cause 

V.  Chittenden,  31  Vt  186 ;  McDaniels  to   the    master    to    determine    the 

V.   Harbour,  43  Vt   460;   Rowan  v.  amount,   or    the    court    may,  if    it 

Bank,  45  Vt  195 ;  Merrill  v.  Railroad  thinks  proper,  compute  the  interest 

Co.,  54  Vt  200 ;  Waterman  v.  Buck,  without   a    referenca    Goodwin    v. 

58  Vt  519.    Matters  of  account  when  Bishop  (HI.),  34  N.  E.  Rep.  47. 

reported  upon   by  the   mfiBter  and  <  Huston  v.  Cassidy,  14  N.  J.  Eq. 

adopted     by     the     chancellor     are  320.    For  similar  cases  see  Carpenter 
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%  713.  Be-reference. —  If  the  facts  are  imperfectly  stated 
in  the  report  so  that  no  judgment  can  be  formed  as  to  the 
proper  conclusion,'  or  if  the  existing  evidence  is  unsatisfactory, 
but  it  is  possible  that  other  evidence  exists,  which  in  conse- 
quence of  a  favorable  finding  has  not  been  adduced,'  or  if  the 
nature  of  the  matter  contested  or  the  frame  of  the  exceptions 
is  such  that  their  allowance  shows  a  necessity  for  further  in- 
vestigation,' or  if  the  report  is  based  on  erroneous  views  of 
the  master  on  important  matters,*  it  may  be  referred  back  to 
the  master  to  review  his  report,  continuing  in  the  meantime 
the  reservation  of  further  directions,  and  either  allowing  the 
exceptions  or  making  no  order  thereon.' 


V.  Sohermerhorn,  2  Barb.  C!h.  315; 
Morris  v.  Taylor,  23  N.  J.  Eq.  132 ; 
Safford  V.  Safiford,  7  Paige,  259. 

1  Adams'  Equity  (7th  Am.  ed.),  386 ; 
Finneo  v.  Goodspeed,  120  111.  624 ;  s.  c, 
12  N.  K  Rep.  196 ;  Waterman  v.  Buck, 
63  Vt  544;  s.  a,  32  Atl.  Rep.  15. 
Where  the  master  expresses  no  opin- 
ion on  a  material  point,  not  supposing 
it  was  included  in  the  reference,  if 
either  party  has  further  evidence  and 
desires  a  further  reference  it  will  be 
ordered.  Dutch  Church  v.  Smock,  1 
N.  J.  Eq.  148.  The  want  of  a  state- 
ment in  the  master's  report  that  the 
same  damages  were  included  in  two 
suits  is  no  ground  for  setting  aside 
and  recommitting  the  report,  the  fact 
being  conceded.  Jennings  v.  Dolan, 
29  Fed.  Rep.  861.  Small  errors  in  the 
master's  statement  of  an  account  in- 
volving a  large  sum  were  held  not 
sufficient  to  require  him  to  restate 
the  account,  even  though  exceptions 
to  his  report  were  sustained  on  other 
grounds.  Taylor  v.  Robertson,  27  Fed. 
Rep.  537. 

2  Adams'  Equity  (7th  Am.  ed.),  386. 

a  Adams'  Equity  (7th  Am.  ed.),  886. 

^Blauvelt  v.  Ackerman,  20  N.  J. 
Eq.  141. 

5  Adams'  Equity  (7th  Am.  ed.),  387, 
Where  a  master,  after  a  full  hearing 


of  the  proofs,  refuses  to  pass  on  the 
merits  of  the  controversy  because  of 
an  alleged  fatal  variance  between 
pleading  and  proof,  the  trial  court, 
on  a  hearing  of  the  exceptions  to  his 
report  two  years  after  the  close  of 
the  testimony,  after  reversing  his  rul- 
ing as  to  the  variance,  need  not  re- 
commit the  case  to  him  to  find  the 
facts,  but  may  itself  examine  the  tes- 
timony as  reported  by  him,  and  find 
the  facts  therefrom.  Gaines  v.  Brock- 
erhoflf  (Pa.),  19  AtL  Rep.  958,  citing 
Phillips'  Appeal,  68  Pa.  St.  130.  Where 
the  correction  of  the  report  of  a  mas- 
ter can  be  made  from  facts  appearing 
in  the  case,  aside  from  the  evidence 
before  the  master,  it  should  be  made 
without  sending  the  report  back. 
Witters  v.  Sowles,  43  Fed.  Rep.  405 ; 
Parks  V.  Booth,  102  U.  S.  96.  A  re- 
port may  be  accepted  in  part  and 
recommitted  for  the  residue.  Cal- 
lender  v.  Colegrove,  17  Conn.  2.  Al- 
though a  master's  report  may  be 
inaccurate  in  some  statements  of  fact, 
or  may  omit  some,  unless  it  appears 
that  the  defects  are  such  as  to  work 
some  material  prejudice  to  the  party 
excepting,  whereby  an  unjust  result 
is  reached,  a  re-reference  or  vacation 
of  the  report  will  not  be  directed 
McElroy  v.  Swope,  47  Fed.  Rep.  380. 
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§  714.  Re-reference  discretionary. — "  In  respect  to  such 
matters  as  the  recommital  of  accounts  or  reference  back  to  a 
master  the  chancellor  exercises  a  very  large  discretion,  and  is 
not  to  be  put  in  error  in  his  action  upon  such  motions,  except 
upon  very  clear  showing  of  merits  and  in  the  absence  of  neg- 
ligence." ' 

§  715.  Scope  of  re-reference  —  Authority  of  master, —  On 

a  re-reference  the  master  may  receive  additional  evidence,' 
and  the  court  may  in  its  order  allow  additional  proofs  to  be 
taken,  notwithstanding  a  restriction  in  the  decree  as  to  time.' 
Where  a  report  is  sent  back  to  be  amended  it  is  not  open  for 
review  generally  by  the  master,  unless  the  court  expressly 
authorizes  him  to  review  it  generally,  or  the  nature  and  scope 
of  the  exceptions  allowed  necessarily  embrace  the  whole  sub- 
ject-matter of  the  account  originally  taken  by  the  master.*  If 


In  a  suit  for  the  price  of  laDd  the 
court  rightly  declined  to  refer  the 
cause  back  to  the  master  to  enable 
defendant  to  prove  part  payment 
where  he  had  not  set  up  such  de- 
fense in  his  answer.  Lemon  v.  Rogge 
(Miss.),  11  So.  Rep.  470.  If  an  account 
has  been  stated  by  a  master,  the  court 
may  restate  the  account  without  send- 
ing it  back  to  the  master,  where  the 
account  as  restated  is  only  slightly 
changed.  Whittemore  v.  Fisher,  133 
DL  243;  s.  G,  24  N.  K  Rep.  636. 
Where  the  master  reported  the 
amount  due  upon  several  mortgages 
and  also  their  order  of  priority,  and 
upon  exceptions  taken  to  the  report 
the  order  of  priority  was  changed,  a 
final  decree  was  taken  at  once,  with- 
out a  reference  back  to  the  master. 
Chance  v.  Teeple,  4  N.  J.  Eq.  173. 

1  Jackson,  C.  J.,  in  Mosher  v.  Joyce 
(C.  C.  A.),  51  Fed.  Rep.  441, 444 ;  Hub- 
bard V.  Camperdown  Mills,  26  S.  C. 
581,  588;  Symmestt  Symmes,  18  S.  C. 
601 ;  Caulfleld  v.  County  of  Charles- 
ton, 19  S.  C.  600.  In  the  case  first 
cited  it  was  further  said  that  "  where 
litigants  have  an  opportunity  of  pre- 


senting their  cases  fully,  and  elect  to 
proceed  on  a  certain  theory  as  to 
their  rights,  which  is  subsequently 
not  sustained,  and  then  move  to  open 
the  cause  for  proof  upon  another 
theory,  some  good  showing  should 
be  presented  to  support  such  motion." 

2  Adams'  Equity  (7th  Am.  ed),  387. 

>  Worthington  v.  Hiss,  70  Md.  172 ; 
S.  C,  16  AtL  Rep.  534,  where  it  was 
considered  to  be  "  the  plain  duty  of 
a  court  of  equity  to  allow  further 
proof  to  come  in  at  any  time  during 
the  progress  of  a  cause  when  in  its 
judgment  the  taking  of  such  proof 
will  subserve  the  ends  of  justice." 
An  order  being  made  to  re-refer  an 
account  stated  and  filed  by  a  master 
"  for  the  purposes  and  with  the  pow- 
ers mentioned  in  the  original  order 
of  reference,  to  state  an  account  be- 
tween the  parties  with  particularity, 
and  that  the  said  master  have  power 
to  take  further  evidence,"  it  was  held 
that  such  order  gave  authority  to  the 
parties  to  introduce  such  evidence  as 
they  respectively  deemed  requisite. 
Van  Ness  v.  Van  Ness,  32  N.  J.  Eq.  729. 

*  Clark  V.  Willoughby,  1  Barb.  Ch. 
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the  re-reference  be  accompanied  by  an  allowance  of  the  excep- 
tion the  master  can  come  to  no  conclusion  inconsistent  with 
the  terms  of  the  exception.' 

§  716.  Costs  of  exceptions. —  The  general  rule  is  that  each 
party  recovers  costs  of  those  exceptions  on  which  he  succeeds 
and  pays  costs  on  those  upon  which  he  fails.*  Where  the 
costs  on  each  side  on  exceptions  to  a  master's  report  would 
be  nearly  equal,  the  usual  practice  of  the  court  is  to  give  no 
costs  to  either  party.'  Where  a  master's  report  is  confirmed 
by  the  court  awarding  only  nominal  damages  for  the  infringe- 
ment of  a  patent,  the  costs  of  the  reference,  including  the 
master's  fees,  and  the  costs  of  the  exceptions  and  hearing 
thereon,  should  be  taxed  against  the  complainant.* 

68.    Where,  on  appeal,  a  cause  is  re-  Ooodspeed,  120  111.  524 ;  s.  a,  12  N.  R 

manded  for  a  restatement  of  an  ac-  Rep.  196. 

count  of  rents  and  profits  by  a  master  i  Adams'  Equity  (7th  Am.  ed.),  387. 

because  the  former  statement  was  ^Hunn  v.  Norton,  Hopk.  Ch.  344; 

not  sufficiently  specific  or  had  not  Norton  v.   Whiting,   1    Paige,  578; 

been  prepared  with  reference  to  the  Methodist  E.  Church  v.   Jaques,  3 

legal  rights  of  the  parties  affected  by  Johns.  Ch.  77 ;  United  States  Equity 

it,  the  court  below  has  the  right  to  Rule  84.    A  party  who  succeeds  in  a 

adopt  any  legal  method  for  estimat-  substantial  particular  on  exceptions 

ing  the  rents  and  profits,  whether  to  a  master's  report  is,  as  a  general 

according  to  the  reasonable  value  or  rule,  entitled  to  his  costs  in  such  pro- 

the  actual  receipts,  and  is  not  bound  ceeding.    Sanford  v.  Clarke,  38  N.  J. 

to    adopt    the   same    basis   as  was  Eq.  265. 

adopted  in  the  former  statement  of  '  Richards  v.  Barlow,  1  Paige,  823. 

the  account  in  estimating  the  rental  *  Everest  v.  Buffalo  I^  Oil  Co.,  31 

value   of  the  property.    Pinneo  v.  Fed.  Rep.  742. 
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§  734.  Priorities  in  railroad  mortgage 
foreclosures. 

735.  The  same  subject  continued — 

"Six  months'  rulft" 

736.  Advice  to  receivers. 
787.  Protection  to  receivers. 

738.  Compensation  of  receivers. 

739.  Compensation  of  railway  re- 

ceivers. 

740.  Extra  compensation. 

741.  Appeals  from  allowances  for 

services. 

742.  Suits  by  receivers  —  Leave  of 

court 
748.  The  same  subject  continued  — 

Parties  and  pleading. 
744  Suits     against     receivers  — 

Leave  of  court 

745.  Application  for  leave  to  sue 

receivers. 

746.  Leave  of  court  to  make  a  re- 

ceiver a  party. 

747.  Suits  by  receivers  in  foreign 

jurisdictions  —  Comity. 

748.  Receivers'  accounts. 

749.  Removal  of  receivers. 

750.  Discharge  of  receivers. 

751.  Effect  of  discharge. 

752.  Costs  of  receivership. 


§717.  Definition  of  receiver. —  A  receiver  is  a  ministerial 
officer  of  a  court  of  chancery  appointed  as  an  indifferent  per- 
son between  the  parties  to  a  suit  to  take  possession  of  and 
preserve,  pendente  lite,  the  fund  or  property  in  litigation  when 
it  does  not  seem  equitable  to  the  court  that  either  party  should 
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have  possession  or  control  of  it.^  He  is  appointed  for  the 
benefit  of  the  interested  party  who  makes  the  application  and 
for  the  benefit  of  all  others  who  may  eventually  be  found  to 
have  an  interest  in  the  property  or  its  proceeds ;  and  the  ob- 
ject of  his  appointment  is  to  preserve  the  subject-matter  of  the 
litigation,  or  its  rents  and  profits,  from  waste,  loss  or  destruc- 
tion.' The  appointment  does  not  of  itself  affect  the  title  to 
the  property  committed  to  the  charge  of  the  receiver;'  nor 
does  it  determine  any  of  the  rights  involved  in  the  contro- 
versy.* The  receiver  is  regarded  as  the  creature  or  officer  of 
the  court,  having  only  such  powers  as  are  expressly  conferred 
upon  him  by  the  order  of  appointment,  or  such  as  are  con- 
ferred upon  him  by  the  established  rules  and  usages  of  a  court 
of  chancery.* 

§  718.  Ancillary  receivers. — An  ancillary  receiver  is  a  re- 
ceiver appointed  in  aid  of  a  receiver  appointed  by  another 
court.*  Where  a  receiver  has  been  appointed  by  a  State  court, 
a  court  of  another  State  may,  when  necessary,  appoint  an  an- 
cillary receiver.'  A  federal  circuit  court  may  appoint  a  re- 
ceiver as  ancillary  to  one  who  has  been  appointed  by  another 
circuit  court.' 

>  Beach  on  Receivers,  g  1 ;  Wyatt's  66  N.  G  S53 ;  Skinner  v.  Maxwell,  66 

Prac.    Reg.,    885;    Chautauqua    Co.  N.  C.  45;  Cobum  v.  Ames,  57  CaL 

Bank  v.  White,  6  Barb.  584;  Waters  201 ;  Hunt  v.  Wolfe,  2  Daly  (N.  Y-X 

V.    Carroll,    9  Yerg.   103;    Booth  n.  813. 

aark,   17  How.  333;    Devendorf  w.  «1  Foster's  Federal  Practice  (3d  ed.), 

Dickinson,  31  How.  Pr.  375 ;  Baker  §  343,  citing  Jennings  v.  Phila.  &c, 

V.  Adm'r  of  Backus,  82  111.  79.  R  Co.,  28  Fed.  Rep.  569;  Williams  v. 

2  Gibson's  Suits  in  Chancery,  §  843 ;  Hintermeister,  26  Fed.  Rep.  889. 

1  Barbour's  Ch.  Pr.  658.  7  Williams  v.  Hintermeister   (Pa., 

'Ellis  V.  Boston  &c.   R.  Co.,  107  1886), 36 Fed. Rep.  889.    See, also,  Bid- 
Mass.  1 ;  Ex  parte  Dunn,  8  S.  C.  307;  lack  v.  Mason,  36  N.  J.  Eq.  330. 
In  re  Colvin,  8  Md.  Ch.  Dec.  378;  'Jennings  v.  Phila.  &c.  R.  Co.,  33 
Union  Bank  v.  Kansas  City  Bank,  Fed.  Rep.  569 ;  Central  Trust  Co.  v. 
136  U.  S.  333,  336.  Wabash  &c.  R  Ca,  39  Fed.  Rep.  618. 

<Skip  V.   Harwood,   3    Atk.   569;  "  In  Mercantile  Trust  Co.  w  Kanawha 

Beach  on  Receivers,   §  1 ;  Gibson's  &c.  R.  Co.,  89  Fed.  Rep.  837,  Justice 

Suits  in  Chancery,  §  843.  Harlan  and  Judge  Jackson  held  in  a 

»  Beach  on  Receivers,  §  2;  Booth  formal  opinion  that  the  circuit  courts 

V.   Clark,  17  How.   333;   Hooper  u  of  the  United  States  cannot  take  ju- 

Winston,  34  111.  358 ;  Battle  v.  Davis,  risdiction  of  a  bill  whose  only  purpose 
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§  719.  Property  over  which  a  receiver  may  be  appointed. 

''  The  property  a  receiver  is  most  commonly  appointed  to  take 
charge  of  is: — (1)  property  levied  on  by  attachment  or  execu- 
tion and  liable  to  perish  or  deteriorate  pending  the  suit; 

(2)  goods,  wares  and  merchandise  involved  in  the  litigation ; 

(3)  judgments,  notes,  accounts  and  other  claims  attached  or 
impounded  by  garnishment ;  (4)  partnership  property  of  all 
kinds ;  (5)  corporation  property  of  all  kinds ;  (6)  real  estate 
belonging  to  tenants  in  common,  or  incumbered  by  liens  be- 
longing to  other  parties  and  by  them  sought  to  be  enforced ; 
(7)  assets  of  a  deceased  person;  (8)  trust  property  of  all  kinds; 
(9)  proceeds  of  waste  committed  on  real  estate ;  (10)  rents  and 
profits  of  real  estate,  as  of  coal,  iron  or  other  mines,  or  of 
quarries,  or  of  turnpikes  or  railroads.  Indeed  it  may  be  stated, 
generally,  that  a  receiver  may  be  appointed  of  any  kind  of 
property,  or  of  the  proceeds  of  any  kind  of  property,  real,  per- 
sonal or  mixed,  legal  or  equitable,  that  may  be  disposed  of  by 
the  decree  of  the  court  in  the  cause."  * 

§  720.  Appointment  of  receivers  discretionary  —  Ap- 
peals.—  It  is  a  well-settled  rule  that  the  appointment  of  a  re- 
ceiver is  discretionary  with  the  court.*    The  power  to  appoint 

is  an  ancillary  receivership,  but  in  196).  Citing  on  this  point,  Verplank 
other  districts  such  bills  have  been  v.  Caines,  1  Johns.  Ch.  57;  Chicago 
frequently  entertained  and  acted  &c.  Co.  v.  United  States  &c.  Co.,  57 
upon  generally,  if  not  always,  in  ex-  Pa.  St  83 ;  Hamburgh  Mfg.  Co.  v. 
parte  proceedings,  and  without  ar-  Edsall,  8  N.  J.  Eq.  141;  Leavitt  v. 
gument  The  same  has  been  done  Yates,  4  Edw.  Ch.  162 ;  Smith  v.  Rail- 
ex  parte  on  several  occasions  in  this  road  Co.,  12  Ont  App.  288 ;  Owen  v. 
court  We  will  at  present  follow  this  Homan,  3  Macn.  &  G.  378 ;  s.  &,  4 
practice,  stating,  however,  that  this  is  H.  L.  Cas.  997 ;  Hanna  v.  Hanna,  89 
without  prejudice  to  a  full  considera-  N.  C.  68 ;  Railroad  Co.  v.  Louther,  2 
tion  of  the  question  if  hereafter  a  Wall.  510 ;  Overton  v.  Eaikoad  Co., 
motion  is  made  to  dissolve  or  annul  10  Fed.  Rep.  866 ;  Williamson  v.  Rail- 
the  order."  Piatt  v.  Philadelphia,  54  road  Co.,  1  Biss.  198;  Sage  u.  Rail- 
Fed.  Rep.  569  (First  Circuit,  per  cu-  road  Co.,  18  Fed.  Rep.  574 ;  Mercantile 
riam,  Putnam,  C.  J.,  and  Nelson,  Trust  Co.  v.  Missouri  &c.  Ry.  Co.,  36 
D  J.).  Fed.  Rep.  221 ;  Credit  Co.  v.  Arkan- 

1  Gibson's  Suits  in  Chancery,  §  844.  sas  Cent.  R  Co.,  15  Fed.  Rep.  46,  49 ; 

^  Farmers'   Loan  &  Trust   Co.   v.  Farmers'  L.  &  T.  Co.  v.  Chicago  &c. 

Kansas  City  &c.  R  Co.,  53  Fed.  Rep.  Ry.  Co.,  27  Fed.  Rep.  146;  Beecheru. 

182,   to  which   is  appended  an   in-  Bininger,7Blatohf.  170;  Vosev.  Reed, 

structive  note  by  Morris  M.  Cohn,  1  Woods,  647 ;  Pullan  v.  Railroad  Co., 

Esq.,  of  Little  Rock  (s.  C,  pp.  192-  4  Bisa  35,  47 ;  Morrison  v.  Buckner, 
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a  receiver  in  a  suit  for  the  foreclosure  of  a  railroad  mort- 
gage is  to  be  exercised  sparingly  and  with  great  caution.' 
Although  a  railroad  mortgage  covers  the  income  of  the  prop- 
erty and  expressly  provides  that  the  mortgagee  shall  be  en- 
titled to  have  a  receiver  appointed  if  it  becomes  necessary  to 
resort  to  the  courts  to  enforce  the  obligations  of  the  mort- 
gagor corporation,  the  appointment  of  a  receiver  is  not  thereby 
withdrawn  from  the  discretion  of  the  chancellor.*  It  has  been 
held  in  the  federal  courts  that  the  exercise  of  the  discretion 
to  appoint  a  receiver  is  subject  to  review  on  appeal.'  In 
some  of  the  States  appeals  are  expressly  allowed*  or  disal- 


Eemp.  442.  See,  also,  Buckeye  En- 
gine Co.  V.  Donan  Brewing  Co.,  47 
Fed.  Rep.  6 ;  Sage  v.  Memphis  &  Lit- 
tle Rock  R  Co.,  125  U.  S.  361 ;  Wat- 
kins  V.  National  Bank  (Ean.),  32  Pac 
Rep.  914;  Mills  v.  Webb  (Ga.),  15  S. 
E.  Rep.  635 ;  American  Biscuit  Mfg. 
Co.  V.  Klotz,  44  Fed,  Rep.  721,  725 ; 
Mays  V.  Rose,  Freeman's  Ch.  (Miss.) 
703,  718,  where  Chancellor  Buckner 
lays  down  the  following  rules  which 
should  govern  the  exercise  of  discre- 
tion :  —  "  1st.  That  the  power  of  ap- 
pointment is  a  delicate  one  and  to  be 
exercised  with  great  circumspection. 
2d.  That  it  must  appear  the  claimant 
has  a  title  to  the  property,  and  the 
court  must  be  satisfied  by  afiBdavit 
that  a  receiver  is  necessary  to  pre- 
serve the  property.  3d.  That  there 
is  no  case  in  which  the  court  ap- 
points a  receiver  merely  because  the 
measure  can  do  no  harm.  4th.  That 
'fraud  or  imminent  danger,  if  the 
immediate  possession  should  not  be 
taken  by  the  court,  must  be  clearly 
proved.'  And  6th.  That  unless  the 
necessity  be  of  the  most  stringent 
character,  the  court  will  not  appoint 
until  the  defendant  is  first  heard  in 
response  to  the  application."  "  The 
question  of  the  appointment  of  a  re- 
ceiver in  any  case  is  left  to  the  sound 
discretion  of  the  court;  and  such  ap- 
pointment is  only  made  to  preserve 


the  property  and  assets  for  the  ben- 
efit of  all  parties  in  interest  Some- 
times it  is  necessary  to  collect  the 
debts  due;  sometimes  to  continue 
the  business.  This  is  especially  so  in 
railroad  cases,  manufacturing  estab- 
lishments and  other  cases  in  which 
an  immediate  cessation  of  the  busi- 
ness would  work  an  injury,  such  as 
the  completion  and  gathering  of 
crops;  and  in  other  cases  where  real 
estate  is  to  be  leased  out,  rents  col- 
lected and  taxes  paid."  Robinson  v. 
Taylor,  42  Fed.  Rep.  803,  811. 

1  Farmers'  L,  &  T.  Co.  v.  Kansas 
City  &c.  R  Co.,  58  Fed.  Rep.  183. 184 ; 
Railroad  Co.  r.  Howard,  131  TJ.  S., 
Append.  LXXXI ;  Fosdick  v.  Sohall, 
99  U.  a  235,  253 ;  Sage  v.  Raih-oad 
Co.,  125  U.  S.  361,  376. 

2  Pennsylvania  Co.  v.  Jacksonville 
&C.  Ry.  Co.,  55  Fed.  Rep.  131 ;  citing 
PuUan  V.  Railroad  Co.,  4  Biss.  35; 
Williamson  v.  Railroad  Co.,  1  Biss. 
198;  Tysen  v.  Railroad  Co.,  8  Biss. 
247 ;  Union  Trust  Co.  v.  St  Louis  &c. 
R  Co.,  4  Dill.  114 

'  Winthrop  Iron  Co.  v.  Meeker,  109 
XT.  &  180 ;  Tysen  v.  Wabash  &a  R 
Co.,  8  Biss.  247. 

«R  S.  Ind.  (1881),  §  1231;  Dale  v. 
Kent,  58  Ind.  684;  Buchanan  v.  Berk- 
shire L.  Ins.  Co.,  96  Ind.  510 ;  Wabash 
R  Co.  V.  Dykeman  and.),  32  N.  E. 
Rep.  823.    See,  also,  McClellan's  Di- 
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lowed  •  by  statute.  In  States  where  the  right  of  appeal  is 
confined  .to  final  decrees,  an  order  appointing  a  receiver  is  not 
generally  appealable  ^  unless  it  involves  a  substantial  decision 
of  the  merits  of  the  case,'  or  unless  some  rule  of  law  or  well- 
established  principle  of  equity  has  been  plainly  abused.* 

§  721.  Jurisdiction  to  appoint  a  receiver  —  Necessity  of 
snit  pending. —  Except  in  the  case  of  lunatics  and  infants 
whose  position  as  wards  of  the  court  gives  them  the  right  to 
apply  by  petition,  or  in  cases  similarly  situated,'  it  is  a  pre- 
requisite to  the  power  of  a  judge  to  act  upon  the  application 
for  a  receiver  that  there  should  be  a  case  pending  in  which 
the  receiver  is  to  be  appointed.'    Thus  it  has  been  held  that 


gest  of  Laws  of  Florida,  p.  167,  ch. 
17,  §  3;  Grant  v.  Webb,  21  Minn.  39. 
Where  a  receiver  was  appointed  in 
the  evening,  and  on  the  next  morning, 
before  the  order  of  appointment  was 
read  in  open  court  by  the  clerk,  de- 
fendant appeared  by  attorney  and 
objected  to  the  order,  which  objec- 
tion was  overruled,  defendant  may 
have  the  order  reviewed  on  appeal, 
though  the  record  shows  that  no  ex- 
ception was  taking  to  the  ruling  of 
the  court  appointing  a  receiver  at  the 
time  it  was  mada  Wabash  R  Ca 
V.  Dykeman  (Ind.),  32  N.  E.  Rep.  823. 

'CaL  Code  Civil  Proc,  §  939; 
French  Bank  Case,  53  Cal.  495 ;  Em- 
erie  v.  Alvarado,  64  Cal.  529. 

2  Meadow  Valley  Mining  Co.  v. 
Dodds,  6  Nev.  261;  Coates  v.  Cun- 
ningham, 80  HI.  467 ;  Hottenstein  v. 
Conrad,  5  Kan.  249 ;  Kansas  Rolling 
Mill  Ca  V.  Atchison  &c.  R.  Co.,  31 
Kan.  90;  Duncan  v.  Campau,  15 
Mich.  415 ;  Brown  v.  Vandermeulen, 
41  Mich.  418 ;  Beecher  v.  M.  &  P.  R 
M.  Co.,  4  Mich.  307 ;  Holden's  Adm'r 
V.  McMakin,  Par.  Eq.  Caa.  270 :  Eaton 
&c.  R  Co.  V.  Varnum,  10  Ohio  St 
622 ;  Johnson  v.  Hanner,  2  Lea,  8. 

^Lewis  V.  Campau,  14  Mich.  458; 
1  imry  v.  Briggs,  22  Mich.  201 ;  Knight 
c.  Nash,  22  Minn.  452.  In  New  York. 
45 


where  the  court  at  special  term  has 
power  and  jurisdiction  on  the  facts 
appearing  to  appoint  a  receiver,  its 
order  making  such  appointment  is  in 
the  exercise  of  its  discretion,  and  not 
reviewable  in  the  court  of  appeals. 
Dawson  v.  Parsons  (N.  Y.),  38  N.  E. 
Rep.  482 ;  Connelly  v.  Kretz,  78  N.  Y. 
620.  But  an  order  of  the  special 
term  of  the  Supreme  Court  is  review- 
able by  the  general  term.  Dollard  v. 
Taylor,  33  N.  Y.  Super.  Ct  496.  See, 
also,  in  New  Jersey,  Journeay  v. 
Brown,  26  N.  J.  Law,  111. 

*  Beach  on  Receivers,  §  40 ;  Wilson 
V.  Davis,  1  Mont  98 ;  Wood  v.  Brewer, 
9  Ind.  86. 

0  Baker  v.  Backus,  32  111.  96 ;  Led- 
dell's  Ex'r  v.  Starr,  19  N.  J.  Eq.  159 ; 
Ex  parte  Radcliflfe,  1  J.  &  W.  639 ; 
Anon.,  1  Atk.  578;  Ex  parte  War- 
ren, 10  Ves.  622 ;  Ex  parte  Whitfield, 
2  Atk.  315 ;  2  Daniell's  Ch.  Pr.  (5th 
ed.)  1354;  In  re  Leeraing,  20  Law  J. 
Ch.  551 ;  In  re  Gascoyne,  20  Law  J. 
Ch.  551. 

6  Pressley  v.  Harrison,  102  Ind.  14 ; 
Leddell's  Ex'r  v.  Starr,  19  N.  J.  Eq. 
159;  Anon.,  1  Atk.  578;  Crowder  v. 
Moores,  52  Ala.  821 ;  Jones  t'.  Bank 
of  Leadville,  10  Colo.  473.  The  court 
or  judge  at  chambers  has  no  power 
or  jurisdiction  to  appoint  a  receiver 


706 


BBOEIVEES. 


[§  722. 


partners  cannot,  without  any  suit  pending  between  them,  ob- 
tain the  appointment  of  a  receiver  for  their  property  by  their 
mutual  request  therefor,  one  putting  his  request  in  the  form 
of  a  complaint  against  the  other,  and  the  latter  his  consent  in 
the  form  of  an  answer  to  such  complaint.'  But  such  an  ap- 
pointment could  not  be  attacked  collaterally.*  There  may  be 
a  pending  action  so  as  to  authorize  the  appointment  of  a  re- 
ceiver although  the  notice  of  service  is  defective.' 

§  722.  Conflictingappointments  — Comity.— Neither  law, 

equity  nor  comity  require  that  either  a  State  or  federal  court 
shall  refrain  from  appointing  a  receiver  where  it  has  jurisdic- 
tion of  the  parties  and  where  such  action  is  otherwise  proper, 
merely  because  there  is  pending  in  the  other  court  a  bill  for 


when  there  is  no  action  pending. 
Franklin  v.  Meyer,  36  Ark.  96,  107, 
109 ;  Guy  v.  Doak,  47  Kan.  336,  where 
Simpson,  C,  said:  — "We  have  heen 
unable  to  find  a  single  reported  case 
anywhere  that  sustains  a  court  in  the 
appointment  of  a  receiver  before  an 
action  is  pending;  but  on  the  con- 
trary the  text-books  and  reports  are 
all  against  the  existence  of  such 
power."  Hardy  v.  McCIellan,  53  Miss. 
507;  Jones  v.  Schall,  45  Mich.  379; 
Merchants'  &c.  Nat  Bank  v.  Circuit 
Judge,  43  Mich.  393.  See,  also,  In  re 
Macaulay,  87  Hun,  576.  Of.  Grim- 
ston  V.  Turner,  18  Week.  Rep.  735. 
In  Pressley  v.  Harrison,  103  Ind.  14, 
the  court  said :  —  "As  in  the  motion 
for  appointment  nothing  is  before 
the  judge  for  determination  except 
the  application,  and  as  to  such  appli- 
cation no  pleadings  are  proper,  it 
may  well  be  doubted  whether  in  any 
case  jurisdiction  to  make  such  ap- 
pointment could  be  acquired  by  a 
judge  at  chambers  by  the  voluntary 
appearance  of  the  defendant  to  such 
motion,  where  process  had  issued  and 
no  appearance  was  entered  in  the 
cause."  In  Gold  Hunter  Min.  & 
Smelt  Co.  V.  Holleman  (Idaho),  37 
Pac.  Rep.  418,  it  was  held  that  a  re- 


ceiver cannot  be  appointed  prior  to 
the  commencement  of  an  action, 
which  is  not  until  a  complaint  is 
placed  in  the  hands  of  the  clerk  or 
deposited  in  his  ofBce  with  directions 
to  file  the  sama 

1  Pressley  v.  Harrison,  103  Ind.  14. 
Where  a  teceiver  of  mortgaged  chat- 
tels is  appointed  before  an  intended 
action  of  foreclosure  is  commenced, 
the  appointment  is  void ;  but  where 
the  intended  action  is  afterwards 
commenced,  and  defendant  after- 
wards makes  a  voluntary  appear- 
ance, and  presents  a  motion  to  re- 
move the  receiver  on  grounds  other 
than  the  non-pendency  of  the  action 
at  the  time  of  the  appointment,  and 
the  court  or  judge  overrules  the  mo- 
tion, the  person  originally  appointed 
as  receiver  will  then  become  such, 
and  be  such  from  that  time  on.  Guy 
V.  Doak,  47  Kan.  236.  The  appoint- 
ment of  a  receiver  in  Illinois  by  a 
judge  of  the  state  court  in  vacation 
is  unauthorized  by  law ;  but  if  it  is 
afterwards  confirmed  by  the  court  in 
term,  it  will  be  deemed  to  have  been 
made  by  the  court  itself.  Hervey  v. 
111.  Mid.  Ry.  Co.,  38  Fed.  Rep.  169. 

2  Pressley  v.  Lamb,  105  Ind.  171. 

» Hellebush  v.  Blake,  119  Ind.  34flL 
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foreclosure  of  the  property  affected.'  And  where  a  receiver 
appointed  by  one  court  actually  takes  possession  of  the  prop- 
erty, the  control  will  not  be  surrendered  to  a  receiver  sub- 
sequently appointed  by  the  other,  although  the  suit  in  the 
latter  court  was  commenced  before  that  in  the  former.' 

§  723.  Mode  of  appointment  —  Reference  to  a  master. — 

By  the  former  practice  in  the  English  court  of  chancery, 
which  was  followed  by  the  New  York  court  of  chancery,  the 
usual  course  was  for  the  chancellor  to  enter  an  order  refer- 
ring the  matter  to  a  master  to  make  proper  investigations 
and  report  a  proper  person  to  be  appointed  receiver,  or  to 
mate  an  appointment.  Where  the  master  is  directed  to  wp- 
point  a  receiver  and  take  from  him  the  requisite  security,  no 
order  for  the  confirmation  of  the  appointment  is  necessary; 
and  the  receiver  upon  filing  the  master's  report,  and  the  bond 
taken  by  such  master,  may  immediately  enter  upon  the  duties 
of  his  office.'  But  where  there  is  an  order  of  the  court  refer- 
ring it  to  a  master  to  report  a  proper  person  to  he  appointed 
a  receiver  of  the  property  of  a  defendant,  or  of  a  corporation, 
or  the  committee  of  a  lunatic,  etc.,  and  to  approve  of  the  sure- 
ties to  be  given  by  such  receiver  or  committee,  the  appoint- 
ment is  not  complete  until  he  is  confirmed  by  the  special 
order  of  the  court.*  Where  the  master  appoints  a  receiver,  if 
either  party  is  dissatisfied  with  the  appointment,  the  proper 
course  is  to  make  a  special  application  to  the  court  for  an 
order  that  the  master  review  his  decision.    But  the  court  will 

1  Bank  v.  Trustees,  63  Gra.  552 ;  East  Fed.   Rep.  437 ;  Erwin   v.  Lowry,  7 

Tenn.  &&  E.  Co.  v.  Atlanta  &cx  R  How.  173 ;  Griswold  v.  Railroad  Co., 

Co.,  49  Fed.  Rep.  608,  610.  9  Fed.  Rep.  797 ;  Covell  v.  Heyman, 

2 East  Tenn.  &c.  R.  Co.  v.  Atlanta  111  U.  S.  176;  s.  C.,4  S.  Ct  Rep.  355; 
&C.  R  Co.,  49  Fed  Rep.  608.  "Serv-  Heidritter  v.  Oil-Cloth  Co.,  113  U.  S. 
ice  of  process  gives  jurisdiction  over  294;  S.  C.,  5  S.  Ct  Rep.  135.  In  cases 
the  person, —  seizure  gives  jurisdic-  of  conflicting  appointments  and  in- 
tion  over  the  property ;  and  until  it  quiry  into  priority,  the  court  will,  if 
is  seized,  no  matter  when  the  suit  was  necessary,  take  into  consideration 
commenced,  the  court  does  not  have  fractions  of  a  day.  Beach  on  Re- 
jurisdiction."  Justice  Bradley  in  Wil-  ceivers,  §  233. 

mer  v.  Railroad  Co.,  3  Woods,  426;  'ira  re  Eagle  Iron  Works,  8  Paige, 

and  in  addition  to  many  authorities  385. 

there  cited,  see  Barton  v.  Keyes,  1  *lnre  Eagle  Iron  Works,  8  Paige, 

Flippin,  61;  Levi  v.   Insurance  Co.,  385. 
1  Fed.  Rep.  306;  Walker  v.  Flint,  7 
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not  set  aside  the  appointment  made  by  the  master  unless  the 
person  selected  by  him  is  legally  disqualified,  or  his  situation 
is  such  as  to  induce  a  belief  that  the  interests  of  the  property 
will  not  be  properly  attended  to  by  him.^  The  practice  of 
referring  the  appointment  of  a  receiver  to  a  master  is  no 
longer  pursued  in  the  United  States,  except  in  occasional  in- 
stances, either  in  the  State  or  federal  courts.' 

§  724.  At  what  time  a  receiver  maybe  appointed. — A  re- 
ceiver may  be  appointed  at  any  stage  of  the  proceedings  after 
suit  is  begun.'  If  the  emergency  shown  is  such  as  to  render 
it  essential  to  justice  that  a  receiver  should  be  immediately 
appointed  it  may  be  done  before  answer.*  In  such  case  the 
defendant  may  be  heard  by  affidavit  in  opposition  to  the  mo- 
tion.* A  receiver  may  be  appointed  when  a  demurrer  to 
the  bill  is  pending  and  undetermined,'  or  while  a  plea  to  an 
amended  bill  is  pending  and  undisposed  of,'  or  pending  an  ap- 

1  In  re  Eagle  Iron  Works,  8  Paige, 
389. 

2  Beach  on  Receivers,  §  105 ;  1  Fos- 
ter's Federal  Practice  (2d  ed.),  §  254, 
citing  Miltenberger  v.  Logansport  Ey. 
Co.,  106  IT.  a  286 ;  Buck  v.  Piedmont  & 
Arlington  L.  Ina  Co.,  4  Fed.  Rep.  849 ; 
Frank  v.  Denver  &c.  Ry.  Co.,  23  Fed. 
Rep.  757 ;  Taylor  v.  Philadelphia  &c. 
Ry.  Co.,  7  Fed.  Rep.  379 ;  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331,  341.  A 
motion  to  vacate  an  order  of  the  fed- 
eral circuit  court  appointing  a  re- 
ceiver, and  to  discbarge  the  receiver, 
may  be  heard  at  chambers  either  by 
the  circuit  or  the  district  judge. 
Walters  v.  Anglo-American  M.  &  T. 
Co.,  50  Fed.  Bep^  316.  See,  also,  §  16, 
supra. 

S'Henshaw  v.  Wells,  9  Humph. 
(Tenn.)  66a 

<  Johns  «.  Johns,  23  Ga.  81;  Weis 
v.  Goetter,  72  Ala.  259 ;  Blondheim  v. 
Moore,  11  Md.  365;  Clark  v.  Ridgely, 
1  Md.  Ch.  70 ;  Whitehead  y.  Wooten, 
43  Miss.  528 ;  Probasco  v.  Probasco, 
M  N.  J.  Eq.  108;  Duckworth  v.  Traf- 
ford,  18  Ves.  283 ;  Jones  v.  Dougherty, 
V.  Gia  373.    The   grounds  must  be 


very  strong  and  special.  Latham  v. 
Chaffee,  7  Fed.  Repi  525;  Beecher 
V.  Bininger,  7  Blatch.  170;  West  v. 
Sevan,  8  Edw.  Ch.  420;  Micou  v. 
Moses,  72  Ala.  439.  A  receiver  will 
not  be  appointed  on  the  coming  in  of 
the  answer  when  such  appointment 
is  the  principal  question  in  the  case, 
and  is  required,  if  at  all,  as  a  means 
for  enforcing  the  decree,  and  not  for 
a  merely  ancillary  purpose  connected 
with  the  temporary  incidents  of  the 
suit,  but  action  will  be  deferred  till 
the  bearing.  Union  Mut  L.  Ins.  Co. 
V.  Union  Mills  Plaster  Co.,  37  Fed. 
Rep.  287.  The  court  will  not  upon 
bill  and  afSdavits  before  answer  upon 
the  prayer  of  a  minority  of  stock- 
holders in  a  corporation,  in  opposi- 
tion to  the  wishes  of  the  majority,  ap- 
point a  receiver  and  practically  put 
an  end  to  the  existence  of  the  corpo- 
ration. Ranger  v.  Champion  Cotton 
Press  Ca,  52  Fed.  Hep.  609. 

*Kean  V.  Colt,  5  N.  J.  Eq.  365; 
Micou  V.  Moses,  72  Ala.  489. 

«Tumbull  V.  Prentiss  Lumber  Ca, 
55  Mich.  387. 

'  Thompson  v.  Selby,  12  Sim.  100. 
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peal,^  or  after  final  decree.^  An  application  ior  the  appoint- 
ment of  a  receiver  which  has  been  allowed  to  sleep  for  six 
years  will  be  denied  although  some  testimony  has  been  taken 
in  the  meantime.' 


§  725.  Eligibility  of  receirers. — Tne  general  rule  undoubt- 
edly is  that  a  receiver  ought  to  be  an  indifferent  person,  and 
in  the  full  sense  of  the  term  the  "  representative  of  the  court." 
His  past  relations,  the  influences  that  secured  his  appointment, 
his  sympathies  from  whatever  cause,  must  not  be  such  as  to 
predispose  him  either  way.*  But  the  selection  of  a  proper 
person  is  very  much  a  matter  within  the  discretion  of  the 
court,*  and  hence  will  very  rarely  be  interfered  with  by  an  ap- 
pellate court.'  The  court  will  not  ordinarily  appoint  one  who 
who  is  a  party,'  except,  perhaps,  in  partnership  suits  or  under 


1  Beach  on  Receivers,  §  114 ;  Merrill 
V.  Elara,  2  Coop.  Ch.  (Tenn.)  513; 
Penn.  Mut  L.  Ina.  Co.  v.  Semple,  38 
N.  J.  Eq.  814 ;  Hutton  v.  Lockridge, 
27  West  Va.  428. 

2  Beach  on  Receivers,  §  115;  Beard 
V.  Arbuckle,  19  WestVa.  145;  Brink- 
man  V.  Ritzinger,  82  Ind.  358 ;  Schrei- 
ber  V.  Carey,  48  Wis.  208 ;  Thomas  v. 
Davies,  11  Beav.  29 ;  Wright  v.  Ver- 
non, 3  Drew.  112.  After  a  decree  in 
an  action  to  subject  property  fraud- 
ulently conveyed,  a  receiver  may  be 
appointed,  though  not  prayed  in  the 
bill,  where  the  circumstances  justify 
it  Shannon  v.  Hanks,  88  Va.  338 ; 
B.  C  13  a  E.  Rep.  437. 

3  Hood  V.  First  Nat  Bank,  29  Fed. 
Rep.  55. 

<  Wood  V.  Oregon  Development 
Co.,  55  Fed.  Rep.  901,  where  a  receiver 
appointed  at  chambers,  the  court  be- 
ing ignorant  of  the  fact  that  he  was 
the  nominee  of  one  of  two  hostile 
parties  bitterly  opposed  to  each  other, 
was  subsequently  removed  on  mo- 
tion ;  Shannon  v.  Hanks  (Va),  13  S. 
E.  Rep.  437.  The  court  may  appoint 
the  person  recommended  in  the  bill 
(Johns  V.   Johns,  23  Ga  31),  and  is 


disposed  to  favor  a  person  whose  se- 
lection is  agreed  upon  by  the  parties. 
Wood  V.  Oregon  Development  Ca, 
supra;  Beach  on  Receivers,  §§  25,  26. 

»  Shannon  v.  Hanks  (Va),  13  a  E. 
Rep.  437;  Lupton  v.  Stephenson,  11' 
Ir.  Eq.  484;  Williamson  v.  Wilson,  1 
Bland,  418 ;  In  re  Empire  City  Bank, 
10  How.  Pr.  498. 

« Shannon  v.  Hanks,  88  Va  338 ;  &  a, 
13  S.  E.  Rep.  487.  In  Cookes  u  Cookes, 
2  De  a,  J.  &  a  526,  Lord  Justice 
Ehight-Bruce  said  that  to  induce  an 
appellate  court  to  act  against  the  de- 
cision of  the  lower  judge  in  the  selec- 
tion of  a  receiver  it  is  necessary  to 
find  some  overwhelming  objection  in 
point  of  propriety  of  choice  or  some 
objection  fatal  in  principle.  Jacoby  v. 
Kiesling,  87  Ga  28 ;  s.  C,  13  a  R  Rep. 
161.  But  where  the  impropriety  is 
flagrant  the  choice  of  the  lower  court 
will  be  repudiated.  Perry  v.  Oriental 
Hotel  Co.,  L.  R.  5  Ch.  App.  420 ;  Lup- 
ton V.  Stephenson,  11  Ir.  Eq.  484. 

'  Finance  Co.  v.  Charleston  &c.  R. 
Co.,  45  Fed.  Rep.  436.  Special  cir- 
cumstances may  justify  the  appoint- 
ment Blakeney  v.  Dufaur,  15  Beav. 
40 ;  Robinson  v.  Taylor,  42  Fed.  Bepi 
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special  circumstances;  or  a  solicitor  in  the  cause;'  or  the  part- 
ner of  a  solicitor ; '  or  a  near  relative  of  one  of  the  parties ; '  or 
stockholders  or  ofBcers  of  an  insolvent  corporation  party;* 
nor  a  master  in  chancery  who  may  be  called  upon  to  pass  upon 
the  receiver's  accounts ;  *  or  a  trustee  of  the  property ;  °  or  the 
next  friend  of  an  infant ;  ^  or  the  son  of  a  next  friend.*  An 
assignee  under  a  general  assignment  for  the  benefit  of  credit- 
ors which  has  been  successfully  assailed  upon  the  ground  of 
fraud  will  not  be  appointed  receiver  in  pursuance  of  the  decree 
in  such  proceedings.'  Kor  will  the  court  appoint  as  receiver 
of  an  assigned  estate  a  preferred  creditor,  whatever  his  char- 
acter may  be,  the  preference  of  whose  debt  it  is  claimed  will 
render  the  assignment  void;  such  preferred  creditor  being 


803,  812 ;  Shainwald  v.  Lewis,  8  Fed. 
Rep.  878.  And  see,  for  a  relaxation 
of  the  rule  in  partnership  suits,  Jef- 
fery  v.  Smith,  1  Jae.  &  W.  397 ;  Wil- 
son V.  Greenwood,  1  Swanst.  483. 
But  the  appointment  of  a  partner  is 
not  imperative.  Bliley  v.  Taylor 
(Ga.),  13  S.  E.  Rep.  283. 

'■  Finance  Co.  v.  Charleston  &c.  R. 
Co.,  45  Fed.  Rep.  436;  Garland  v. 
Garland,  2  Ves.  Jr.  137;  Baker  v. 
Backus,  32  III  79.  Of.  Wilson  v.  Poe, 
1  Hogan,  322.  But  where  the  court 
appointed  two  receivers,  the  mere 
fact  that  one  of  them  was  attorney 
for  complainant  was  not  deemed  an 
abuse  of  discretion  where  the  other 
was  attorney  for  defendant  Shan- 
non V.  Hanks,  88  Va.  338 ;  s.  C,  13 
S.  E.  Rep.  437. 

2  Merchants'  &c.  Nat.  Bank  v.  Kent, 
43  Mich.  292. 

3  Williamson  v.  Wilson,  1  Bland,  418. 
*  "  And  then  only  on  the  consent 

of  parties  whose  interests  are  to  be 
intrusted  to  their  charge."  Per 
Oresham,  J.,  in  Atkins  v.  Wabash 
&c,  Ry.  Co.,  29  Fed.  Rep.  161.  Fi- 
nance Ca  V.  Charleston  &c.  R.  Co., 
45  Fed.  Rep.  436;  McCuUough  v. 
Merchants'  L.  &  T.  Co.,  29  N.  J.  Eq. 
217 ;  Freeholders  &c.  v.  State  Bank, 


28  N.  J.  Eq.  166 ;  Attorney-General 
V.  Bank  of  Columbia,  1  Paige,  511. 
See,  however.  In  re  Fifty-four  First 
Mortgage  Bonds,  15  S.  C.  304  A  dis- 
tinction has  been  made  between  vol- 
untary proceedings  for  winding  up 
the  affairs  of  a  corporation  and  com- 
pulsory proceedings  for  that  purpose 
in  favor  of  eligibility  in  the  former 
case.  Matter  of  Eagle  Iron  Works, 
8  Paige,  511 ;  Beach  on  Receivers, 
§  33 ;  Buck  v.  Piedmont  &c.  Ins.  Ca, 
4  Fed,  Rep.  849. 

s  Kilgore  v.  Hair,  19  a  C.  486 ;  Ben- 
neson  v.  Bill,  62  IH.  408 ;  Ex  parte 
Fletcher,  6  Ves.  427 ;  Garland  v.  Gar- 
land, 3  Ves.  137.  A  clerk  of  the 
court  may  be  appointed.  Beach  on 
Receivers,  §  32,  and  cases  there  cited. 
But  he  is  presumptively  disqualified 
in  the  federal  courts.  20  St  at  L., 
oh.  183,  p.  415  (see  §  677,  supra). 

*  Sutton  V.  Jones,  15  Ves.  584; 
Anonymous,  3  Ves.  518;  Anon.  v. 
JoUand,  8  Ves.  72. 

'•  Stone  V.  Wishart,  2  Madd.  64. 

8  Taylor  v.  Oldham,  1  Jac.  527. 

9Eichberg  v.  Wickham,  21  N.  Y. 
Supl.  648,  where  O'Brien,  J.,  points 
out  the  •'  anomaly  of  the  same  man 
accounting  as  assignee  to  himself  as 
receiver." 
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one  of  the  parties  who  was  instrumental  in  preparing  the  as- 
signment and  in  carrying  out  the  arrangement  that  is  attacked.' 
An  act  of  congress  provides  that  "  no  person  related  to  any 
justice  or  judge  of  any  court  of  the  United  States  by  affinity 
or  consanguinity,  within  the  degree  of  first  cousin,  shall  here- 
after be  appointed  by  such  court  or  judge  to  or  employed  by 
such  court  or  judge  in  any  office  or  duty  in  any  court  of  which 
such  justice  or  judge  may  be  a  member."  * 

§  726.  Secnrity  of  receivers. —  It  is  a  general  rule  that  the 
court  appointing  a  receiver  must  require  him  to  give  security 
for  the  faithful  discharge  of  his  trust.'  But  the  obligation  to 
give  security  is  founded  upon  the  general  practice  of  the  court 
of  chancery,  and  is  sometimes  dispensed  with,*  as,  for  instance, 
where  the  receivership  is  connected  with  other  proceedings 
wherein  the  parties  are  already  protected  by  adequate  secu- 
rity,* or  where  the  receiver  is  appointed  by  consent,  in  which 
case  his  own  recognizance  may  be  accepted  as  sufficient.' 
Where  the  decree  appointing  a  receiver  does  not  require  him 
to  give  a  bond,  it  has  been  held  no  defense  to  a  suit  brought 
by  him  to  recover  property  belonging  to  the  estate ; '  but  if 
the  order  of  appointment  makes  his  giving  bond  a  condition 
precedent  to  his  taking  and  holding  possession  of  the  property, 

1  People's  Bank  v.  Fancher,  21  N.  Y.    shire  v.  Tyrrell,  Hayes,  354 ;  Wise  v. 
Supl.  545.  Ashe,  1  Ir.  Eq.  310;  Beach  on  Re- 

2  35  St  at  li,  ch.  373,  §  7,  p.  554  ceivers,  §  175.     At  least  two  sureties 
s  Tomlinson  v.  Ward,  3  Conn.  396,    are  usually  required.   Mead  v.  Orrery, 

holding  it  to  be  error  to  appoint  a  3  Atk.  235.  But  the  court  may  in 
receiver  without  requiring  security ;  its  discretion  require  only  one.  John- 
Matter  of  Eagle  Iron  Works,  8  Paige,  son  v.  Martin,  IT  &  C.  (N.  Y.  Super. 
385 ;  Mead  v.  Lord   Orrery,   3  Atk.  Ct)  504. 

235.     See,  also,  Johnson  v.  Martin,  1  <  Beach  on  Receivers,  §  178 ;  Billing 

T.  &  C.  (N.  Y.  Super.  Ct.)  504 ;   Ed-  v.  Foster,  31  S.  C.  335,  339. 

wards  v.  Edwards,  3  Ch.  D.  291;  Ex  6  Banks  v.  Potter,  31  How.  Pr.  469. 

parte  Evans,  13  Ch.  D.  253;  Carper  'Hibbert  v.  Hibbeit,  8  Mer.  681; 

V.  Hawkins,  8  West  Va.  304;  Will-  Ridout  v.  Earl  of  Plymouth,  Dick, 

iamson  v.  Wilson,  1  Bland  (Md.),  422 ;  68 ;  Countess  of  Carlisle  v.  Berkley, 

Colmore  v.   North,  27  L.  T.   (N.  S.)  Amb.  599.     Contra,  Bailie  v.  Bailie,  1 

405;  Manners  v.  Furze,  11  Beav.  30;  Ir.  Eq.  413.    See  Manners  v.  Furze, 

Tylee  v.  Tylee,  17  Beav.  583.    So  ad-  11  Beav.  30. 

ditional    security  may   be   required  '  Wilson  v.  Welch  (Mass.),  81  N.  R 

upon  an  extension  of  the  receiver-  Rep.  713. 
ship  to  additional  property.     Down- 
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the  omission  to  prove  that  he  gave  a  bond  is  fatal  to  his  right 
to  recover."  In  England  the  surety  is  required  to  be  a  free- 
holder ; '  but  in  the  United  States  this  evidence  of  responsi- 
bility is  not  usually  required.'  The  court  may  lawfully  accept 
sureties  resident  outside  the  jurisdiction  of  the  court.*  The 
amount  and  condition  of  the  bond  is  usually  stipulated  in  the 
order  of  appointment,  the  amount  being  fixed  by  the  chan- 
cellor or  officer  making  the  appointment  with  due  regard  to 
the  value  or  the  magnitude  of  the  interests  committed  to  the 
charge  of  the  receiver.*  When  the  security  becomes  insuffi- 
cient the  court  may  make  an  order  upon  the  receiver  to  show 
cause  why  he  shall  not  give  additional  sureties,  and  upon  his 
failure  to  do  so  may  remove  him  and  appoint  another  in  his 
place.*  Where  the  bond  given  by  a  receiver,  upon  his  ap- 
pointment, is  not  filed  in  the  proper  office,  through  inadvert- 
ence, the  court  may  direct  it  to  be  filed  nunc  pro  tunc' 

§  727.  The  same  subject  continued  —  Liabilities  of  sure- 
ties.—  The  liability  of  a  surety  becomes  absolute  immediately 
upon  the  failure  of  his  principal  to  perform  his  duty  and  ac- 
count to  the  court  in  accordance  with  the  condition  of  the 
bond."  The  breach  is  usually  demonstrated  by  a  failure  to  ac- 
count or  to  comply  with  an  order  to  pay  over  money,  upon  a 
rule  against  the  receiver  procured  by  application  to  the  court.' 
The  party  aggrieved  then  obtains  leave  of  court  to  sue  upon 

iHegewisch  v.  Silver,   31    N.    Y.  iJlois  v.   Betts,  Dick.   336;   Lane  v. 

Supl.  394.    But  a  bond  merely  irreg-  Townsend,  3  Ir.  Ch.  120. 

ular  or  informal  will  not  defeat  the  '  Whiteside  v,  Prendergast,  3  Barb, 

suit    Morgan  v.  Potter,  17  Hun,  403.  Ch.  471. 

2  Lofft,  148.  SMaunsell  v.  Egan,  3  Jones  &  Lat 

3  Beach  on  Receivers,  §  177;  Ed-  (Ii-.)253;  Ross  u  Williams,  11  Heisk. 
wards  on  Receivers,  94;  Smith  on  (Tenn.)410.  See,  also,  Commonwealth 
Receivers,  17.  v.  Gould,  118  Mass.  300. 

<  Taylor  v.  life  Ass'n,  3  Fed.  Rep.        »  Bank  of  Washington  v.  Creditors, 

467.    See,  also.  Ex  parte  Milwaukee  86  N.  C.  323 ;  Atkinson  v.  Smith,  89 

&C.  R  Co.,  5  Wall  188.    Otherwise  N.  C.  73;  State  v.  Gibson,  21  Ark. 

in  England.    Cockburn  v.  Raphael,  3  140 ;   Titus  v.  Fairchild,    49    N.    Y. 

Sim.  &  Stu.  458.  Super.  Ct  311,  221.     If  the  receiver 

s  Beach  on  Receivers,  §  179 ;  Taylor  dies  the  remedy  is  directly  against 

V.  Life  Ass'n,  3Fed.  Rep.  465.  the  sureties  on  their  bond.    Weems 

'Shackelford    n   Shackelford,    33  v.  Lathrop,   42  Tex.  307;  French  v. 

Gratt    481,    510,    514.      See,    also,  Dauchy,  57  Hun,    100;  Ludgater  v. 

Vaughan    v.    Vaughan,    Dick.    90 ;  Channel!,  3  M.  &  G.  175. 
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the  boud ; '  and  it  has  been  held  that  the  liability  of  the  surety 
cannot  be  ascertained  and  enforced  against  the  surety  by  pro- 
ceedings in  the  court  of  chancery,  but  only  by  an  action  at 
law  upon  the  bond,  where  the  defendant  has  a  constitutional 
right  of  trial  by  jury."  The  surety  is  not  liable  for  any  de- 
fault or  misconduct  of  the  receiver  prior  to  the  execution  of 
the  bond,  where  the  undertaking  was  that  the  receiver  "  hence- 
forth "  faithfully  discharge  his  duties.'  A  surety  who  has  ad- 
vanced or  been  compelled  to  pay  money  on  account  of  his 
obligation  is  entitled,  upon  application  to  the  court,  to  be  in- 
demnified out  of  the  balance,  if  any  there  be  due  to  the  re- 
ceiver.* Sureties  of  a  receiver  cannot  be  discharged  upon 
their  own  application,  unless  it  appear  to  be  clearly  for  the 
benefit  of  the  estate  or  of  the  parties  to  the  cause,'  or  "  where 
underhand  practice  is  proved,  and  the  person  secured  shown 
to  be  connected  with  such  practice." '  Where  the  court,  at 
the  instance  of  a  party  to  the  case,  requires  a  receiver  to  exe- 
cute a  new  bond  in  the  same  penalty  and  conditioned  as  the 
old  bond,  the  new  bond  will  not  operate  to  discharge  the 
surety  of  the  old  bond  from  liability  for  future  defaults  of 
the  receiver,  in  the  absence  of  circumstances  to  show  that  the 
second  bond  was  intended  as  a  substitute  for,  rather  than  as 
supplemental  to,  the  first.' 

§  728.  Who  may  apply  for  a  receiver. —  A  proceeding  for 
the  appointment  of  a  receiver  cannot  be  inaugurated  or  con- 

1  Bank  of  Washington  v.  Creditors,  liability  of  a  surety  is  probably 
86  N.  C.  323 ;  Atkinson  v.  Smith,  89  limited  by  the  penalty  of  the  bond. 
X.  C.  72 ;  State  v.  Gibson,  21  Ark.  110.  State  v.  Blakemore,  7  Heisk.  (Tenn.) 

2  Thurman  v.  Morgan,  79  Va.  372.  657 ;  Walker  v.  Wild,  1  Madd.  53a 
But  see    Bank  v.  Duncan,  52  Miss.  *  GIossup  v.  Harrison,  3  Ves.  &  B. 
740 ;  Atkinson  v.  Smith,  89  N.  C.  74;  134 

Seidenbach    v.  Denkenspiel,  11  Lea  « Griffith   v.   Griffith,   3  Ve&  400; 

(Tenn.),  297.  Gordon  v.  Calvert,  2  Sim.  253. 

»20  Am.  &  Eng.  Encyc.  of  Law,  ^  Hamilton  v.  Brewster,  2  Molloy, 

165 ;   Thompson  v.  McGregor,  81  N.  407.    If  a  surety  during  the  continu- 

T.  593 ;  Bissell  v.  Saxton,  66  N.  Y.  ance  of  the  receivership  procures  his 

60;  Eochester  v.  Kandall,  105  Mass.  discharge,   the  receiver  must  enter 

295 ;  S.  G,  8  Am.  Rep.  519 ;  Vivian  v.  into  a  fresh  recognizance  with  new 

Otis,  24  Wis.  518 ;  Myers  v.  United  sureties.  Vaughan  v.  Vaughan,  Dick. 

States,   1    McLean,    493 ;    Farrar    v.  90 ;  Blois  v.  Betts,  Dick.  336. 

United    States,   5  Pet.   389;  United  'Stewart  u. Johnston,  87  Ga.  97; 

States  V.  Boyd,  15  Pet  187;  United  a  a,  13  S.  E.  Rep.  258. 
States  V.  Giles,  9  Cranch,  212.     The 
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ducted  by  a  stranger  having  no  connection  with  or  interest  in 
the  subject-matter  of  the  litigation.'  It  can  only  be  made  on 
the  application  of  one  having  an  acknowledged  or  strong  pre- 
sumptive title  in  himself  or  in  common  with  others  in  the 
fund."  A  receiver  should  not  be  appointed  over  property  in 
possession  of  a  person  not  a  party  to  the  cause.'  An  insolv- 
ent stockholder  is  not  a  necessary  party  defendant  to  a  pro- 
ceeding against  a  corporation  to  obtain  a  receiver  therefor, 
and  to  compel  the  individual  stockholders  to  pay  up  their  sub- 
scriptions so  far  as  necessary  to  pay  corporate  debts.*  "  Be- 
fore a  decree  it  seems  that  one  defendant  cannot  move  for  a 
receiver"  unless  he  has  filed  a  cross-bill  for  one.*  After  a 
decree,  however,  he  may  in  a  proper  case  obtain  a  receiver 
of  the  property  of  a  co-defendant  upon  petition,'  but  not 
usually  over  the  property  of  the  plaintiff  without  a  cross-bill.' 

§  729.  Be(]ini8ites  of  the  application  —  Motion  and  affi- 
davits.—  The  facts  which  show  the  necessity  or  propriety  of 
the  appointment  should  be  stated  in  the  bill,  so  that  the  other 
party  may  answer  them.'  It  is  the  better  practice  to  insert 
a  specific  prayer  for  a  receiver  in  the  bill,"  but  a  receiver  may 
be  appointed  at  a  final  hearing,  though  there  be  no  prayer 
for  a  receiver."     The  application  must  show  clearly  such  facts 

lO'Mahoney  u  Belmont,  62  N.  Y.  §  253;  Grote  v.  Buyy,  1  W.  R  93; 

188;  Walker  V.  Drew,  30  Fla.  918.  Robinson  v.  Hadley,  11  Beav.  614; 

2  Beach  on  Receivers,  §  118;  Fel-  Kerr  on  Receivers  (3d  Am.  ed.),  158. 

lows  V.  Heermans,  13  Abb.  Pr.  (N.  154. 

S.)  8.  9  Tomlinson  v.  Ward,  3  Conn.  400 ; 

sSearlesu  Jacksonville  &a  R  Co.,  Verplanck  v.  Mercantile  Ins.  Ca,  2 

3  Woods,  631,  636.  Paige,  450.   Where  the  complaint  for 

*  Wilson  V.  California  Wine    Co.  the   appointment  of    a  receiver  of 

(Mich.),  54  N.  W.  Rep.  643.  property,  in  which  plaintiff  claims 

5  Robinson  v.  Hadley,  11  Beav.  614 ;  an  interest,  shows  that  plaintiff  may 
Leddell's  Ex'r  v.  Starr,  19  N.  J.  Eq.  have  ample  remedy  against  defend- 
160.  But  see  Sargant  v.  Read,  L.  R  ants  by  attachment  or  by  injunction, 
1  Ch.  D.  600 ;  Henshaw  v.  Wells,  9  an  order  denying  the  relief  sought 
Humph.  (Pa.)  568.  will  not    be   disturbed  on    appeal; 

6  Grote  V.  Bury,  1  W.  R  93;  Robin-  such  relief  being  discretionary  with 
son  V.  Hadley,  11  Beav.  614 ;  Kerr  on  the  chancellor.  Harmon  v.  Kentucky 
Receivers  (3d  Am.  ed.).  153,  154.  Coal,  Iron  &  Development  Co.  (Ky.), 

'  Barlow  v.   Gains,  8    Beav.   329 ;  31  S.  W.  Rep.  1054 
Hiles  V.  Moore,  15  Beav.  175;  Kerr       '« Beach  on  Receivers,  §  130. 
on  Receivers  (2d  Am.  ed.),  154.  "Bowman    v.   Bell,   14  Sim.  393; 

8 1  Foster's  Federal  Practice  (2d  ed.).  Commercial  &  Sav.  Bank  v.  Corbett, 
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as  will  justify  the  appointment  of  a  receiver.  Mere  state- 
ments upon  information  and  belief,*  or  averments  of  conclu- 
sions of  law,  are  not  sufficient.'  Amendable  defects  in  the 
bill  are  not  fatal  to  the  application.*  The  fact  that  a  petition 
for  a  receiver  is  not  verified  is  no  cause  for  dismissing  it  at 
the  final  hearing  on  the  merits;  the  receiver  having  been 
previously  appointed,  and  no  exception  having  been  taken 
to  the  appointment.*  A  plaintiff  can  move  on  his  bill  and 
on  affidavits  besides;  and  the  defendant  in  such  case  may 
use  his  answer  as  an  affidavit,'  or  he  may  read  deposi- 
tions in  reply  to  the  plaintiff's  affidavits.'  Affidavits  may 
be  read  in  support  of  the  complaint  or  bill,  but  not  to  en- 
large the  case  made  by  it.'  On  motion  for  a  receiver,  if  a 
defendant  sets  up  and  relies  upon,  in  his  affidavits,  any  new 
matter  not  directly  responsive  to  the  matters  set  up  in  the 
complainant's  affidavits,  the  complainant  may  read  affidavits 
in  reply  to  such  new  matter.  But  it  would  be  unwise  to  per- 
mit defendant  to  file  surrebutting  affidavits.'  A  sworn  answer 
denying  all  the  equities  contained  in  the  bill  will  defeat  the 
application  unless  the  plaintiff  introduces  in  support  of  his 
bill  such  evidence  as  will  overcome  the  denials  of  the  answer.* 
After  a  motion  for  a  receiver  has  been  denied  it  may  be  re- 
newed upon  new  facts.*' 

§  730.  Notice  of  application  for  appointment. —  The  gen- 
eral rule  is  that  a  receiver  cannot  be  appointed  to  deprive  the 
defendant  of  the  possession  of  his  property  without  giving 
him  notice  and  an  opportunity  to  be  heard  in  relation  to  his 

5  Sawy.  172 ;  Osborne  v.  Harvey,  1  man  v.  Whitcomb,  1  J.  &  W.  569 ; 

Y.   &  Coll.   (Ch.)  116 ;    Shannon  v.  Kershaw  v.  Mathews,  1  Eusa.  861. 

Hanks,  88  Va.  338;  s.  a,  13  S.  E.  Eep.  « Beach  on  Receivers,  §  185. 

437.  '  Hayes  v.  Heyer,  4  Sandf .  Ch.  485, 

>  Cofer  V.  Echerson,  6  Iowa,  503 ;  487. 

Hanna  v.  Hanna,  89  N.  C.  68 ;  Blond-  sSobenheimer  v.  Wheeler,  45  N.  J. 

helm  u.  Moore,  11  Md.  365.  Eq.  614 

2  Beach  on  Receivers,  §  134 ;  Heav-  9  Beach   on  Receivers,  §  151,  and 

ilon  V.  Farmers'  Bank,  81  Ind.  349.  cases  there  cited.    See  §  366  et  seq., 

'  Evans  v.  Coventry,  31  Bng.  Eq.  supra;  Allen  v.  Dallas  &o.  E.  Co.,  8 

436 ;  Ex  parte  Walker,  35  Ala.  81.  Woods,  316,  383. 

*  Bass  V.  Woolf  (Ga.),  14  S.  E.  Rep.  '»  Attorney-General  v.  Mayor  &c., 

589.  1  MoUoy,  95 ;  Fenton  i\  Lumberman's 

5  Beach  on  Receivers,  §  135 ;  Good-  Bank,  Clarke's  Ch.  360. 
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rights.'  A  minority  of  the  board  of  directors  of  a  corpora- 
tion applied  for  the  appointment  of  a  receiver  for  the  sole 
purpose  of  wrecking  the  concern,  and  the  president  of  the  cor- 
pofation  in  collusion  with  them  appeared  and  confessed  the 
allegations  of  the  bill  and  consented  to  the  appointment  of  a 
receiver.   Upon  a  motion  by  authority  of  the  corporation  to  va- 


1  Verplanck  v.  Mercantile  Ins.  Co., 
3  Paige,  438;  Haugan  v.  Netland 
(Minn.),  53  N.  W.  Rep.  878;  People  v. 
Norton,  1  Paige,  17;  Blondheim  v. 
Moore,  11  Md.  365;  Tibbals  v.  Sar- 
geant,  14  N.  J.  Eq.  449 ;  Gibson  v. 
Martin,  8  Paige,  481 ;  Sanford  v.  Sin- 
clair, 8  Paige,  878 ;  Hart  v.  Time,  3 
Edw.  Ch.  326;  Jones  v.  Schall,  45 
Mich.  380 ;  Ruffner  v.  Navis,  33  West 
Va.  655 ;  Moritz  v.  MiUer,  87  Ala.  332 ; 
Field  V.  Ripley,  30  How.  Pr.  26 ;  Ar- 
nold V.  Bright,  41  Mich.  210 ;  Fricker 
V.  Peters  &c.  Co.,  31  Fla.  354 ;  Moyers 
V.  Coiner,  22  Fla.  422 ;  Railway  Co.  v. 
Jewett,  37  Ohio  St.  659;  Ogden  v. 
Kipp,  6  Johns.  Ch.  161 ;  Caillard  v. 
Caillard,  25  Beav.  513 ;  Miltenberger 
V.  Logansport  Ry.  Co.,  106  V.  S.  286. 
■'  Ex  parte  applications  for  a  receiver 
ought  not  to  be  granted,  even  after 
judgment,  except  in  case  of  emer- 
gency, and  it  is  desirable  that  this 
rule  should  always  be  borne  in  mind, 
and  not  be  lightly  departed  from." 
Per  Lindley,  L.  J.,  in  Lucas  v.  Harris, 
L.  R.  18  Q.  B.  D.  127.  Less  than  one 
day's  notice  has  been  held  too  short 
St.  Louis  &c.  Ry.  Co.  v.  Dewees,  23 
Fed.  Rep.  691.  Under  the  Connecti- 
cut acts  of  1867,  chapter  79,  provid- 
ing for  the  appointment  of  a  receiver 
of  a  copartnership,  but  not  requiring 
notice,  an  appointment  without  rea- 
sonable notice  to  the  adverse  party 
is  erroneous.  Bostwick  v.  Isbell,  41 
Conn.  305,  holding  that  the  statute 
would  be  unconstitutional  were  it 
construed  as  authorizing  an  appoint- 
ment without  notice.  See,  also,  Mc- 
Carthy V.  Peake,  18  How.  Pr.  140.    In 


an  action  to  quiet  title  to  land,  and 
to  enjoin  defendant,  who  resided  on 
it,  from  tilling  it,  both  during  the 
pendency  of  the  action  and  perma- 
nently, the  complaint  was  verified 
only  on  information  and  belief  by 
one  of  plaintiifs'  attorneys.  A  veri- 
iied  answer  was  served,  denying  the 
facts  and  equities  set  out  in  the  com- 
plaint After  the  service  of  the  an- 
swer, and  before  a  trial  was  had, 
plaintiffs,  without  notice  to  defend- 
ant or  his  counsel,  applied  to  the  dis- 
trict court  for  an  order  appointing  a 
receiver  of  the  crops  planted  by  the 
defendant  and  growing  on  the  land. 
The  application  was  based  on  an 
affidavit  setting  out,  among  other 
things,  defendant's  insolvency,  and 
that  the  crops  were  "liable  to  be 
mortgaged,"  but  no  attempt  was 
made  to  support  the  original  equities 
set  outin  the  complaint  It  was  held 
that  an  ex  parte  order  appointing 
the  receiver  was  error,  since  the  ap- 
pointment of  receivers  ex  parte  is 
not  tolerated  by  the  courts  except  in 
cases  of  the  gravest  emergency,  and 
to  prevent  irreparable  injury.  Gran- 
din  V.  La  Bar  (N.  D.),  50  N.  W.  Rep. 
151.  Where  a  receiver  has  been  ap- 
pointed by  the  register  without  no- 
tice to  the  defendant  but  on  appeal 
by  the  latter,  the  chancellor  has  con- 
firmed the  appointment  after  allow- 
ing the  introduction  of  new  affidavits, 
and  defendant's  answer,  the  receiver 
will  not  be  discharged  for  lack  of 
such  notice.  Peter  v.  Kahn  (Ala.),  9 
So.  Rep.  739. 
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cate  the  order  and  discharge  the  receiver,  and  it  appearing  that 
there  was  no  merit  in  the  bill,  the  court  held  that  the  president, 
as  such,  had  no  authority  to  confess  the  bill  or  consent  to  the 
order,  and  that  therefore  it  was  obtained  without  any  notice 
to  the  corporation ;  and  the  receiver  was  discharged  with  all 
the  costs  of  the  receivership,  including  the  fees  and  expenses 
of  the  receiver,  taxed  against  the  plaintiff.'  But  the  rule  re- 
quiring notice  is  not  inflexible  so  as  to  prevent  the  court  from 
proceeding  in  cases  where  it  is  impracticable  to  give  legal  no- 
tice, as  in  the  case  of  absconding  or  non-resident  defendants,* 
or  in  cases  of  great  emergency  demanding  the  immediate  in- 
terference of  the  court  for  the  prevention  of  irreparable  in- 
jury.'    Subject  to  proper  limitations  the  court  may  in  such 


•  Walters  v.  Anglo-American  M.  & 
T.  Co.,  50  Fed.  Rep.  316. 

2  Maguire  v.  Allen,  1  B.  &  B.  75,  76 ; 
Pitcher  v.  Hellier.  2  Dick.  580 ;  Peo- 
ple V.  Norton,  1  Paige,  17 ;  Gibbons 
V.  Mainwaring,  9  Sim.  77 ;  Bowling 
V.  Hudson,  14  Beav.  424.  It  is  not 
necessary  to  serve  a  notice  of  the  ap- 
pointment of  a  receiver  on  the  trustee 
for  mortgage  bondholders  of  a  cor- 
poration, who  is  insane,  and  confined 
in  an  asylum  in  a  foreign  country. 
Ettlinger  v.  Persian  Rug  &  Carpet 
Co.,  20  N.  T.  Supl.  773,  holding  also 
that  the  New  York  Code  of  Civil 
Procedure,  section  714,  providing  that 
a  temporary  receiver  shall  only  be 
appointed  without  notice  in  a  case 
where  an  order  of  publication  for  the 
purpose  of  acquiring  jurisdiction 
over  the  defendant  has  been  pub- 
lished, does  not  prevent  the  appoint- 
ment of  a  receiver  for  an  insolvent 
corporation  without  notice,  where 
the  court  has  acquired  jurisdiction 
of  the  corporation  by  service  on  it, 
and  its  appearance  by  attorney. 

'  Vann  v.  Bamett,  2  Bra  C.  C.  158 ; 
Sand  ford  v.  Sinclair,  8  Paige,  375; 
Oil  Run  Petroleum  Co.  v.  Gale,  6 
West  Va.  545 ;  Ashhurst  v.  Lehman, 
86  Ala.  371 ;  Sims  v.  Adams,  78  Ala. 


397;  People  v.  Norton,  1  Paige,  18; 
Fricker  v.  Peters  &c.  Co.,  31  Fla  254; 
Moyers  v.  Coiner,  33  Fla.  422 ;  Tril- 
bert  V.  Burgess,  11  Md.  452 ;  Milten- 
berger  v.  Logansport  Ry.  Co.,  106 
U.  S.  286.  The  appointment  of  a  re- 
ceiver for  a  foreign  corporation  is 
not  void  because  the  court  at  the  time 
had  not  acquired  pereonal  jurisdic- 
tion of  the  defendant,  where  it  had 
jurisdiction  of  the  subject-matter,  by 
a  showing  of  an  immediate  neces- 
sity for  such  appointment  Glines  v. 
Supreme  Sitting  Order  of  Iron  Hall, 
20  N.  Y.  Supl.  275.  Averments  in  a 
bill  by  a  mortgagee  against  a  mort- 
gagor showing  default  in  payment 
of  the  note  at  maturity;  that  the 
mortgagor  had  in  bad  faith  sold  the 
mortgaged  property ;  that  the  vendee 
refused  to  attorn  and  deliver  up  pos- 
session to  the  mortgagee;  that  the 
mortgagor  and  vendee  were  both  in- 
solvent; that  the  vendee  had  re- 
moved a  portion  of  the  crops,  and 
there  was  danger  of  further  loss  of 
crops ;  and  that  the  security  was  in- 
adequate,—  show  a  prima  facie  case, 
and  justify  the  appointment  of  a  re- 
ceiver on  an  ex  parte  application 
without  notice  where  a  bond  of  in- 
demnity is  given.  Hendrixv.  Ameri- 
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cases  proceed  without  notice  and  leave  the  party  to  vacate 
the  order  if  he  chooses  to  come  in  and  submit  to  the  jurisdic- 
tion of  the  court.*  Where  it  is  proper  to  appoint  a  receiver 
ex  pa/rie,  the  particular  circumstances  which  render  such  a  sum- 
mary proceeding  necessary  should  be  distinctly  stated  in  the 
bill  or  petition  on  which  the  application  is  founded.* 

§  731.  Receivers'  certificates,  when  anthorized. —  A  re- 
ceiver's certificate  may  be  defined  to  be  a  non-negotiable  evi- 
dence of  debt  or  debenture,  issued  by  authority  of  a  court  of 
chancery  as  a  first  lien  upon  the  property  of  a  debtor  corpo- 
ration in  the  hands  of  a  receiver.'  It  is  only  against  railroad 
mortgagees  that  the  United  States  Supreme  Court  has  sus- 
tained orders  giving  priority  to  receivers'  certificates  repre- 
senting particular  indebtedness,  and  then  only  on  principles 
having  no  application  to  a  mortgage  executed  by  a  private 
corporation  owing  no  duty  to  the  public*    The  power  to  au- 


can  Freehold  Land  Mortgage  Com- 
pany of  London  (Ala.),  11  So.  Rep. 
213.  In  an  action  of  foreclosure 
against  a  non-resident  mortgagor, 
where  an  application  is  made  for  the 
appointment  of  a  receiver  to  collect 
the  rents  and  profits,  and  only  two 
days'  notice  is  given  defendant,  who 
appears  specially  by  counsel  and  ob- 
jects to  the  hearing,  and  the  court 
overrules  the  objection,  but  gives  a 
reasonable  time  to  prepare  for  the 
motion,  and  defendant  subsequently 
appears  and  resists,  the  action  of  the 
court  in  proceeding  to  the  hearing 
on  the  merits  will  be  sustain3J  on  ap- 
peal as  being  within  its  reasonable  dis- 
cretion. Haugan  v.  Net'and  (Minn.), 
53  N.  W.  Rep.  873. 

'  Haugan  v.  Netland  (Minn.),  53 
N.  W.  Rep.  873.  Where  a  receiver  is 
appointed  without  notice,  the  de- 
fendant has  a  right  afterwards  to 
apply  for  relief  against  the  order  ap- 
pointing such  receiver.  People  v. 
Norton,  1  Paige,  17.  A  State  court 
appointed  a  receiver  ex  parte,  and 
after  removal  of  the  case  to  the  fed- 


eral court  the  latter,  upon  full  hear- 
ing, rescinded  the  order  appointing 
him.  McHenry  v.  N.  Y.  &c.  R.  Co., 
25  Fed.  Rep.  114 

2  Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige,  438.  Revised  Statutes  of 
Indiana,  section  1230,  provides  that 
receivei's  shall  not  be  appointed  in 
any  case  until  the  adverse  party  shall 
have  appeared,  or  shall  have  reason- 
able notice  of  the  application  for  such 
appointment, "  except  upon  sufficient 
cause  shown  by  affidavit"  It  was 
held  that  where  a  verified  complaint 
stated  that  there  was  an  emergency 
for  the  ex  parte  appointment  of  a 
receiver,  but  failed  to  state  the  facts 
on  which  the  opinion  of  plaintiS 
was  founded,  such  appointment  was 
not  justified.  Wabash  R.  Co.  v. 
Dykeman  (Ind.),  83  N.  E.  Rep.  823. 

'  Beach  on  Receivers,  §  379. 

'Farmers'  L.  &  T.  Co.  v.  Grape 
Creek  Coal  Co.,  50  Fed.  Rep.  481.  Cit- 
ing Fosdick  V.  Schall,  99  U.  S.  235 ; 
Barton  v.  Barbour,  104  U.  S.  126; 
Miltenberger  v.  Railroad  Co.,  106  U. 
S,  886 ;  a  G,  1  S.  Ct  Rep.  140 ;  Union 
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thorize  the  issue  of  receivers'  certificates  "  is  undoubtedly  to 
be  exercised  with  great  caution,  and,  if  possible,  with  the  con- 
sent or  acquiescence  of  the  parties  interested  in  the  fund."* 
"  The  courts  have  seen  fit  to  authorize  the  issue  of  receivers' 
certificates  where  it  was  found  necessary  to  maiie  extensive 
repairs  in  order  to  operate  the  railroad,  and  the  current  in- 
come was  inadequate  to  meet  the  expense;'  for  the  improve- 
ment, repair  and  operation  of  the  road ; '  for  the  payment  of 
taxes,  labor,  materials  and  supplies  due  prior  to  the  abandon- 
ment of  the  receiver;*  for  further  construction,  equipment 
and  final  completion  of  the  road;*  to  complete  an  unfinished 

Trust  Ckj.  B,  Railroad  Co.,  117  U.  & 
434;  S.  C,  6  a  Ct  Rep.  809;  Wood  v. 
Trust  Ca,  128  U.  S.  421 ;  s.  a,  9  & 
Ct  Rep.  131 ;  Kneeland  v.  Trust  Ca, 
136  U.  S.  89;  s.  a,  10  &  Ct  Rep.  950; 
Morgan's,  eta  Co.  v.  Texas  Cent  Ry. 
Co.,  137  U.  S.  171 ;  S.  a,  11  S.  Ct  Rep. 
61.  In  Wallace  v.  Loomls,  97  U.  S.  146, 
Justice  Bradley  said : — "The  power  of 
a  court  of  equity  to  appoint  manag- 
ing receivers  of  such  property  as  a 
railroad,  when  taken  under  its  charge 
as  a  trust  fund  for  the  payment  of 
incumbrances,  and  to  authorize  such 
recei  vers  to  raise  money  for  the  pres- 
ervation  and  management  of  the 
property,  and  make  the  same  charge- 
able as  a  lien  thereon  for  its  repay- 
ment, cannot  at  this  day  be  seriously 
disputed.  It  is  a  part  of  that  juris- 
diction always  exercised  by  the  court, 
by  which  it  is  its  duty  to  protect  and 
preserve  the  trust  funds  in  its  hands." 
See,  also,  Meyer  v.  Johnson,  58  Ala. 
237 ;  Union  Trust  Co.  v.  Illinois  &c. 
R  Co.,  117  U.  a  434 ;  Miltenberger  v. 
Logansport  R  Co.,  106  U.  a  286; 
Hoover  v.  Montclair  &c.  R  Co.,  29  N, 
J.  Eq.  4 

1  Per  Justice  Bradley  in  Wallace  v. 
Loomis,  97  U.  S.  146 ;  Investment  Co. 
V.  Ohio  &c.  R  Co.,  36  Fed.  Rep.  48 ; 
Credit  Co.  v.  Arkansas  Cent  R  Co., 
15  Fed.  Rep.  46,  where  Caldwell,  J., 
said  that "  if  the  road  cannot  be  kept 


running  without  its  exercise,  except 
to  a  limited  extent,  the  safe  and  sound 
practice  is  to  discharge  the  receiver 
or  stop  running  the  road  and  speed 
the  foreclosura"  Shaw  v.  Railroad 
Co.,  100  U.  a  605, 612 ;  Barton  v.  Bar- 
bour, 104  U.  a  126,  138;  Taylor  v. 
Philadelphia  &c  R  Co.,  9  Fed.  Rep.  1. 

2  Hoover  v.  Montclair  &c.  R  Co., 
29  N.  J.  Eq.  4;  Credit  Co.  v.  Arkan- 
sas Cent  R  Co.,  15  Fed.  Rep.  46. 

'Turners.  Peoria  &o.  R  Co.,  95111. 
134;  a  a,  1  Am.  &  Eng.  R  Cas.  848; 
35  Am.  Rep.  144 ;  Stanton  v.  Alabama 
&c.  R  Co:,  2  Woods,  506. 

<  Humphreys  v.  Allen,  101  111.  490 ; 
S.C.,4:  Am.  &  Eng.  R  Cas.  14 ;  Lang- 
don  V.  Vermont  &c  R  Co.,  58  Vt  228 ; 
S.  &,  4  Am.  &  Eng.  R  Cas.  33 ;  Tay- 
lor V.  Philadelphia  &c.  R  Co.,  7  Fed. 
Rep.  377 ;  Union  Trust  Co.  v.  Ulinois 
&c.  R  Co.,  117  U.  a  434 ;  s.  a,  25  Am. 
&  Eng.  R  Cas.  560.  See,  also,  Doug- 
lass V.  Cline,  12  Bush  (Ky.),  608 ;  New- 
port &c.  Bridge  Co.  v.  Douglass,  12 
Bush  (Ky.),  673.  But  see  Raht  v.  At- 
trill,  42  Hun,  414. 

'  Bank  of  Montreal  v.  Chicago  &c. 
R  Co.,  48  Iowa,  518 ;  Bank  of  Mon- 
treal V.  Thayer,  7  Fed.  Rep.  622 ;  Gi- 
bert  V.  Washington  City  &c.  R  Co., 
33  Gratt  586 ;  s.  c,  1  Am.  &  Eng.  R 
Cas.  473;  Smith  v.  McCullough,  104 
U.  a  25 ;  S.  C,  3  Am.  &  Eng.  R  Ca& 
159;  Miltenberger  v.  Logansport  R 
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portion  of  the  Foad  within  a  certain  time  fixed  by  law,  for  the 
purpose  of  acquiring  valuable  land  grants  and  franchises  de- 
pending on  such  completion ; '  for  the  purchase  of  rolling-stock 
and  for  the  preservation,  management  and  repair  of  the  road ; ' 
for  the  purchase  of  rolling-stock,  machinery  and  necessary 
supplies,  and  to  repair  and  to  operate  the  road ; '  to  replace 
earnings  diverted  from  operating  expenses  and  ordinary  re- 
pairs;* for  relaying  in  a  substantial  manner  a  portion  of  the 
track  hastily  built  and  considered  unsafe;*  to  pay  the  rent  of 
locomotives  leased  by  the  company  and  in  use  on  the  road ;  • 
to  build  and  thereby  complete  certain  portions  of  the  road  at 
a  stipulated  expenditure  per  mile.'  The  lien  of  receivers'  cer- 
tificates may  be  enforced  in  an  independent  suit,*  and  in  a 
court  exercising  ancillary  jurisdiction."" 

§  732.  Orders  authorizing  receivers'  certificates An 

order  for  the  issue  of  receivers'  certificates  is  usually  made  only 
after  notice  to  all  the  parties  in  interest."  But  a  full  oppor- 
tunity to  be  heard  on  evidence  as  to  the  propriety  of  the  ex- 


Co.,  106  U.  a  286 ;  s.  C,  13  Am.  &  Eng. 
R.  Cas.  464  But  the  issuing  of  re- 
ceivers' certificates  for  the  purpose  of 
borrowing  money  to  complete  an 
unfinished  road  should  not  be  au- 
thorized except  imder  extraordinary 
circumstances.  Shaw  v.  Little  Rock 
&c.  R.  Co.,  100  U.  S.  6ia  See,  also, 
Hand  v.  Savannah  &c.  R.  Co.,  10  S.  C 
406 ;  Credit  Ca  v.  Arkansas  Cent  R 
Ca,  15  Fed.  Rep.  46. 

>  Kennedy  v.  St  Paul  &c.  R  Ca,  2 
Bill.  448;  Jerome  v.  McCarter,  94  TT. 
S.  734 

*  Hoover  v.  Montclair  &c.  R  Ca,  3^ 
N.  J.  Eq.  4;  Vermont  &c.  R  Co.  v. 
Vermont  Cent  R  Ca,  50  Vt  500.  See, 
also,  Vilas  »i  Page,  106  N.  Y.  439. 

'  Wallace  ut  Loomis,  97  XJ.  a  146 ; 
Swan  V.  Cbrit,  110  U.  S.  603 ;  &  G,  17 
Am.  &  Eng:  R  Ca&  354;  Turner  v. 
Peoria  &&  R  Ca,  95  HI  134;  sl  a,  1 
Am.  &  Eng.  R  Cas.  348 ;  Meyer  v, 
JobmsoQ^  53  Ala.  337. 

*  Union  Trust  Ca  v.  Illinois  &c.  R 


Ca,  117  U.  a  434;  s.  a,  25  Am.  & 
Eng.  R  Cas.  560. 

•Stanton  v.  Alabama  &c.  R  Co.,'2 
Woods,  506.  See,  also,  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331 ;  In  re 
United  States  Rolling-stock  Co.,  63 
How.  Pr.  286. 

•Coe  V.  New  Jersey  &c  R  Co.,  27 
N.  J.  Eq.  37 ;  Turner  v.  Peoria  &c.  R 
Ca,  95  111.  184;  s.  CL,  1  Am.  &  Eng. 
R  Caa  348;  35  Am.  Rep.  144 

'  30  Am.  &  Eng.  Ency  c.  of  Law,  399, 
400, 401 ;  Bank  of  Montreal  v.  Chicago 
&a  R  Co.,  48  Iowa,  518.  See,  alsa 
Gibert  v.  Washington  &c.  R  Co.,  S3 
Gratt  586 ;  a  c,  1  Ant  &  Eng.  R 
Cas.  473,  and  cases  cited  in  Meyer  v. 
Johnson,  53  Ala.  237. 

'Swan  V.  Clark,  110  U.  S.  602.  See, 
however.  Turner  v.  Peoria  &c.  R  Ca, 
95  IlL  134 ;  S.  G,  1  Am.  &  Eng.  R 
Cas.  348;  35  Am.  Rep.  144. 

»  Mercantile  Trust  Ca  v.  Kanawha 
&c.  Ry.  Ca,  50  Fed.  Rep.  874 

'«  Ex  parte  Mitchell,  12  a  G  » 
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penditures,  and  of  making  them  a  first  lien,  is  judicially  equiva- 
lent to  prior  notice.'  Lienholders  entitled  to  notice  of  an 
order  authorizing  a  receiver  to  issue  certificates  vrho  receive 
no  notice  may  come  in  and  contest  the  necessity,  validity,  ef- 
fect and  amount  of  all  such  certificates,  and  the  court  will 
establish  the  priorities  as  between  the  certificates  and  the 
liens  according  to  the  equities  of  the  case.'  The  receiver  and 
those  lending  money  to  him  on  certificates  issued  on  orders 
made  without  prior  notice  to  the  parties  interested  take  the 
risk  of  final  action  of  the  court  in  regard  to  the  loans.'  But 
the  order  stands  until  set  aside,  and  a  reference  to  determine 
all  claims  against  the  receiver  and  the  confirmation  of  the 
report  upon  the  reference  which  makes  no  allusion  to  the 
certificates  is  not  an  adjudication  against  them  when  it  ap- 
pears that  the  holder  had  no  notice  of  the  reference.*  It  has 
been  held  that  one  who  knows  that  certificates  are  about  to  be 
issued  and  made  a  paramount  lien,  and  who  neglects  to  inter- 
vene and  raise  his  objections,  is  estopped  to  contest  their  validity 
after  third  parties  have  invested  money  in  such  certificates  in 
good  faith.*  So  a  purchaser  at  a  judicial  sale  made  subject  to 
the  payment  of  receivers'  certificates  is  estopped  from  denying 
their  validity.'  The  terms  of  the  order  cannot  be  extended  or 
altered  by  implication.'  Under  an  order  authorizing  the  issu- 
ance of  receivers'  certificates  to  pay  taxes,  "  wages  and  freights 
due  and  to  become  due,"  certificates  given  to  secure  a  debt  to 
a  merchant  incurred  by  giving  orders  upon  him  to  employees 
in  payment   of  wages  were  held  invalid.'    An  appeal  wiU 

1  Union  Trust  Ca  v.  Illinois  &c.  R  Term  R.  146 ;  Golightly  v.  Jellicoe, 

Ca,  117  U.  a  434;  S.  C,  25  Am.  &  HiL  9  Geo.  3,  B.  R,  referred  to  in  the 

Eng.  R.  Cas.  560.    See,  also,  Milten-  note  to  Ravee  v.  Farmer,  supra. 

herger  v.  Logansport  &c.  R  Co.,  106  'Humphreys  v.  Allen,  101  IlL  490; 

U.  S.  288;  8.  a,  12  Am.  &  Eng.  R  s.  c,  4  Am.  &  Eng.  R  Cas.  1.     See, 

Gas.  464.  also,  Miltenberger  v.  Logansport  &c. 

'Hervey  v.  IlL    Mid.   Ry.  Co.,  28  Ry.  Co.,  106  U.  Sl  286;  Union  Tiust 

Fed.  Rep.  169.  Ca  v.  Illinois  &c.  R  Co.,  117  U.  S. 

» Union  Trust  Co.  v.  Illinois  &a  Ry.  434 

Co.,  117  U.  a  434;  Mercantile  Trust  « Central  Nat  Bank  v.  Hazard,  30 

Ck\  V.  Kanawha  &c.  Ry.  Ca,  50  Fed.  Fed.  Rep.  484 

Rep.  874  estate  v.   Edgefield   &c.  R  Co.,  5 

*  Mercantile  Trust  Co.  v.  Kanawha  Lea  (Tenn-X  85a 

&c.  Ry.  Co.,  50  Fed.  Rep.  874  citing  *  Fidelity  Ina  Ca  v.  Shenandoah 

to  the  last  point,  Ravee  v.  Farmer,  4  Iron  Co.,  42  Fed.  Rep.  372. 
40 
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lie  from  an  order  authorizing  the  issue  of  receivers'  certifi- 
cates.' 

§  733.  Negotiability  of  receivers'  certificates.—  Receiv- 
ers' certificates  are  not  commercial  paper,  and  the  holder 
takes  them  subject  to  all  equities  between  the  original  parties 
even  though  he  acquired  them  for  value  and  without  notice.* 
When  such  certificates  are  negotiated  at  a  discount  which  the 
receiver  is  not  authorized  to  allow,  a  subsequent  hona  fide 
holder  will  only  be  protected  to  the  amount  actually  advanced 
by  the  first  purchaser.'  When  the  receiver  uses  and  disposes 
of  certificates  in  a  manner  not  in  accordance  with  the  order 
of  the  court  authorizing  their  issue,  they  are  invalid  and  of 
no  effect.* 


1  Farmers  L.  &  T.  Co.,  Petitioners, 
139  U.  S.  206. 

2  Central  Nat.  Bank  v.  Hazard,  80 
Fed.  Rep.  484 ;  Turner  v.  Peoria  &c. 
R.  Co.,  95  III  134;  s.  0.,  1  Am.  &  Eng. 
R  Cas.  348;  35  Am.  Rep.  144;  Stan- 
ton V.  Alabama  &c  E.  Co.,  2  Woods, 
506 ;  Baird  v.  Underwood,  74  HI.  176 ; 
Bank  of  Montreal  v.  Chicago  &c.  R 
Co.,  48  Iowa,  518 ;  Union  Trust  Co. 
V.  Chicago  &c.  R  Co.,  7  Fed.  Rep. 
513;  Newbold  v.  Peoria  &o.  R  Co., 
5  111.  App.  367.  In  Turner  v.  Peoria 
&c.  R  Co.,  95  III.  134 ;  S.  C,  1  Am.  & 
Eng.  R  Caa  348 ;  35  Am.  Rep.  144, 
Scott,  J.,  said:  —  "The  conclusion 
reached  rests  upon  legal  principles 
that  have  long  been  settled,  but  the 
rule  deducible  therefrom  has  the 
strongest  equitable  consideration  for 
its  support.  It  usually  appears  on 
the  face  of  such  instruments  by  what 
authority  they  were  issued  and  for 
what  specific  purpose.  Holders, 
therefore,  will  always  be  chargeable 
with  notice  of  these  facts.  Consid- 
erations of  the  highest  concern  to  all 
parties  interested  in  the  trust  prop- 
erty make  it  imperative  that  the 
court  that  charges  the  fund,  through 
its  appointed  ofiScer,  should  have  the 
most  vigilant  care  that  the  property 


is  not  improvidently  wasted.  All 
persons  dealing  in  such  securities 
must  kuow  that  payment  can  only 
be  coerced  by  application  to  the  court 
having  control  of  the  trust  property 
for  an  order  upon  its  acting  officer. 
Such  certificates  have  not  been  cur- 
rent in  commercial  transactions  as 
bills  of  exchange  and  other  nego- 
tiable paper,  nor  are  they  likely  to 
become  so.  It  is  known  they  are  is- 
sued only  for  the  benefit  of  the  trust 
property,  and  usually  the  specific 
purpose  is  mentioned  on  the  face,  or, 
as  in  this  case,  on  the  back,  of  the 
certificate.  The  design  is  only  to 
charge  the  trust  property,  and  that 
only  so  far  as  it  is  equitable  to  do  so. 
While  courts  will  be  zealous  to  pro- 
tect the  rights  of  parties  who  may 
have  furnished  money  for  the  pres- 
ervation of  the  trust  property,  equal 
care  will  be  observed  to  see  that  the 
property  is  not  wasted  by  improvi- 
dent acts  of  receivers." 

8  Central  Nat  Bank  v.  Hazard,  80 
Fed.  Rep.  484. 

*  Stanton  v.  Alabama  &c.  R  Co., 
31  Fed.  Rep.  585,  holding  that  a  con- 
tract to  pay  invalid  certificates  issued 
by  a  receiver,  made  by  a  purchaser 
of  the  property  who  subsequently 
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§  734.  Priorities  in  railroad   mortgage  foreclosures. — 

The  doctrine  established  by  the  decisions  of  the  United  States 
Supreme  Court  and  circuit  courts  is  that  "  railroad  property, 
when  the  railroad  is  a  going  concern,  differs  from  all  other 
property  in  this: — If  the  mortgage  creditors  ask  the  aid  of 
the  court  in  foreclosing  their  lien  they  can  be  put  upon  terms. 
Before  the  property  is  taken  out  of  the  hands  of  the  legal 
owner  and  put  into  that  of  a  receiver,  provision  must  be  made 
for  the  payment  of  balances  due  to  connecting  lines,  and  for 
the  satisfaction  of  certain  favored  claims,  such  as  wages  for 
laborers,  employees,  and  the  like,  accruing  within  a  certain 
time  before  the  application  for  a  receiver.  This  condition 
seems  to  be  imposed  within  the  discretion,  and  to  rest  only 
in  the  discretion,  of  the  court.*    And  if  in  the  course  of  in- 


became  receiver,  not  being  required 
by  an  order  of  the  court,  cannot  be 
enforced  against  the  receiver  in  his 
oflBcial  capacity,  nor  the  property  be 
made  liable  thereon. 

1  Thomas  v.  Railviray  Ck).,  36  Fed. 
Rep.  817.  See,  also.  Central  Trust 
Co.  V.  St  Louis  &C.  Ey.  Ca,  41  Fed. 
Rep.  551.  And  for  decisions  in  the 
State  courts,  see  Poland  v.  Lamoille 
Valley  R  Co.,  52  Vt  144;  William- 
son V.  Washington  City  &c.  R.  Co., 
33  Gratt  624 ;  Duncan  v.  Chesapeake 
&C.  R  Co.  (Va),  15  Law  Reg.  (N.  S.) 
428 ;  Douglass  v.  Kline,  12  Bush  (Ky.), 
608 ;  Fidelity  Ins.  &c.  Co.  v.  Shenan- 
doah Valley  R  Co.,  86  Va.  1 ;  Mcll- 
henny  v.  Binz,  80  Tex.  1 ;  Meyer  v. 
Johnson,  58  Ala.  237 ;  Bank  of  Mon- 
creal  v.  Chicago  &c.  R  Co.,  48  Iowa, 
518.  Where  a  second  mortgagee 
brings  a  suit  for  f oreclosui'e  and  a  re- 
ceiver is  appointed  on  his  application, 
a  party  furnishing  supplies  to  keep  the 
i-oad  a  going  concern  has  an  equity 
against  him  but  not  against  the  first 
mortgagees,  although  the  latter  file 
cross-bills  in  the  suit.  Bound  v. 
South  Carolina  Ry.  Co.,  47  Fed.  Rep. 
30.  "  When  a  court  of  chancery  is 
asked  by  railroad  mortgagees  to  ap- 


point a  receiver  of  railroad  property 
pending  proceedings  for  foreclosure, 
the  court,  in  the  exercise  of  a  sound 
judicial  discretion,  may,  as  a  condi- 
tion of  issuing  the  necessary  order, 
impose  such  terms  in  reference  to 
the  payment  from  the  income  during 
the  receivership  of  outstanding  debts 
for  labor,  supplies,  equipment  or  per- 
manent improvement  of  the  mort- 
gaged property  as  may,  under  the 
circumstances  of  the  case,  appear  to 
be  reasonable.  Fosdick  iw.  Schall,  99 
U.  S.  251."  Union  Trust  Co.  v. 
Soutter,  107  U.  S.  591.  "The  cases 
following  Fosdick  v.  Schall  agree 
that  the  mortgagee  or  lien  holder 
who  procures  a  receivership  thereby 
consents  to  the  subjection  of  his  in- 
terest in  the  property  of  which  pos- 
session is  taken  at  his  instance  to  the 
discharge  of  liabilities  and  expenses 
incurred  by  the  receiver  under  the 
proper  order  of  the  court."  Central 
Trust  Co.  V.  Wabash  &c.  Ry.  Co.,  46 
Fed.  Rep.  26, 33.  But  in  Kneeland  v. 
American  Loan  Co.,  136  U.  S.  97,  it 
was  said  that  whon  a  court  appoints 
a  receiver  of  railroad  property  it  has 
no  right  to  make  that  receivership 
conditional  on  the  payment  of  other 
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vestigation  it  shall  appear  that  there  are  still  unpaid  creditors 
who  furnished  supplies  and  materials  necessary  for  running 
the  road,  and  that  interest  has  been  paid  on  mortgage  bonds, 
or  permanent  improvements  made,  out  of  the  earnings  during 
the  period  when  such  debts  were  contracted,  the  court  which 
has  appointed  the  receiver  will  order  the  amount  so  used  for 
interest  or  improvements  to  be  brought  in  for  the  benefit  of 
this  class  of  creditors,  either  from  the  earnings  in  the  hands 
of  the  receiver,  or,  failing  these,  from  the  corpus  of  the  prop- 
erty." '  In  order  to  create  an  equity  prior  to  the  rights  of 
the  mortgagee,  the  following  conditions  must  concur : —  "  The 
railroad  company  must  have  been  kept  a  going  concern.  The 
creditor  must  have  aided  with  necessary  material,  supplies  or 
equipment  in  so  keeping  it  a  going  concern.  It  must  have 
made  earnings.  These  earnings  must  have  been  used  in  whole 
or  in  part  in  the  payment  of  interest,  or  in  making  perma- 
nent improvements,  or  for  the  benefit  in  some  way  of  the 
mortgage  creditors  or  stockholders."  *    Where  a  trustee  for 


than  those  few  unsecured  claims 
which,  by  the  rulings  of  the  court, 
have  been  declared  to  have  an  equi- 
table priority.  Nevertheless,  in  Farm- 
ers' L.  &  T.  Co.  V.  Kansas  City  &c. 
R  Ca,  58  Fed.  Eep.  188,  the  court  as- 
serted an  uncontrollable  discretion  by 
exacting  an  express  assent  to  the 
terma  imposed.  Some  very  nice  dis- 
tinctions have  been  taken  between 
preferential  and  non-preferential 
debts,  and  where  the  court  intended 
to  make  a  condition  comprehensive 
enough  to  silence  contention  on  that 
subject,  it  declined  to  act  upon  the 
assent  of  counsel  until  the  party  ap- 
plying for  the  appointment  had 
been  advised  of  the  proposed  condi- 
tions and  expressly  instructed  its 
counsel  to  assent  thereto.  Farmers' 
I*  &  T.  Ca  u  Kansas  City  &c.  R.  Ca, 
sxipra,  where  Caldwell,  C.  J.,  in  a 
vigorous  opinion,  vindicates  the  pro- 
priety of  prescribing  conditions  for 
the  payment  of  debts  for  labor,  sup- 
plies and  material,  and  pronounces  it 


the  "  later  and  sounder  practice,"  on 
general  principles  of  equity.  But  no 
claims  should  be  allowed  which  do 
not  fall  clearly  within  the  condition. 
a  a,  193. 

1  Per  Simonton,  J.,  in  Finance  Ca 
V.  Charleston  &c.  R  Co..  48  Fed. 
Rep.  188,  189,  190 ;  Fosdick  v.  Schall, 
99  U.  S.  235 ;  Thomas  v.  Railway  Ca, 
36  Fed.  Rep.  817, 818, 819,  where  many 
authorities  are  collected. 

*  Per  Simonton,  J.,  in  Finance  Ca 
V.  Charleston  &a  R  Co.,  48  Fed.  Rep. 
188,  190.  See  Burnham  v.  Bowen, 
111  U.  S.  782.  "  The  doctrine  of  Fos- 
dick V.  Schall  is  applicable  wholly  to 
debts  incurred  for  operating  ex- 
penses, and  does  not  apply  where  it  is 
a  question  of  original  construction. 
.  .  .  It  only  applies  where  there 
is  a  diversion  of  the  income  of  a 
going  concern  from  the  parties  to 
which  that  income  is  equitably 
and  primarily  devoted."  Wood  «, 
Deposit  Co.,  128  U.  a  421 ;  B.  a,  9  a 
Ct  Rep.  181 ;  American  L.  &  T.  Ca 
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railroad  mortgage  bondholders  in  good  faith  assents  to  such 
terms,  the  bondholders  are  bound  by  the  assent  as  fully  and 
absolutely  as  if  it  had  been  given  by  them  in  person.' 

§  735.  The  same  subject  continued  — "  Six  months  rule." 

Preferential  debts,  it  is  commonly  said,  are  those  which  have 
aided  to  conserve  the  property,  and  have  been  .contracted 
within  some  reasonable  period.  Just  what  debts  aid  to  con- 
serve the  property,  and  what  length  of  time  will  bar  them,  is 
not  very  clear  upon  the  authorities,  and  depends  largely  upon 
the  circumstances  of  each  particular  case.''  The  power  to  give 
priority  is  not  limited  to  cases  where  there  has  been  a  diver- 
sion of  the  income  of  the  road,  and  they  may  be  made  a  charge 
upon  the  corpus  of  the  estate  if  the  earnings  are  not  sufficient 
to  pay  them.'  Nor  is  it  essential  that  the  order  for  the  pay- 
ment of  preferential  debts  should  be  made  at  the  time  and  as 
a  condition  of  appointing  a  receiver.  The  better  practice  is  to 
do  so,  but,  if  such  an  order  is  not  then  made,  it  may  be  made 
afterwards.*    And  there  is  no  fixed  rule  barring  preferential 


V.  East  &  West  R  Co.,  46  Fed.  Rep. 
101.  But  see  the  following  section. 
■'  If  current  earnings  are  used  for  the 
benefit  of  mortgage  creditors  before 
current  expenses  are  paid,  the  mort- 
gage security  is  chargeable  in  equity 
with  the  restoration  of  the  fund 
which  has  thus  been  improperly  ap- 
plied to  their  use."  Burnham  v. 
Bowen,  111  U.  &  776,  783;  s.  a,  4  & 
Ct  Rep  675. 

1  Farmers'  L.  &  T.  Ca  v.  EZansas 
City  &c.  R  Ca,  53  Fed.  Hep.  182, 185 ; 
Kneeland  v.  Luce,  141  U.  &  491, 509; 
s.  G,  12  a  Ct  Rep.  32 ;  Kent  v.  Iron 
Ca,  144  U.  a  75;  s.  G,  12  a  Ct  Rep. 
650.  See,  also,  Elwell  v.  Fosdick,  134 
U.  a  500,  512;  S.  G,  10  a  Ct  Rep.  598. 
In  the  case  first  cited  (53  Fed.  Rep., 
at  p.  189)  Judge  Caldwell  said  it  was 
immaterial  whether  such  a  condition 
precedent  provided  for  the  payment 
of  claims  which  were  not  "  prefer- 
ential debts  "  within  the  general  rule 
on  the  subject 

2  Farmers'  L.  &  T.  Co.  v.  Kansai 


City  &C.  R  Co.,  58  Fed.  Rep.  183, 187. 
See  Insurance  Co.  v.  Heiss  (111.),  31 
N.  E.  Rep.  188 ;  Beach  on  Receivers, 
§§  366-378;  Rabt  v.  Attrill,  106  N.  Y. 
423 :  F.  N.  &  T.  Co.  v.  Pine  Bluflf  &c. 
Ry.  Ctt  (Tenn.),  21  a  W.  Rep.  658. 

'Farmers' L.  &  T.  Co.  v.  Kansas 
City  &C.  R  Co.,  53  Fed.  Rep.  183, 189 ; 
Miltenberger  v.  Railway  Co.,  106  U. 
386,  311,  813;  s.  G,  1  a  Ct  Rep.  140; 
Union  Trust  Co.  v.  Illinois  M.  Ry. 
Ca,  117  U.  a  434,  457,  463;  S.  G,  6  a 
Ct  Rep.  809;  Thomas  v.  Railway 
Co.,  36  Fed.  Rep.  808. 

*  Farmers'  L.  &  T.  Co.  v.  Kansas 
City  &a  R  Ca,  53  Fed.  Rep.  182, 189; 
Central  Trust  Co.  v.  St  Louis  &c. 
Ry.  Co.,  41  Fed.  Rep.  551 ;  Fosdick  v. 
Schall,  99  TJ.  S.  385 :  Blair  v.  Railroad 
Co.,  86  Fed.  Rep.  471.  It  was  said 
in  the  case  first  cited  that  where  pay- 
ment is  made  a  condition  it  would 
be  binding  although  not  confined 
to  "preferential  debts."  (58  Fed. 
Rep.  189.) 
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debts  contracted  more  than  six  months  before  the  appoint- 
ment of  the  receiver.' 

§  736.  Advice  to  receivers. — Eeceivers  can  have  general' 
advice  and  instructions,  and  in  particular  cases  particular  ad- 
vice and  instructions  on  application  to  the  court.  If  there 
are  parties  in  interest  and  they  have  their  day  in  court,  the 
advice  may  be  decisive;  but,  if  the  matter  is  ex  parte,  such 
advice  is  binding  only  on  the  receiver,  for  the  judge  may 
change  his  mind  on  hearing  full  argument.'  A  receiver  ap- 
pointed to  take  charge  of  property  pending  foreclosure  pro- 
ceedings may,  on  his  own  motion,  apply  to  the  court  for 


•  Farmers'  L.  &.  T.  Co.  v.  Kansas 
City  &c.  R  Co.,  53  Fed.  Rep.  183, 187. 
In  Hale  v.  Frost,  99  U.  S.  389,  the 
court  gave  priority  to  a  claim  for 
materials  furnished  three  years  be- 
fore the  appointment  of  the  receiver. 
In  Burnham  v.  Bowen,  111  IT.  S.  776 ; 
s.  C,  4  S.  Ct  Rep.  675,  priority  was 
given  to  a  claim  for  coal  supplied 
eleven  months  before  the  appoint- 
ment. In  Atkins  v.  Railroad  Co.,  3 
Hughes,  807,  the  claim  was  twenty- 
two  months  old.  There  are  cases  in 
the  State  courts  also  where  priority 
has  been  given  to  debts  contracted 
more  than  six  months  before  the  ap- 
pointment See  note  to  Blair  v.  Rail- 
way Co.,  22  Fed.  Rep.  471,  475,  478, 
and  the  note  to  Farmers'  L.  &  T.  Co. 
V.  Kansas  City  &c.  R.  Co.,  supra,  and 
especially  Insurance  Co.  v.  Heiss 
(111.),  31  N.  E.  Rep.  138.  See,  also, 
Central  Trust  Co.  v.  St  Louis  &c. 
Ry.  Co.,  41  Fed.  Rep.  551;  Central 
Trust  Co.  V.  Wabash  &c.  Ry.  Co.,  30 
Fed.  Rep.  333,  334,  allowing  prefer- 
ential debts  to  an  amount  exceeding 
$3,000,000,  in  a  suit  brought  by  the 
mortgagor  and  an  appointment  of 
receiver  upon  his  petition,  without 
the  assent  of  the  mortgagees,  the 
debts  being  for  borrowed  money 
which  accrued  "  within  the  last  two 
years.''     Farmers'    L.   &    T.   Co.   v. 


Kansas  City  &c.  R  Co.,  supra,  debts 
for  labor,  material  and  supplies.  In 
Blair  v.  Railway  Co.,  22  Fed.  Rep. 
474,  Judge  Brewer  said  "it  should 
be  only  such  reasonable  time  as  in 
the  nature  of  things,  and  in  the  or- 
dinary course  of  business,  would  be 
8u£5cient  to  have  claims  settled  and 
paid."  But  the  general  rule  has 
been  not  to  charge  the  income  of 
mortgaged  property  accruing  during 
a  receivership,  or  the  proceeds  of  the 
sale  of  such  property,  with  general 
debts  for  labor,  supplies  and  equip- 
ment, back  of  the  six  months  imme- 
diately preceding  the  appointment  of 
a  receiver.  Thomas  v.  Peoria  &c.  R. 
Co.,  36  Fed.  Rep.  808;  s.  C,  86  Am.  & 
Eng.  R.  Cas.  381 ;  Fosdick  v.  Sohall,  99 
U.  S.  235 ;  Turner  v.  Indianapolis  &c. 
R.  Co.,  8  Biss.  315 ;  Union  Trust  Co. 
V.  Illinois  &c.  R.  Co.,  117  TJ.  S.  434. 
Five  months  was  fixed  in  Taylor  v. 
Phila.  &C.  R.  Co.,  7  Fed.  Rep.  377, 
and  three  months  in  Miltenberger  v. 
Logansport  R  Co.,  106  U.  S.  386. 

-  Missouri  Pac.  Ry.  Co.  v.  Texas  & 
P.  Ry.  Co.,  31  Fed.  Rep.  862.  See, 
also.  Central  Trust  Co.  v.  Wabash 
&c.  Ry.  Co.,  28  Fed.  Rep.  863,  867 ; 
Ex  parte  Chamberlain,  55  Fed.  Rep. 
704,  706 ;  Ex  parte  Koehler,  23  Fed. 
Rep.  539 ;  Frank  v.  Denver  &c.  Ry. 
Co.,  28  Fed.  Rep.  757,  764. 
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directions  in  regard  to  the  expenditure  of  funds  in  his  hands 
as  receiver.*  "Where  the  property  of  a  railway  is  being  ad- 
ministered by  a  receiver,  it  is  competent  for  the  court  to  ad- 
just diflBculties  between  him  and  his  employees  which,  in  the 
absence  of  such  adjustment,  would  tend  to  injure  the  property 
and  to  defeat  the  purpose  of  the  receivership ;  and  the  court, 
in  the  interest  of  public  order  and  for  the  protection  of  the 
property  under  its  control,  can  direct  a  suitable  arrangement 
with  its  employees  or  officers  to  provide  compensation  and 
conditions  of  their  employment,  and  to  avoid  an  interruption 
of  their  labor,  which  will  be  disastrous  to  the  trust  and  in- 
jurious to  the  public'  The  court  will  not  authorize  a  receiver 
to  compound  the  statutory  liability  of  parties  to  the  trust 
fund  where  it  appears  that  they  have  fraudulently  transferred 
their  property  to  avoid  their  obligations.'  The  cQurt  may 
authorize  a  receiver  to  pay  wages  to  an  employee  during  his 
recovery  from  injuries  received  for  which  the  receiver  is  not 
responsible,  where  such  a  course  is  supported  by  good  policy.* 
A  receiver  is  not  authorized,  without  the  previous  direction 
of  the  court,  to  incur  any  expenses  on  account  of  property  in 
his  hands  beyond  what  is  absolutely  essential  to  its  preserva- 
tion and  use  as  contemplated  by  his  appointment.' 

1  Grant  v.  Phoenix  Mut.  I*  Ins.  Ca,  ration,  and  that  such  shares  are  in 
121  Cr.  S.  118.  immediatedangerof  becomingvalue- 

2  Waterhouse  v.  Comer,  55  Fed.  less  by  the  inability  of  the  corpora- 
Rep.  149.  tion  to  pay  its  working  expenses,  the 

3  Jn  re  Certain  Stockholders,  53  Fed.  court  may  authorize  the  receiver  to 
Rep.  38,  41,  where  Ross,  C.  J.,  com-  advance  money  to  such  corporation, 
menting  on  a  proposition  for  com-  taking  security  therefor,  to  enable  it 
promise  under  such  circumstances,  to  continue  its  business.  Kalbfleisch 
said  — "It  is  far  better  that  the  enture  v.  Kalbfleisch.  13  N.  Y.  Supl.  397. 
amount  of  the  obligations  in  ques-  When  an  iutolvent  railroad  is  op- 
tion should  be  lost  to  the  trust  fund  erated  under  the  powers  conferred 
than  that  the  slightest  judicial  coun-  by  statute,  the  court  may  control  its 
tenanceshould  be  given  the  proposed  operation,  and  the  chancellor  may 
proceedings."  personally  direct  or  make  contracts 

*  Missouri  Pac  Ry.  Co.  v.  Texas  &  for  that  purpose,  or  he  may  confer  a 

P.  Ry.  Co.,  33  Fed.  Rep.  701.  discretionary  authority  to  make  such 

»  Cowdrey  v.  Galveston  &c.  R.  Co.,  contracts  upon  the  receiver.     Van- 

93  TJ.  S.  352.   Where  a  receiver  shows  derbilt  v.  Central  R.  Co.,  48  N.  J.  Eq. 

that  he  has  among  the  assets  of  his  669, 
assignor  shares  of  stock  of  a  corpo- 
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§  737.  Protection  to  receivers. —  A  court  will  protect  its 
receiver  in  the  possession  and  use  of  franchises  and  property 
committed  to  him.'  Striking  employees  of  a  railroad  receiver 
are  guilty  of  contempt  of  court  if  they  combine  and  conspire 
to  cripple  or  embarrass  the  operation  of  the  road,-  Property 
in  the  hands  of  a  receiver  of  any  court  either  of  a  State  or  of 
the  United  States  is  as  much  bound  for  the  payment  of  taxes, 
State,  county  and  municipal,  as  any  other  property,  and  the 
court  will  not  interfere  to  protect  the  receiver  if  he  attempts 
to  escape  from  such  payment.'  On  the  other  hand,  a  receiver 
is  not  bound  to  pay  a  tax  in  his  judgment  unlawful  without 
the  order  of  the  court ;  and  when  he  considers  the  legality  of 
the  tax  questionable,  it  is  his  manifest  duty  to  apply  to  the 
court  for  instruction  or  protection.* 

§  738.  Compensation  of  receivers. —  Courts  of  equity  may, 
in  the  absence  of  statutory  rule,  fix  the  compensation  of  their 
own  receivers  and  that  of  counsel  employed  by  them.*     In 

•  Fidelity  Trust  &  Safety  Vault  Co.  of  the  receiver.     See,   also,  on  the 

V.  Mobile  St.  Ry.  Co.,  53  Fed.  Eep.  last  point.  King  v.  Wooten,  54  Fed. 

687.  Eep.  612.    In  Ex  parte  Chamberlain, 

2  In  re  Higgins,  27  Fed.  Rep.  443.  supra,  it  was  further  held  that  it  was 
See,  also,  Secor  v.  Toledo  &c.  R.  Co.,  not  necessary  for  the  State,  in  order 
7  Biss.  513 ;  King  v.  Ohio  &c.  Ry.  Co.,  to  obtain  payment  of  taxes,  to  come 
7  Biss.  529 ;  United  States  v.  Kane,  into  court  by  petition ;  but  when  it 
23  Fed.  Rep.  748 ;  In  re  Doolittle,  23  seized  and  asserted  exclusive  posses- 
Fed.  Rep.  544.  sion  of  the  property  in  the  hands  of 

3  Ex  parte  Chamberlain,  65  Fed.  the  receiver,  the  court  would  order  its 
Rep.  704  restoration  to  the  receiver  until  the 

<  Ex  parte  Chamberlain,  55  Fed.  validity  of  the  tax  should  be  deter- 

Rep.    704,   706,   examining  the  fol-  mined  in  direct  proceedings.     See, 

lowing  cases  where  the  receiver  was  also,  Ex  parte  Huidekoper,  55  Fed. 

driven  to  seek  the  protection  of  the  Rep.  709. 

court  in  the  matter  of  taxation :  —        » Stuart  v.  Boulware,  138  U.  S.  78, 

Central  Trust  Co.  v.  Wabash  &c.  Ry.  81 ;  Gardiner  v.  Tyler,  8  Keyes,  605, 

Co.,  26  Fed.  Rep.  1 ;  Hewitt  v.  Rail-  508 ;    Magee    v.   Cowperthwaite,   10 

road  Co.,  13  Blatchf.  452 ;  Stevens  v.  Ala.  966 ;  Stretch  v.  Gowdey,  3  Tenn. 

Railroad  Co.,  12  Blatchf.  104;  Georgia  Ch.  565 ;  Baldwin  v.  Eazler,  34  N.  Y. 

V.  Atlantic  &c.  R.  Co.,  3  Woods,  437;  Super.  Ct  275;  Beach  on  Receivers, 

County  of  Yuba  v.  Adams,  7  CaL  35 ;  §  758.    Where  the  court  fixes  the 

Prince  George's  Co.  v.  Clarke,  36  Md.  compensation  in  advance  in  the  form 

206,—  and  aflBrming  the  right  of  the  of  a  salary  it  may  make  an  additional 

federal  court  to  enjoin  State  officers  allowance  if  the  facts  subsequently 

from  seizing  property  in  the  hands  seem  to  justify  such  a  coursa   Farm- 
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some  of  the  United  States  cases  the  analogy  of  the  statute 
respecting  compensation  to  executors,  administrators,  guard- 
ians or  other  trustees  is  followed ;'  in  others  the  matter  is  held 
to  be  wholly  within  the  discretion  of  the  court;'  while  still 


ers'  L.  &  T.  Co.  ».  Central  R  Ca,  8 
Fed.  Eep.  60.  It  is  not  improper  to 
allow  the  receiver  compensation  from 
time  to  time  before  the  dose  of  his  re- 
ceivership, instead  of  requiring  him 
to  wait  until  the  end  of  his  service. 
Special  Bank  Comm'rs  v.  Franklin 
Sav.  Inst.,  11  R  L  557.  Cf.  dissent- 
ing opinion  of  Stiles,  J.,  in  Thompson 
c  Huron  Lumber  Ca  (Wash.  SLX  32 
Paa  Rep.  536. 

I  Gardiner  ti.  Tyler,  8  Keyes,  505, 
508 :  Holcombe  v.  Holcombe,  13  N. 
J.  Eq.  415.  417;  Magee  v.  Cowper- 
thwaite,  10  Ala.  966.  In  New  York 
the  code  provides  that  the  compen- 
sation of  receivers,  unless  otherwise 
specially  prescribed  by  statute,  shall 
not  exceed  five  per  centum  upon  the 
sums  received  and  disbursed  by  him. 
New  York  Code  of  Ov.  Proc.,  §  3320. 
See,  also.  Code  of  Pro&,  §  244 ;  N.  Y. 
Laws  of  1879,  ch.  443;  Laws  of  1842, 
ch.  3.  §  2a  In  New  York  compen- 
sation is  awarded  at  the  same  rate  as 
to  executors  when  the  case  does  not 
fall  within  the  statutea  Howes  v. 
Davis,  4  Abbi  Pr.  71 ;  Bennett  v.  Cha- 
pin,  3  Sandf.  673 ;  Mullir  v.  Pondir,  6 
Lans.  (N.  Y.)  481.  See  In  re  Kellogg, 
7  Paige,  265.  In  Maryland  it  is  the 
established  rule  that  the  compensa- 
tion of  receivers  is  regulated  by  anal- 
ogy as  near  as  possible  to  the  com- 
missions allowed  to  guardians  and 
trustees  for  the  performance  of  like 
services  or  kindred  services.  Tome 
V.  King,  64  Md.  166.  In  Thompson 
V.  Huron  Lumber  Ca  (Wash.  St).  32 
Paa  Rep.  536,  the  court  said  that  "  In 
such  cases  it  would  be  proper  for 
the  court  to  be  governed  to  some  ex- 
tent by  the  compensation  allowed  to 


administrators  and  executors.  In  ar- 
riving at  the  compensation  to  be  paid 
the  receiver,  the  responsibilities  as- 
sumed and  the  skill  and  labor  ex- 
pended should  be  taken  into  consid- 
eration and  the  remuneration  fixed 
upon  the  prices  usually  paid  for 
similar  services.  The  compensation 
should  be  fair  in  view  of  the  facts  in 
each  cat,e,  and  no  positive  rule  can  be 
laid  down  to  govern  in  arriving  at 
its  determination." 

*In  the  federal  courts  the  compen- 
sation allowed  to  receivers  and  their 
counsel  is  usually  determined  accord- 
ing to  the  circumstances  and  is  a 
mere  question  of  reasonableness. 
Stuart  V.  Boulware,  133  U.  S.  78,  81 ; 
Cowdrey  r.  Railroad  Ca,  1  Woods, 
331,  345,  346:  Central  Trust  Ca  v. 
Wabash  &c.  Ry.  Co.,  32  Fed.  Rep.  187, 
188.  "  The  amount  of  compensation 
is  graduated  somewhat  by  the  duties 
and  somewhat  by  the  responsibilities 
of  the  situation."  Per  Bradley,  J.,  in 
Cowdrey  v.  Railroad  Ca,  1  Woods, 
331,  345,  346.  A  commission  of  five 
per  cent,  upon  disbursements  and  re- 
ceipts is  not  unusual  where  large 
sums  are  not  involved.  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331,  346.  But 
where  the  amounts  are  large  a  salary 
or  lump  sum  may  be  awarded.  Cen- 
tral Trust  Co.  V.  Wabash  &c.  Ry.  Ca, 
32  Fed.  Rep.  187,  188;  Cowdrey  v. 
Railroad  Ca,  1  Woods,  331,  346; 
Farmers'  L.  &  T.  Ca  r.  Central 
Railroad,  8  Fed.  Rep.  60;  Hinck- 
ley V.  Railroad  Ca,  100  U.  &  158; 
Easton  v.  Houston  &c.  Ry.  Co.,  40 
Fed.  Rep.  189.  "The  question  of  al- 
lowance is  a  judicial  one,  and  whiles 
as  it  is  said,  the  matter  is  left  to  the 
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others  accurately  fix  by  statute  the  receiver's  compensation  at 
a  certain  per  centum  of  the  amount  of  money  passing  through 
his  hands.'  Whatever  rate  of  compensation  may  be  allowed 
the  order  making  the  allowance  should  be  definite,  that  it  may 
not  be  doubtful  on  what  basis  or  for  what  services  the  partic- 
ular allowance  is  made.* 


discretion  of  the  court,  it  is  discre- 
tionary only  in  the  sense  that  there 
are  no  fixed  rules  to  determine  the 
proper  allowance,  and  is  not  discre- 
tionary in  the  sense  that  the  courts 
are  at  liberty  to  give  something  more 
than  a  fair  and  reasonable  compen- 
sation." Per  Brewer,  J.,  in  Centi'al 
Trust  Co.  V.  Wabash  &c,  Ey.  Co.,  33 
Fed.  Rep.  188.  In  Massachusetts  the 
compensation  is  such  as  is  reasonable 
for  the  services  rendered  by  a  person 
competent  to  perform  the  duty  rather 
than  any  fixed  com  mission,  and  ought 
not  to  be  calculated  upon  the  rate  of 
profit  in  the  specific  business  in  the 
hands  of  the  receiver,  nor  in  refer- 
ence to  the  especial  fitness  of  the  re- 
ceiver to  perform  the  services.  Jones 
V.  Keene,  115  Mass.  170;  Grant  v. 
Bryant,  101  Mass.  567.  A  similar 
rule  prevails  in  Rhode  Island,  Special 
Bank  Comm'rs  v.  Franklin  Institu- 
tion &c.,  11  R  L  557 ;  and  in  Mary- 
land, Abbott  V.  Baltimore  &  Rappa- 
hannock Steam  Packet  Co.,  4  Md.  Ch. 
310 ;  and  in  Iowa,  French  v.  Gififord, 
31  Iowa,  148.  In  Mississippi,  also, 
"the  reasonableness  of  the  compen- 
sation is  matter  exclusively  for  the 
determination  of  the  court"  Lich- 
tenstein  v.  Dial,  68  Miss.  54,  allowing 
four  per  cent  upon  the  inventory 
and  sale  of  a  jewelry  stock  of  $11,000. 
See,  also.  United  States  v.  Church  of 
Jesus  Christ  6  Utah,  9,  69 ;  s.  c,  31 
Pac.  Rep.  516 ;  Greeley  v.  Provident 
Sav.  Bank  (Mo.),  15  S.  W.  Rep.  429; 
In  re  Louisiana  Sav.  Bank  &c.  Co.,  40 
La.  Ann.  514;  Kerlin  v.  Ewen  (Pa.), 
24  Atl.  Rep.  137.    In  England   the 


amount  is  determined  upon  each  oc- 
casion by  "what  is  fit  or  proper  to 
be  allowed,  having  regard  to  the  de- 
gree of  diflSculty  or  facility  experi- 
enced by  the  receiver."  Day  v.  Croft, 
3  Beav.  491 ;  Malcolm  v.  O'Callaghan, 
8  Myl.  &  C.  58;  Potts  v.  Leighton,  15 
Ves.  276 ;  In  re  Montgomery,  1  MolL 
419;  Bristoweu  Needham,  3  Ph.  190; 
Conrad  v.  Hanmer,  9  Beav.  8 ;  In  re 
Ormsby,  1  Ball.  &  B.  189. 

>  Price  V.  White,  1  Bailey  Eq.  (8.  C.) 
240,  holding  that  the  receiver  is  en- 
titled to  the  statutory  commission 
irrespective  of  reasonableness  in  the 
particular  case.  See,  also,  Massey  v. 
Massey,  1  Cheves  (S.  C),  159.  Where 
the  statute  allows  commissions  for 
receipts  and  disbursements,  the  re- 
ceiver is  allowed  half  commissions 
for  either  receiving  or  disbursing. 
Matter  of  Bank  of  Niagara,  6  Paige, 
218 ;  Hawes  v.  Davis,  4  Abb.  Pr.  71 ; 
Matter  of  Roberts,  8  Johns.  Ch.  43. 
See,  further,  for  the  manner  of  com- 
puting commissions  under  various 
circumstances,  Bennett  v.  Chapin, 
3  Sandf.  Super.  Ct  678;  Matter  of 
Kellogg,  7  Paige,  365;  Matter  of 
Woven  Tape  Skirt  Co.,  85  N.  Y.  506  ; 
Van  Buren  v.  Chenango  County  Mut 
Ina  Co.,  13  Barb.  671,  676;  People  v. 
Mutual  Benefit  Ass'n,  39  Hun,  49; 
Attorney-General  v.  Continental  L. 
Ins.  Co.,  32  Hun,  838. 

2  Tome  V.  King,  64  Md.  166.  Where 
a  partner  is  receiver  of  a  partnership 
he  is  not  usually  entitled  to  compen- 
sation in  the  absence  of  a  stipulation 
to  that  effect  Berry  v.  Jones,  11 
Heisk.   306;   Brien   v.   Harriman,   1 
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§  739.  Compensation  of  railway  receivers. —  In  the  federal 
courts,  where  the  compensation  of  receivers  is  not  governed 
by  statute,  the  allowances  to  receivers  of  railways  are  some- 
what more  liberal  than  in  the  case  of  other  receiverships.* 
Such  receivers  have  been  frequently  allowed  as  much  as 
$10,000  a  year.* 


Tenn.  Ch.  467.  And  where  a  receiver 
has  been  guilty  of  negligence  or  mis- 
conduct in  the  management  of  the 
property,  the  court  may  reduce  his 
compensation,  and  may  also  impose 
a  penalty  in  the  shape  of  a  further 
reduction  on  that  account.  Harri- 
son V.  Boydell,  6  Sim.  211;  Rex  v. 
Lid  well,  1  D.  &  W.  26 ;  Jn  re  Com- 
monwealth L.  Ins.  Co.,  33  Hun  (N.  Y.), 
78.  Though  a  receivership  occupied 
the  entire  time  of  the  receiver,  was 
complicated,  involved  the  settlement 
of  accounts,  the  operating  of  a  saw- 
mill for  several  months,  the  selling 
of  lumber  and  a  stock  of  merchan- 
dise, and  looking  after  certain  litiga- 
tion, and  the  receiver  gave  a  bond 
for  135,000,  and  discharged  his  duties 
faithfully,  $300  a  month  is  a  suflBcient 
allowance.  Thompson  v.  Huron  Lum- 
ber Co.  (Wash.  St),  33  Pao.  Rep.  536. 
Where  the  total  receipts  of  a  receiv- 
ership were  about  $95,000,  and  the 
bulk  of  the  work  was  done  in  the 
first  six  months,  during  which  clerks 
are  employed,  and  the  receiver  gave 
only  a  part  of  his  time,  a  compensa- 
tion of  $3,000  for  the  first  year  and 
$1,000  subsequently  was  held  suffi- 
cient for  the  receiver.  Schwartz  v. 
Keystone  Oil  Co.  (Pa.),  25  Atl.  Rep. 
lOia  New  York  Code  of  Civil  Pro- 
cedure, section  3320,  provides  that 
receivers  shall  be  entitled  to  such 
commissions,  not  exceeding  five  per 
cent  on  the  sum  received  and  dis- 
bursed by  them,  as  the  court  or  judge 
appointing  them  may  allow;  and 
Laws  of  1888,  chapter  378,  section  2, 
provides  that  receivers  shall  be  al- 


lowed five  per  cent  on  the  first 
$100,000,  and  half  that  rate  on  the 
excess.  It  was  held  that  courts  have 
no  right  to  allow  a  receiver's  com- 
mission in  excess  of  five  per  cent  of 
the  sums  passing  through  their  hands. 
Jn  re  Orient  Mut  Ins.  Co.,  21  N.  T. 
Supl.  237. 

1  Beach  on  Receivers,  §  767.  He 
may  be  justly  entitled  to  more  than 
the  chief  officer  of  the  same  road 
would  have  a  right  to  claim.  Cow- 
drey  V.  Railroad  Co.,  1  Woods,  881, 
347;  Central  Trust  Co.  v.  Wabash 
&C.  Ry.  Co.,  33  Fed.  Rep.  187,  18a 
See,  also,  McArthur  v.  Montclair  R 
Co.,  27  N.  J.  Eq.  77. 

*1  Foster's  Federal  Practice  (2d 
ed),  §  258,  citing  Hinckley  v.  Rail- 
road Co.,  100  U.  S.  158 ;  Cowdrey  v. 
Railroad  Co.,  1  Woods,  331, 347.  But 
see  Farmers'  L  &  T.  Co.  v.  Central 
R  Co.,  8  Fed.  Rep.  60.  In  Eastern  v. 
Houston  &  T.  C.  Ry.  Co.,  40  Fed. 
Rep.  189,  $4,500  a  year  to  each  of  two 
receivers  was  considered  adequate. 
The  receivers  of  a  railway  company 
received  and  paid  out  during  their 
trustabout  $60,000,000.  At  the  time  of 
their  appointment  the  mileage  was 
about  three  thousand  six  hundred 
miles,  and  the  property  consisted  of 
thirty  or  forty  different  roads,  all 
heavily  mortgaged.  There  was  about 
$4,000,000  of  floating  and  pressing 
debts  resting  upon  the  company,  and 
its  credit  was  gone.  Oa  their  per- 
sonal guaranty  the  receivers  ob- 
tained money  to  satisfy  most  of 
the  pressing  claims,  the  aggregate 
sum   thus  advanced    amounting  to 
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§  740.  Extra  compensation. — As  a  general  rule  the  receiver 
is  not  entitled  to  anything  for  his  labor  in  addition  to  the 
regular  compensation.*  Thus  a  receiver  will  not  be  allowed 
extra  compensation  for  services  and  expenses  incurred  by  him 
in  making  journeys  to  a  foreign  country  for  the  purpose  of 
prosecuting  legal  proceedings  to  recover  money  due  the  estate, 
when  such  journeys  have  not  been  expressly  authorized  by  the 
court,  even  though  authorized  and  approved  by  many  of  the 
parties  interested  in  the  estate."  But  in  case  the  duties  of  a 
receiver  prove  to  be  more  arduous  than  he  or  the  court  ex- 
pected, or  in  case  he  performs  duties  in  addition  to  those  or- 
dinarily required  of  a  receiver,  it  has  been  held  that  in  either 
case,  provided  he  has  faithfully  administered  his  trust  with- 
out intentional  error  or  fraud,  he  is  entitled  to  compensation 
in  addition  to  that  fixed  by  the  order  under  which  he  was  ap- 
pointed.' As  the  necessity  of  employing  counsel  and  the  pay- 
ment of  proper  fees  for  such  services  requires  the  exercise  of 
a  sound  discretion  on  the  part  of  the  receiver,  the  court  will 
not  allow  a  receiver  compensation  for  legal  services  rendered 
by  himself.* 


122,000,000.  Considering  their  suc- 
cessful administration  for  two  years 
and  a  half  and  its  felicitous  outcome, 
it  was  held  that  $70,000  for  each  of 
the  receivers  was  a  just  and  fair 
compensation  for  the  services  act- 
ually rendered.  Central  Trust  Co.  v. 
Wabash  &c.  Ey.  Co.,  32  Fed.  Rep. 
187.      . 

•  Beach  on  Receivers,  §  769 ;  Hynes 
V.  McDermott,  3  N.  Y.  St  Rep.  582, 
585 ;  In  re  Ormsby,  1  Ball  &  B.  189 ; 
Malcolm  v.  O'Callaghan,  3  MyL  &  C. 
52 ;  Vanderheyden  v.  Vanderheyden, 
3  Paige,  287 ;  In  re  Bank  of  Niagara, 
6  Paige,  216 ;  Easton  v.  Houston  &c. 
R  Co.,  40  Fed.  Rep.  189. 

2  Malcolm  v.  O'Callaghan,  3  MyL  & 
C.  152. 

■>  Farmers'  L.  &  T.  Co.  v.  Central  R. 
Co.,  8  Fed.  Rep.  318 ;  s.  c,  8  Fed.  Rep. 
60.  See,  also,  Adams  v.  Haskell,  6  Cal. 
475 ;  Williamson  v.  Wilson,  1  Bland 
(Md.),  433 ;  Bristome  v.  Needham,  2 


Ph.  190;  Pott  V.  Leighton,  15  Ves. 
276 ;  Courand  v.  Hanmer,  9  Beav.  3. 
Where  a  receiver  uses  moneys  in  his 
hands  without  the  previous  orders  of 
the  court,  the  amount  so  expended 
may  be  allowed  to  him  if  he  has 
acted  in  good  faith  and  for  the  benefit 
of  the  parties.  Thompson  v.  Phoenix 
Ins.  Co.,  136  U.  S.  287. 

*  Matter  of  the  Bank  of  Niagara,  6 
Paige,  213 ;  Beach  on  Receivers,  §  770 ; 
State  V.  Butler,  15  Lea,  113.  See,  also, 
Battaile  v.  Fisher,  36  Miss.  321.  Of. 
Farmers'  L.  T.  Co.  v.  Central  R.  Ca, 
2  McCrary,  318;  s.  c,  8  Fed.  Rep.  64. 
Though  a  receiver  may,  under  cer- 
tain circumstances,  employ  counsel 
to  advise  him  with  regard  to  the 
property  in  his  charge,  the  necessity 
must  be  clearly  apparent,  or  a  claim 
for  attorneys'  fees  will  be  disallowed. 
Terry  v.  Martin  (N.  M.),  33  Pac.  Rep. 
157.  A  master  in  chancery  acting 
as  receiver  is  entitled  only  to  the  com- 
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§  741.  Appeals  from  allowances  for  services.—  It  is  well 
settled  that  an  order  granting  or  refusing  an  allowance  to  a 
receiver  for  his  services  is  appealable,  both  upon  the  part  of 
the  receiver  and  of  the  parties  to  the  cause.'  "Where  the 
quantum  of  the  compensation  allowed  a  receiver  is  questioned 
in  an  appellate  court,  great  weight  is  accorded  the  judgment 
of  the  lower  court,  upon  the  theory  that  such  court  was  more 
thoroughly  conversant  with  the  facts,  owing  to  the  same  hav- 
ing been  more  fully  presented  before  that  tribunal.*  Never- 
theless, the  appellate  court  will  in  a  clear  case  reduce  the 
amount  of  compensation  allowed  by  the  court  below.'  It 
was  said  in  a  recent  case  in  Illinois  that  the  general  rule  that 
a  reviewing  court  will  not  interfere  with  the  order  of  the 
court  below  unless  there  has  been  an  abuse  of  discretion  ob 


pensation  of  a  receiver.  Arthur  v. 
Master  in  Equity,  1  Harp.  Eq.  (S.  C.) 
47.  Where  the  employment  of  coun- 
sel is  proper  and  necessary,  counsel 
fees  may  be  allowed  to  the  receiver. 
Cowdrey  v.  Railroad  Co.,  1  Woods, 
338 ;  Bennett  v.  Chapin,  3  Sandf.  (N. 
Y.)  673 ;  Howes  v.  Davis,  4  Abb.  Pr. 
(N.  T.)  71 ;  Stuart  v.  Boulware,  183 
XJ.  a  78 ;  United  States  v.  Church  of 
Jesus  Christ  (Utah),  31  Pac.  Rep.  516. 
Otherwise  where  the  proceedings  are 
unauthorized  and  improper  or  unnec- 
essary. In  re  Union  Bank,  37  N.  J. 
Eq.  420 ;  Corey  v.  Long,  43  How.  Pr. 
506 ;  O'Mahoney  v.  Belmont,  37  N.  Y. 
Super.  Ct  333.  A  receiver  upon  the 
passing  of  his  accounts  is  not  entitled 
to  an  allowance  out  of  the  fund  in 
his  hands  for  counsel  fees  on  an  un- 
successful defense  to  a  suit  brought 
against  him  by  the  owner  of  such 
fund,  nor  for  expenses  for  an  unsuc- 
cessful appeal  brought  by  him  from 
the  decree  in  such  suit  Utica  Ins. 
Co.  V.  Lynch,  2  Barb.  Ch.  573.  An  al- 
lowance of  counsel  fees  on  behalf  of 
a  receiver  is  made  to  the  receiver, 
and  not  to  the  counsel.  Stuart  v. 
Boulware,  133  U.  S.  78.  When  coun- 
sel are  employed  by  a  receiver  the 


court  will  determine  the  amount  to 
be  allowed  them  for  their  services. 
Walsh  V.  Raymond,  58  Conn.  251. 

1  Beach  on  Receivers,  §  774 ;  Tomp- 
son  V.  Huron  Lumber  Co.  (Wash.  St), 
33  Pac.  Rep.  536 ;  Magee  v.  Cowper- 
thwaite,  10  Ala.  966;  Herndon  v. 
Hurter,  19  Fla.  406.  Of.  Adams  v. 
Woods,  8  Cal.  306. 

2  Greeley  v.  Provident  Sav.  Bank 
(Mo.),  15  S.  W.  Rep.  429,  431,  where 
this  point  stood  out  with  great  prom- 
inence; Morgan  v.  Hardee,  71  Ga. 
741 ;  Stuart  v.  Boulware,  133  U.  S. 
78.  82 ;  Hinckley  v.  Railroad  Co.,  100 
U.  S.  153;  Hembree  v.  Dawson,  18 
Oreg.  474 ;  Beach  on  Receivers,  §  774. 
Where  the  master  reports  that  the 
compensation  allowed  the  receiver  is 
fair  and  reasonable,  and  his  finding 
is  sustained  by  the  testimony  of  com- 
petent and  experienced  men,  it  will 
not  be  disturbed.  Earn  v.  Rorer  Iron 
Co.,  86  Va.  754;  s.  C,  11  S.  K  Rep.  431. 
The  compensation  will  seldom,  if  ever, 
be  increased  upon  appeal  Hinckley 
V.  Railroad  Co.,  supra;  Stuart  v.  Boul- 
ware, supra. 

'  Martin  v.  Martin,  14  Oreg.  165 ; 
Williams  v.  Morgan,  111  U.  &  684, 
700. 
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tains  only  where  the  latter  court  acted  upon  evidence  from 
anexamination  of  which  the  reviewing  court  can  determine 
whether  there  was  an  abuse  of  discretion,  and  that  the  facts 
must  appear  in  the  record.* 

§  743.  Suits  by  receivers  —  Leave  of  court. —  It  is  well 
settled  that  as  a  general  rale  a  receiver  cannot  bring  any  suit 
without  leave  of  the  court  which  appointed  him  is  first  ob- 
tained.' It  is  customary  to  give  the  receiver,  in  the  ordnr  by 
which  he  is  appointed,  a  general  leave  to  bring  suits  for  the 
collection  of  the  assets  and  for  obtaining  possession  of  the 
property  over  which  he  is  to  have  charge ; '  and  if  the  order 
of  appointment  does  not  contain  such  authority  it  may  be 


1  Heflfron  v.  Rice,  40  111.  App.  244, 
257,  citing  Pankey  v.  Eaum,  51  111. 
88;  Wilhite  v.  Pearce,  47  111.  413; 
Grob  V.  Cushman,  45  IlL  119;  Becker 
V.  Becker,  11  111.  App.  247. 

2  Wynn  v.  Lord  Newborough,  3  Bro. 
C.  C.  88;  Swaby  v.  Dickon,  5  Sim. 
639 ;  Green  v.  Winter,  1  Johns.  Ch. 
60 ;  Ward  v.  Swift,  6  Hare,  312 ;  Davis, 
Adm'r,  v.  Snead,  38  Gratt  705,  710; 
Merritt  v.  Lyon,  16  Wend.  405,  410 ; 
Martin  v.  Atchison  (Idaho),  38  Pac. 
Rep.  47;  Wayne  Pike  Co.  v.  State 
(Ind.),  34  N.  K  Rep.  440 ;  Barton  v. 
Barbour,  104  XJ.  S.  126;  Battle  v. 
Davis,  66  N.  C.  352 ;  Pitt  v.  Snowdon, 
3  Atk.  750;  Screven  v.  Clark,  48  Ga. 
41 ;  Keen  v.  Breckenridge,  96  Ind.  69 ; 
Garver  v.  Kent,  70  Ind.  428 ;  Moriar- 
ity  V.  Kent,  71  Ind.  601 ;  Herron  v. 
Vance,  17  Ind.  595;  Car  Works  Co. 
V.  Ellis,  113  Ind.  215;  Davis  u  Cream- 
ery Co.,  128  Ind.  222;  Anonymous, 
6  Ves.  287;  Booth  v.  Clark,  17  How. 
331 ;  Green  v.  Winter,  1  Johns.  Ch. 
60;  Reynolds  v.  Pettijohn,  79  Ga. 
337;  Patrick  v.  Eells,  80  Kan.  680; 
Alexander  v.  Relfe,  9  Mo.  App.  133 ; 
Glenn  v.  Busey,  5  Mackey  (D.  C), 
233 ;  Fichtenkamm  v.  Gambs,  68  Mo. 
289.  But  leave  may  be  presumed ;  as 
where  a  receiver  brought  suit  in  the 
court  by  which  he  was  appointed. 


and  prosecuted  the  same  with  its 
sanction,  it  was  considered  unneces- 
sary for  him  to  produce  an  express 
order  authorizing  him  to  sue. 

'  Beach  on  Receivers,  §  651 ;  High 
on  Receivers,  §  208.  The  receiver's 
general  authority  to  collect  and  keep 
the  assets  is  not  sufScient  to  justify 
bim  in  bringing  an  action.  Daniell's 
Ch.  Pr.  1988  et  seq.  When  the  order 
of  appointment  provided  that  the 
receiver  "is  hereby  ordered  to  col- 
lect immediately  all  said  property  to- 
gether, and  hold  the  same  subject  to 
the  further  order  of  the  court,"  it 
was  held  insufiScient  to  authorize 
him  to  bring  suit.  Screven  v.  Clark, 
48  Ga.  41.  Of.  Everett  v.  State,  28 
Md.  190.  Where,  in  a  suit  against 
administrators,  a  sum  of  money  is 
directed  to  be  paid  by  them  to  the 
general  receiver  of  the  court,  and  a 
common-law  execution  is  directed  to 
issue  in  favor  of  the  receiver,  and 
the  receiver  is  directed,  if  the  same 
is  not  paid,  to  enforce  it  against  the 
administrators  and  the  sureties  on 
their  bond,  the  direction  is  sufficient 
to  authorize  the  receiver  to  sue  the 
administrators  and  their  sureties  to 
collect  the  amount  decreed  him. 
Elliot  V.  Trahern  (West  Va),  14  S.  E. 
Rep.  223. 
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conferred  by  a  subsequent  order.'  In  actions  brought  by  re- 
ceivers they  occupy  substantially  the  same  position  as  the 
original  parties  over  whose  estate  they  were  appointed,  and 
any  defense  which  might  have  been  made  against  the  original 
party  is  equally  available  against  the  receiver.'  The  receiver's 
authority  to  sue  must  be  exercised  according  to  the  appropri- 
ate remedies,  legal  or  equitable,  as  the  case  may  be ;  he  can- 
not convert  remedies  from  legal  to  equitable,  or  otherwise 
change  the  established  methods  of  procedure.'  After  enter- 
ing upon  the  litigation  he  has  all  the  freedom  of  action  of 
any  other  person,  subject  to  the  supervision  of  the  court, 
while  acting  within  the  scope  of  his  authority ;  *  and  he  has 
a  right  to  appeal  from  a  decision  which  is  adverse  to  him.' 


1  Lathrop  v.  Knapp,  37  Wis.  307. 

*  Litchfield  Bank  v.  Peck,  29  Conn. 
387.  See,  also,  Jacobson  v.  Allen,  13 
Fed.  Rep.  4.54 

'  Beach  on  Receivers,  §  665 ;  Free- 
man V.  Winchester,  18  Misa  577; 
Receiver  v.  First  National  Bank,  34 
N.  J.  Eq.  450,  where  the  receiver  be- 
gan a  proceding  by  petition  to  re- 
cover moneys  of  the  bank  received 
hy  one  of  its  creditors  subsequent  to 
the  appointment  of  the  receiver,  but 
the  court  held  that  the  receiver  could 
have  no  relief  by  petition,  but  must 
proceed  by  bill;  Conley  v.  Deere,  11 
Lea  (Tenn.),  275;  In  re  Castle,  41 
Hun,  637;  Andrews  v.  Paschen,  67 
Wis.  43.  Where  a  receiver  is  ap- 
pointed to  take  charge  of  the  estate 
of  a  debtor  pending  proceedings 
upon  a  creditors'  bill  filed  against 
the  debtor  for  discovery  under  the 
New  Jersey  statutes,  such  receiver, 
while  he  may  have  a  concun-ent 
remedy  at  law,  may  also  file  a  bill  in 
the  court  of  chancery,  and  prosecute 
the  same  for  the  collection  of  money 
which  he  claims  is  held  in  trust  for 
the  debtor,  making  the  person  alleged 
to  hold  the  money  defendant  in  the 
bill  Terhune  v.  BeU  (N.  J.),  9  AtL 
Rep.    111.     In  Attorney-General  v. 


Guardian  Mut  L  Ins.  Co.,  77  N.  T. 
373,  275,  Andrews,  J.,  said :—  "  It  is 
the  settled  doctrine  that  the  receiver 
of  an  insolvent  corporation  represents 
not  only  the  corporation  but  also 
creditors  and  stockholders,  and  that 
in  his  character  as  trustee  for  the 
latter  he  may  disa£5rm  and  maintain 
an  action  as  receiver  to  set  aside  ille- 
gal or  fraudulent  transfers  of  the 
property  of  the  corporation  made  by 
its  agents  or  oflBcers,  or  to  recover  its 
funds  or  securities  invested  or  mis- 
applied." 

*  Beach  on  Receivers,  §  666 ;  Deven- 
dorf  V.  Dickinson,  21  How.  Pr.  275. 
See  Van  Dyck  v.  McQuade,  85  N.  Y. 
616;  McEvers  v.  Lawrence,  Hoff- 
man's Ch.  Rep.  172 ;  Reeder  v.  Seely, 
4  Cowen,  548;  St  John  v.  Denison, 
9  How.  Pr.  843. 

'Devendorf  v.  Dickinson,  21  How. 
Pr.  275.  A  receiver  may  maintain  a 
suit  to  interplead  between  two  claim- 
ants to  the  same  fund  in  his  bands, 
and  meantime  may  render  his  ac- 
counts and  pay  the  balance  into  court 
to  await  the  determination  of  the 
action.  Winfield  i;.  Bacon,  24  Barb. 
154.  The  omission  to  take  an  oath 
of  office  as  required  by  statute  does 
not  defeat  his  suit     Dayton  v.  Borst, 
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§  743.  The  same  snbject  continued  —  Parties  and  plead- 
ing.—  Some  authorities  hold  that  unless  a  receiver  is  expressly 
authorized  to  sue  in  his  own  name,*  or  unless  the  legal  title 
has  been  formally  assigned  to  hiro,  he  cannot,  although  au- 
thorized to  prosecute  a  cause  of  action  belonging  to  the  party 
whose  estate  he  holds,  use  his  own  name  as  plaintiff,  but  must 
use  that  of  him  to  whom  the  right  originally  belonged.'    Al- 


7  Bosw.  115.  As  to  the  effect  of  a 
failure  to  give  a  bond  or  of  informal- 
ities therein,  see  §  726,  supra. 

'  The  statutes  of  many  of  the  States 
expressly  or  impliedly  authorize  a 
proceeding  in  the  name  of  the  re- 
ceiver. See  20  Amer.  &  Eng.  Encyo. 
of  Law,  p.  234,  note ;  Terry  v.  Bam- 
berger, 44  Conn.  558 ;  Cooke  v.  Orange, 
48  Conn.  401 ;  Nathan  v.  Whitlock, 
9  Paige,  152;  Palmer  v.  Murray,  10 
How.  Pr.  545 ;  Sheldon  v.  Adams,  41 
Barb.  54 ;  Gillet  v.  Fairchild,  4  Denio 
(N.  Y.),  80 ;  Miami  Exporting  Co,  v. 
Gano,  18  Ohio,  269 ;  Renick  v.  Bank, 
13  Ohio,  298 ;  S.  C,  42  Am.  Dec.  208 ; 
Alexander  v.  Relf e,  9  Mo.  App.  133 ; 
Gill  V.  Balis,  72  Mo.  424  Where  the 
statute  provides  that  actions  may  be 
brought  in  the  name  of  the  party 
over  whom  the  receiver  is  appointed, 
"  or  otherwise,"  the  receiver  may  pro- 
ceed in  his  own  name.  Manlove  v. 
Burger,  38  Ind.  211 ;  Garver  v.  Kent, 
70  Ind.  428;  Frank  v.  Morrison,  58 
Md.  438 ;  Hayes  v.  Brotzman,  46  Md. 
519;  Boyd  v.  Royal  Ins.  Co.  (N.  C), 
16  S.  E.  Rep.  889.  That  the  court  ap- 
pointing the  receiver  has  power  to 
authorize  him  to  sue  in  his  own  name, 
see  Beach  on  Receivers,  §  688 ;  High 
on  Receivers  (3d  ed.),  §  209 ;  Gluck  & 
Becker  on  Receivers  &  Corporations, 
pp.  155,  166 ;  Harland  v.  Bankers'  & 
Merchants'  Tel  Co.,  83  Fed.  Rep.  199 ; 
Davis  v.  Gray,  6  "Wall.  203;  Frankle 
V.  Jackson,  80  Fed.  Rep.  898 ;  King 
V.  CuttB,  24  Wis.  627 ;  Hardwick  v. 
Hook,  7  Ga.  354 ;  Manlove  v.  Burger, 
38  Ind.  211;   Leonard  v.  Storrs,  81 


Ala.  488.    But  see  Alexander  v.  Relfe, 

9  Mo.  App.  133.  In  an  action  to  en- 
force the  statutory  liability  of  stock- 
holders in  a  corporation,  a  receiver 
may  be  appointed  to  collect  and  dis- 
tribute the  fund,  and  may,  by  au- 
thority of  the  court  appointing  him, 
prosecute  actions  in  his  own  name 
as  receiver  to  enforce  payment  of 
judgments  reridered  for  such  statu- 
tory liability.  Zieverink  v.  Kemper 
(Ohio),  84  N.  E.  Rep.  250. 

2 Dick  V.  Stiuthers,  25  Fed.  Rep. 
108;  Dick  v.  Oil  Well  Supply  Co.,  25 
Fed.  Rep.  105 ;  Pouder  v.  Catterson, 
127  Ind.  484;  Yeager  v.  Wallace,  44 
Pa.  St.  294;  St  Louis  &c.  Coal  Co.  v. 
Sandoval  Coal  &a  Co.,  Ill  111.  82; 
Battle  V.  Davis,  66  N.  C.  252 ;  Man- 
love V.  Burger,  88  Ind.  211;  Booth 
V.  Clark,  17  How.  381;  Ingersoll 
V.  Cooper,  5  Blatchf .  426 ;  Newell  v. 
Fisher,  24  Miss.  392;  Graydon  v. 
Church,  7  Mich.  36;  Stater.  Wilmer, 
65  Md.  178;  Harrell  v.  Kent,  71  Ind. 
602;  Moriarity  v.  Kent,  71  Ind.  601 ; 
Garver  v.  Kent,  70  Ind.  428 ;  Justice 
V.  Kirlin,  17  Ind.  588;  King  v.  Cutts, 
34  Wis.  627;  Freeman  v.  Winchester, 

10  Sm.  &  M.  (Miss.)  577.  Tlie  receiver 
of  a  corporation  appointed  by  a  court 
of  equity  cannot  sue  in  his  own  name 
to  recover  property  of  the  corpora- 
tion which  has  never  been  in  his  pos- 
session nor  been  assigned  to  him, 
where  authority  to  bring  such  suit 
has  not  been  conferred  on  him  by 
statute  or  by  decree  of  court  Wilsoc 
V.  Welch  (Mass.),  31  N.  E.  Repi  712. 
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thought  the  weight  of  authority  is  in  favor  of  the  foregoing 
rule,  it  is  stoutlx-  maintained  in  several  States  that  the  con'trary 
rule  is  sustained  by  the  stronger  reason,  and  that  the  receiver 
may  by  virtue  of  his  appointment  and  general  powers  prose- 
cute actions  in  his  own  name.'     And,  even  where  the  first- 


iMathis  V.  Pridham  (Tex.),  80  & 
W.  Rep.  1015 ;  Wray  r.  Jamison,  10 
Humph.  (Tenn.)  186 ;  Helme  v.  LitUe- 
johii,   12    La.   Ann.    298;    Baker  v. 
Cooper,  57  Me.    388;    Hardwick  v. 
Hook,  8  Ga.  354 ;  Beach  on  Receirers, 
§  689;  Wilkinson  v.  Rutherford,  49 
N.  J.  Law,  241,  where  Beasley,  C.  J., 
said :  —  "I  cannot  agree  to  the  doc- 
trine that  a  receiver  is  a  mere  cus- 
todian of  the  property  of  the  person 
whom  in  certain  respects  he  is  made 
to  supplant,  and  it  would  seera  that 
he  is  an  assignee  of  the  assets  within 
the  scope  of  his  oflBce.    There  seems 
to  be  no  reason  why  his  power  should 
not  be  held  to  be  co-extensive  with 
his  functions ;  and  it  is  clear  that  he 
cannot  conveniently  perform   those 
functions  unless  upon  the  theory  that 
some  interest  in  the  property,  akin 
to  that  of  an  assignee's,  passes  to  him. 
The  receiver  is  to  discharge  the  exec- 
utory duty  of   collecting  the  debts, 
and  taking  into  his  possession,  even 
against  antagonistic  claims,  the  tan- 
gible property ;  and  after  his  appoint- 
ment, a  sale  of  such  property  by  the 
insolvent  would,  it  is  presumed,  be 
absolutely  void;  and  yet,  if  the  in- 
terest in  the  property  thus  transferred 
were  not  vested   in  the  receiver,  it 
would  be  difficult  to  find  ground  on 
which  to  invalidate  the  transaction. 
If  no  title  resides  in  the  receiver  in 
disposing  of  property,  he  would  be 
obliged  to  make  sale  in  the  name  of 
the  insolvent  owner,  and  if  the  money 
that  became  due  was  not  paid,  to  col- 
lect it  by  suit  in  the  name  of  such 
owner;  and  yet  in  the  case  of  Sing- 
erly  r.  Fox,  75  Pa.  St  112,  it  was  de- 
47 


cided  that  such  an  officer  could  sue 
in  his  own  name  for  the  purchase- 
money  of  an  article  sold  by  him  in 
his  official  capacity.    The  inconven- 
ience of  requiring  these  agents  of  a 
court  of  equity  to  institute  all  actions 
in  the  name  of  the  insolvent  was  ex- 
emplified in  a  case  arising  in  the  State 
of  Maine ;  the  question  being  whether 
the  receiversof  a  bank  could  maintain 
in  their  own  names  an  action  to  ob- 
tain possession  of  real  estate  to  which 
the  bank  was  entitled ;  the  right  to 
prosecute  in  the  form  adopted  was 
upheld  by  the  Supreme  Court  of  that 
State,   the   circumstance  being  em- 
phasized that  the  writ  under  a  judg- 
ment, if  obtained  in  the  name  of  the 
bank,  would  require  the  officer  exe- 
cutmg  it  to  put  the  bank,  and  not  the 
receivei-s,  in  possession,  which  was 
not  the  object  of  the  suit.    Baker  v. 
Cooper,  57  Me.  388.     These  embar- 
rassments as  well  as  many  others  of 
a  like  kind  are  obviated  by  the  adop- 
tion of  the  doctrine  that  virtute  officii 
a  receiver  becomes  a  provisional  as- 
signee of  the  property  committed  to 
him,  and  this  doctrine  is  recognized 
in  the  case  of  Harrison  v.  Maxwell, 
44  N.  J.  Law,  319.  It  will  be  observed 
that  the  theory  thus  approved  attrib- 
utes to  a   receiver  of  the  kind  in 
question  only  a  limited  power  to  in- 
stitute actions  in  his  own  name,  as  he 
is  supposed  to  have  the  power  in  this 
respect  of  an  assignee,  and  nothing 
more.     A  chose  in  action  that  is  not 
so  transferable  as  to  enable  an  as- 
signee to  sue  for  it  in  his  own  name 
is  transmitted  to  a  receiver  subject 
to  the  same  qualification." 
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mentioned  doctrine  obtains,  a  receiver  may  sue  in  his  own 
name  upon  a  contract  made  with  him  or  upon  an  obligation 
due  to  him  as  such  receiver.'  A  complaint  filed  by  a  receiver 
"which  fails  to  allege  that  leave  of  the  court  to  institute  or 
prosecute  the  action  has  been  obtained,  where  such  permis- 
sion is  essential,  is  fatally  defective.*  It  is  also  necessary  that 
he  show  by  averments,  in  such  form  that  issue  may  be  joined 
thereon,  his  appointment  by  a  court  of  competent  jurisdiction 
in  a  case  within  its  jurisdiction,'  but  the  omission  of  such 
averment  will  be  cured  by  verdict.* 


1  Pouder  v.  Catterson,  127  Ind.  434, 
a  suit  by  a  receiver  against  his  lessees 
for  rent;  Singerly  v.  Fox,  75  Pa.  St 
112,  an  action  of  trover,  the  conver- 
sion having  taken  place  after  the 
receivers  had  obtained  possession.  (It 
would  have  been  otherwise  had  it 
occurred  prior  to  his  appointment; 
Yeager  v.  Wallace,  44  Pa.  St  294.) 
See,  also,  Whitlesey  v.  Delaney,  73  N. 
Y.  571,  578.  The  successors  of  a  re- 
ceiver who  might  sue  in  his  own 
name  may  institute  the  suit  in  their 
own  names.  Iglehart  v.  Bierce,  36 
III.  133. 

2  Davis  V.  Talbut  (Ind.),  37  N.  K 
Eep.  496,  where  the  suit  was  prose- 
cuted in  the  name  of  a  corporation 
by  its  receiver, —  citing  Garver  v. 
Kent,  70  Ind.  428 ;  Moriarity  v.  Kent 
71  Ind.  601 ;  Harrell  v.  Kent  71  Ind. 
602 ;  Herron  v.  Vance,  17  I  nd.  595 ; 
Coope  V.  Bowles,  28  How.  Pr.  10; 
Keen  v.  Breckenridge,  96  Ind.  69; 
Wynn  v.  Lord  Newborough,  3  Bro. 
Ch.  88;  Green  v.  Winter,  1  Johns. 
Ch.  60;  Ward  v.  Swift  6  Hare,  312; 
In  re  Merritt  5  Paige,  125;  Merritt 
V.  Merritt  16  Wend.  405;  Davis  v. 
Snead,  33  Gratt  705 ;  Swaby  v.  Dick- 
son, 5  Sim.  629 ;  Battle  v.  Davis,  66 
N.  C.  253 ;  Screven  v.  Clark,  48  Ga. 
41 ;  Glenn  v.  Busey,  3  Cent  Rep.  283. 

'  Beach  on  Receivers,  §  693 ;  Coope 
V.  Bowles,  42  Barb.  87 ;  Bangs  v.  Mc- 
intosh,  23    Barb.    591;    Stewart    v. 


Beebe,  28  Barb.  34;  White  v.  Low,  7 
Barb.  304 ;  Potter  v.  Merchants'  Bank, 
28  N.  Y.  641;  Rockwell  v.  Merwin, 
45  N.  Y.  166;  Manley  v.  Eassiga,  13 
Hun,  288 ;  White  v.  Joy,  18  N.  Y.  83 ; 
Dayton  v.  Connah,  18  How.  Pr.  336 ; 
Gillet  V.  Fairchild,  4  Denio,  80.  In 
proceedings  before  the  surrogate  by 
petition  of  the  receiver  of  a  bene- 
ficiaiy  under  a  will  to  compel  the 
executors  to  account,  an  allegation 
that  the  applicant  was  appointed  re- 
ceiver in  a  certain  proceeding  named 
is  a  sufflcent  averment  of  petitioner's 
title.  In  re  Beecher's  Estate,  19  N. 
Y.  Supl.  971.  An  order  appointing  a 
receiver  being  prima  facie  evidence 
of  the  jurisdictional  facts  that  it  re- 
cites, allegations,  in  an  action  to  re- 
cover rents  and  profits  received  and 
moneys  expended  by  him,  that  he  is 
acting  as  receiver  "  without  any  au- 
thority of  this  court  or  of  law,"  and 
that  "plaintiff  was  not  a  party,  nor 
had  he  any  notice  of "  his  appoint- 
ment are  insuflBcient  to  put  in  issue 
the  jurisdiction  to  make  the  order. 
Edee  v.  Strunk  (Neb.),  53  N.  W.  Rep. 
70,  and  distinguishing  Johnson  v. 
Powers,  21  Neb.  293.  See,  also.  Pot- 
ter V.  Bank,  28  N.  Y.  641 ;  Wright  v. 
Nostrand,  99  N.  Y.  45. 

'Griesel  v.  Sohmal,  55  Ind.  47& 
See,  also,  Boland  v.  Whitman,  88 
Ind.  64. 
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§  Hi.  Suits  against  receivers  —  Leave  of  court. —  It  is  a 

general  rule  that  before  suit  is  brought  against  a  receiver 
leave  of  the  court  by  which  he  was  appointed  must  be  ob- 
tained.'    Suing  a  receiver  without  leave  is  a  contempt  of  the 


1  Beach  on  Receivers,  §  653 ;  Porter 
V.  Sabin,  149  U.  S.  473;  s.  C,  13  a 
Ct  Repi  1008 ;  Southern  Express  Ca 
V.  Western  &c.  R  Ca,  99  U.  S.  191 ; 
Meeker  v.  Sprague  (Wash.),  31  Pac. 
Rep.  628 ;  Texas  &c  Ry.  Ca  v.  Cox, 
145  U.  &  593,  601;  Barton  v.  Bar- 
bour, 104  U.  S.  126 ;  Davis  v.  Gray, 
6  Wall  203;  Kennedy  v.  Indian- 
apolis &a  R  Ca,  2  Flip.  (U.  &)  704; 
S.  G,  8  Fed.  Rep.  97;  Thompson  v. 
Scott,  4  Dill.  508;  Searle  v.  Choate, 
25  Ch.  Div.  783 ;  Brooks  v.  Greathed, 
3  J.  &  W.  176;  Angel  u  Smith,  9 
Ves.  335;  Randfleld  v.  Randfield,  3 
De  G..  F.  &  J.  766 :  De  Groot  t'.  Jay, 
30  Barb.  483 ;  Miller  r.  Loeb,  64  Barbi 
454;  Taylor  v.  Baldwin,  14  Abbw  Pr. 
166;  Parker  v.  Browning,  8  Paige, 
388;  Melendy  v.  Barbour,  78  Va.  544; 
Meredith  ViL  Sav.  Bank  v.  Simpson, 
22  Kan.  414;  Keen  r.  Breckenridge, 
96  Ind.  69 ;  Henderson  v.  Walker,  55 
Ga.  481 ;  Graffenreid  v.  Brunswick 
&C.  R  Ca,  57  Ga.  22 ;  Payne  v.  Bax- 
ter, 2  Tenn.  Ch.  517 ;  Heath  v.  Mis- 
souri &c.  R  Co.,  83  Ma  617;  Wray 
V.  Hazlett,  6  Phila.  155 ;  Vanderbilt  v. 
Central  R  Co.,  43  N.  J.  Eq.  669 ;  Lit- 
tle V.  Dusenberry,  46  N.  J.  Law,  614. 
Though  property  is  wrongfully  in  pos- 
session of  a  corporation,  it  cannot  be 
replevied,  without  leave  of  court,  after 
it  comes  into  the  possession  of  the 
receiver  appointed  in  voluntary  pro- 
ceedings to  dissolve  the  corporation. 
In  re  Christian  Jensen  Co.,  138  N.  Y. 
550 ;  S.  a,  28  N.  E.  Rep.  665.  In  Barton 
V.  Barbour.  104  U.  &  136,  Woods,  J., 
said: — "The  evident  purpose  of  a 
suitor  who  brings  his  action  against 
a  receiver  without  leave  is  to  obtain 
some  advantage  over  the  other  claim- 
ants upon  the  ns-set"!  in  the  receiver's 


hands.  The  judgment,  if  he  re- 
covered one,  would  be  against  the 
defendant  in  his  capacity  of  receiver, 
and  the  execution  would  run  against 
the  property  in  his  hands  as  such. 
If  he  has  the  right  in  a  distinct  suit 
fco  prosecute  his  demand  to  judgment 
without  leave  of  the  court  appoint- 
ing the  receiver,  he  would  have  the 
right  to  enforce  satisfaction  of  it 
By  virtue  of  his  judgment  he  could, 
unless  restrained  by  injunction,  seize 
upon  the  property  of  the  trust  or  at- 
tach its  credits.  If  his  judgment 
were  rendered  outside  the  territorial 
jurisdiction  of  the  court  by  which 
the  receiver  was  appointed,  he  could 
do  this,  and  the  court  which  ap- 
pointed the  receiver  and  was  admin- 
istering the  trust  assets  would  be 
impotent  to  restrain  him.  The  effect 
upon  the  property  of  the  trust  of  any 
attempt  to  enforce  satisfaction  of  his 
judgment  wovdd  be  precisely  the 
same  as  if  his  suit  had  been  brought 
for  the  purpose  of  taking  the  prop- 
erty from  the  possession  of  the  re- 
ceiver. A  suit,  therefore,  brought 
without  leave,  to  recover  a  judgment 
against  a  receiver  for  a  money  de- 
mand is  virtually  a  suit,  the  purpose 
of  which  is,  and  the  effect  of  which 
may  be,  to  take  the  property  of  the 
trust  from  his  bands  and  apply  it  to 
the  payment  of  the  plaintiff's  claim, 
without  regard  to  the  rights  of  other 
creditors  or  the  orders  of  the  court 
which  is  administering  the  trust 
property.  We  think,  therefore,  that 
it  is  immaterial  whether  the  suit  is 
brought  against  him  to  recover  spe- 
cific property  or  to  obtain  judgment 
for  a  money  demand.  In  either 
case  leave  should  be  first  obtained." 
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court  appointing  him,'  and  such  suits  may  be  restrained  by 
injunction,'  or  stayed  or  set  aside  on  motion.'  It  has  been 
held  in  the  federal  courts  that  the  want  of  leave  to  sue  goes 
to  the  jurisdiction  of  the  court  in  which  the  suit  is  brought.* 
But  it  has  been  decided  in  some  of  the  State  courts  that  the 
want  of  leave  is  no  jurisdictional  bar  to  a  suit  at  law  against 
receivers  appointed  by  the  court  of  chancery,  and  that  the 
latter  court  can  only  interfere  to  protect  its  officers  by  writs 
of  injunction  directed  against  the  party,  restraining  him  from 
further  prosecuting  the  action,  and  not  against  the  law  court 
or  any  of  its  officers.'  An  act  of  congress  provides  that  every 
receiver  or  manager  of  any  property  appointed  by  any  court 
of  the  United  States  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with 
such  property  without  the  previous  leave  of  the  court  in 
which  such  receiver  or  manager  was  appointed ;  but  such  suit 
shall  be  subject  to  the  general  equity  jurisdiction  of  the  court 
m  which  such  receiver  or  manager  was  appointed  so  far  as 
the  same  shall  be  necessary  to  the  ends  of  justice.' 


Where  mandamus  against  a  receiver 
is  instituted  in  the  court  which  ap- 
pointed him,  and  the  court  enter- 
tains the  action,  he  cannot  object 
that  it  is  an  improper  remedy,  or 
that  the  relief  sought  might  have 
been  obtained  in  a  more  summary 
and  less  formal  manner.  City  of 
Ft  Dodge  V.  Minneapolis  &c.  Ry. 
Co.  (lowaX  54  N.  W.  Rep.  343. 

1  Beach  on  Receivers,  §  653 ;  Wis- 
well  V.  Sampson,  14  How.  65,  66,  67; 
Davis  V.  Gray,  6  Wall.  203,  218; 
Naumburg  v.  Hyatt,  24  Fed.  Rep. 
898;  Thompson  v.  Scott,  4  DilL  508. 

2  Evelyn  v.  Lewis,  3  Hare,  472; 
Parr  v.  Bell,  9  Ir.  Eq.  54;  Tink  v. 
Rundle,  10  Beav.  318 ;  Kennedy  v.  In- 
dianapolis &c.  R.  Co.,  8  Fed.  Rep.  97. 

»De  Groot  v.  Jay,  30  Barb.  483; 
Taylor  v.  Baldwin,  14  Abb.  Pr.  166. 

*  Barton  v.  Barbour,  104  U.  S.  126, 
overruling  a  demurrer  to  a  plea  al- 
leging that  no  leave  was  obtained. 
See,  also,  Keen  v.  Breckenridge,  96 
Ind.  69. 


'  Lyman  v.  Central  Vermont  R  Ca, 
59  Vt.  167;  s.  a,.  10  Atl.  Rep.  346, 
where  Barton  v.  Barbour,  104  U.  S. 
126,  is  discussed  and  criticised.  See, 
also,  Kinney  v.  Crocker,  18  Wis.  74 ; 
St  Jo.  &c.  R.  Co.  V.  Smith,  19  Kan. 
225 ;  Allen  v.  Central  R.  Co.,  42  Iowa, 
685 ;  Hills  v.  Parker,  111  Mass.  508. 

6  25  St  at  L,  ch.  866,  §  8,  p.  436 ;  24 
St  at  L.,  ch.  373,  §  3,  p.  554.  For 
cases  involving  a  construction  of  this 
act,  see  Missouri  Pac.  Ry.  Co.  v.  Texas 
Pac.  Ry.  Co.,  41  Fed.  Rep.  310,  314; 
Central  Trust  Co.  v.  St  Louis  <S:c. 
Ry.  Co.,  41  Fed.  Rep.  551 ;  Atkin  v. 
Wabash  Ry.  Co.,  41  Fed.  Rep.  193, 
194 ;  Pine  Lake  Iron  Co.  v.  La  Fay- 
ette Car  Works,  58  Fed.  Rep.  858. 
Under  the  act  a  receiver  may  be 
sued  for  the  torts  of  the  servants  of 
his  predecessor  in  the  same  receiver- 
ship. McNulta  V.  Lockridge,  142 
U.  S.  1.  The  act  authorizes  an  ac- 
tion for  personal  injuries  against  the 
receiver  of  a  railroad.  Fordyce  v. 
Withers  (Tex.  Civ.  App.),  20  a  W. 
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§  745.  Application  for  leave  to  sue  receivers. —  It  is  cus- 
tomary for  the  court  to  decide  all  claims  and  demands  against 
its  receiver  by  petition  in  the  original  action  in  which  he  was 
appointed,  instead  of  authorizing  an  independent  suit.'  On 
application  for  leave  to  sue  a  receiver,  the  court  before  grant- 
ing the  petition  will,  by  a  preliminary  examination,  deter- 
mine whether  the  matter  cannot  be  disposed  of  by  itself,  for 
if  it  is  a  clear  case  of  money  due  on  contract,  the  court  will 
proceed  to  decide  the  matter.'  Where,  in  an  action  against  a 
corporation,  a  receiver  is  appointed,  and  aU  persons  holding 
claims  against  such  corporation  are  brought  into  court  and 
notified  to  appear  and  wage  their  claims,  an  application  by  a 
claimant,  so  appearing,  for  leave  to  bring  an  independent 


Rep.  766.  Where  a  receiver  knows 
of  the  pendency  of  a  suit  on  a  claim 
which  is  afterwards  filed  against 
him,  a  failure  by  the  claimant  to 
refer  to  the  suit  at  the  time  of  filing 
the  claim  is  not  a  waiver  of  the  right 
to  prosecute  the  action,  nor  does  it 
constitute  an  election  of  remedies. 
Pine  Lake  Iron  Co.  v.  La  Fayette 
Car  Works,  53  Fed.  Rep.  85a 

'  People  V.  Bank  of  Dansville,  39 
Hun,  187;  Olds  v.  Tucker,  35  Ohio 
St  581 ;  Melendy  v.  Barbour,  78  Va. 
544 ;  First  Nat  Bank  v.  Wire  Works, 
58  Mich.  315;  Kennedy  v.  Indian- 
apolis &C.  Ca,  3  Fed.  Rep.  97 ;  Davis 
V.  Michelbacher  (Wis.),  31  N.  W.  Rep. 
160. 

»  Lehigh  Coal  &a  Ca  v.  Central  R. 
Ca,  38  N.  J.  Eq.  175,  179.  Parties 
who  deal  with  a  receiver  of  a  rail- 
road, either  as  freighters  or  passen- 
gers, cannot  sue  him  for  any  injury 
suffered,  either  in  person  or  prop- 
erty, without  leave  of  the  court  by 
which  he  was  appointed.  If  the  ad- 
justment of  a  claim  involves  any 
dispute  in  regard  to  the  alleged  neg- 
ligence of  the  receiver,  or  any  other 
fact  upon  which  his  liability  depends, 
or  in  regard  to  the  amount  of  the 
damages  sustained  by  a  party,  the 


court,  in  a  proper  case,  in  the  exer- 
cise of  its  legal  discretion,  either  of 
its  own  motion  or  on  the  demand  of 
the  party  injured,  may  allow  him 
to  sue  the  receiver  in  a  court  of  law, 
or  direct  the  trial  of  a  feigned  issue 
to  settle  the  contested  facts.  Barton 
V.  Barbour.  104  TJ.  S.  126.  It  was 
held  in  Parker  v.  Kingman,  126  Mass. 
141.  that  where  one  purchased  an 
estate  subject  to  a  mortgage  given 
by  a  former  owner  to  a  bank,  in 
order  to  have  the  mortgage  canceled 
on  the  ground  of  fraud,  he  must  pro- 
ceed by  petition  in  the  cause  in  which 
the  receiver  was  appointed.  Certain 
tailors  received  from  a  firm  a  large 
number  of  coats  to  be  made  up, 
under  an  agreement  that  they  should 
have  a  general  lien  thereon  for  the 
work  to  be  done,  and  also  for  money 
due  for  prior  work.  The  firm  failed, 
and  on  suit  by  other  creditors  a  re- 
ceiver was  appointed.  The  tailors 
thereupon  petitioned  for  leave  to  sue 
the  receiver  in  foreclosura  It  was 
held  that  their  claim,  being  of  equi- 
table cognizance,  could  be  deter- 
mined in  the  receivership  suit,  and  it 
was  within  the  discretion  of  the 
court  to  deny  the  petition.  In  re 
Herbst,  17  N.  Y.  SupL  760. 
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action  against  the  receiver  to  foreclose  certain  mortgages  on 
the  corporate  property,  will  be  denied,  since  the  rights  of  such 
claimant  can  be  properly  adjudicated  in  the  original  action.* 
As  a  general  rule,  leave  to  sue  a  receiver  in  any  court  other 
than  the  one  which  appointed  him  will  not  be  granted ;  it  is 
only  when  special  facts  and  circumstances  are  shown  to  exist 
that  the  court  will  allow  such  a  suit  to  be  brought.*  An  order 
granting  leave  to  sue  is  sufficient  when  made  upon  notice  to 
the  receiver  alone.' 

§  746.  Leave  of  court  to  make  a  receiver  a  party. —  After 
a  State  court  has  appointed  a  receiver  of  all  the  property  of  a 
corporation,  and  while  the  receivership  exists,  stockholders  of 
the  corporation  cannot  bring  a  suit  against  the  officers  in  a 
court  of  the  United  States  for  fraudulent  misappropriation  of 
its  property  without  making  the  receiver  as  well  as  the  cor- 
poration a  party  to  the  suit,  and  although  the  State  court  has 
denied  a  petition  of  the  receiver  for  authority  to  bring  the 
suit  as  well  as  an  application  of  the  stockholders  for  leave  to 
make  him  a  party  to  it.*    Consequently,  so  long  as  the  court 

1  Meeker   v.   Sprague  (Wash.),   31  of  a  corporation  for  fraudulent  mis- 

Pac.  Rep.  628.    In  a  suit  against  a  appropriation  of   its  property  is  a 

mortgagor,  a  receiver  was  appointed  right  of  the  corporation ;  it  is  only 

without  notice  to  a  mortgagee  in  pos-  when  the  corporation  will  not  bring 

session  of  a  stock    of  goods.    The  the  suit  that  it  can  be  brought  by 

mortgagee  obtained  leave  to  sue  the  one  or  more  stockholders  in  behalf 

receiver  in  replevin,   and  complied  of  all.    Hawes  v.  Oakland,  104  U.  S. 

with  all  the  conditions  of  the  order,  450.      The    suit  when    brought    by 

but  the  court   afterwards    revoked  stockholders  is  still  a  suit  to  enforce 

such  permission  and  dismissed  the  the  rights  of  the  corporation  and  to 

action  of  replevin,  refusing  to  hear  recover  a  sum  of  money  due  to  the 

evidence  that  the  mortgagee  held  a  corporation,  and  the  corporation  is  a 

valid  first  mortgage  on  the  goods,  necessary  party  in  order  that  it  may 

This  was  held  to  be  an  abuse  of  dis-  be  bound  by  the  judgment.     Daven- 

cretion.     Conwell  v.  Lowrence,  46  port  v.  Dams,  18  Wall.  626.    If  the 

Kan.  83 ;  s.  c,  36  Pac.  Rep.  461.  corporation  becomes  insolvent  and  a 

2 Matter  of  Piatt,  52  How.  Pr.  468;  receiver  of  all  its  estate  and  eflfects 

Meredith  Village  Sav.  Bank  v.  Simp-  is  appointed  by  a  court  of  competent 

son,  33  Kan.  414  jurisdiction,  the  right  to  enforce  this 

» Potter  V.  Bunnell,  30  Ohio  St.  150,  and  all  other  rights  of  property  of 

159-  the  corporation  vests  in  the  receiver 

*  Porter  v.  Sabin,   149  U.   S.  473,  and  he  is  the  proper  party  to  bring 

whereJusticeGray  said:— "The right  suit,  and  if  he  does  not  himself  sue, 

to  maintain  a  suit  against  the  ofBcers  should  properly  be  made  a  defend- 
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appointing  the  receiver  prefers  to  exercise  exclusive  jurisdic- 
tion over  such  claims  against  the  delinquent  officers  of  the 


ant  to  any  suit  by  stockholders  in 
the  right  of  the  corporation.  .  .  . 
In  BrinckerhoflE  v.  Bostwiok,  88  N. 
Y.  52,  and  Ackerman  v.  Ealsey,  37 
N.  J.  Eq.  356,  cited  for  the  plaintififs, 
in  which  stockholders  of  a  national 
bank  were  permitted  to  bring  such  a 
suit  when  a  receiver  had  refused  to 
bring  it,  the  receiver  was  not  ap- 
pointed by  a  judicial  tribunal,  but  by 
the  comptroller  of  the  currency,  an 
executive  officer.  .  .  .  When  a 
court  exercising  jurisdiction  in  equity 
appoints  a  receiver  of  all  the  prop- 
erty of  a  corporation,  the  court  as- 
sumes the  administration  of  the  es- 
tate; the  possession  of  the  receiver 
is  the  possession  of  the  court,  and 
the  court  itself  holds  and  administers 
the  estate  through  the  receiver  as  its 
officer  for  the  benefit  of  those  whom 
the  court  shall  ultimately  adjudge  to 
be  entitled  thereto.  Wiswall  v.  Samp- 
son, 14  How.  53,  65 ;  Peale  v.  Phipps, 
14  How.  368,  374;  Booth  v.  Clark,  17 
How.  833,  331;  Union  Bank  v. 
Kansas  City  Bank,  136  U.  S.  223; 
Thompson  v.  Phoenix  Ins.  Co.,  136  TT. 
S.  287,  297.  It  is  for  the  court  in  its 
discretion  to  decide  whether  it  will 
determine  for  itself  all  claims  of  or 
against  the  receiver  or  will  allow 
them  to  be  litigated  elsewhere.  It 
may  direct  claims  in  favor  of  the 
corporation  to  be  sued  on  by  the  re- 
ceiver in  other  tribunals,  or  may 
leave  him  to  adjust  and  settle  them 
without  suit,  as  in  its  judgment  may 
be  most  beneficial  to  those  interested 
in  the  estate.  Any  claim  against  the 
receiver  or  the  corporation  the  court 
may  permit  to  be  put  in  suit  in  an- 
other tribunal  against  the  receiver, 
or  may  reserve  to  itself  the  deter- 
mination of  it;  and  no  suit,  unless 
expressly  authorized  by  statute,  can 


be  brought  against  the  receiver  with- 
out the  permission  of  the  court  which 
appointed  him.  Barton  v.  Barbour, 
104  U.  S.  126;  Texas  &c.  Ry.  Co.  v. 
Cox,  145  XT.  S.  593,  601.  The  reasons 
are  yet  stronger  for  not  allowing  a 
suit  against  a  receiver  appointed  by 
a  State  court  to  be  maintained,  or 
the  administration  by  that  court  of 
the  estate  in  the  receiver's  hands  to 
be  interfered  with  by  a  court  of  the 
United  States  deriving  its  authority 
from  another  government,  though 
exercising  jurisdiction  over  the  same 
territory.  The  whole  property  of  the 
corporation  within  the  jurisdiction 
of  the  court  which  appointed  the  re- 
ceiver, including  all  its  rights  of 
action  except  what  is  already  dis- 
posed of  under  orders  of  that  court, 
remains  in  its  custody  to  be  admin- 
istered and  distributed  by  it  Until 
the  administration  of  the  estate  has 
been  completed  and  the  receivership 
terminated,  no  court  of  the  one  gov- 
ernment can  by  collateral  suit  as- 
sume to  deal  with  rights  of  property 
or  of  action  constituting  part  of  the 
estate  within  the  exclusive  jurisdic- 
tion and  control  of  the  courts  of  the 
other.  Wiswall  v.  Thompson,  supra; 
Peale  v.  Phipps,  supra;  Barton  v. 
Barbour,  supra;  Williams  v.  Bene- 
dict, 8  How.  107 ;  Pulliara  v.  Osborne, 
17  How.  471,  475 ;  People's  Bank  v. 
Calhoun,  103  U.  S.  256 ;  Heidritter  v. 
Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294 ; 
In  re  Tyler,  149  U.  S.  164.  The  State 
court,  upon  further  hearing  or  in- 
formation, may  hereafter  reconsider 
its  final  orders  so  far  as  no  rights 
have  lawfully  vested  under  them,  and 
may  permit  its  receiver  to  sue  or  be 
sued  upon  any  controverted  claim. 
But  should  it  prefer  not  to  do  so,  the 
right  of  action  of   the  corporation 
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corporation,  no  action  against  them  can  be  maintained  in  any 
other  tribunal.' 

§  747.  Suits  by  receivers  in  foreign  jurisdictions  —  Com- 
ity.—  A  receiver  has  no  extraterritorial  jurisdiction,  and  can- 
not, as  a  matter  of  strict  right,  go  into  another  State  and 
there  sue  on  a  debt  due  to  the  person  or  estate  subject  to  his 
receivership.'    But  it  is  a  vrell-established  exception  to  this 


against  its  delinquent  officers,  like 
other  property  and  rights  of  the  cor- 
poration, will  remain  within  the  ex- 
clusive jurisdiction  of  that  court  so 
long  as  the  receivership  exists." 

"Porter  v.  Sabin,  149  U.  S.  473. 

2  Booth  V.  Olark,  17  How.  322,  a 
leading  case,  where  Justice  Swayne 
said  that  a  receiver  "  has  no  extra- 
territorial power  of  official  action ; 
none  which  the  court  appointing 
him  can  confer,  with  authority  to 
enable  him  to  go  into  a  foreign  ju- 
risdiction to  take  possession  of  the 
debtor's  property ;  none  which  can 
give  him,  upon  the  principle  of  com- 
ity, a  privilege  to  sue  in  a  foreign 
court,  or  another  jurisdiction,  as  the 
judgment  creditor  himself  might 
have  done,  where  his  debtor  may  be 
amenable  to  the  tribunal  which  the 
creditor  may  seek.  .  .  .  We  think 
that  a  receiver  could  not  be  admitted 
to  the  comity  extended  to  judgment 
creditors  without  an  entire  departure 
from  chancery  proceedings  as  to  the 
manner  of  his  appointment ;  the  se- 
curities which  are  taken  from  him 
for  the  performance  of  his  duties, 
and  the  direction  which  the  court 
has  over  him  in  the  collection  of  the 
estate  of  the  debtor,  and  the  applica- 
tion and  distribution  of  them.  If  he 
seeks  to  be  recognized  in  another  ju- 
risdiction, it  is  to  take  the  fund  there 
out  of  it,  without  such  court  having 
any  control  of  his  subsequent  action 
in  respect  to  it,  and  without  his  hav- 
ing even  official  power  to  give  secu- 


rity to  the  court  the  aid  of  which  he 
seeks,  for  his  faithful  conduct  and 
official  accountability."  Brigham  v. 
Luddington,  12  Blatchf.  237 ;  Hazard 
V.  Durant,  19  Fed.  Rep.  471 ;  Olney  v. 
Tanner,  10  Fed.  Rep.  101;  S.  a  on 
appeal,  21  Blatchf.  540;  Holmes  v. 
Sherwood,  16  Fed.  Rep.  725;  Hope 
Mutual  Ins.  Co.  v.  Taylor,  2  Robert 
(N.  Y.)  278;  Warren  v.  Union  Nat 
Bank,  7  Phila.  156 ;  Farmers'  &  Mer- 
chants' Ins.  Co.  V.  Needles,  52  Mo.  17 ; 
Graydon  v.  Church,  7  Mich.  36;  Bart- 
lett  V.  Wilbur,  53  Md.  485 ;  Winans  v. 
Gibbs  &  S.  Mfg.  Co.,  48  Kan.  777; 
s.  c,  30  Pac.  Rep.  163;  Filkins  v. 
Nunneniacher,  81  Wis.  91;  S.  a,  51 
N.  W.  Rep.  79.  Contra,  Metzner 
V.  Bauer,  98  Ind.  425;  Runk  v.  St 
John,  39  Barb.  585.  A  receiver  ap- 
pointed by  one  federal  court  has 
no  right  to  sue  in  another  federal 
court  Brigham  v.  Luddington,  12 
Blatchf.  237.  See,  also,  Holmes  v. 
Sherwood,  16  Fed.  Rep.  725 ;  s.  c,  3 
McCrary,  405.  Since  a  receiver  has 
no  extraterritorial  jurisdiction,  and 
cannot,  as  a  matter  of  strict  right  go 
into  another  State  and  there  sue  on  a 
debt  due  to  the  person  or  estate  sub- 
ject to  his  receivership,  though  he 
may  be  allowed  to  do  so  as  a  matter 
of  comity  when  no  detriment  will 
result  to  the  citizens  of  the  State 
where  the  action  is  brought,  the  ap- 
pointment of  a  receiver  in  another 
State  of  a  corporation  in  that  State 
will  not  prevent  the  corporation  from 
suing  in  its  own  name  in  a  foreign 
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rule,  that  where  there  are  no  domestic  creditors  whose  rights 
are  to  be  protected,  or  no  local  interests  adverse  to  the  suit, 
the  courts  of  a  State  will  recognize  a  non-resident  receiver 
and  permit  him  to  prosecute  an  action  therein,  or  move  to 
set  aside  a  judgment  fraudulent  as  to  the  creditors  repre- 
sented by  him.i    The  decisions  sustaining  this  exception  are 


State.  Winans  v.  Gibbs  &  Sterrett 
Mfg.  Co.,  48  Kan.  777;  S.  G,  30  Paa 
Rep.  163,  holding  that  the  Kansas 
statute  relating  to  suits  by  receivers 
did  not  apply  in  such  case. 

'  Comstock  V.  Frederickson  (Minn.), 
53  N.  W.  Rep.  713,  where  it  was  said 
that  in  Putnam  v.  Pitney,  45  Minn. 
246,  "  the  narrow  view  as  applied  to 
foreign  executors  and  administrators 
is  followed  and  applied  on  the  ground 
of  stare  decisis,"  Beach  on  Receivers, 
§  682;  Dyer  v.  Power,  14  N.  Y.  Supl. 
873,   following  Peters  v.   Foster,  10 
N.  Y.  Sup].  389 ;  Bank  v.  McLeod,  38 
Ohio  St.  174     See,  also,  Chicago  &c. 
E.   Co.    V.  Keokuk    Northern    Line 
Packet  Co.,  108  HI.  317;  Bagley  v. 
Atlantic  &c.  R  Co.,  86  Pa.  St.  291 ; 
Killmer  v.  Hobart,  58  How.  Pr.  453 ; 
Bidlack  v.  Mason,  26  N.  J.  Eq.  230. 
In  Hurd  v.  Elizabeth,  41  N.  J.  Law,  1 
(followed  in  Falk  v.  James  (N.  J.  Eq.), 
23  Atl.  Rep.  813),  Beasley,  C.  J.,  said :  — 
"The  plaintiffs  right  to  stand  as  the 
actorinthissuitisderived  wholly  from 
the  receivership  that  was  conferred 
upon  him  by  the  Supreme  Court  of 
the  State  of  New  York ;  and  on  the 
part  of  the  defendant  such  right  is 
contested  on  the  ground  that  it  is 
contrary  to  established  rules  for  the 
courts  here  to  lend  their  assistance 
in  carrying  into  effect  an  office  cre- 
ated in  the  course  of  a  proceeding 
before  a  foreign  tribunal.    To  coun- 
nance  this  contention  various  author- 
ities are  cited,  and  notably  among 
them  Booth  v.  Clark,  17  How.  332. 
But  that  case  belongs  to  a  train  of 
decisions  which  have  been  undoubt- 


edly rightly  decided.    .    .    .    They 
are  all  cases  Involving  a  controversy 
between  the  receiver  and  the  credit- 
ors of  the  person  whose  property  has 
been  placed  under  the  control  of  such 
receiver.    In  such  a  posture  of  things 
it  is  manifest  that  different  consid- 
erations should  have  force  from  those 
that  are  to  control  when  the  litiga- 
tion does  not  involve  the  rights  of 
creditors  in  opposition  to  the  claims 
of  the  receiver.    That  the  officer  of  a 
foreign  court  should  not  be  permit- 
ted, as  against  the  claims  of  creditors 
here,  to  remove  from  this  State  the 
assets  of  the  debtor  is  a  proposition 
that  seems  to  be  assented  to  by  all 
the  decisions ;  but  that,  similarly,  he 
should  not  be  permitted  to  remove 
such  assets  when  creditors  are  not 
so  interested  is  quite  a  different  af- 
fair.     .     .     .     There  are   certainly 
dicta  that  go  even  to  that  extent,  so 
that  text-writers  seem  to  have  felt 
themselves  warranted  in  declaring 
that  the  powers  of  an  officer  of  this 
kind  are  strictly  circumscribed  by 
the  jurisdictional  limits  of  the  tribu- 
nal from  which  he  derives  his  exist- 
ence ;  and  that  he  will  not  be  recog. 
nized  as  a   suitor  outside   of  such 
limits.    But  I  think  the  more  correct 
definition  of  the  legal  rule  would  be 
that  a  receiver  cannot  sue  or  other- 
wise exercise  his  functions  in  a  for- 
eign jurisdiction  whenever  such  acts, 
if  sanctioned,  would  interfere  with 
the  policy  established  by  law  in  such 
foreign  jurisdiction.     There  seer.is  to 
be  no  reason  why  this  should  npt  be 
the  accepted  principle.    When  there 
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based  solely  upon  the  ground  that  in  the  particular  case  be- 
fore the  court  the  receiver  ought  to  be  permitted  to  prose- 
cute such  suit  as  a  matter  of  comity  only ;  and  most  of  them 
declare  that  where  the  rights  of  their  own  citizens  would  be 
injuriously  affected  by  extending  such  comity  to  foreign  re- 
ceivers the  favor  will  not  be  granted.*  To  avoid  the  diiBcul- 
ties  which  beset  a  receiver  in  suing  for  property  in  another 
State,  the  practice  has  arisen  of  forcing  the  party  whose  prop- 
erty is  to  be  taken  possession  of  by  a  receiver  to  convey  it  by 
formal  deed  or  assignment  to  the  receiver ;  which  may  enable 
him  to  bring  suits  in  some  States  where  his  right  to  bring  the 
suit  might  not  otherwise  be  recognized.''  Purely  statutory 
receivers  stand  upon  a  different  footing  from  ordinary  re- 


are  no  persons  interested  but  the  liti- 
gants in  a  foreign  jurisdiction,  and  it 
becomes  expedient,  in  the  progress 
of  such  suit,  that  the  property  of  one 
of  them,  wherever  it  may  be  sit- 
uated, should  be  brought  in  and  sub- 
jected to  such  proceedings,  I  can 
think  of  no  objection  against  allow- 
ing such  a  power  to  be  exercised.  It 
could  not  be  exercised  in  a  foreign 
jurisdiction  to  the  disadvantage  of 
creditors  resident  there,  because  it  is 
the  policy  of  every  government  to  re- 
tain in  its  own  hands  the  property  of 
a  debtor  until  all  domestic  claims 
against  it  have  been  satisfied.  .  .  . 
After  completely  protecting  its  own 
citizens  and  laws,  the  dictates  of  in- 
ternational comity  would  seem  to 
require  that  the  ofiBcer  of  the  foreign 
tribunal  should  be  acknowledged  and 
aided.  The  appointment  of  a  re- 
ceiver, with  full  powers  to  collect 
the  property  of  a  litigant  wherever 
the  same  might  be  found,  should  be 
deemed  to  operate  as  an  assignment 
of  such  property,  to  be  enforced 
everywhere  subject  to  the  exception 
just  noted." 

iBartlett  v.  Wilbur,  53  Md.  485; 
Hunt  V.  Columbian  Ins.  Co.,  55  Me. 
390 ;  Humphreys  v.  Hopkins,  81  Cal. 
551 ;  Dyer  v.  Power,   14  N.  Y.  Supl. 


873 ;  Straughan  v.  Hallwood,  30  West 
Va.  374,  388,  289 ;  Hurd  v.  Elizabeth, 
41  N.  J.  Law,  1.  In  Humphreys  v. 
Hopkins,  81  Cal.  551,  it  was  held  that 
a  resident  creditor  may  attach  prop- 
erty which  has  been  in  the  actual 
possession  of  a  foreign  receiver  and 
afterward  brought  into  California. 
And  in  Chicago  &c.  R.  Co.  v.  Keokuk 
Northern  Line  Packet  Co.,  108  111. 
817,  it  was  held  that  "where  a  re- 
ceiver has  once  obtained  rightful  pos- 
session of  personal  property  within 
the  jurisdiction  of  his  appointment, 
and  in  the  performance  of  his  duty 
takes  it  into  a  foreign  jurisdiction,  it 
cannot  be  taken  while  there  by  cred- 
itors who  reside  in  that  jurisdiction." 
See,  also,  Cooke  v.  Orange,  48  Conn. 
401.  In  Filkins  v.  Nunnemacher,  81 
Wis.  91 ;  s.  a,  51  N.  W.  Rep.  79,  it  was 
held  that  judicial  comity  does  not 
allow  a  receiver  appointed  in  a  cred- 
itor's suit  in  an  Illinois  court  to  main- 
tain a  suit  in  Wisconsin  to  set  aside  an 
alleged  fraudulent  conveyance  from 
the  debtor  to  the  defendant 

2  See  Graydon  v.  Church,  7  Mich. 
36 ;  Straughan  v.  Hallwood,  80  West 
Va.  274,  288,  289 ;  Iglehart  v.  Bierce, 
36  111.  183;  Hoyt  v.  Thompson,  5 
N.  Y.  330. 
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ceivers,  and  will  be  recognized  in  foreign  courts  as  assignees 
vested  with  a  legal  title.' 

§  748.  ReceiTers'  acconnts. —  It  is  the  duty  of  the  receiver 
to  make  a  full  and  complete  inventorj'  of  the  property  in  his 
hands,  and  to  keep  a  fair  and  accurate  account  of  all  of  his 
receipts  and  disbursements  in  the  administration  of  his  trust.' 
He  ought  to  render  accounts  to  the  court  at  regular  intervals 
without  being  called  upon  to  do  so.'  The  court  from  which 
he  derives  bis  appointment  may  require  him  to  account  at 
any  time,*  even  though  the  appointment  be  void,  provided  he 
actually  undertakes  to  perform  the  duties  of  a  receiver.'  The 
usual  practice  is  to  require  an  account  at  least  once  a  year.' 
Any  party  to  the  proceeding  may  move  for  an  accounting,' 
but  the  account  is  rendered  to  the  court,  and  he  cannot  be 
compelled  to  render  statements  of  accoiints  to  a  party  to  the 
suit.'  A  receiver's  accounts  are  usually  filed  and  passed  in 
the  office  of  the  master.'    Before  the  master  the  receiver 


120  Amer.  &  Eng.  Encyc.  of  Law, 
246;  Relfe  v.  Rundle,  103  U.  &  223; 
Bockover  i;.  Life  Ass'n,  77  Va.  85; 
Parson  v.  Charter  Oak  L.  Ins.  Co.,  31 
Fed.  Kep.  305.  See,  also,  Fry  v.  Char- 
ter Oak  L  Ins.  Co.,  31  Fed.  Rep.  197 ; 
Weingartner  v.  Charter  Oak  L.  Ins. 
Ca,  32  Fed.  Rep.  314 

2  Hooper  v.  Winston,  24  111.  353, 
365 ;  Akeis  v.  Veal,  66  Ga.  302 ;  Mat- 
ter of  Seaman,  2  Paige,  409. 

'McBride  v.  Clarke,  1  MoL  233; 
Adams  v.  Woods,  8  Cai  306. 

*  De  Winton  v.  Mayor  of  Brecon, 
28  Beav.  200 ;  Mabry  v.  Harrison,  44 
Tex.  286.  A  receiver  in  a  suit  in  a 
State  court,  which  was  subsequently 
removed  into  the  federal  court,  may 
be  required  to  account  in  the  latter 
court  Hinckley  v.  Oilman  &c.  R. 
Co.,  100  U.  S.  158. 

» O'Mahoney  v.  Belmont,  62  N.  Y. 
133.  Where  the  appointment  is  ir- 
regular his  accounts  will  be  closely 
scrutinized.  Corey  v.  Long,  12  Abb. 
Pr.  (N.  Y.)  427. 

6  Day  V.  Croft,  6  Eng.  L.  &  Eq.  &i ; 


Lowe  V.  Lowe,  1  Tenn.  Ch.  515.  In 
New  York  the  accounting  of  receiv- 
ers of  corporations  is  fixed  at  six 
months  by  statute.  N.  Y.  Laws  of 
1883,  ch.  378,  §  4;  People  v.  Knicker- 
bocker L  Ins.  Co.,  31  Hun,  632. 

'Lowe  V.  Lowe,  1  Tenn.  Ch.  515; 
Stretch  v.  Gowdey,  8  Tenn.  Ch.  565. 
A  third  party  has  no  standing  to 
maintain  such  an  application.  Col- 
burn  V.  Cooper,  8  Ir.  Eq.  510. 

SMusgrove  v.  Nash,  3  Edw.  Ch.  172. 

9  Beach  on  Receivers,  §  747 ;  Dan- 
iell's  Ch.  Pr.  (2d  Am.  ed.)  1996,  1997. 
"A  receiver  is  but  the  steward  of  the 
court,  and  should  give  to  the  court 
all  the  information  necessary  to  en- 
able it  to  judge  intelligently  as  to  the 
manner  in  which  it  is  being  served  by 
its  agent  In  presenting  his  account 
for  allowance  the  receiver  occupies 
a  position  analogous  to  that  of  a 
plaintiflf ;  he  is  charged  with  all  that 
he  admits  or  is  shown  to  have  re- 
ceived, and  it  is  for  him  to  show 
that  he  has  paid  out  the  sums  for 
which  he  asks  credit     The  receiver 
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holds  the  aflBrmative ;  it  is  for  him  to  show  satisfactorily  that 
he  is  entitled  to  the  credits  he  claims.'  Eeceipts  and  drafts 
signed  by  a  trustee  for  funds  in  a  receiver's  hands  are  prima 
facie  correct,  and,  in  the  absence  of  evidence  to  the  contrary, 
should  be  deemed  valid,  and  allowed  to  the  receiver  on  settle- 
ment of  his  accounts.^  In  England  the  master's  report  on  a 
reference  of  a  receiver's  accounts  does  not  require  confirma- 
tion, and,  strictly  speaking,  exceptions  cannot  be  taken  to  it, 
the  remedy  of  a  party  aggrieved  being  by  petition  to  review 
the  questions  of  law  arising  thereunder.'  A  similar  rule  ob- 
tains in  the  federal  courts,  where  the  court  will  not  consider 
exceptions  that  were  not  taken  before  the  master.*    In  New 


is  held  to  great  strictness  in  respect 
to  his  accounts,  and  when  he  fails  to 
produce  vouchers  for  disbursements, 
a  satisfactory  reason  for  such  failure 
should  be  given.  The  vouchers 
should  be  tiled  with  the  account,  and 
for  such  items  as  there  are  no  vouch- 
ers the  receiver  should  file  a  verified 
statement  showing  to  whom  and  for 
what  and  when  such  items  were 
paid,  and  this  verification  should  be 
positive,  not  merely  upon  belief.  In 
such  instances  aa  the  receiver,  from 
not  having  himself  personally  made 
or  witnessed  the  payment,  is  unable 
to  swear  positively  to  the  disburse- 
ment, it  would  seem  the  positive  af- 
firmation under  oath  of  the  person 
who  did  make  the  payment  should 
be  filed,  and  this  should  be  supple- 
mented by  the  sworn  statement  of 
the  receiver  as  to  his  information 
and  belief  in  the  matter.  Where 
.  .  .  proper  and  regular  books  of 
account  are  kept  showing  all  receipts 
and  disbursements,  such  books,  sup- 
plemented by  the  oath  of  the  book- 
keeper that  the  same  contain  a  com- 
plete, just  and  true  account  of  all 
receipts  and  disbursements,  and  are 
a  regular  and  full  set  of  books  kept 
in  and  about  the  business,  are  admis- 
sible as  evidence  of  the  payments 
therein  shown.    All  this  should  be 


done  before  an  allowance  of  the  ac- 
count is  asked,  in  order  that  not  only 
the  court  but  all  parties  in  interest, 
notice  having  been  given,  may  have 
an  opportunity  to  intelligently  ex- 
amine the  accounts  and  determine 
what  portion,  if  any,  they  desire  to 
object  to ;  and  if  objections  are  filed 
to  the  account  or  any  items  thereof, 
the  English  rule  is  to  refer  such  de- 
tails to  a  master ;  and  in  analogy  to 
the  decisions  in  this  State  requiring 
long  and  complicated  accounts  be- 
tween parties  to  be  referred  to  a 
master  to  take  testimony  and  report 
his  conclusions  as  to  the  same,  the 
better  practice  would  seem  to  be  to 
refer  the  disputed  items  to  a  master 
to  take  testimony  and  report  his  con- 
clusions as  to  the  same.  Beach  on 
Receivers,  §  747."  Heflfron  v.  Gore,  40 
111.  App.  244,  255.  It  was  held  in 
Greeley  v.  Provident  Sav.  Bank  (Mo.), 
15  a  W.  Rep.  429,  that  there  was  no 
error  in  not  requiring  at  the  hands 
of  the  receiver  and  his  counsel  an 
itemized  account  of  their  services. 

'Hefi'ron  v.  Gore,  40  111.  App.  244, 
255. 

*  Burroughs  v.  Bunnell,  70  Md.  1& 

'Shewell  v.  Jones,  2  Sim.  &  Stu. 
170;  s.  a,  afiE'd,  3  Russ.  522;  Cowper 
V.  Earl  Cowper,  2  P.  Wms.  720. 

<  Cowdrey  v.  Railroad  Co.,  1  Woods, 
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Jersey  the  master's  report  requires  confirmation,  and  excep- 
tions may  be  taken  thereto,  and  the  several  items  of  the  ac- 
count may  be  examined.^  Where  a  receiver's  account  has 
been  filed  and  passed  by  the  master  it  cannot  be  assailed 
in  any  other  way  than  by  a  direct  proceeding  alleging  error, 
fraud,  mistake,  or  the  like.*  The  receiver  may  appeal  from  a 
final  decree  ascertaining  the  balance  for  which  he  is  liable,' 
and  from  such  a  decree  any  party  to  the  suit  may  appeal/ 
Upon  an  appeal  it  is  deemed  a  safe  rule  to  presume  that  the 
action  of  the  chancellor  in  passing  upon  the  accounts  was  cor- 
rect.* A  receiver  should  not  be  charged  with  the  expenses  of 
an  accounting  when  no  misconduct  on  his  part  is  shown,  and 
his  accounts  are  substantially  sustained.' 

§  749.  RemoTal  of  receivers. — The  court  which  creates  a 
receiver  may  at  any  stage  of  the  litigation  put  an  end  to  his 
functions  by  removing  him.'  "Where  it  appears  that  the  ap- 
pointment of  the  receiver  was  improvidentlj'  made,  the  court 
may  unquestionably  vacate  the  appointment  and  thus  remove 


331,  holding,  however,  that  the  court 
may  direct  an  account  to  he  re- 
formed which  contains  manifest  er- 
rors or  plainly  improper  charges. 
See,  also.  Brewer  v.  Brewer,  2  Edw. 
Ch.62L 

1  Richards  v.  Morris  Canal  Ccc.  Co., 
4  N.  J.  Eq.  428.  See,  also,  Mechan- 
ics' Bank  v.  Bank  of  New  Bruns- 
wick, 3  N.  J.  Eq.  487;  Woolsey  v. 
Cummings  Car  Works,  33  N.  J.  Eq. 
432. 

2 Farmers'  L.  &  T.  Co.  v.  Central 
R  Co.,  2  Fed.  Rep.  751 ;  S.  C.  1  Mc- 
Crary,  352. 

'  Hinckley  v.  Gilman  &c.  R  Co.,  94 
U.  S.  467 ;  Hovey  v.  McDonald,  109 
U.  S.  150 ;  Adair  County  v.  Ownby, 
75  Mo.  282.  See,  also,  Howe  v.  Jones, 
60  Iowa,  70. 

1  Hovey  v.  McDonald,  109  U.  S.  150 ; 
Adams  v.  Woods,  15  Oal.  206. 

4  Terry  v.  Martin  (New  Mex.),  33 
Pac.  Rep.  139,  157. 


*Hynes  v.  McDermott,  14  Daly 
(N.  Y.).  104 

'Shackelford's  Adm'r  v.  Shackel- 
ford, 33  Gratt.  481 ;  Ferry  v.  Bank, 
15  How.  Pr.  445,  458 ;  In  re  Colvin, 
3  Md.  Ch.  300 ;  Crawford  v.  Ross,  39 
Ga.  44 ;  Siney  v.  New  York  Consoli- 
dated Stage  Co.,  28  How.  Pr.  481; 
McCuUough  V.  Merchants'  Loan  & 
Trust  Co.,  29  N.J.  Eq.  317;  Young 
V.  Montgomery  &c.  R  Co.,  2  Woods, 
606.  For  this  purpose  it  is  held  that 
a  court  of  equity  is  always  open. 
Crawford  v.  Ross,  39  Ga.  44.  It  is 
generally  held  that  the  receiver  being 
an  officer  of  the  court  has  no  right 
to  ask  for  a  review  by  appeal  from 
the  order  removing  him  unless  he  be 
a  party  to  the  action  in  which  he 
was  appointed.  Beach  on  Receivers, 
§  781 ;  Conner  v.  Belden,  8  Daly  (N. 
Y.),  357.  See,  also,  Farson  v.  Gorham 
(in.),  4  West.  Rep.  Ill ;  Connolly  v. 
Kretz,  78  N.  Y.  620. 
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the  receiver.'  The  court  will  consider  specific  complaints  of 
maladministration  against  a  receiver  notwithstanding  the  ir- 
regularity of  the  method  by  which  they  are  brought  to  its 
notice,  e.  g.,  by  way  of  petition  under  an  order  for  leave  to 
answer,  etc.,  in  the  name  of  the  receiver  in  a  foreclosure  suit.^ 
The  proceedings  for  removal  must  ordinarily  be  commenced 
by  motion  in  the  suit  and  before  the  court  in  which  the  re- 
ceiver was  originally  appointed.'  But  where  a  receiver  is  ap- 
pointed by  a  State  court  in  a  case  which  is  subsequently 
removed  to  a  federal  court,  the  latter  may  entertain  and 
pass  upon  a  motion  for  the  removal  of  the  receiver  at  any 
time  after  the  filing  of  the  record.*  The  motion  for  removal 
should  specify  the  grounds  of  the  application  and  due  notice 
thereof  should  be  given  to  the  receiver '  and  to  all  the  par- 


1  Copper  Hill  Mining  Co.  v.  Spencer, 
26  Cal.  11,  16;  Walters  v.  Anglo- 
American  M.  &  T.  Co.,  50  Fed.  Rep. 
316,  at  chambers.  See,  also,  Mer- 
chants' &  Mechanics'  Bank  v.  GrifHth, 
10  Paige,  519. 

2Coe  V.  N.  J.  Midland  Ry.  Co.,  38 
N.  J.  Eq.  81. 

9  Davis  V.  Michelbacher,  31  N.  W. 
Rep.  160;  Young  v.  Montgomery,  2 
Woods,  606.  Delay  in  making  the 
application  may  be  sufficient  ground 
for  denying  it  Brown  v.  Lake  Su- 
perior Iron  Co.,  184  U.  S.  530.  Upon 
original  application  of  the  insolvent 
Wabash  Railroad  Company  in  the 
United  States  circuit  court  for  the 
sastern  district  of  Missouri,  certain 
receivers  were  appointed  and  their 
appointment  confirmed  by  the  several 
circuit  courts  exercising  ancillary 
administration.  Afterwards  one  of 
these  latter  courts,  acting  within  its 
circuit,  removed  these  receivers  for 
unfitness  and  appointed  another  to 
act  within  the  jurisdiction  of  the  ap- 
pointing court  It  was  held  by  the 
court  originally  appointing  the  re- 
moved receivers  that  although  this 
action  was  not  according  to  the 
comity  between  the  various  circuit 


courts,  yet  an  order  would  issue  di- 
recting the  receivers  removed  in  such 
circuit  to  surrender  the  control  of 
the  lines  within  the  jurisdiction  of 
the  court  making  the  removal  order 
to  the  receiver  appointed  in  their 
stead.  Central  Trust  Co.  v.  Wabash 
&c.  Ry.  Co.,  29  Fed.  Rep.  6ia 

*  Texas  &c  Ry.  Co.  v.  Rust,  17  Fed.  ■ 
Rep.  275,  280 ;  Mahoney  Mining  Co. 
V.  Bennett,  4  Sawyer,  389;  Dillon's 
Removal  of  Causes  (4th  ed.),  §  80 ; 
Foster's  Federal  Judiciary  Acts,  19, 
39 ;  Beach  on  Receivers,  §  77a  Of. 
Atkins  V.  Wabash  &&  Ry.  Co.,  29 
Fed.  Rep.  161.  "But  if  the  defend- 
ants had  made  the  motion  and  sub- 
mitted it  to  the  determination  of  the 
State  court  before  the  removal,  and 
that  court  had  denied  the  motion  and 
they  had  then  removed  the  cause, 
this  court  would  not  have  entertained 
a  motion  on  the  same  record  until 
the  trial  term."  Texas  &a  Ry.  Co. 
V.  Rust  17  Fed.  Rep,  375. 

6  Dougherty  v.  Jones,  87  Ga.  348; 
Campbell  u  Spratt,  5  N.  Y.  Weekly 
Dig.  25;  Smith  v.  Trenton  D.  Falls 
Co.,  4  N.  J.  Eq.  505.  Of.  Herman  v. 
Dunbar,  23  Beav.  812;  Howard  v. 
Lowell    Machine    Co.,   75    Ga   825: 
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ties.^  Ordinarily  a  receiver  will  not  be  removed  upon  his  own 
application  except  for  good  cause  shown.^  A  receiver  will  be 
removed  where  it  is  shown  that  his  appointment  was  collusive 
or  fraudulent,'  and  although  there  be  nothing  against  his  char- 
acter or  ability,  if  he  have  a  private  interest  in  conflict  with  the 
management,*  and  where  he  fails  to  comply  with  an  order  for 
additional  security,*  or  becomes  bankrupt  or  insolvent.*  Where 
two  joint  receivers  act  in  hostility  to  each  other  both  may  be 
removed.^  Where  an  officer  of  a  corporation  has  been  ap- 
pointed its  receiver,  and  it  appears  proper  that  his  conduct  as 
such  officer  should  be  investigated  to  ascertain  whether  he 
has  not  obtained  an  advantage  which  he  ought  not  to  be  per- 
mitted to  retain,  sufficient  cause  for  removal  exists.'  A  re- 
ceiver of  a  railroad  who  is  guilty  of  wanton  and  unjust  dis- 
crimination in  rates  will  be  removed.'    Relationship  of  the 


Bruns  v.  Stewart  Mfg.  Co.,  31  Hun, 
195.  But  in  L'Engle  v.  Florida  Cent 
Ry.  Co.,  14  Fla.  366,  it  was  held  that 
the  receiver  is  not  entitled  to  be 
heard  in  opposition,  because  be  is 
merely  an  officer  of  the  court  and 
not  a  party  in  interest  See,  also, 
Herman  v.  Dunbar,  23  Beav.  312. 

'  Attorney-General  v.  Haberdash- 
ers' Society,  2  Jur.  915 ;  Campbell  v. 
Spratt  5  N.  Y.  Weekly  Dig.  25 ;  Brans 
V.  Stewart  Mfg.  Co.,  31  Hun,  195; 
Attrill  V.  Rockaway  Beach  Imp.  Co., 
25  Hun,  509. 

-  Richardson  v.  Ward,  6  Madd.  Ch. 
266;  Beers  v.  Chelsea  Bank,  4  Edw. 
Ch.  277;  In  re  Lyle,  2  Paige,  251; 
Smith  V.  Vaughan,  Cas.  temp.  Hardw. 
251 ;  Beach  on  Receivers,  §  782.  An 
application  based  upon  the  interfer- 
ence of  the  duties  of  the  receiver 
with  his  own  private  business  was 
denied.  Beers  v.  Chelsea  Bank,  4 
Edw.  Ch.  277.  Cf.  Edwards  on  Re- 
ceivers, §  661.  But  a  receiver  was 
discharged  upon  his  own  petition  for 
incapacity  by  reason  of  blindness. 
Richardson  v.  Ward,  6  Madd.  Ch.  266. 

3  Wood  V.  Oregon  Development  Co., 
■i")  Fed.  Rep.  901 ;  O'Mahoney  v.  Bel- 


mont 62  N.  Y.  133,  144,  affirming 
S.  a,  37  N.  Y.  Super.  Ct  223 ;  Wilson 
V.  Barney,  5  Hun,  257,  where  Daniels, 
J.,  said : — "  A  collusive  or  fraudulent 
proceeding,  even  though  judicial  in 
its  nature,  cannot  be  maintained,  but 
it  may  be  assailed  and  disregarded 
whenever  and  wherever  it  may  be 
brought  into  question." 

*  Fripp  V.  Chard  R  Co.,  32  L.  J.  Ch. 
1084 ;  Atkins  v.  Wabash  &c.  Ry.  Co., 
29  Fed.  Rep.  161.  But  see  Bank  of 
Monroe  v.  Schermerhorn,  Clarke's 
Ch.  366. 

*  Shackelford  v.  Shackelford,  32 
Gratt  481. 

8  2  Daniell's  Ch.  Pr.  (5th  ed.)  1765; 
Kerr  on  Receivers,  267 ;  Crawford  v. 
Ross,  89  Ga.  48;  Ellard  v.  Cooper,  17 
Ir.  Ch.  (N.  S.)  15. 

'Meier  v.  Elansas  Pac.  R  Co.,  5 
Dill.  476. 

*McCullough  V.  Merchants'  Loan 
&  Trust  Co.,  29  N.  J.  Eq.  217. 

» Haddy  v.  Qeveland  &  M.  R.  Co., 
31  Fed.  Rep.  689.  In  that  case  the 
Standard  Oil  Company  having  threat- 
ened to  store  its  oil  until  it  could  lay 
a  line  of  pipes  to  Marietta  unless  the 
receiver  of  a  railroad  company  should 
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receiver  to  one  of  the  parties  is  not  deemed  suflBcient  ground 
of  removal  unless  a  bias  on  his  part  is  shown ; '  nor  employ- 
ment by  the  receiver  of  the  counsel  of  one  of  the  parties  as 
his  counsel;-  nor  his  employment  of  the  defendant,  a  judg- 
ment debtor,  as  his  assistant  in  making  collections.'  So  con- 
sent of  the  defendants  to  the  appointment  of  a  receiver  will 
estop  them  from  objecting  to  the  person  of  the  receiver  unless 
he  commits  some  overt  act  of  unfaithfulness  to  his  trust  which 
can  be  specified  and  pointed  out.* 

§  750.  Discharge  of  a  receiver. —  The  power  of  the  court 
to  discharge  a  receiver  is  a  necessary  adjunct  of  the  power  of 
appointment  and  may  be  exercised  at  any  stage  of  the  litiga- 
tion."   The  functions  of  a  receiver  usually  terminate  with  the 


give  it  a  special  oil  rate,  the  receiver 
agreed  to  carry  its  oil  at  ten  cents 
per  barrel,  to  charge  rival  shippers 
thirty- five  cents  per  barrel,  and  to  pay 
twenty-five  cents  per  barrel  of  the 
.  sum  collected  from  rival  shippers  to 
the  Standard  Oil  Company.  It  was 
held  to  be  such  gross  and  wanton 
discrimination  on  the  part  of  the  re- 
ceiver as  to  require  his  removal 
Courts  of  equity  will  protect  the  in- 
terests of  the  minority  holders  of 
mortgages  of  a  railroad  company  as 
against  the  majority,  and  will  remove 
receivers  appointed  at  the  instigation 
of  the  majority  where  it  appears 
that  the  receivers  are  incompetent, 
and  that  part  of  them  have  interests 
in  other  corporations  adverse  to  the 
interests  of  the  minority  mortgagees, 
and  are  using  their  influence  and 
powers  as  receivers  in  advancing 
such  corporations  at  the  expense  of 
the  railroad.  Atkins  v.  Wabash  &c. 
Ry.  Co.,  29  Fed.  Rep.  161. 

1  Wetter  v.  Schliepper,  7  Abb.  Pr. 
92.  In  Williamson  v.  Wilson,  1  Bland 
(Md.),  418,  and  Shainwald  v.  Lewis, 
8  Fed.  Rep.  878,  879,  receivers  were 
removed  on  a  presumption  of  bias 
arising  out  of  all  the  circumstances. 


2  Bank  of  Monroe  v.  Schermerhorn, 
Clarke's  Ch.  366 ;  Smith  v.  New  York 
Consolidated  Stage  Co..  18  Abb.  Pr. 
418;  Hynes  v.  McDermott,  3  N.  Y. 
St.  Rep.  582. 

'  Ross  V.  Bridge,  24  How.  Pr.  163. 

*  Cowdrey  v.  Railroad  Co.,  1  Woods, 
350. 

« Ferry  v.  Bank  &e.,  15  How.  Pr. 
446 ;  In  re  Colvin,  3  Md.  Ch.  300.  A 
federal  court  may  discharge  a  re- 
ceiver appointed  in  the  suit  by  a 
State  court  before  its  removal  to  the 
federal  court  Texas  &c.  Ry.  Ca  v. 
Rust,  17  Fed.  Rep.  275;  Mahoney 
Mining  Ca  v.  Bennett,  4  Sawy.  287. 
A  motion  to  discharge  a  receiver, 
made  on  the  same  grounds  on  which 
it  had  been  previously  dismissed  in 
the  State  court,  will  not  be  granted 
by  the  federal  court  after  removal  of 
the  cause.  Bryant  v.  Thompson,  27 
Fed.  Rep.  881.  The  receiver  cannot 
appeal  from  the  exercise  of  the  right 
to  discharge  him  and  require  him  to 
restore  the  property.    In  re  Colvin, 

3  Md.  Ch.  300;  EUicott  v.  Warford, 

4  Md.  80.  Nor  can  a  party  to  the 
cause  appeal  from  an  order  of  dis- 
charge.   In  re  Colvin,  supra. 
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termination  of  the  litigation  in  which  he  was  appointed.'  But 
the  discontinuance  or  abatement  of  a  suit  does  not  ipso  facto 
discharge  a  receiver  appointed  therein.^  The  party  procuring 
the  appointment  of  the  receiver  cannot  have  the  receiver  dis- 
charged without  the  latter  being  first  required  to  pass  his  ac- 
counts.' Nor  is  the  receiver  entitled  as  of  course  to  a  discharge 
upon  his  own  application;  he  must  show  some  reasonable 
ground  for  the  application.*  Where  a  defendant  debtor  satis- 
fies the  claim  of  the  plaintiff  he  is  entitled  as  of  right  to  an 
order  of  discharge  of  the  receiver,  and  a  refusal  to  grant  it  is 
error  which  may  be  reversed  on  appeal.'  The  court  will  dis- 
charge a  receiver  of  its  own  motion  when  it  appears  that  his 
appointment  was  fraudulent  and  collusive.'  When  the  plaint- 
iff neglects  to  proceed  with  the  cause,  after  obtaining  the 
appointment  of  the  receiver,  he  will  be  discharged.'  So  a 
receiver  may  be  discharged  on  account  of  irregularity  in  the 

Vaughan,  Cas.  temp. 


1  Field  V.  Jones,  11  Ga.  413 ;  Ireland 
V.  Nichols,  40  How.  Pr.  85 ;  Beverly 
V.  Brooke,  4  Gratt  220. 

^McCosker  v.  Brady,  1  Barb.  Ch. 
346;  Whiteside  v.  Prendergast,  2 
Barb.  Ch.  471 ;  Ireland  v.  Nichols,  40 
How.  Pr.  85;  State  v.  Gibson,  21  Ark. 
140.  But  it  will  entitle  him  to  apply 
for  his  discharge  and  to  pass  his  ac- 
counts so  that  he  may  pay  over  the 
balance,  if  any,  in  his  hands  and  ex- 
onerate him  and  his  sureties  from 
further  liability  unless  the  interests 
of  the  defendants  require  that  he 
should  continue  in  the  receivership 
to  protect  their  rights,  and  if  he  be 
thus  continued  the  defendant  will  be 
required  to  file  a  bill  forthwith  to 
settle  his  rights.  Whiteside  v.  Pren- 
dergast, 2  Barb.  Ch.  471 ;  Murrough 
V.  French,  2  MolL  497;  Largan  v. 
Bowen,  1  S.  &  L  296. 

'  White  V.  Lord  Westmeath,  2  Ho- 
gan,  33.  See,  also,  Bainbrigge  v. 
Blair,  8  Beav.  421 ;  People  v.  Globe 
Mut.  L  Ins.  Co.,  57  How.  Pr.  481 ; 
Fay  V.  Erie  &c.  Bank,  Harring. 
;Mich.)  194. 

*  Beers  v.  Chelsea  Bank,  4  Edw.  Ch. 
48 


277;  Smith  v. 
Hardw.  251. 

5  Milwaukee  &o.  R  Co.  v.  Soutter, 
2  Wall.  510 ;  Davis  v.  Duke  of  Marl- 
borough, 2  Swans.  168.  But  see  Fay 
V.  Erie  &c.  Bank,  Harring.  (Mich.) 
194 :  Bainbrigge  v.  Blair,  8  Beav.  421. 

"Sage  V.  Memphis  &o.  R.  Co..  18 
Fed.  Rep.  571.  Cf.  Bowery  Bank 
Case,  5  Abb.  Pr.  415.  But  the  con- 
currence of  directors  in  an  attempt 
to  secure  the  appointment  of  a  re- 
ceiver does  not  amount  to  fraud  un- 
less injury  is  intended  to  the  company 
or  its  creditors.  Brassby  v.  New  York 
&c.  R  Co.,  19  Fed.  Rep.  663. 

'National  Mechanics'  Banking 
Ass'n  V.  Mariposa  Co.,  60  Barb.  423, 
which  was  a  motion  to  set  aside  an 
order  appointing  a  receiver.  It  ap- 
peared that  the  plaintiff,  after  mov- 
ing for  a  receiver  of  his  debtor's 
property,  consented  that  the  proceed- 
ings might  lie  dormant  and  took  no 
further  steps  for  over  a  year,  until 
another  creditor  had  procured  the 
appointment  of  a  receiver.  The  court 
refused  to  allow  the  one  thus  ap- 
pointed upon  the  subseouent  appli- 
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appointment ; '  or  where  it  is  for  the  interests  of  the  parties 
concerned;'  or  where  the  object  of  the  receivership  is  at- 
tained.' A  receiver  of  the  estate  of  an  infant  will  not  be  dis- 
charged until  a  year  after  the  infant's  majority,  unless  the 
ward,  after  majority,  consents  to  his  discharge.*  The  entry 
of  a  final  decree  which  does  not  provide  for  the  continuance 
of  a  receivership  supersedes  the  appointment  of  a  receiver.* 
The  plaintiff,  the  defendant,  the  receiver  himself,  or  any  one 
injured  by  the  appointment  of  a  receiver,  although  not  a 
party  to  the  suit,  may  apply  for  the  discharge  of  the  receiver." 
Notice  of  the  proceeding  must  be  given  to  all  the  parties  in- 
terested.' 

§  751.  Effect  of  a  discharge.—  The  final  discharge  of  a  re- 
ceiver terminates  his  ofBcial  character,  and  no  suit  can  be  prose- 
cuted against  him  in  an  oflBcial  or  representative  capacity  *  for 
torts  committed  by  his  employees  while  he  was  receiver,*  and 


cation  to  be  displaced  but  discharged 
the  other.  See,  further,  to  the  point 
that  an  application  for  a  discharge 
may  be  denied  on  the  ground  of 
laches  of  the  moving  party,  Allen 
V.  Dallas  &o.  R.  Co.,  3  Woods,  316, 
331;  Hazard  v.  Credit  Mobilier,  38 
Fed.  Rep.  195;  Brown  v.  Lake  Su- 
perior Iron  Co.,  134  U.  S.  530. 

1  Lavender  v.  Lavender,  Ir.  Rep.  9 
Eq.  493 ;  Furlong  v.  Edwards,  3  Md. 
99 ;  Beach  on  Receivers,  §  794. 

2  Beach  on  Receivers,  §  796 ;  Ferry 
V.  Bank  &c.,  15  How.  Pr.  445 ;  Pop- 
per V.  Schneider,  7  Abb.  Pr.  (N.  S.) 
56 ;  Davy  v.  Greenow,  14  L.  J.  (N.  S.) 
Ch.  134 

3  In  re  Colvin,  3  Md.  Ch.  207 ;  In  re 
Long  Branch  &  Sea  Shore  R.  Co.,  24 
N.  J.  Bq.  398;  Beach  on  Receivers, 
S798. 

^Matter  of  Van  Home,  7  Paige, 
846 ;  Wildridge  v.  MoKane,  2  MoUoy, 
545.  See,  also,  Smith  v.  Lyster,  4 
Beav.  237. 

»  Daniell's  Ch.  Pr.  (5th  ed.)  1765. 

6  Grenfell  v.  Dean  of  Windsor,  3 


Beav.  544;  Thomas  v.  Brigstocke,  4 
Russ.  64;  Milwaukee  &o.  R  Co.  v. 
Soutter,  2  WalL  510 ;  Langdon  v.  Ver- 
mont &c.  R.  Co.,  53  Vt  228. 

'  Davis  V.  Duke  of  Marlborough,  3 
Swanst  118;  Bainbrigge  v.  Blair,  3 
Beav.  421,  433. 

8  Davis  V.  Duncan,  19  Fed.  Relp.  477, 
holding  that  a  decree  of  discharge 
cannot  be  set  aside  by  motion  at  the 
next  term;  White  v.  Keokuk  &c 
Ry.  Co.,  52  Iowa,  97.  Damages  to 
the  estate  resulting  from  the  receiv- 
er's mismanagement  cannot  be  re- 
covered after  his  discharge  from  the 
sureties  upon  an  injunction  bond 
concurrent  with  his  appointment 
Lehman  v.  M'Quown,  31  Fed.  Rep. 
138. 

9  McNulta  V.  Lockridge,  137  111.  279 ; 
S.  G,  37  N.  E.  Rep.  452,  454 ;  Telegraph 
Co.  V.  Jewett.  115  N.  Y.  166 ;  Farmers' 
L.  &  T.  Co.  V.  Central  R  Co.,  3  Mc- 
Crary,  181;  s.  a,  7  Fed.  Rep.  537; 
McNulta  V.  Lockridge,  141  U.  a  337, 
333. 
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no  judgment  can  be  rendered  against  a  receiver  officially  after 
his  discharge  whereby  to  charge  the  property  of  which  he  was 
the  custodian.'  A  judgment  against  an  ancillary  receiver 
after  his  discharge  is  not  binding,  though  the  court  did  not 
know  of  his  discharge.*  The  effect  of  a  decree  of  a  federal 
court  discharging  a  receiver,  as  a  bar  to  any  suit  against  the 
latter  for  liability  incurred  by  virtue  of  his  office,  cannot  be 
limited  or  controlled  by  a  State  statute  declaring  that  the  dis- 
charge of  a  receiver  shall  not  abate  any  pending  suit  on  a 
cause  of  action  accruing  against  him  as  receiver.'  This  is 
simply  an  application  of  the  weU-established  rule  that  neither 
the  substantive  powers  of  the  federal  courts  in  equity,  nor  the 
rules  of  practice  and  procedure  through  which  they  are  exer- 
cised, are  subject  to  limitation  or  modification  by  State  legisla- 
tion.*   But  an  order  of  the  federal  court  requiring  the  receiver 


1  Bond  V.  State  (Miss.),  9  Sa  Rep. 
353.  See,  also.  Telegraph  Co.  v.  Jew- 
ett,  115  N.  Y.  166;  Woodruff  v.  Jew- 
ett,  115  N.  Y.  267 ;  Farmers'  L.  &  T. 
Co.  V.  Central  R  Co.,  2  McCrary, 
181;  s.  C  7  Fed.  Rep.  537;  Brown 
V.  Gay,  76  Tex.  444  "The  case  of 
Miller  v.  Loeb,  64  Barb.  454,  cited  and 
relied  upon  by  counsel,  is  not  at  all 
in  conflict  with  the  authorities  gen- 
erally. That  case  is  authority  for 
the  proposition  that  the  discharge 
of  a  receiver  cannot  be  successfully 
pleaded  in  an  action  brought  to  re- 
cover for  a  personal  liability  incurred 
by  that  officer  during  his  receiver- 
ship. .  .  .  The  receiver  had  sold 
property  claimed  by  third  parties 
and  not  belonging  at  all  to  the  estate 
which  he  held  as  receiver,  and  on 
this  state  of  facts  the  court  held  the 
discharge  no  bar  to  the  action. 
.  .  .  We  are  not  to  be  understood 
as  intimating,  as  counsel  for  appellant 
contends  the  law  is,  that  the  dis- 
charge of  the  receiver  abates  a  pend- 
ing suit"  Per  Woods,  J.,  in  Bond  v. 
State,  supra.  "  The  sole  liability  of 
a  receiver  except  in  cases  in  which 
he  is  personally  at  fault  is  oflBcial, 


and  when  his  official  career  ceases 
and  the  property  through  which 
alone  his  official  liability  may  be 
discharged  has  passed  from  his  hands 
in  pursuance  of  the  orders  of  the 
court  that  appointed  him  and  he  has 
been  by  that  court  discharged  from 
his  trust,  no  judgment  can  be  ren- 
dered against  him ;  with  the  termina- 
tion of  his  official  existence  ends  his 
official  liability."  Ryan  v.  Hays,  62 
Tex.  47 ;  Railroad  Co.  v.  Osmond,  63 
Tex.  374 ;  White  v.  Railway  Co.,  53 
Iowa,  97 ;  Brown  v.  Gay,  76  Tex.  444, 
447.  In  the  case  last  cited  it  was 
held  that  where,  pending  a  suit  for 
personal  injuries  against  the  receiver 
of  a  corporation,  he  is  discharged,  the 
court  should  decline  to  proceed  witli 
the  case  until  the  corporation  is  made 
a  defendant  See,  also,  Bond  v.  State 
(Miss.),  9  So.  Rep.  358,  holding  that 
if  intervening  rights  do  not  interfere 
the  cause  may  be  revived  by  proper 
application  against  his  successor. 

2  Reynolds  v.  Stockton,  140  U.  8. 
354 

'Fordyce  v.  Beecher  (Tex.  Civ. 
App.),  31  S.  W.  Rep.  179. 

*  §g  6,  15,  supra. 
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to  relinquish  control  of  the  property,  without  passing  upon 
the  accounts  of  the  receiver  or  expressly  discharging  him,  is 
no  defense  to  an  action  against  bim.^  It  has  been  held  that 
where  the  receiver  is  discharged  by  the  court  appointing  him, 
and  the  property  returned  to  defendant,  the  jurisdiction  of 
the  court  is  ended;  and  that  an  order,  in  such  decree,  that 
the  property  shall  be  relieved  from  any  liability  on  claims 
not  established  by  intervention  in  the  suit  in  which  receiver 
was  appointed,  does  not  aflfect  defendant's  liability  for  in- 
juries to  plaintiff  arising  from  the  receiver's  negligence,  where 
it  has  received  in  improvements  earnings  out  of  which  plaint- 
iff was  entitled  to  have  such  damages  paid,  though  his  claim 
is  not  established  by  such  intervention.* 

§  152.  Costs  of  receivership. —  The  authorities  uniformly 
hold  that  when  no  question  is  made  as  to  the  legality  and 
propriety  of  the  appointment  of  a  receiver,  the  expenses  of  the 
receivership,  including  the  compensation  of  the  receiver,  should 
be  paid  from  the  funds  in  his  hands,'  and  in  this  behalf  the 
legality  or  propriety  of  his  appointment  does  not  depend  at 
all  upon  the  event  of  the  suit.*  But  where  the  court  appoints 
a  receiver  upon  a  bill  which  shows  on  its  face  a  want  of  juris- 
diction to  make  the  appointment,  the  rule  is  otherwise  and 
such  costs  must  be  paid  by  the  complainant,"  or  at  least  need 
not  be  wholly  charged  against  the  fund.' 

>Fordyce   v.    Chancy    (Tex.    Civ.  7  N.  W.  Rep.  604 ;  Ferguson  e.  Dent, 

App.),  21  &  W.  Rep.  181.  46  Fed.  Rep.  88. 

*  Texas  &c.  Ry.  Co.  v.  Watts  (Tex.),  *  Ferguson  v.  Dent,  46  Fed.  Rep.  88, 
18  8.  W.  Rep.  313;  and  Kretz  v.  Texas  where  upon  dismissal  of  the  plaint- 
&c.  Ry.  Co.  (Tex.),  14  S.  W.  Sep.  1067,  ifif's  bill  the  court  refused  to  tax  the 
following  Railway  Co.  v.  Johnson,  receiver's  compensation  against  the 
76  Tex.  421 ;  S.  a,  13  S.  W.  Rep.  468,  heir.  Where  a  receiver  is  appointed  to 
and  holding  that  the  court  has  no  take  charge  of  an  hotel  and  its  prop- 
power  to  require  in  such  decree  that  erty,  and  conduct  the  business,  but  has 
claims  must  be  established  by  inter-  no  authority  to  sell  any  of  the  property 
vention  within  a  given  time  where  except  in  the  ordinary  course  of  such 
that  period  is  not  long  enough  to  business,  the  title  to  such  property 
constitute  an  equitable  bar,  since  does  not  vest  in  him,  and  does  not 
such  order  is  an  infringement  of  the  become  assets  in  his  hands  to  pay  the 
poller  to  fix  the  limitation  of  actions,  expenses  of  the  receivership.  Mat- 
which  is  vested  entirely  in  the  legis-  thews  v.  Cooper,  21  N.  Y.  Supl,  71. 
lative  branch  of  the  government  *Lockhart  v.  Gee,  8  Tenn.  Ch.  882. 

>  Beckwith   v.  Carroll,   5   Cal.  13 ;  *French  v.  Giflord,  81  Iowa,  428. 
Radford  v.  Folsom,  .55  Iowa,  376 ;  s.  a. 
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§  753.  Injunctions  mandatory  or  preventive. —  Injunctions 
with  reference  to  their  nature  are  either  mandatory,  requir- 
ing a  particular  thing  to  be  done,  or  preventive,  requiring  it 
not  to  be  done.'  Preventive  injunctions  have  been  more  com- 
mon, and  more  easily  obtained  from  the  courts  than  manda- 
tory ; '  and  down  to  quite  modern  times  there  has  been  such 
a  prejudice  against  mandatory  injunctions  that  it  has  been 
customary  to  disguise  them  under  a  preventive  form.     Thus 

'  Beach,  Modem  Equity  Jurisprudence,  g  368.       ^  Story,  Eq.  Jur.,  §  8»a 
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where  a  minister  in  New  Jersey  was  wrongfully  excluded  from 
his  church,  the  trustees  were  not  commanded  by  the  injunc- 
tion to  open  the  church  to  him,  but  to  refrain  from  keeping 
it  closed.'  There  is,  however,  no  good  reason  for  this  prejudice, 
and  it  has  nearly  ceased  to  exist.*  An  injunction  decree  may 
be  both  preventive  and  mandatory.  Thus  where  an  obnox- 
ious structure  has  been  commenced,  the  injunction  may  re^ 
strain  the  continuance,  and  also  order  the  removal  of  what 
has  already  been  erected.' 

§  764.  Mandatory  injunction  as  a  remedial  process. —  It 

is  often  quite  as  essential  to  justice  to  undo  what  has  been 
wrongfully  done  as  to  prevent  further  wrong  doing,  and  in 
this  respect  the  mandatory  injunction  has  been  styled  re- 
medial. Thus  a  sheriff  may  be  compelled  by  such  an  injunc- 
tion to  restore  property  which  he  has  seized  and  is  about  to 
sell ;  *  and  a  pastor  may  be  compelled  to  deliver  possession  of 
the  parsonage  and  church  records  where  another  has  been 
recognized  as  pastor  by  the  trustees ;  *  and  a  municipal  board 
may  be  compelled  to  remove  a  fence  by  which  an  abutting 
owner  is  deprived  of  access  to  a  promenade,  which  he  had  the 
right  to  use  as  a  highway ;  °  and  common  carriers  may  be  com- 
pelled, under  the  operation  of  the  interstate  commerce  law,  to 
keep  up  a  continuous  passage  of  freight  between  them  as  it 
comes  in  the  usual  course.'    In  many  of  the  States  and  in 

•  Whitecar  v.  Michenor,  37  N.  J.  ceiver  of  the  S.  C.  Railway  Company, 

Eq.  6,  14  or  in  his  care  and  custody  as  receiver 

2  Smith  V.  Smith,  L.  R  20  Eq.  500,  and  common  carrier,  and  that  this  in- 
where  Jessel,  M.  R,  argues  that  a  junction  remain  of  force  until  the 
mandatory  injunction  should  be  is-  further  order  of  this  court  It  is 
sued  on  precisely  the  same  equities  further  ordered  that  the  said  prop- 
that  would  justify  the  granting  of  a  erty  be  restored  to  the  custody  of 
preventive.  Beach  on  Injunctions,  the  receiver  of  this  court,  and  that 
§  101  et  seq.  the  marshal  put  him  in  possession 

2 Salisbury  v.  Andrews,  128  Mass.  thereof." 

336.  In  ^a;  parte  Chamberlain  (1898),  *  Ex  parte  Tyler  (1893),  13  S.  Ct 

55  Fed.  Rep.  704,  the  injunction,  which  Rep.  691,  693. 

was  issued  to  protect  the  possession  »  Gross  v.  Wieand  (1892)^  151  Pa.  St 

of  a  receiver,  restrained  the  sheriff  639. 

"from  further  intermeddling,  inter-  «Ramuz  v.  Southend  Local  Board 

fering  with,  keeping  mi  J  holding  the  (1893,  Ch.  D.),  67  L.  T.  169. 

personal  property  distrained  upon  by  'Toledo    &c.    R   Co.   v.   Pennsyl 

him  belonging  to  the  petitioner  as  re-  vania  Co.  (1893),  54  Fed.  Rep.  780. 
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England  a  mandatory  injanction  is  now  as  easily  obtainable 
as  a  preventive.' 

§  766.  The  granting  of  injunctions  discretionary.—  The 

granting  of  preliminary  injunctions  is  largely  a  matter  of 
discretion  on  the  part  of  the  court  of  original  jurisdiction  to 
which  the  application  is  made,  and  its  order  granting  or  re- 
fusing the  injunction  will  not  be  disturbed  on  appeal,  unless 
there  seems  to  have  been  an  abuse  of  discretion  by  the  court 
below.'  In  Georgia  the  granting  of  injunctions  is  expressly 
declared  to  be  discretionary.'  Ordinarily  the  court  must  ex- 
ercise its  discretion  in  assuming  one  of  two  opposite  versions 
of  fact  to  be  true,  and  if  its  conclusion  leads  to  the  granting 
of  an  injunction  it  will  not  be  reversed  on  appeal.*  Thus 
where  the  complainant  is  charge  1  with  standing  by  and  see- 


» Wheelock  v.  Noonan,  108  N.  Y.  179 ; 
Avery  v.  N.  Y.  Central  R  Co.,  106  N.  Y. 
143 ;  Caiu  v.  Cain,  30  N.  Y.  Supp.  45 ; 
Brauns  v.  Glesige,  130  Ind.  167 ;  s.  C,  29 
N.  E.  Eep.  1061 :  Delafield  v.  Commer- 
cial Tel.  Co.,  32  Abb.  N.  C.  450;  s.  a, 
3  N.  Y.  Supp.  921 ;  Daniel  v.  Ferguson 
(1891),  3  Ch.  D.  37;  Corning  v.  Troy 
&c  Factory,  40  N.  Y.  691;  James- 
town V.  Chicago  &c.  R  Co.,  69  Wis. 
648;  Commissioners  V.  Commissioners 
(Md.,  1893),  36  Atl.  Rep.  115 ;  Zanesville 
Gas  Co.  V.  Zanesville,  47  Ohio  St.  35 ; 
Nicholson  v.  Getohell,  96  Cal.  394; 
Isenburg  v.  East  India  House  Estate, 
33  K  J.  Eq.  393;  Pennsylvania  v. 
Wheeling  Bridge  Co.,  13  How.  518; 
Storer  v.  Great  Western  R  Co.,  3  Y. 
&  C.  Ch.  48:  Manchester  R  Co.  v. 
Worksop  Board,  33  Beav.  200 ;  Foot 
V.  Bronson,  4  Lans.  47 ;  Garretson  v. 
Cole,  1  Harr.  &  J.  370;  Lutheran 
Evang.  Church  v.  Gristgau,  34  Wis. 
328;  Kelk  v.  Pearson,  L.  R  6  Ch. 
809 ;  Beadel  v.  Perry,  L.  R  3  Eq.  465 ; 
Selior  v.  Pawson,  L.  R,  3  Eq.  330 ; 
O'Neil  V.  Breese  (1893),  N.  Y.  Law 
Journal  of  May  10,  1893 ;  Tucker  v. 
Howard,  138  Mass.  361 ;  Lord  Man- 
ners V.  Johnson,  L.  R  1  Ch.  D.  673; 


Schwoerer  v.  Boylston  Market  Assoc, 
99  Mass.  285. 

2  Gloversville  v.  Johnstown  &c.  R 
Co.  (1893),  49  N.  Y.  St.  Rep.  315.  Such 
is  the  rule,  even  though  the  object  of 
the  action  may  be  defeated  by  refus- 
ing a  temporary  injunction.  Young 
V.  Campbell,  75  N.  Y.  525.  If  the 
discretion  of  the  court  below  leads 
to  a  refusal  of  the  injunction  it  will 
not  be  disturbed  where  the  complain- 
ant has  a  remedy  in  damages  and 
the  defendant  is  solvent  and  able  to 
respond  in  damages.  Clay  v.  Clay, 
86  Ga.  359. 

'Ga.  Code,  §  3330.  The  chancel- 
lor's discretion  should  not  be  dis- 
turbed where  the  evidence  presented 
to  him  was  conflicting  unless  some 
principle  of  substantial  equity  has 
been  misstated.  Atwater  w  Equitable 
Co.,  86  Ga.  581 ;  Bliley  v.  Taylor,  86 
Ga.  163 ;  Dozier  v.  Owen,  62  Ga.  167 ; 
Phillips  V.  Davis,  61  Ga  159 ;  Gold- 
smith V.  Elsas,  53  Ga.  186. 

^Strasser  v.  Moondis,  108  N.  Y.  611 ; 
Pfohl  V.  Sampson,  59  N.  Y.  176; 
Brown  v.  Cheese  Assoc,  59  N.  Y. 
243.  The  appellate  court  will  not  in- 
terfere with  an  order  granting  an 
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ing  expensive  improvements  made  on  the  loeua  in  quo  without 
giving  notice  of  his  title  and  claim,  and  the  question  of 
estoppel  turns  in  part  on  proof  to  be  made  at  the  trial,  the 
discretion  of  the  chancellor  in  granting  a  temporary  injunc- 
tion until  the  facts  can  be  tried  by  a  jury  vrill  not  be  con- 
trolled.^ So,  pending  a  proceeding  under  the  statute  to  con- 
test the  validity  of  an  election  held  on  the  question  of  issuing 
county  bonds,  it  is  held  to  be  a  matter  of  judicial  discretion 
whether  the  issue  of  the  bonds  should  be  enjoined.^  And 
where  the  record  shows  a  bill  to  enjoin  defendant  from  ditch- 
ing a  swamp  above  a  certain  spring,  to  which  plaintiff  had  pur- 
chased the  right  to  dig  a  mill-race,  and  the  bill  is  supported 
by  affidavits  that  the  water  ran  through  the  swamp,  but  is 
opposed  by  affidavits  that  no  stream  flowed  through  the 
swamp,  an  appellate  court  cannot  reverse  for  an  abuse  of  dis- 
cretion in  refusing  the  injunction.' 

§  756.  Discretion  controlled. —  The  discretion  to  be  exer- 
cised by  courts  of  equity  in  granting  or  refusing  injunctions 
is,  however,  to  be  sound  as  distinguished  from  arbitrary,  and 
is  controlled  by  time-honored  rules  which  are  everywhere 
recognized  as  fundamental  in  equity  jurisprudence  and  prac- 
tice.*   Judicial  discretion  in  granting  injunctions  must  often 

injunction  where  the  facts  are  sub-  that  the  complainant  must  show  a 

mitted  to  the  court  below,  and  no  seri-  clear  legal  or  equitable  interest  or 

ous  injury  to  any  of  the  parties  can  right  which  is  to  be  protected ;  that 

arise  therefrom.    Nimocks'y.  Shingle  there  must  be  a  well-grounded  ap- 

Co.,  110  N.  C.  330;  Machine  Co.  v.  prehension  of  Immediate  injury  to 

Lumber  Co.,  109  N.  C.  570.  those  rights  or  interests,  and  a  clear 

'East  Eotne  Town  Co.  v.  Cothran,  necessity  must  be  shown  of  immedi- 

81  Ga.  359.  ate  protection   to  such  interest    or 

2  Johnson  v.  Wilson  Co.  Com'rs,  34  right  which  would  otherwise  be  seri- 

Kan.  670.  ously  injured    or    impaired.     If   it 

'  Wannock  v.  Brownlee,  84  Ga,  196.  appears  that  the  preliminary  injunc- 

And  see McMeekin  u.  Richards,  81  Ga.  tion  is    not   necessary  to    preserve 

192 ;  s.  G,  6  S.  E.  Rep.  185 ;  Richards  interests  or  property  in  statu  quo 

V.  Dower,  64  Cal.  62.  until  final  hearing,  and  the  rights  of 

*  Rend  v.  Venture  Oil  Co.,  48  Fed.  the  complainant  will  suffer  no  seri- 

Rep.    248,  per    Reed,  J.:  — "There  ous  injury  until  that  time,  or  that 

are  certain  well-settled  rules  regulat-  the  injury  threatened  is  of  such  a 

ing  the  granting  of  preliminary  in-  nature  that  it  can  be  remedied  on 

junctions    which    must    govern    in  final  hearing,  then  the    injunction 

passing  upon  this  motion.    They  are  ought  not  to  be  granted.     And  so  if 
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be  influenced  by  considerations  of  convenience  and  inconven- 
ience likely  to  result  to  the  parties  and  to  the  public*  And 
when  the  act  sought  to  be  enjoined  is  likely  to  cause  any  seri- 
ous injury  to  plaintiff,  so  that  the  balance  of  inconvenience 
preponderates  in  his  favor,  the  injunction  will  ordinarily  be 
granted.^ 

§  767.  Certain  limitations  of  discretion. —  It  seems  obvi- 
ous enough  that  an  injunction  to  prevent  a  tortious  act  should 
not  be  refused  and  the  plaintiflf  left  to  his  legal  remedy  merely 
because  the  tort-feasor  would  be  more  injured  by  the  injunc- 
tion than  the  plaintiff  benefited  by  it,  for  that  would  be  to 
compel  an  innocent  person  to  give  up  his  rights  to  a  wrong- 
doer at  a  valuation.'  The  rule  in  Pennsylvania  in  respect  to 
torts  is  that  the  granting  of  an  injunction  is  not  of  the  court's 
discretion  and  grace,  but  the  complainant's  right  ex  debito 
justiticB.*     So,  also,  a  statute  providing  for  injunctions  may 


it  appears  that  the  complainant's 
rights  are  not  sufficiently  clear,  and 
the  considerations  of  respective  con- 
venience or  inconvenience  to  parties 
complainant  and  defendant,  when 
balanced,  show  that  serious  injury 
may  be  done  to  the  defendant  by  the 
granting  of  the  injunction,  and  no 
serious  injury  will  be  done  to  com- 
plainant by  withholding  it  until  final 
hearing,  then  the  injunction  ought 
not  to  be  granted.  Other  considera- 
tions may  have  at  times  been  held 
as  controlling  in  special  cases,  but 
the  general  rules,  as  I  have  stated, 
are  those  which  have  been  held  as 
governing  the  discretion  which  is  to 
be  exercised  in  passing  upon  such 
motions."  And  see  Illingworth  v. 
Altha,  42  Fed.  Eep.  141. 

•  Meyers  v.  Duluth  &c.  R  Co. 
(Minn.,  1893),  55  N.  W.  Rep.  140. 

2  Cornwall  v.  Sachs  (1893),  69  Hun, 
383. 

'  Lynch  v.  Union  Savings  Institute 
(Mass.,  1893),  38  N.  E.  Rep.  603.  Com- 
pare Tucker  v.  Howard,  128  Mass. 
361;  Brande   -.  Grace,  154  Mass.  310. 


<  Walters  v.  McElroy  (1893),  35  AtL 
Rep.  195,  by  the  court: — "And  as  to 
the  principle  invoked,  that  a  chan- 
cellor will  refuse  to  enjoin  when  a 
greater  injury  will  result  from  grant- 
ing than  from  refusing  an  injunction, 
it  is  enough  to  observe  that  it  has  no 
application  where  the  act  complained 
of  is  in  itself  as  well  as  in  its  incidents 
tortious.  In  such  case  it  cannot  be 
said  that  injury  would  result  from  an 
injunction,  for  no  man  can  complain 
that  he  is  being  prevented  from  do- 
ing to  the  hurt  of  another  that  which 
he  has  no  right  to  do.  Nor  can  it 
make  the  slightest  difference  that  the 
plaintifl's  property  is  of  insignificant 
value  to  him  as  compared  with  the 
advantages  that  would  accrue  to  the 
defendants  from  its  occupation.  The 
plaintiff's  right  to  an  injunction  being 
established  on  account  of  the  dam- 
ages heretofore  sustained  follows  as 
an  incident  and  to  avoid  a  multiplic- 
ity of  suits.  McGowin  v.  Reming- 
ton, 13  Pa.  St  56 ;  Souder's  Appeal,  57 
Pa.  St  498 ;  Allison's  Appeal,  77  Px 
St  231." 
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be  so  mandatory  in  its  terms  as  to  leave  but  little  discretion 
to  the  courts,  where  a  complainant  complies  with  the  condi- 
tions prescribed  by  the  statute.' 

§  758.  Injunctive  jurisdiction  —  Special  equities  as 
ground  of. —  To  authorize  the  remedy  by  injunction  the  vio- 
lation of  a  legal  right  of  property  is  not  enough;*  there 
must  also  be  some  special  and  recognized  ground  of  equity 
jurisdiction  set  forth  by  proper  allegations  and  showing;  for 
instance,  a  reasonable  apprehension  of  irreparable  injury  to 
the  complainant,  or  that  he  has  no  adequate  remedy  at  law, 
or  that  an  injunction  is  necessary  to  avoid  a  multiplicity  of 
suits.'  And  a  court  of  equity  must  not  assume  jurisdiction  of 
matters  which  have  been  assigned  by  statute  to  another  tri- 
bunal.* In  New  York  and  the  other  States  where  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  has 
been  abolished,  a  party,  to  entitle  himself  to  the  equitable 
remedy  by  injunction,  must  still  make  such  a  case  as  would, 
while  the  distinction  existed,  have  made  an  equitable  cause 
of  action  and  ground  for  injunctive  relief.'  The  mere  fact 
of  combining  equity  and  law  in  a  court  does  not,  of  itself, 
give  it  any  greater  jurisdiction  by  injunction  than  it  had  be- 
fore.' 

1  Beebe  v.  Ginnault,  29  La.  Ann.  E.  Co.  v.  Brownell,  24  N.  Y.  348.    In 

795,  as  distinguished  in  New  Orleans  Troy  &c.  R.  Co.  v.  Boston  &c.  E.  Ca, 

V.  Telephone  Co.,  37  La.  Ann.  598.  86  N.  Y.  107,  Danforth,  J.,  says :  — 

iiMcHenry  D.  Jewett,  90  N.  Y.  58.  "Such  a  case  has  not  been  made 

'  Troy  &c.  E.  Co.  v.  Boston  &c.  E.  here.    The  complaint  and  proof  is  of 

Co.,  86  N.  Y.  107,  where  Danforth,  J.,  a  trespass,  but  there  is  neither  alle- 

in  support  of  the   proposition  that  gation  nor  proof  of  facts  showing  the 

some  special,  substantial  equity  must  injury  to  be  irreparable.    There  is  no 

be  shown  as  a  ground  for  injunction,  allegation    showing  multiplicity  of 

cites  New  York    City  v.   Mapes,   6  suits  pending  or  expected,  and  while 

Johns.  Ch.  46 ;  N.  Y.  Printing  Estab.  there  is  a  finding  by  the  court  that  a 

V.  Fitch,  1  Paige,  97 ;  Livingstcin  v.  remedy  can    only  be  partially   ob- 

Livingston,  6  Johns.  Ch.  497 ;  Akrill  tained  by  a  great  multiplicity  of  ac- 

w.  Selden,  ]    Barb.  816;  Hart  u.  The  tions  at  law,  there  is  no  evidence  that 

Mayor,  3  Paige,  214  any  such   action  has  been   tried  or 

*  McLaury  v.  Hart,  121  N.  Y.  636.  even  brought     This  the  general  rule 

6  New  York  L.  Ins.  Co.  v.  Super-  requires,  and  we  find  nothing  in  the 

visors,   4    Duer,    192 ;    Pumpelly   v.  case  to  make  it  an  exception." 

Owego,  45  How.  Pr.  259 ;  Hey  wood        6  Broomhead  v.  Grant,  83  Ga.  451 ; 

V.  Buffalo,  14  N.  Y.  534;  Albany  &c.  s.  c,  10  S.  E.   Eep.   116.     And  see 
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§  759.  Jurisdiction  oyer  executive  officer  —  Limits  of. — 

The  general  rule  is  that  courts  of  equity  cannot  by  injunction 
control  the  executive  discretion  of  oflBcers  of  the  government 
in  respect  of  matters  which  are  properly  before  them  and  still 
pending.'  Thus  the  action  of  the  secretary  of  the  interior  in 
a  matter  relating  to  the  land  office  and  still  pending  before 
him  cannot  be  interfered  with  by  injunction.*  But  the  minis- 
terial acts  of  public  officers  are  subject  to  judicial  control  by 
means  of  injunctions.' 


Campbell  v.  Campbell,   22  IlL   664; 
Bryant  v.  People,  71  111.  32. 

1  New  Orleans  v.  Paine  (1893),  147 
U.  S.  261.  Court  of  equity  will  not  in- 
terfere by  injunction  in  the  appoint- 
ment or  removal  of  public  officers. 
Attorney-General  v.  Clarendon,  17 
Ves.  491 ;  Tappan  v.  Gray,  9  Paige, 
507,  512;  s.  c,  7  Hill,  259.  The  ju- 
risdiction to  determine  the  title  to  a 
public  oflBce  belongs  to  courts  of  law 
and  is  exercised  by  certiorari,  quo 
warranto,  etc.,  according  to  the  mode 
of  procedure  established  by  the  com- 
mon law  or  by  statute.  In  re  Saw- 
yer, 124  U.  S.  200,  213;  Hagner  v. 
Heyberger,  7  Watts  &  S.  104;  Up- 
degraff  v.  Crans,  47  Pa.  St  103 
Cochrane  v.  McCleary,  22  Iowa,  75 
Delahunty  v.  Warner,  75  111.  185 
Sheridan  v.  Colvin,  78  HL  237;  Har- 
ris V.  Schryock,  82  111.  119 ;  Moulton 
V.  Reid,  54  Ala.  320. 

2  Gaines  v.  Thompson,  7  Wall.  347, 
352 :  Fourniquet  v.  Perkins,  16  How. 
(U.  S.)  82. 

'  Noble  V.  Union  River  Railroad 
(1892),  147  U.  S.  165,  171,  per  Brown, 
J.: — "With  regard  to  the  judicial 
power  in  oases  of  this  kind  it  was 
held  by  this  court  as  early  as  1803,  in 
the  great  case  of  Marbury  v.  Madi- 
son, 1  Cranch,  137,  that  there  was  a 
distinction  between  acts  involving 
the  exercise  of  judgment  or  discre- 
tion and  those  which  are  purely  min- 
isterial ;   that    with    respect  to  the 


former  there  exists  and  can  exist  no 
power  to  control  the  executive  discre- 
tion, however  erroneous  its  exercise 
may  seem  to  have  been ;  but  with  re- 
spect to  ministerial  duties  an  act  or 
refusal  to  act  is,  or  may  become,  the 
subject  of  review  by  the  courts.  The 
principle  of  this  case  was  applied  in 
Kendall  v.  Stokes,  12  Pet  524,  and  the 
action  of  the  circuit  court  sustained 
in  a  proceeding  where  it  had  com- 
manded the  postmaster-general  to 
credit  the  relator  with  a  certain  sum 
awarded  to  him  by  the  solicitor  of 
the  treasury  under  an  act  of  con- 
gress authorizing  the  latter  to  adjust 
the  claim,  this  being  regarded  as 
purely  a  ministerial  duty.  In  Deca- 
tur V.  Paulding,  14  Pet  497,  a  man- 
dainus  was  refused  upon  the  same 
principle  to  compel  the  secretary  of 
the  navy  to  allow  to  the  widow  of 
Commodore  Decatur  a  certain  pen- 
sion and  arrearages.  Indeed  the 
reports  of  this  court  abound  with 
authorities  to  the  same  effect.  Ken- 
dall V.  Stokes,  3  How.  87;  Bra- 
shear  v.  Mason,  6  How.  92;  Reeside 
V.  Walker,  11  How.  273;  Commis- 
sioner of  Patents  v.  Whitely,  4  Wall. 
522;  United  States  v.  Guthrie,  17 
How.  284 ;  United  States  v.  The  Com- 
missioner, 5  Wall.  563 ;  Gaines  v. 
Thompson,  7  Wall.  847 ;  The  Secre- 
tary V.  McGarrahan,  9  Wall.  298; 
United  States  v.  Schurz,  103  U.  S. 
378;  Butterworth  v.  Hoe,  113  U.  S. 
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§  760.  Jurisdiction  to  enjoin  patent  infringements. — 

Though  the  State  courts  have  jurisdiction  to  pass  upon  the 
title  to  and  the  validity  of  patents,  they  have  no  authority  to 
restrain  patent  infringements.'  But  the  State  courts  have 
jurisdiction  to  enjoin  the  infringement  of  trade-marks.*  Un- 
der section  4921  of  the  Eevised  Statutes  of  the  United  States 
a  bill  will  lie  in  the  federal  circuit  courts  between  residents 
of  the  same  State  to  prevent  an  infringement  of  a  patent ; ' 
but  a  preliminary  injunction  will  not  issue  where  the  validity 
of  the  patent  is  doubtful,*  nor  where  the  evidence  is  so  con- 
flicting as  to  require  full  proofs  to  determine  the  question  of 
infringement.' 

§  761.  No  injnnction  of  criminal  proceedings. —  It  is  a  rule 
of  almost  universal  application  both  in  England  and  in  this 
country  that  a  court  of  equity  has  no  jurisdiction  by  injunc- 
tion to  restrain  a  criminal  proceeding  whether  it  be  by 
indictment  or  summary  process,'  unless  the  criminal  pro- 
ceeding be  brought  by  a  party  to  a  suit  already  pending  in 
the  equity  court,  and  to  try  the  same  right  that  is  in  issue 
there.'    Courts  of  equity  deal  only  with  rights  of  property 

50;  United  States  v.  Black,  138  tJ.  S.  tution  respecting  patents  and  copy- 
40.  In  all  these  cases  the  distinction  rights,  and  the  act  of  congress  con- 
between  discretionary  and  minis-  ferring  exclusive  jurisdiction  upon 
terial  acts  is  commented  upon  and  federal  courts  in  trade-mark  cases  is 
enforced.  We  have  no  doubt  the  unconstitutional.  United  States  v. 
principle  of  these  decisions  applies  Steffens,  100  U.  S.  83. 
to  a  case  wherein  it  is  contended  •  Sherman  v.  Nutt,  35  Fed.  Rep.  149. 
that  the  act  of  the  head  of  a  de-  *  Thomson  Manuf.  Co.  v.  Hatheway, 
partment,  under  any  view  that  could  41  Fed.  Rep.  519 ;  Glaenzer  v.  Wie- 
be  taken  of  the  facts  that  were  laid  derer,  33  Fed.  Rep.  583. 
before  him,  was  ultra  vires,  and  be-  '  American  F.  Hose  Co.  v.  Callahan 
yond  the  scope  of  his  authority."  Co.,  41  Fed.  Rep.  50. 

'  Hat  Sweat  Manuf.  Co.  v.  Reinoehl,  «  Gee  v.  Pritchard,  8  Swanst.  403, 

103  N.  Y.  167;   De  Witt  v.  Elraira  413;  Attorney-General  v.  Ithica  Ins. 

Manuf.  Co.,  66  N.  Y.  459;  Hovey  w.  Co.,  3  Johns.  Ch.  371,  378;  Davis  v. 

Rubber  Tip  Co.,  57  N.  Y.  119 ;  Liv-  American  Society  &c.,  75  N.  Y.  363 

ingston  v.  Van  Ingen,  9  Johns.  583 ;  West  v.  Mayor  &a,  10  Paige,  539 

Dudley  v.  Mayhew,  3  N.  J.  9 ;  Childs  Phillips  v.   Mayor  &c.,  61  Ga.  386 

V.  Tuttle,  7  N.  Y.  Supp.  59 ;  Kelly  v.  Cohen  v.  Goldsboro,  77  N.  C.  3 ;  Tyler 

Kelly  Manuf.  Co.,  15  111.  App.  547,  v.  Hamersley,  44  Conn.  419 ;   Chis- 

2  Small  V.   Sanders,   118  Ind.  105.  holm  v.  Adams.  71  Tex.  678. 

Trade-marks  are  not  within  the  pro-  "In  re  Sawyer,  134  U.  S.  300,  per 

visions  of  the  United  States  consti-  Gray,  J.: — "From  long  before  the 
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and  have  no  criminal  jurisdiction.'  Thus  an  injunction  will 
not  lie,  upon  the  application  of  a  tenant,  to  restrain  a  criminal 
prosecution  by  a  landlord  for  an  alleged  trespass.' 

§  762.  The  same  subject  continned  —  Exceptions There 

are  some  cases,  however,  in  which  a  court  of  equity  may  en- 
join acts  affecting  property  rights  though  such  acts  may  also 
be  indictable.  Thus  a  nuisance  may  be  enjoined  and  abated 
by  a  court  of  equity  though  it  may  also  be  punishable  as  a 
misdemeanor.'  Thus  the  Massachusetts  statute  of  1887  con- 
ferring equity  jurisdiction  upon  the  Supreme  and  Superior 
Courts  of  that  State  to  enjoin  and  abate  places  of  prostitu- 


Declaration  of  Independence  it  has 
been  settled  in  England  that  a  bill 
to  stay  criminal  proceedings  is  not 
within  the  jurisdiction  of  the  court 
of  chancery,  whether  those  proceed- 
ings are  by  indictment  or  by  sum- 
mary process.  Lord  Chief  Justice 
Holt,  in  declining,  upon  a  motion  in 
the  Queen's  Bench  for  an  attachment 
against  an  attorney  for  professional 
misconduct,  to  make  it  a  part  of  the 
rule  to  show  cause  that  he  should 
not  move  for  an  injunction  in  chan- 
cery in  the  meantime,  said,  'Sure 
chancery  would  not  grant  an  injunc- 
tion in  a  criminal  matter  under  ex- 
amination in  this  court ;  and  if  they 
did  this  court  would  break  it  and 
protect  any  that  would  proceed  in 
contempt  of  it'  HolderstafEe  v. 
Saunders,  Cas.  temp.  Holt,  136 ;  S.  C, 
6  Mod.  16.  Lord  Chancellor  Hard- 
wicke,  while  exercising  the  power  of 
the  court  of  chancery,  incidental  to 
the  disposition  of  a  case  pending  be- 
fore it,  of  restraining  a  plaintiff  who 
had  by  his  bill  submitted  his  rights 
to  its  determination,  from  proceed- 
ing as  to  the  same  matter  before 
another  tribunal,  either  by  indict- 
ment or  by  action,  asserted  in  the 
strongest  terms  the  want  of  any 
power  or  jurisdiction  to  entertain  a 
bill  for  an  injunction  to  stay  crim- 


inal proceedings,  saying :  —  *  This 
court  has  not  originally  and  strictly 
any  restraining  power  over  criminal 
prosecutions ; '  and  again,  '  This 
court  has  no  jurisdiction  to  grant 
an  injunction  to  stay  proceedings  on 
a  mandamus,  nor  to  an  indictment, 
nor  to  an  information,  nor  to  a  writ 
of  prohibition,  that  I  know  of.' 
Mayor  &c.  of  York  v.  Pilkington,  2 
Atk.  303;  Montague  v.  Dudnian,  3 
Ves.  Sen.  396,  398.  The  modern  de- 
cisions in  England  by  eminent  equity 
judges  concur  in  holding  that  a 
court  of  chancery  has  no  power  to 
restrain  criminal  proceedings  unless 
they  are  instituted  by  a  party  to  a 
suit  already  pending  before  it,  and 
to  try  the  same  right  that  is  in  issue 
there.  Attorney-General  v.  Cleaver, 
18  Ves.  311,  330;  Turner  v.  Turner, 
15  Jurist,  318;  SauU  v.  Browne,  L.  R. 
10  Ch.  64;  Kerr  v.  Preston,  6  Ch.  D. 
463." 

1  Lucas  V.  Noble,  31  Fed.  Rep.  855; 
Kerr  v.  Preston  Corporation,  L.  R.  6 
Cb.  D.  463 ;  Moses  v.  Mayor,  53  Ala. 
198 ;  Joseph  v.  Burk,  46  Ind.  59. 

^Crighto  V.  Dohmer  (Mis&,  1898), 
13  So.  Rep.  237. 

'  Carleton  v.  Rugg,  149  Mass.  550 ; 
Minke  v.  Hopeman,  87  111.  450 ;  Ewell 
V.  Greenwood,  36  Iowa,  377. 
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tion  and  gambling,  and  for  the  illegal  sale  of  liquor,  as  com- 
mon nuisances,  is  upheld  as  constitutional  because  it  is  directed 
against  the  property  only  of  offenders,  and  not  against  their 
persons.' 

§  763.  Jurisdiction  beyond  the  State.— A  court  of  equity 
has  no  jurisdiction  to  enjoin  the  citizens  of  another  State  un- 
less it  has  already  acquired  jurisdiction  of  their  persons,  for 
the  very  obvious  reason  that  it  cannot  enforce  obedience  to 
its  mandates.^  The  appointment  of  a  receiver  by  a  court  of 
equity  of  lands  within  another  State  does  not  extend  its  juris- 
diction so  that  it  can  enjoin  a  citizen  of  the  foreign  State  from 
levying  on  the  land,  unless  such  citizen  was  a  party  to  the 
suit  in  which  the  receiver  was  appointed.'    So,  too,  so  long  as 


'Carleton  v.  Rugg,  149  Masa  550, 
per  curiam: — "The  fallacy  of  the 
argument  lies  in  part  in  disregard- 
ing the  distinction  between  a  pro- 
ceeding to  abate  a  nuisance,  which 
looks  only  to  the  property  that  in  the 
use  made  of  it  constitutes  the  nui- 
sance, and  a  proceeding  to  punish  an 
offender  for  the  crime  of  maintain- 
ing a  nuisance.  These  two  proceed- 
ings are  entirely  unlike.  The  latter 
is  conducted  under  the  provisions  of 
the  criminal  law,  and  deals  only  with 
the  person  who  has  violated  the  law. 
The  former  is  governed  by  the  rules 
which  relate  to  property,  and  its  only 
connection  with  persons  is  through 
property  in  which  they  may  be  in- 
terested. That  which  is  declared  by 
a  valid  statute  to  be  a  nuisance  is 
deemed  in  law  to  be  a  nuisance  in 
fact,  and  should  be  dealt  with  as 
such.  .  .  .  The  fact  that  keeping 
a  nuisance  is  a  crime  does  not  de- 
prive a  court  of  equity  of  the  power 
to  abate  the  nuisance."  And  similar 
statutes  in  Kansas  and  Iowa,  au- 
thorizing injunctions  to  restrain  the 
liquor  nuisance,  have  been  upheld. 
Kansas  v.  Ziebold,  123  U.  S.  633; 
State  V.  Crawford,  38  Kan.  736 ;  Lit- 
tleton V.  Fritz,  65  Iowa,  488. 


^  Hazlehurst  v.  Savannah  &c.  R.  Co., 
43  Ga.  13 ;  Adams  v.  Lamar,  8  Ga.  82. 
In  Western  Un.  Tel.  Co.  v.  Pacific  &c. 
Tel.  Co.,  49  111.  90,  the  court  said :  — 
"The  jurisdiction  of  our  courts 
is  only  co-extensive  with  the  limits 
of  our  State.  They  cannot  legally 
send  their  process  into  other  States 
and  jurisdictions  for  service.  If  the 
exercise  of  such  a  jurisdiction  were 
attempted  and  an  injunction  granted, 
and  it  should  be  discharged  by  per- 
sons in  Indiana,  this  court  would  be 
powerless  to  enforce  the  injunction 
by  attachment,  and  hence  the  effort 
to  exercise  such  a  power  would  be 
readily  defeated.  .  .  .  The  courts 
of  this  State  cannot  restrain  citizens 
of  another  State  who  are  beyond  the 
limits  of  this  State  from  performing 
acts  in  another  State  or  elsewhere 
outside  of  or  beyond  the  boundary 
lines  of  this  State.  Any  other  prac- 
tice would  necessarily  lead  to  a  con- 
flict of  jurisdiction." 

3  Schindelholz  v.  Cullum  (1893),  55 
Fed.  Eep.  885,  per  Thayer,  J. :  —  "  For 
present  purposes  it  will  sufiSce  to  say 
that  in  our  opinion  a  court  has  no 
power  to  enjoin  a  citizen  of  a  for- 
eign State  or  sovereignty  from  caus- 
ing a  levy  to  be  made  on  lands  which 
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a  court  of  equity  has  not  itself  acquired  jurisdiction  of  parties 
and  their  controversy  it  is  restrained  by  considerations  of 
comity  from  attempting  to  enjoin  their  proceedings  in  a  court 
of  competent  jurisdiction  in  another  State  or  in  the  federal 
courts.  This  was  a  settled  rule  in  the  New  York  court  of 
chancery.' 

§  764.  The  same  subject  continued. — If  parties  are  before 
a  court  of  equity  or  within  its  jurisdiction,  they  may  be  en- 
joined, though  the  property,  real  or  personal,  which  is  the 
subject  of  the  controversy,  is  beyond  the  territorial  jurisdic- 
tion of  the  court.*  Thus,  a  court  of  one  State  may  enjoin 
attachment  proceedings  in  another  State  by  a  creditor  against 
an  insolvent  debtor,  both  of  whom  are  citizens  of  the  former 
State,  if  there  is  nothing  in  the  law  or  policy  of  the  State 
where  the  attachment  is  made  opposed  to  those  of  the  other.' 


are  situated  in  the  foreign  State  and 
beyond  its  territorial  jurisdiction,  be- 
cause it  has  appointed  a  receiver  of 
such  property,  unless  the  person  so 
enjoined  is  a  party,  either  in  person 
or  by  representation,  to  the  litigation 
in  which  the  receiver  was  appointed. 
Courts  of  chancery  doubtless  have 
power  to  compel  persons  subject  to 
tlieir  jurisdiction  to  execute  convey- 
ances of  property  located  in  a  for- 
eign State,  which  will  generally  be 
respected  by  the  courts  of  the  latter 
sovereignty  if  they  are  executed  in 
conformity  with  their  lawa  [§§  747, 
803,  infra.]  Phelps  v.  McDonald,  99 
U.  S.  298-308:  Miller  v.  Sherry,  2  Wall 
237-249 ;  Watkins  v.  Holman,  16  Pet 
25-57 ;  Mitchell  v.  Bunch,  2  Paige,  BOO- 
BIS.  By  means  of  such  orders  and 
conveyances  made  thereunder,  a  court 
may  be  able  to  vest  its  receiver  with 
the  title  to  realty  situated  in  a  foreign 
jurisdiction,  which  will  be  there  rec- 
ognized as  valid.  But  an  order  ap- 
pointing a  receiver  of  realty  has  no 
extraterritorial  operation  and  cannot 
aflfect  the  title  to  real  property  which 
s  located  beyond  the  jurisdiction  of 


the  court  by  which  the  order  was 
made.  Booth  v.  Clark,  17  How.  322- 
328.  Such  orders  therefore  only 
operate  in  personam,  and  upon  those 
persons  who  are  so  related  to  the 
court,  either  as  parties  to  the  litiga- 
tion or  by  virtue  of  residence  and 
citizenship,  that  they  are  bound  to 
yield  obedience  to  its  orders.  In  con- 
formity with  these  views  we  are  led 
to  conclude  that  John  K  Woodburn 
acquired  a  valid  lien  on  the  property 
of  the  Land  Company  in  the  terri- 
tory of  New  Mexico,  which  the  cir- 
cuit court  for  the  district  of  Colorado 
was  without  power  to  divest  He 
was  in  nowise  concerned,  as  a  party 
or  otherwise,  in  the  Colorado  suit 
wherein  the  receiver  was  appointed." 

iMead  v.  Merritt,  2  Paige,  402; 
Burgess  v.  Smith,  2  Barb.  Ch.  276 ; 
Schuyler  v.  Pelessier,  8  Edw.  Ch.  191 ; 
Coster  V.  Griswold,  4  Edw.  Ch.  364. 
See,  also,  Durant  v.  Pierson,  18  N.  Y. 
Supp.  145. 

2  Phelps  V.  McDonald,  99  U.  S.  298, 
308. 

8  Cole  V.  Cunningham,  133  U.  S. 
107.    See,  also,  Wilson  v.  Joseph,  107 
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It  has  been  held  that  a  citizen  of  Alabama  may  be  enjoined 
in  that  State  from  further  proceeding  by  attachment  in  a 
Louisiana  court  to  reach  money  due  there  to  plaintiff,  another 
citizen  of  Alabama,  such  money  being  exempt  from  legal  pro- 
cess in  Alabama  but  not  in  Louisiana.' 

§  765.  Concurrent  jurisdiction. —  The  rule  that  where  two 
courts  have  concurrent  jurisdiction  of  a  suit  the  one  which 
first  acquires  control  of  the  controversy  will  not  be  interfered 
with  by  the  other  applies  where  both  are  courts  of  equity. 
Thus  a  suit  in  equity  will  not  lie  to  restrain  the  execution  of 
a  writ  of  assistance  before  issued  in  another  suit  in  equity, 
whether  the  second  suit  is  brought  in  the  same  or  another 
court,  by  a  party  or  a  stranger  to  the  first  suit.*  The  rule 
also  applies  where  one  is  a  court  of  equity  and  the  other  a 
court  of  law ;  and  if  the  latter  has  first  assumed  jurisdiction 
it  will  retain  it  to  the  end.'    Where  the  jurisdiction  is  con- 


Ind.  490;  Vail  v.  Knapp,  49  Barb. 
299,  305 ;  Dobson  v.  Pearce,  12  N.  Y. 
156;  Dinsmore  v.  Neresheimer,  32 
Hun,  204;  Pennoyer  v.  Neff,  95  F.  a 
714,  723,  per  Field,  J. :  —  "  The  State, 
through  its  tribunals,  may  compel 
persons  domiciled  within  its  limits 
to  execute,  in  pursuance  of  their  con- 
tracts respecting  property  elsewhere 
situated,  instruments  in  such  form 
and  with  such  solemnities  as  to 
transfer  the  title,  so  far  as  such  for- 
malities can  be  complied  with,  and 
the  exercise  of  this  jurisdiction  in 
no  manner  interferes  with  the  su- 
preme control  over  the  property  by 
the  State  within  which  it  is  situated. 
Pennsylvania  v.  Lord  Baltimore,  1 
Yes.  Sen.  444;  Massie  v.  Watts,  6 
Cranch,  148;  Watkins  v.  Holman, 
16  Pet  25 ;  Corbett  v.  Nutt  10  Wall. 
464" 

>  Allen  V.  Buchanan  (Ala.,  1892),  11 
So.  Rep.  777,  where  the  court  held  the 
following  rule  from  section  899  of 
Story,  Eq.  Jur.,  to  be  applicable :  — 
"  When,  therefore,  both  parties  to  a 


suit  in  a  foreign  country  are  resident 
within  the  territorial  limits  of  an- 
other country,  the  courts  of  equity  in 
the  latter  may  act  in  personam  upon 
these  parties  and  direct  them,  by  in- 
junction, to  proceed  no  further  in 
such  suit.  In  such  case  these  courts 
act  upon  acknowledged  principles  of 
public  law  in  regard  to  jurisdiction. 
They  do  not  pretend  to  direct  or  con- 
trol the  foreign  court ;  but,  without 
regard  to  the  situation  of  the  subject- 
matter  of  the  dispute,  -y  consider 
the  equities  between  the  parties,  and 
decree  in  personam  according  to 
those  equities,  and  enforce  obedience 
to  their  decrees  by  process  in  per- 
sonam,." 

^Endter  v.  Lennon,  46  Wis.  299. 
The  rule,  however,  does  not  apply 
unless  the  relief  sought  in  the  two 
actions  is  substantially  the  same. 
Pennsylvania  Co.  v.  Jacksonville  &a 
R  Co.,  55  Fed.  Repi  131. 

8  Johnston  v.  Young,  L,  B.  10  Bq. 
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current  and  a  federal  court  has  first  exercised  jurisdiction,  a 
State  court  should  not  enjoin  the  proceedings  therein.' 

§  766.  Bill  and  special  prayer  for  injunction. —  The  gen- 
eral rule  is  that  before  the  court  will  issue  an  injunction  a  bill 
must  be  filed*  containing  a  specific  prayer  for  an  injunction,' 


'  Amy  V.  Supervisors,  11  Wall.  136; 
Supervisors  v.  Durant,  9  Wall.  415; 
Mayor  v.  Lord,  9  Wall.  409 ;  Riggs  v. 
Johnson  Co.,  6  Wall.  166;  New  Jer- 
sey Zinc  Co.  V.  Franklin  Ins.  Co.,  39 
N.  J.  Eq.  422;  Home  Ins.  Co.  v. 
Howell,  24  N.  J.  Eq.  238;  Covell  v. 
Heyman,  111  U.  S.  176,  182,  per 
curiam: — "The  forbearance  which 
courts  of  co-ordinate  jurisdiction,  ad- 
ministered under  a  single  system, 
exercise  toward  each  other,  whereby 
conflicts  are  avoided  by  avoiding  in- 
terference with  the  process  of  each 
other,  is  a  principle  of  comity  with 
perhaps  no  higher  sanction  than  the 
utility  which  comes  from  concord : 
but  between  State  and  federal  courts 
it  is  something  more.  It  is  a  prin- 
ciple of  right  and  of  law,  and  there- 
fore of  necessity.  It  leaves  nothing 
to  discretion  or  mere  convenience. 
These  courts  do  not  belong  to  the 
same  system  so  far  as  their  jurisdic- 
tion is  concurrent,  and  though  they 
co-exist  in  the  same  space,  they  are 
independent  and  have  no  common 
superior.  They  exercise  jurisdiction, 
it  is  true,  within  the  same  territory, 
but  not  in  the  same  plane;  and 
when  one  takes  into  its  jurisdiction 
a  specific  thing,  that  res  is  as  much 
withdrawn  from  the  judicial  power 
of  the  other  as  if  it  had  been  carried 
physically  into  another  territorial 
sovereignty.  To  attempt  to  seize  it 
by  a  foreign  process  is  futile  and 
void."  When  a  federal  court  has 
ordered  the  sale  of  a  railroad  and  its 
officer  has  advertised  the  sale,  its  ju- 
risdiction is  exclusive  and  cannot  be 
49 


interfered  with  by  a  State  court 
Central  Nat  Bank  v.  Hazard,  49  Fed. 
Rep.  293.    See  g  27,  supra. 

2  Salmon  v.  Clagett,  3  Bland  Ch. 
125,  161 ;  Vliet  v.  Sherwood,  37  Wis. 
165 ;  Wagoner  v.  Wagoner  (Md.).  36 
Atl.  Rep.  284 :  Binney's  Case,  2  Bland 
Ch.  104;  2  Daniell's  Ch.  Pr.  (5th  ed.) 
1618.  See  Kane  v.  Vanderburgh,  1 
Johns.  Ch.  11.  It  was  said  in  Hey- 
man V.  Landers,  12  Cal.  107,  that 
"  when  a  restraining  order  or  an  in- 
junction is  sought  upon  the  com- 
plaint it  is  the  usual  practice  to  pre- 
sent the  complaint  in  advance  of  the 
filing  to  the  judge,  and  obtain  the 
order  on  the  allowance  of  the  writ 
.  .  .  The  order  or  writ  can  then 
be  issued  with  the  summons."  In 
Davis  V.  Reed,  14  Md.  152,  the  fact 
that  the  bill  was  not  filed  until  after 
the  injunction  was  ordered  was  held 
to  be  at  most  but  a  mere  irregularity 
which  could  not  operate  a  reversal 
of  the  order.  See,  also,  Ex  parte 
Sayre  (Ala.),  11  So.  Rep.  878.  Where 
the  chancellor  indorses  on  a  bill  the 
usual  order  for  an  injunction  to  issue 
on  filing  the  bill,  the  bill  should  be 
filed  whether  the  injunction  is  made 
use  of  or  not  Stimson  v.  Bacon,  9 
N.  J.  Eq.  144. 

'  Savory  v.  Dyer,  Arab.  70 ;  Walker 
V.  Devereaux,  4  Paige,  229 ;  Thomp- 
son V.  Maxwell,  16  Fla  773;  Wood 
V.  Beadell,  3  Sim.  273 ;  Lewiston  &c. 
Co.  V.  Franklin  Co.,  54  Me.  402 ;  Jef- 
ferson V.  Hamilton,  69  Ga.  401 ; 
Union  Bank  v.  Kerr,  2  Md.  Ch.  460 ; 
Lefforge  v.  West,  2  Ind.  514;  Willett 
V.   Woodhams.   1   Bradw.   (111.)  411. 
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both  in  the  prayer  for  process  and  in  the  prayer  for  relief.' 
It  cannot  be  granted  under  the  general  prayer  for  relief,'  un- 
less the  necessity  for  it  grows  out  of  the  proceedings,  and  not 
from  the  original  situation  of  the  parties.'  A  federal  equity 
rule  provides  that  "  the  prayer  of  the  bill  shall  ask  the  special 
relief  to  which  the  plaintiff  supposes  himself  entitled,  and 
also  shall  contain  a  prayer  for  general  relief;  and  if  an  injunc- 
tion or  a  writ  of  ne  exeat  regno,  or  any  other  special  order, 
pending  the  suit  is  required,  it  shall  also  be  specially  asked  for.* 

§  767.  Motion,  notice  and  affidavits. —  An  application  for 
an  injunction  pending  the  suit  is  made  by  motion.'  The  de- 
fendant is  usually  entitled  to  notice  of  the  application,'  espe- 


See,  also,  Badger  v.  Wagstafif,  11 
How.  Pr.  662.  But  the  omission  may- 
be cured  by  amendment  African 
M.  E.  Church  v.  Conover,  37  N.  J. 
Eq.  157. 

1  Union  Bank  v.  Kerr,  3  Md.  Ch. 
460;  Wood  v.  Beadell,  3  Sim.  373; 
Bailey  v.  Stiles,  3  N.  J.  Eq.  245. 

*See  the  cases  cited  in  the  last 
note  but  one. 

»  Wright  V.  Atkyns,  1  Ves.  &  B.  314 ; 
Angel  V.  Smith,  9  Ves.  335;  Paxton 
V.  Douglas,  8  Ves.  520 ;  Thompson  v. 
Brown,  4  Johna  Ch.  619 ;  Blomfleld 
V.  Eyre,  8  Beav.  250 ;  Rogers  v.  Vos- 
burgh,  4  Johns.  Ch.  84;  Casamajor 
V.  Strode,  1  Sim.  &  Stu.  381 ;  Walton 
V.  Johnson,  15  Sim.  353 ;  Goodman  v. 
Kine,  8  Beav.  379 ;  Barlow  v.  Gains, 
8  Beav,  329.  Where  a  court  of  equity 
possesses  jurisdiction  over  the  sub- 
ject of  the  action  and  the  person  of 
the  defendants,  It  may  enforce  obedi- 
ence to  its  order  or  judgment  by 
injunction  founded  upon  petition 
merely,  although  no  bill  has  been 
filed  against  such  person.  The  filing 
of  the  petition  In  such  case  is  a  sub- 
stitute for  the  bill.  Re  Hemiup,  2 
Paige,  316 ;  Matter  of  Creigh,  1  Ball 
&  B.  108. 

<  Equity  Rule  31.  See  Shainwald 
V.  Lewis,  6  Feci.  Rep.  766. 


»2  Daniell's  Ch.  Pr.  (5th  ed.)  1667; 
Glidden  v.  Norvell,  44  Mich.  202; 
Chatterton  v.  Kreitter,  3  Abb.  N.  C. 
453. 

6  3  Daniell's  Ch.  Pr.  (5th  Am.  ed.) 
1666.  "Whenever  an  injunction  is 
asked  for  by  the  bill  to  stay  proceed- 
ings at  law,  if  the  defendant  do  not 
enter  his  appearance,  and  plead,  de- 
mur or  answer  to  the  same  within 
the  time  prescribed  therefor  by  these 
rules,  the  plaintiff  shall  be  entitled 
as  of  course,  upon  motion,  without 
notice,  to  such  injunction.  But  spe- 
cial injunctions  shall  be  grantable 
only  upon  due  notice  to  the  other 
party  by  the  court  in  term,  or  by  a 
judge  thereof  in  vacation,  after  a 
hearing,  which  may  be  ex  parte  if 
the  adverse  party  does  not  appear  at 
the  time  and  place  ordered.  In  every 
case  where  an  injunction  —  either 
the  common  injunction  or  a  special 
injunction  —  is  awarded  in  vacation, 
it  shall,  unless  previously  dissolved 
by  the  judge  granting  the  same,  con- 
tinue until  the  next  term  of  the  court 
or  until  it  is  dissolved  by  some  other 
order  of  the  court"  United  States 
Equity  Rule  55.  "Whenever  notice 
is  given  of  a  motion  for  an  injunc- 
tion out  of  a  circuit  or  district  court, 
the  court  or  judge  thereof  may,  if 
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cially  after  he  has  appeared,'  or  where  the  application  is  for 
a  mandatory  injunction."  But  where  it  is  necessary  to  pre- 
vent the  destruction  of  property  or  imminent  and  serious 
mischief,  or  where  the  mere  act  of  giving  notice  would  frus- 
trate the  object  of  the  injunction,  the  court  will  award  the 
injunction  without  notice,  or  even  before  service  of  the  copy  of 
the  bill.'  Where  a  bill  seeks  a  preliminary  injunction  it  par- 
takes of  the  nature  both  of  a  pleading  and  of  an  affidavit  in 
support  of  that  pleading.  If  the  facts  and  circumstances  of 
the  case  are  not  within  the  personal  knowledge  of  the  com- 
plainant, he  should  state  them  on  his  information  and  belief, 
and  annex  the  affidavit  of  the  person  from  whom  he  obtained 
the  information,  or  the  affidavit  of  some  other  person  having 
knowledge  of  the  facts  alleged,  that  the  material  allegations 
of  the  bill  are  true  on  his  own  personal  knowledge  of  the 
facts.*  If  the  bill  makes  out  a  proper  case  for  an  injunction, 
but  it  is  not  sworn  to,  an  injunction  may  be  granted  upon  a 


there  appears  to  be  danger  of  irrep- 
arable injury  from  delay,  grant  an 
order  restraining  the  act  sought  to 
be  enjoined  until  the  decision  upon 
the  motion ;  and  such  order  may  be 
granted  with  or  without  security,  in 
the  discretion  of  the  court  or  judge." 
United  States  Eev.  Stat.,  §  718. 

1 3  Daniell's  Ch.  Pr.  (5th  ed.)  1667. 
"  It  is  not  the  practice  to  allow  an 
injunction  affecting  the  rights  of  a 
party  who  has  appeared  on  an  ex 
parte  application  to  the  court,  upon 
a  supplemental  bill ;  but  regular  no- 
tice of  the  application  should  be 
given  to  such  party.  If  a  temporary 
injunction  is  necessaiy  to  prevent 
irreparable  injury  before  regular  no- 
tice can  be  given,  the  court  will  grant 
an  order  to  show  cause,  and  allow 
such  temporary  injunction  in  the 
meantime.  In  such  cases  the  tem- 
porary injunction  falls,  of  course,  if 
the  complainant  neglects  to  serve 
the  papers  on  the  adverse  party,  and 
to  bring  on  the  application  at  the 
time  fixed  by  the  court,  or  as  soon 
thereafter  as  he  can  be  heard."    Per 


Chancellor  Walworth  in  Bloomfield 
V.  Snowden,  2  Paige,  355. 

*  Chicago  &c.  E.  Co.  v.  Burlington 
&o.  R.  Co.,  34  Fed.  Eep.  481. 

3  2  Daniell's  Ch.  Pr.  (5th  ed.)  1664; 
Wing  V.  Fairhaven,  8  Cush.  363; 
Yuengling  v.  Johnson,  1  Hughes, 
607 ;  Schermerhorn  v.  L'Espenasse,  3 
Dall.  860. 

*  Gibson's  Suits  in  Chancery,  §  818 ; 
2  Daniell's  Ch.  Pr.  (5th  ed.)  1619,  n. 
See  further  as  to  the  sufficiency  of 
the  affidavits,  Lord  Bryron  v.  John- 
ston, 2  Meriv.  29 ;  Spalding  v.  Keely, 

7  Sim.  377 ;  Brooks  v.  O'Hara  Bros, 

8  Fed.  Eep.  529 ;  Alspaugh  v.  Adams, 
80  Ga.  345;  Euge  v.  Apalachicola 
Oyster  Co.,  25  Fla.  656;  Ballard  v. 
Eckman,  20  Fla.  661 ;  Manistique 
Lumber  Co.  v.  Lovejoy,  55  Mich.  189 ; 
Youngblood  v.  Schamp,  15  N.  J.  Eq. 
42.  "The  application  for  a  special 
injunction  is  very  much  governed 
upon  the  same  principles  which  gov- 
ern insurances,  matters  which  are 
said  to  require  the  utmost  degree  of 
good  faith, '  uberrima  fides.'  In  cases 
of  insurance  a  party  is  required  not 
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case  made  by  aflBdavits.'  Where  the  complainant  gives  no- 
tice to  the  adverse  party  of  an  application  for  a  preliminary 
injunction,  or  where  the  defendant  is  required  to  show  cause 
why  such  injunction  should  not  be  granted,  whether  a  tem- 
porary injunction  is  or  is  not  allowed  in  the  meantime,  the 
defendant  may  introduce  affidavits  in  opposition  to  the  appli- 
cation.* 

§  768.  Injunction  bonds — Generally. —  A  court  of  equity 
may  and  should  always  impose  just  terms  as  a  condition  to 
its  interference  by  interlocutory  injunction  in  behalf  of  suitors.' 
The  power  of  the  court  to  require  the  applicant  for  an  injunc- 
tion to  furnish  an  injunction  bond  conditioned  to  pay  the 
defendant  the  costs  and  damages  he  may  suffer  in  case  the 
injunction  should  not  be  sustained  is  inherent  in  the  court, 
and  arises  from  its  discretion  to  grant  or  not  to  grant  the  in- 
junction applied  for;*  and  the  court  may,  upon  the  defend- 

Jones  V.  Florida  E.  Co.,  41  Fed.  Repi 
70,  73 ;  Marquis  of  Downshire  v.  Lady 
Sandys,  6  Ves.  Jr.  107;  Wilkins  v. 
Aikin,  17  Ves.  Jr.  422 ;  Smith  v.  Day, 
L.  R.  21  Ch.  D.  421,  where  it  was  said 
by  Jessel,  M.  R,  that  such  undertak- 
ings were  usually  inserted  only  in 
ex  parte  orders  for  injunctions,  but 
that  by  degrees  the  practice  has  ex- 
tended to  all  cases  of  interlocutory 
injunctions ;  and  that  "  the  reason 
for  this  extension  was  that  though 
when  the  application  was  disposed  of 
on  notice  there  was  not  the  same 
opportunity  for  concealment  or  mis- 
representation, still,  owing  to  the 
shortness  of  time  allowed,  it  was 
often  difScult  for  the  defendant  to 
set  up  his  case  properly,  and  as  the 
evidence  was  taken  by  afBdavit,  and 
generally  without  cross-examination, 
it  was  impossible  to  decide  on  which 
side  the  truth  lay.  The  court  there- 
fore required  the  undertaking  in  or- 
der that  it  might  be  able  to  do  justice 
if  it  had  been  induced  to  grant  the 
injunction  by  false  statement  or  sup- 
pression."    Tucker  v.   New   Bruns- 


only  to  state  all  matters  within  his 
knowledge  which  he  believes  to  be 
material  to  the  question  of  the  insur- 
ance, but  all  which  in  point  of  fact 
are  so.  If  he  conceals  anything  that 
he  knows  to  be  material  it  is  a  fraud ; 
but  besides  that,  if  he  conceals  any- 
thing that  may  influence  the  rate  of 
premium  which  the  underwriter  may 
require,  although  he  does  not  know 
that  it  would  have  that  effect,  such 
concealment  entirely  vitiates  the 
policy.  So  here,  if  the  party  apply- 
ing for  a  special  injunction  abstains 
from  stating  facts  which  the  court 
thinks  are  most  material  to  enable  it 
to  form  its  judgment,  he  disentitles 
himself  to  that  relief  which  he  asks 
the  court  to  grant"  Per  Baron 
Eolfe  in  Dalgish  v.  Jarvie,  2  Mac.  & 
G.  231,  243,  244. 

1  Smith  V.  Schwed,  6  Fed.  Rep.  455. 

2  Village  of  Seneca  Falls  v.  Mat- 
thews, 9  Paige,  504. 

'  Macon  &c.  R  Co.  v.  Stamps  (Ga.), 
11  S.  E.  Rep.  442. 

<  Beach  on  Injunctions,  §  158 ;  Rus- 
sell V.  Farley,   105  U.  S.   433,  438; 
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ant's  motion,  require  additional  security  as  a  condition  of 
continuing  an  injunction.'  Where  the  complainant's  right  is 
clear,  and  the  infraction  of  that  right  established,  he  will  not 
be  required  to  give  security  for  such  damages  as  the  defend- 
ant may  sustain  by  reason  of  the  injunction.*  So  the  defend- 
ant's bad  faith  toward  the  complainant  may  deprive  him  of 
any  equitable  title  to  protection  by  way  of  a  bond  from  the 
complainant.'  In  some  States  the  filing  of  an  injunction  bond 
is  made  by  the  express  terms  of  the  statute  a  condition  prece- 
dent to  the  granting  of  an  injunction  order.*  But  where  the 
statute  merely  exacts  a  bond  without  expressly  prescribing  it 
as  a  condition  precedent,  the  omission  is  an  irregularity  which 
may  be  cured,  and  does  not  render  the  injunction  order  void.* 


wick  Trading  Co.,  44  Ch.  D.  249; 
Byatn  v.  Cashman,  78  Cal.  525.  The 
defendant  may  be  required,  as  a  con- 
dition for  refusing  an  injunction,  to 
give  an  undertaking  to  abide  the 
further  order  of  the  court.  Attorney- 
General  V.  Manchester  &c.  Ry.  Co., 
1  Eng.  By.  Cas.  436 ;  Jones  v.  Great 
Western  Ry.  Co.,  1  Eng.  Ry.  Cas.  684 
As  to  the  practice  where  the  United 
States  as  plaintiff  applies  for  an  in- 
junction, see  United  States  v.  Jellico 
&c.  Coal  Co.,  43  Fed.  Rep.  898.  United 
States  Revised  Statutes,  1874,  section 
718,  provides  that  the  court  may  grant 
a  restraining  order  "  with  or  without 
security,  in  the  discretion  of  the  court 
or  judge."  State  v.  Wakeley,  28  Neb. 
431 ;  S.  a,  44  N.  W.  Rep.  488,  holds  that 
the  right  of  a  court  to  require  security 
in  such  a  case  does  not  depend  upon 
statute.  A  certified  check  may  be 
accepted  in  lieu  of  an  injunction 
bond.  Goldmark  v.  Kreling,  25  Fed. 
Rep.  349.  Where  there  is  no  order 
or  bond  or  other  security  for  the  pay- 
ment of  damages  there  is  no  obliga- 
tion on  the  part  of  the  plaintiff  to 
pay  them  unless  in  a  case  of  malice 
and  want  of  probable  cause.  Palmer 
V.  Foley,  71  N.  Y.  106;  Sturgis  v. 
Knapp,  33  Vt  486,  522;  Lexington 


&C.  R  Co.  V.  Applegate,  8  Dana  (Ky.), 
289;  Daniels  v.  Fielding,  16  M.  &  W. 
200;  Hayden  v.  Keith,  32  Minn.  277; 
Meyers  v.  Block,  120  U.  S.  206,  211 ; 
St.  Louis  V.  St  Louis  Gas  Light  Co., 
82  Mo.  349.  See,  also,  Campbell  v. 
Carroll,  35  Mo.  App.  640 ;  Fauber  v. 
Gentry  (Va.),  15  S.  E.  Rep.  899;  1 
Beach  on  Injunctions,  §  175. 

'1  Beach  on  Injunctions,  §  169; 
Russell  V.  Farley,  105  U.  S.  433 ;  Gold- 
mark  V.  Kreling,  25  Fed.  Rep.  349 ; 
Hayden  v.  Keith,  22  Minn.  277; 
Leavitt  v.  Dabney,  40  How.  Pr.  277 ; 
Loveland  v.  Burnham,  1  Barb.  Ch.  65. 

2  Dodd  V.  Flavell,  17  N.  J.  Eq.  255. 

3  Pasteur  Chamberland  Filter  Co. 
V.  Funk,  52  Fed.  Rep.  146. 

<Gen.  Stats.  Kansas,  1889,  §4337; 
State  V.  Rush  County  Comm'rs,  35 
Kan.  150;  State  v.  Kearney  County 
Comm'rs,  42  Kan.  739;  State  v.  Eg- 
gleston,  34  Kan.  714;  Van  Fleet  v. 
Stout,  44  Kan.  523 ;  Miller  v.  Parker, 
73  N.  C.  58 ;  Hirsch  v.  Whitehead,  65 
N.  C.  516 ;  Pell  v.  Lander,  8  B.  Mon. 
(Ky.)  554.  See,  also,  Phillips  v.  Pul- 
len,  45  N.  J.  Eq.  157. 

6  Manly  v.  Leggett,  17  N.  Y.  Supl. 
68 ;  O'Donnell  v.  McMum,  8  Abb.  Pr, 
391 ;  New  York  Attrition  Co.  tt  Van 
Tuyl,   2  Hun,  373;   Pratt  v.  Under- 
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§  769.  Formal  sufficiency  of  injunction  bonds. —  Where 
the  statute  does  not  prescribe  the  conditions  of  the  bond  the 
judge  or  court  may  fix  the  terms  on  which  the  order  will  be 
granted.'  A  statutory  bond  containing  an  obligation  beyond 
that  required  by  the  statute  is  to  that  extent  inoperative.* 
The  bond  cannot  be  enforced  if  the  penalty  be  left  blank,'  but 
if  the  word  dollars  be  omitted,  obviously  by  mistake,  it  is  not 
fatal  to  recovery.*  An  injunction  bond  may  be  sufficient  al- 
though not  signed  by  the  plaintiff."  It  is  not  essential  that 
the  name  of  the  surety  appear  in  the  body  of  the  bond,'  nor 
that  the  approval  of  the  court  be  indorsed  upon  it.'  The  in- 
junction bond  may  be  valid  although  the  injunction  bill  is  dis- 
missed for  want  of  jurisdiction.*  The  condition  of  an  injunc- 
tion bond  taken  by  the  federal  courts  must  conform  to  the 
established  principles  of  equity  by  which  they  are  governed. 


wood,  4  N.  T.  Civ.  Pro.  167 ;  Mein- 
hard  v.  Youngblood,  37  S.  C.  233.  See, 
also.  Gamble  v.  Campbell,  6  Fla.  347 ; 
Beauchamp  v.  Supervisors,  45  IlL 
274.  Where  the  vprit  has  been  prop- 
erly granted,  the  fact  that  the  penalty 
in  the  bond  is  too  small  does  not  in- 
jure the  party  against  whom  the 
writ  is  allowed,  and  the  decree  will 
not  be  reversed  for  that  reason. 
Drake  v.  Phillips,  40  111.  388. 

1  Newell  V.  Partee,  10  Humph. 
(Tenn.)  325;  Foster  v.  Shephard,  33 
Tex  687 ;  Eussell  v.  Farley,  105  U.  S. 
433. 

2  Powers  V.  Crane,  67  Cal.  65 ;  Lam- 
bert V.  Haskell,  80  Cal.  611,  620; 
People  V.  Cobannes,  20  Cal.  525.  See 
HoUoways  v.  Myers,  11  West  Va. 
376;  Byam  v.  Cashman,  78  Cal.  525. 

3  Copeland  v.  Cunningham,  63  Ala. 
329. 

*  Harman  v.  Howe,  27  Gratt.  676. 
An  injunction  bond  the  condition  of 
which  is  that,  if  the  obligors  shall 
pay  the  obligee  "all  damages  they 
may  sustain  by  the  suing  out  of  said 
injunction,  if  the  same  is  dissolved, 
then  this  obligation  to  remain  in  full 


force  and  effect,"  although  awk- 
wardly expressed,  is  not  void.  Wash- 
ington V.  Timberlake,  74  Ala.  259. 
Under  an  order  of  the  United  States 
district  court  that  a  bond  be  given  by 
plaintiffs  "  to  save  the  parties  harm- 
less from  the  effects  of  the  injunction 
issued  in  this  cause,"  a.  bond  was 
given  conditioned  to  pay  "to  the 
said  .  .  .  defendant  in  said  in- 
junction all  such  damages  as  he  may 
recover  against  us,  in  case  it  should 
be  decided  that  the  said  writ  of  in- 
junction was  \yrongfully  issued."  It 
was  held  that  the  bond  should  be 
construed  to  mean  that  such  damages 
would  be  paid  as  the  obligee  should 
recover  by  a  suit  on  the  bond  itself, 
and  that  thus  construed  the  bond 
was  valid  and  conformable  to  the 
order  and  covered  all  damages  aris- 
ing from  the  wrongful  issue  of  the 
injunction.  Meyers  v.  Block,  120 
U.  S.  206 ;  s.  C,  7  S.  Ct  Rep.  525. 

»  Peirce  v.  Durbin,  1  Idaho  (N.  S.), 
550. 

8  GriflSn  v.  Wallace,  66  Ind.  410. 

'GriflSn  v.  Wallace,  66  Ind.  410. 

8Kimm  v.  Steketee,  44  Mich.  527. 
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and  cannot  be  extended  to  conform  to  the  law  of  the  State  in 
which  the  court  is  sitting.^ 

§  770.  Assessment  of  damages  on  injunction  bonds. —  In 

the  federal  courts  it  has  been  held  that  the  court  can  either 
decide  for  itself  what  damages,  if  any,  should  be  given  upon 
the  dissolution  of  an  injunction,  secured  by  a  bond  given  under 
its  order,  or  it  can  deliver  the  bond  to  the  defendants  for  the 
purpose  of  suit  thereon  in  a  court  of  law.^  It  has  been  said 
that  a  federal  court  will  never  send  the  bond  for  suit  in  an- 
other jurisdiction,  and  in  very  rare  cases  will  it  send  the  bond 
before  a  jury ; '  that  the  court  may  content  itself,  after  fixing 
costs  on  the  complainant,  with  an  order  that  no  further  dam- 
ages can  be  recovered  against  him,*  and  that  the  proper  prac- 
tice is  for  the  court,  without  deciding  in  advance  or  intimating 
an  opinion  upon  the  question  whether  further  damages  shall 
be  allowed,  to  order  the  defendants  to  produce  before  the 
master  such  evidence  of  damage  as  he  may  claim,  with  leave 
to  the  complainant  to  reply  thereto,  and  that  the  testimony  so 
taken  be  reported  to  the  court.'  An  application  for  an  inquiry 
as  to  damages  "  should  be  made  speedily  and  not  after  the 
court  has  forgotten  the  circumstances." '  In  Kentucky  the 
defendant's  remedy  is  by  a  suit  upon  the  bond,  except  where 
the  statute  provides  for  an  assessment  of  damages  by  the  court.' 

1  Bein  v.  Heath,  12  How.  168.    See,     table  terms.     Brown  v.  Easton,  30  N. 
also,  Eussell  v.  Farley,  105  U.  &  433,    J.  Eq.  725. 

437.  '  Coosaw  Mining  Co.  v.  Farmers' 

2  Coosaw  Mining  Co.   v.  Farmers'  Mining  Co.,  51  Fed.  Rep.  107. 
Mining  Co..  51   Fed.  Rep.  107.     See,  *  Russell  v.  Farley,  105  U.  &  446 ; 
also,  Russell  v.  Farley,  105  U.  S.  446 ;  Coosaw  Mining  Co.  v.  Farmers'  Min- 
Lehman  v.  McQuown,  31   Fed.  Rep.  ing  Co.,  51  Fed.  Rep.  107. 

138;  Lea  u  Deakin,  13  Fed.  Rep.  514.  'Coosaw  Mining  Co.  v.  Farmers' 

Of.  Merryfield  v.  Jones,  3  Curt  306 ;  Mining  Co.,  51  Fed.  Rep.  107.    See 

Bein  v.  Heath,  13  How.  168.  An  order  Graham  v.  Campbell,  L.  R  7  Ch.  D. 

having  been  made  that  an  injunc-  490. 

tion  bond  should  be  delivered  to  the  «  Smith  v.  Day,  L.  R.  31  Ch.  D.  431, 

obligees  for  prosecution  at  law,  and  per  Jessel,  M.  R. ;  Ex  parte  Hall,  L. 

a  suit  having  been  instituted  thereon,  R  23  Ch.  D.  644,  652.    See  Newby  v. 

it  was  held  that  the  order,  although  Harrison,  3  De  G.,  F.  &  J.  387. 

madewithoutregardtothe  equities  of  'Logsden  v.  Willis,  14  Bush,  183; 

the  case,  could  not  be  rescinded  ex-  Alexander  v.  Gish,  88   Ky.  13,  18 ; 

cept  for  equities  shown  and  on  equi-  Rankin  v.  Este,  13  Bush,  428 ;  Civil 

Code  Kentucky,  §  295. 
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A  similar  rule  obtains  in  Alabama.'  In  Minnesota  the  course 
commonly  pursued  is  to  waive  the  assessment  of  damages  in 
the  court  of  chancery  and  have  the  same  ascertained  directly 
in  the  suit  upon  the  bond,*  but  an  inquiry  may  be  had  upon  a 
reference  in  the  original  suit,  which,  however,  will  determine 
only  the  amount  of  the  damages,  if  any,  and  not  the  right  to 
recover  them.'  In  many  other  States  the  matter  is  largely 
regulated  by  statute.* 

§  771.  Measure  of  damages. —  The  general  rule  is  that  an 
injunction  bond  does  not  cover  remote,  consequential  or  spec- 
ulative damages,  but  only  such  as  are  the  proximate  and  nat- 
ural result  of  the  injunction,'  and  while  the  defendant  is  in 
the  exercise  of  ordinary  care  and  prudence.'  "Where  an  injunc- 
tion was  terminated  by  the  appointment  of  a  receiver,  dam- 
ages arising  from  the  acts  of  the  receiver  in  selling  the  prop- 
erty at  a  sacrifice,  the  sale  of  which  had  been  enjoined,  are 
not  recoverable  in  an  action  on  the  bond.'  Where  the  de- 
fendant, in  anticipation  of  the  injunction,  made  extraordinary 
efforts  and  accomplished  the  object  sought  to  be  enjoined  be- 
fore the  writ  was  served,  he  could  not  successfully  contend 
that  he  was  delayed  by  the  injunction  and  recover  damages 

1  Boygacke  v.  Welch,  94  Ala.  429.  » Sensening  v.  Parry,  113  Pa.  St 
See^  also,  Zeigler  v.  David,  23  Ala.  127.  115 ;  Morgan  v.  Negley,  53  Pa  St 
^Haydenu.  Keith,  32  Minn.  277.  153;  Kerngood  v.  Gusdorf,  5 
»  Hayden  v.  Keith,  32  Minn.  277.  Mackey  (D.  C),  161 ;  Streeter  v.  Mar- 
4  Beach  on  Injunctions,  g  212  et  shall  Silver  Min.  Co.,  4  Colo.  535; 
seq.  See  111.  R  S.  1891,  ob.  69,  §  12;  Woodw  State,  66  Md.  61;  Stewart  v. 
Kohlsaat  v.  Crate  (HI.),  32  N.  E.  Rep.  State,  20  Md.  97 ;  Chicago  City  R 
481 ;  Walker  v.  Pritchard,  135  111.  108 ;  Co.  v.  Howison,  86  IlL  215 ;  Caronde- 
New  York  Code  Civ.  Pro.,  §  623 ;  let  Canal  &c.  Co.  v.  Touchi,  38  La. 
Lawton  v.  Green,  64  N.  Y.  326 ;  Meth-  Ann.  388 ;  Hotchkiss  v.  Piatt,  8  Hun. 
odiat  Churches  v.  Basker,  18  N.  Y.  46 ;  Foster  v.  Stafford  Nat  Bank,  58 
463;  Loveland  v.  Burnham,  1  Barb.  Vt  658;  Burgen  v.  Sharer,  14  B. 
Ch.  65 ;  Leavitt  v.  Dabney,  40  How.  Mon.  (Ky.)  497 ;  Eaton  v.  Reservoir 
Pr.  277 ;  Jackman  v.  Eastman,  62  N.  Co.  (Colo.  App.),  33  Pac.  Rep.  278. 
H.  273 ;  Johnson  v.  Devens,  60  Miss.  '  Center  v.  Hoag,  52  Vt  401 ;  Kulp 
200;  Davis  v.  Hart,  66  Miss.  642;  v.  Bo  wen,  122  Pa.  St  78;  Alliance 
Parish  v.  Reeve,  63  Wis.  315 ;  Lam-  Trust  Co.  v.  Stewart  (Mo.).  21  S,  W. 
beth  V.  Sen  tell,  38  La.  Ann.  691 ;  Dor-  Rep.  793;  Chicago  &c.  R.  Co.  v.  Mo- 
ris V.  Carter,  67  Mo.  544 ;  Hill  v.  Grew,  104  Mo.  282,  291 ;  Douglass  v. 
Thomas,  19  S.  C.  230 :  White  v.  Bow-  Stephens,  18  Mo.  366 ;  Waters  v. 
man,  10  Lea  (Tenn.),  55 ;  Sartor  v.  Brown,  44  Mo.  803. 
Strassheim,  8  Colo.  185.  'Kerngood  v.  Gusdorf,  5  Mackey 
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for  the  delay.'  Exemplary  damJiges  are  not  recoverable  in  an 
action  on  the  bond.^  If  the  bond  is  filed  for  the  amount  speci- 
fied in  the  order  granting  the  injunction,  the  recovery  cannot 
exceed  the  penalty  of  the  bond.'  Loss  accruing  to  the  de- 
iendant  by  being  prevented  from  entering  into  a  particular 
contract  is  not  recoverable,*  nor  mere  speculative  profits.' 
The  expense  incurred  in  hiring  a  special  train  to  reach  a  judge 
to  make  an  application  to  dissolve  an  injunction  may  be  al- 
lowed as  damages  on  the  undertaking  where  large  interests 
would  have  suffered  from  delay.*  In  the  federal  courts  coun- 
sel fees  are  not  allowed  as  damages  in  actions  on  injunction 
bonds ; '  but  the  prevailing  rule  in  other  jurisdictions  is  that 
a  reasonable  amount  of  counsel  fees  necessarily  expended  in 
getting  rid  of  the  injunction '  before  final  hearing'  maybe 


(D.  C),  161.  See,  also,  Lehman  v. 
McQuown,  31  Fed.  Eep.  138 ;  Hotch- 
kiss  V.  Piatt,  8  Hun,  46. 

1  Ford  V.  Loomis,  62  Iowa,  586. 

2  Galveston    &c.   R.  Co.  v.  Wave, 

74  Tex.  47;  s.  a,  11  S.  W.  Rep.  918. 
But  see  Brown  v.  Tyler,  34  Tex.  168; 
Cox  V.  Taylor,  10  B.  Mon.  17,  31; 
Crate  v.  Kohlsaat,  44  III.  App.  460. 

>  Glover  v.  McGaffey,  56  Vt  294; 
Sturgis  V.  Knapp,  34  Vt  486 ;  S.  C, 
35  Vt.  439. 

*  Smith  V.  Day,  21  Ch.  D.  431. 

'  Lehman  v.  McQuown,  31  Fed.  Rep. 
138;  Manufacturers'  &c.  Bank  v. 
Folk,  50  N.  Y.  St  Rep.  803,  806. 

'  Crounse  v.  Syracuse  &c  R  Co., 
33  Hun,  497. 

JQelrichs  v.  Spain,  15  Wall.  311, 
followed  in  Richards  v.  Green  (Ariz.), 
32  Pac.  Rep.  266.  See,  also,  Oliphint 
V.  Mansfield,  36  Ark.  191 ;  Sensen- 
ing  V.  Parry,  113  Pa.  St  115 ;  Wood  v. 
State,  66  Md.  61 ;  Wallis  v.  Dilley,  7 
Md.  237 ;  Jones  v.  Rosedale  St  R.  Co., 

75  Tex.  383 ;  Galveston  &c.  R  Co.  v. 
Wave,  74  Tex.  47;  S.  a,  11  S.  W. 
Rep.  918 ;  Davis  v.  Rosedale  St  R 
Co.,  75  Tex.  381. 


8 10  Am.  &  Eng.  Encyc.  of  Law,  999 
and  cases  there  cited  ;  Cummings  i'. 
Burleson,  78  HI.  381 ;  Ryan  v.  Ander- 
son, 35  111.  330 ;  Joslyn  v.  Dickenson, 
71  IlL  25;  Walker  v.  Pritchard,  135 
III  103;  &  a,  35  N.  E.  Rep.  573;  Cor- 
coran V.  Judson,  24  N.  Y.  106 ;  Aid- 
rich  V.  Reynolds,  1  Barb.  Ch.  618; 
Edwards  v.  Bodine,  11  Paige,  324; 
Baylis  v.  Scudder,  6  Hun,  300 ;  Rose 
V.  Post  56  N.  Y.  603 ;  Newton  v.  Rus- 
seU,  87  N.  Y.  527;  Randall  v.  Car- 
penter, 88  N.  Y.  293;  Andrews  v. 
Glenville  Woolen  Co.,  50  N.  Y.  283; 
Hovey  v.  Rubber  Tip  Pencil  Co.,  50 
N.  Y.  335 ;  Derry  Bank  v.  Heath,  45 
N.  H.  524;  Solomon  v.  Chesley,  59  N. 
H.  34 ;  Colby  v.  Meservey  (Iowa),  52 
N.  W.  Rep.  499 ;  Behrena  v.  McKenzie, 
23  Iowa,  333 ;  Carroll  Co.  v.  Iowa  &c. 
Land  Co.,  53  Iowa,  685;  Ford  v. 
Loomis,  62  Iowa,  586;  Fountain  t\ 
West,  68  Iowa,  380 ;  Wallace  v.  York, 
45  Iowa,  81 ;  Cook  v.  Chapman,  41 
N.  J.  Eq.  153 ;  Prader  v.  Grimm,  18 
Cal.  585 ;  Bustamente  v.  Stewart,  55 
Cal.  115 ;  Porter  v.  Hopkins,  63  Cal. 
53;  Garrett  v.  Logan,  19  Ala.  344; 
BoUmg  V.  Tate,  65  Ala.  417 ;  Fergu- 


9  Noble  V.  Arnold,  23  Ohio  St  264;  Riddle  v.  Cheadle,  35  Ohio  St  278; 
Cook  V.  Chapman,  41  N.  J.  Eq.   152. 
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awarded  even  on  injunction  bonds  given  in  federal  courts.' 
In  the  federal  courts  damages  suffered  before  as  well  as  after 
the  bond  was  given  may  be  recovered.* 

§772.  Form  of  injnnction  orders.— An  injunction  should 
be  clear  and  certain  in  its  terms,  that  the  party  upon  whom  it 
is  served  may  readily  know  what  he  can  or  cannot  do  there- 
under. No  respondent  is  to  be  entrapped  with  a  contempt 
by  vague  or  general  orders.'  But  awkward  recitals  in  the 
order  will  not  vitiate  a  proper  and  explicit  command  so  as  to 
render  it  void.*    To  ascertain  the  meaning  of  any  part  of  the 


son  V.  Baber,  24  Ala.  403;  Bullock 
V.  Ferguson,  30  Ala.  327 ;  Swan  u 
Timmons,  81  Ind.  243;  Beeson  v. 
Beeson,  59  Ind.  97;  Underbill  v. 
Spencer,  35  Kan.  71;  Nimocks  v. 
Welles,  43  Kan.  39 ;  Valentine  v.  Mc- 
Gratb,  53  Miss.  113 ;  Strong  v.  Harri- 
son, 63  Miss.  61 ;  Livingston  v.  Exum, 
19  S.  C.  323;  Holloway  v.  Holloway, 
103  Mo.  374 ;  Bufford  v.  Keokuk  &a 
Co.,  8  Mo.  App.  159 ;  Boban  v.  Casey, 
5  Mo.  App.  101 ;  Wasb  v.  Lackland, 
8  Mo.  App.  132 ;  Uhrig  v.  St  Louis, 
47  Mo.  528;  Meaux  v.  Pittman,  35  La. 
Ann.  360 ;  Witticb  v.  O'Neal,  22  Fla. 
692.  See,  also,  for  a  more  minute 
consideration  of  damages  upon  in- 
junction bonds,  1  Beacb  on  Injunc- 
tion, §  203  et  aeq.  But  tbe  party  is 
not  entitled  to  recover  compensation 
for  his  own  time  and  service,  nor  to 
compensation  for  the  mental  strain 
and  anxiety  be  may  have  suffered  in 
consequence  of  tbe  injunction.  Cook 
V.  Chapman,  41  N.  J.  Eq.  152. 

1  Mitchell  V.  Hawley,  79  Cal.  301 ; 
Wash  V.  Lackland,  8  Mo.  App.  123. 

» Meyers  v.  Block,  120  U.  S.  206. 
Contra  in  California.  Lambert  v. 
Haskell,  80  Cal.  611. 

'Baldwin  v.  Miles,  58  Conn.  496, 
502;  Rogers  Mfg.  Co.  v.  Rogers,  38 
Conn.  125.  Where  a  party  was  en- 
joined from  selling  intoxicating  liq- 
uors upon  certain  premises  described 


as  "  part  of  lot  No.  2  in  the  N.  E. 
quarter  of  the  N.  W.  quarter  of  sec- 
tion 23,"  etc.,  it  was  held,  by  a  di- 
vided court,  not  void  for  uncertainty 
in  omitting  to  specify  the  particular 
building  or  place  intended.  Ver 
Straelen  v.  Lewis,  77  Iowa,  130 ;  s.  C, 
41  N.  W.  Rep.  594 ;  Lyons  v.  Botch- 
ford,  27  Hun,  57 ;  Laurie  v.  Laurie,  9 
Paige,  234  It  should  be  so  clear  as 
not  to  require  a  resort  to  the  com- 
plainant's bill  to  ascertain  what  it 
means.  Sullivan  v.  Judah,  9  Paige, 
444. 

*  State  &c.  V.  Pierce  (Kan.),  82  Pac. 
Rep.  924  If  the  form  of  a  perma- 
nent injunction  order  is  defective  it 
should  be  corrected  by  a  motion  for 
re-settlement,  otherwise  it  cannot  be 
materially  altered  without  a  rehear- 
ing. Gerber  v.  Metropolitan  EL  R. 
Co.,  23  N.  Y.  Supl.  166 ;  Simmons  v. 
Craig  (N.  Y.),  33  N.  E.  Rep.  76.  An 
omission  to  recite  in  the  order  the 
grounds  for  the  injunction,  as  re- 
quired by  the  New  York  Code  of 
Civil  Procedure,  section  610,  is  an  ir- 
regularity and  not  a  jurisdictional 
defect.  Atlantic  Tel.  Co.  v.  Balti- 
more &c.  R.  Co.,  46  N.  Y.  Super.  Ct 
377,  409 ;  Phoenix  Foundry  v.  North 
Riv.  Const  Co.,  6  N.  Y.  Civ.  Pro. 
106,  112.  As  to  the  sufficiency  of  the 
recitals  under  the  statute,  see  Hotch- 
kiss  V.  Hotchkiss,  19  N.  Y.  St  Rep. 
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injunction  the  entire  injunction  should  be  taken  into  account.' 
The  appellate  court  in  determining  whether  the  defendant 
has  violated  an  injunction  will  look  both  to  the  order  it- 
self and  the  finding  of  facts  on  which  it  is  based,  and  also  at 
the  finding  and  judgment  of  the  court  below.*  An  injunction 
should  not  be  broader  than  the  grievance  complained  of  in 
the  bill,*  or  go  beyond  the  relief  demanded  by  the  complain- 
ant.* 

§  773.  Writ  of  injunction. —  Upon  the  entry  of  an  order 
for  an  injunction  the  party  who  obtained  it  is  entitled  to  have 
the  writ  issued  from  the  clerk's  office  and  served.'  The  form 
of  the  writ  is  unimportant  provided  it  contains  enough  to 
give  the  defendant  notice  of  the  fact  that  he  is  enjoined  from 
doing  the  acts  complained  of  in  the  bill.  The  writ  should 
state  the  fact  of  the  bill  being  filed  by  the  complainant  against 
the  defendant,  in  what  court  filed,  a  brief  statement  of  the 
allegations  showing  the  wrong  complained  of,  the  prayer  for 
an  injunction,  the  granting  of  an  order  for  an  injunction,  the 
command  to  the  officer  to  make  known  to  the  defendant  what 
he  is  enjoined  from  doing,  the  direction  to  the  officer  when  to 
return  the  writ,  and  it  should  be  duly  tested  and  signed.' 
"  The  orders  pronounced  by  the  court  in  cases  of  interlocutory 
injunctions  have  varied  at  different  periods.  The  form  most 
frequently  adopted  enjoined  the  party  '  till  further  order.' ' 
In  some  cases  the  injunction  has  been  till  *  appearance  and 
further  order,'  *  in  others  till  '  answer  and  further  order.' ' 

767 ;  S.  G,  50  Hun,  604 ;  Prince  Mfg.  Staten  Island  Ferry  Co.,  64  N.  Y.  632 , 

Co.  V.  Prince's  Metallic  Paint  Co.,  51  People  v.  Sturtevant,  9  N.  Y.  263 ; 

Hun,  443.  Richards  v.  West,  3  Green  Ch.  456. 

1  Baldwin  v.  Miles,  58  Conn.  496,  *  McKenzie  v.  Ballard,  14  Cola  426. 
501.  5  2  Daniell's  Ch.  Pr.  (2d  ed.)  1816, 

2  Baldwin  v.  Miles,  58  Conn.  496,  1817,  1964.  Service  should  be  made 
498,  499.  within  a  reasonable  time.     McCor- 

3  Rainey  v.  Herbert,  55  Fed.  Eep.  mick  v.  Jerome,  3  Blatchf.  486. 

443 ;  Fischer  v.  Blank,  33  N.  Y.  Supl.        « Gibson's  Suits  in  Chancery,  §  814 ; 

1040 ;  Burdett  v.  Hay,  38  L.  J.  Ch.  2  Daniell's  Ch.  Pr.  (5th  ed.)  1674 ;  1 

41 ;  State  v.  Rush  County  Comm'rs,  Barb.  Ch.  Pr.  (3d  ed.)  620. 

35  K^n.  150.    But  an  order  in  viola-        '  Lane  v.  Newdigate,  10  Vea  193. 

tion  of  this  rule,  though  irregular,  is        s  Lord  Grey  De  Wilton  v.  Saxon,  6 

not  necessarily  void.      1   Beach  on  Ves.  106. 

Injunctions,    §    114;    Mayor  &c.   v.        » Potter  u  Chapman,  1   Dick.  146: 
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The  form  now  usually  adopted  is  '  until  the  hearing  of  the 
cause  or  until  further  order.' '  In  the  case  of  a  bill  of  dis- 
covery, however,  the  form  is '  until  answer  or  further  order.' "  ^ 
The  writ  should  conform  to  the  order  granting  the  injunc- 
tion.' If  the  object  of  the  suit  is  to  restrain  proceedings  in 
another  court  the  injunction  will  be  awarded  against  the  de- 
fendant, his  attorneys  and  agents.  If  the  object  of  the  suit 
is  to  restrain  the  commission  of  waste  or  other  inequitable 
act,  the  injunction  is  awarded  against  the  defendant,  his  serv- 
ants, workmen  and  agents.* 

§  774.  Dissolation  upon  motion. —  A  special  injunction  can 
only  be  dissolved  by  a  special  motion,  either  in  open  court  or 
at  a  special  hearing  appointed  elsewhere  for  that  purpose  by 
a  judge  of  the  court."  Upon  the  argument  of  a  rule  to  show 
cause  why  an  injunction  should  not  issue  in  a  case  where  an 
injunction  had  been  granted  in  part,  the  question  whether  the 
existing  injunction  should  not  be  removed  cannot  be  consid- 
ered. That  can  be  removed  only  upon  notice  and  motion  to 
dissolve,  in  accordance  with  the  rule  of  the  court.'  A  de- 
fendant who  has  once  moved  unsuccessfully  for  the  dissolution 
of  an  injunction  cannot  make  a  second  motion  for  the  same 
object,  upon  the  same  papers,  without  leave  of  the  court  first 
obtained.' 

§  775.  Grounds  of  motion  to  dissolve. —  A  motion  to  dis- 
solve an  injunction  can  be  founded  only  on  a  want  of  equity 
apparent  on  the  face  of  the  bill,  or  on  a  full  and  complete 

RobiDson  v.  Lord  Byron,  1  Bro.  C.  C.  '  Sickels  v.  Borden,  4  Blatcbf.  14. 

588;   Drury  v.  Molins,  6  Ves.   328;  <  Gibson's  Suits  in  Chancery,  §  814; 

Lord  Tamwortb   v.  Lord  Ferrers,  6  2  Daniell's  Cb.  Pr.  1673 ;  1  Barbour's 

Ves.  419.  Ch.  Pr.  620. 

>Seton,  870,  867,  No.  1.    See  Read  «  1  Foster's  Federal  Practice,  §  235, 

V.  Dewes,  R.   M.   Cbarlt   360,  361 ;  citing    Kerr    on    Injunctions,    561 ; 

Read  v.  Consequa,  4  Wasb.  C.  C.  174;  2  Daniell's  Cb.  Pr.  1675;   Wilkins  v. 

Minturn  v.  Seymour,  4  Johns.  Ch.  Jordan,  8  Wash.  C.  C.  226 ;  Caldwell 

178 ;  James  v.  Jefferson,  4  Hen.  &  M.  v.  Walters,  4  Cranch  C.  C.  577. 

483.  6  Manhattan     &c.    Manuf.    Co.   v. 

2  2  Daniell's  Ch.  Pr.  (5th  ed.)  1671,  Van  Keuren,  23  N.  J.  Eq.  251. 

1672;  Senior  v.  Pritchard,  16  Beav.  'Lowry  v.  Chautauqua  Bank  (1839), 

473 ;  Lovell  v.  Galloway,  17  Beav.  1 ;  Clarke's  Ch.  67.    See  Carrothers  v. 

Oddeen  v.  Oakley,  2  De  G.,  F.  &  J.  Newton  &c.  Co.,  61  Iowa,  681. 
158. 


§  776.] 


INJUNCTIONS. 


rsi 


denial  by  the  verified  answer  of  a  material  defendant  of  the 
allegations  upon  which  the  equity  of  the  bill  depends.'  The 
motion  itself  is  a  waiver  of  the  error  or  irregularity,  if  any, 
which  may  have  attended  the  order  for  the  issue  of  the  writ, 
or  which  may  be  in  the  writ  alone.  These  are  available  only 
upon  motion  for  a  discharge  of  the  injunction,  which  must 
precede  any  act  on  the  part  of  the  defendant  in  recognition 
or  affirmance  of  its  irregularity.' 

§  776.  The  same  subject  continued  —  Want  of  equity. — 

"Where  an  injunction  is  allowed  by  the  chancellor,  the  defend- 
ant before  he  puts  in  an  answer  may  move  to  dissolve  the  in- 
junction on  the  ground  of  want  of  equity  in  the  bill.'  "Where 
an  injunction  is  granted  ex  parte,  the  court  will  at  any  time 
hear  a  motion  to  dissolve  for  want  of  equity,  unless  for  spe- 
cial cause.*    Upon  a  motion  to  dissolve  for  want  of  equity  in 


'  East  &  West  R  Co.  v.  East  Ten- 
nessee &c.  R.  Ca,  75  Ala.  275 ;  Ex 
parte  Sayre  (Ala.),  11  So.  Rep.  378; 
Jones  V.  Ewing,  56  Ala.  368.  An  in- 
junction, "until  answer  or  furthei- 
order,"  is  not  ipso  facto  dissolved  by 
the  mere  putting  in  of  a  sufficient 
answer.  Oddeen  v.  Oakley,  2  De  G., 
F.  &  J.  158.  Nor  in  general  by  a 
subsequent  amendment  to  the  bilL 
Davis  V.  Davis,  2  Sim.  515 ;  Reed  v. 
Oonsequa,  4  Wash.  C.  C.  174 ;  Selden 
V.  Vermilya,  4  Sandf.  Ch.  593 ;  Mount 
Olivet  Cemetery  Co.  v.  Budeke,  2 
Tenn.  Ch.  480.  See  Attorney-General 
V.  Marsh,  16  Sim.  572.  Nor  by  al- 
lowing defendant's  plea.  In  such 
cases  a  motion  and  order  is  required. 
Fulton  V.  Greacen,  44  N.  J.  Eq.  443 ; 
Phillips  V.  Longhorn,  1  Dick.  148; 
Mason  v.  Murray,  2  Dick.  536 ;  Fer- 
rand  v.  Homer,  4  Myl.  &  C.  143.  But 
see  for  dissolutions  by  implication, 
Atkinson  v.  Beckett  (West  Va.),  15 
S.  E.  Rep.  179 ;'  Thomsen  v.  McCor- 
mick,  136  111.  185.  A  dismissal  of 
the  bill  operates  as  a  dissolution  un- 
less the  injunction  is  expressly  con- 
tinued.     1    Beach    on    Injunctions, 


§  380;  Bogacki  v.  Welch,  94  Ala. 
429. 

2  Cases  cited  in  the  preceding  note. 
See,  also,  Forney  v.  Calhoun  County, 
84  Ala.  215;  Conover  v.  Ruckman, 
34  N.  J.  Eq.  293,  297;  Vermilya  v. 
Christie,  4  Sandf.  Ch.  376 ;  Becker  v. 
Hager,  8  How.  Pr.  68.  Of.  Johnson  v. 
Casey,  28  How.  Pr.  492.  In  Parker 
V.  Williams,  4  Paige,  439,  it  was  held 
that  "  an  irregularity  in  the  service 
of  the  injunction  was  waived  by  the 
defendant  voluntarily  appearing  and 
putting  in  his  answer.  It  was  there- 
fore too  late  for  him  to  make  the 
objection  after  such  a  lapse  of  time, 
and  after  those  proceedings  had  taken 
place." 

'  Minturn  v.  Seymour,  4  Johns.  Ch. 
173,  where  it  was  contended  that 
this  could  be  done  only  when  the 
injunction  was  allowed  by  a  master ; 
Receivers  &c.  v.  Biddle,  4  N.  J.  Eq. 
222 ;  Woodhull  v.  Neafle,  2  N.  3.  Eq. 
409.  See  Wing  v.  Fairhaven,  8  Cush. 
363.  The  motion  may  be  made  in 
vacation.  Cooper  v.  Alden,  Harr. 
Ch.  72,  84. 

*  Receivers  &c.  v.  Biddle,  4  N.  J. 


782  INJUNCTIONS.  [§§  777,  778. 

the  bill,  a  general  notice  is  sufficient ;  but  if  the  motion  is  based 
upon  irregularities  not  touching  the  equity  of  the  case,  the 
notice  should  set  out  the  grounds  of  the  motion.^ 

§  777.  Dissolution  for  laches. —  It  is  requisite  that  the 
party  obtaining  an  injunction  should  use  due  diligence  in  ex- 
pediting his  cause;  and  if  he  is  guilty  of  gross  neglect  in  pro- 
ceeding with  his  suit  the  injunction  will  be  dissolved.'  A 
motion  to  dissolve  or  modify  a  preliminary  injunction,  made 
more  than  a  year  after  the  injunction  was  granted,  and  after 
the  cause  had  been  brought  to  issue  upon  the  merits,  will  not 
be  allowed  if  unsupported  by  proof  of  any  new  or  special  cir- 
cumstances.' The  complainant,  having  failed  to  prosecute  his 
suit  with  proper  diligence,  was  charged  with  the  costs  of  a 
motion  to  dissolve,  although  the  injunction  was  retained.* 
An  injunction  is  not  waived  by  a  delay  in  applying  for  an 
attachment  for  its  violation.* 

§  778.  The  same  subject  continued. —  Where  the  com- 
plainant was  in  laches  in  not  taking  out  a  subpoena  with  the 
injunction  in  accordance  with  the  rule,  the  injunction  was  dis- 
solved with  costs.*  Where  the  complainant  neglects  to  serve 
a  subpoena  upon  a  defendant  in  the  bill  against  whom  an  in- 

Eq.    232.    It  may  be   heard  before  his  claim  should  be  established  the 

service  of  process.    Shields  v.  Mc-  complainant  must  prosecute  the  case 

Clung,  6  West  Va.  79.    But  Court  with  diligenca    If  laches  or  want  of 

Rule  IX  in  New  Jersey  now  provides  diligence  on  his  part  be  shown,  the 

that  "no  motion  to  dissolve  an  in-  injunction  will  be  dissolved  or  secu- 

junction  before  answer  shall  be  en-  rity  required.    Dodd  v.  Flavell,  17 

tertained  unless  the  defendant  shall  N.  J.  Eq.  255. 

show  good  cause  why  an   answer  '  Florence  Sewing  Machine  Co.  v. 

hath  not  been  put  in."  Grover  &  Baker  a  M.  Co.,  110  Mass.  3. 

1  Morris  Canal  &  Banking  Co.  v.  «  Randall  v.  Morrell,  17  N.  J.  Eq. 
Bartlett,  3  N.   J.   Eq.  9;    Miller  v.  343. 

Traphagen,  6  N.  J.  Eq.  200.  6  Dale  v.  Rosevelt,  1  Paige,  35. 

2  Corey  v.  Voorhies,  3  N.  J.  Eq.  5 ;  «  Lee  v.  Cargill,  10  N.  J.  Eq.  331. 
Schalk  V.  Schmidt,  14  N.  J.  Eq.  268.  See,  also,  Corey  v.  Voorhies,  2  N.  J. 
The  rule  rests  upon  sound  principles,  Eq.  5.  Where  the  complainant  omits 
and  should  be  strictly  enforced,  to  have  the  subpoena  served  and  re- 
Hoagland  v.  Titus,  14  N.  J.  Eq.  81.  turned  at  the  term  to  which  it  is 
Where  the  injunction  deprives  the  made  returnable,  the  injunction  will 
defendant  of  the  enjoyment  of  the  be  dissolved.  West  v.  Smith,  2  N.  J. 
property  in  dispute,  and  must  prove  Eq.  309. 

greatly  prejudicial  to  his  interests,  if 
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junction,  has  been  granted  affecting  his  rights,  such  defendant 
may  appear  voluntarily  and  apply  to  dissolve  the  injunction 
without  waiting  for  the  service  of  the  subpoena.^  But  the 
neglect  of  the  complainant  to  serve  a  subpoena  and  injunction 
on  some  of  the  defendants  named  in  the  bill  is  not  ground  for 
dissolving  the  injunction  as  to  the  defendants  on  whom  the 
service  has  been  made.*  And  where  an  injunction  is  served 
upon  a  party  without  serving  him  also  with  the  subpoena  to 
appear  and  answer,  it  is  too  late  to  give  notice  of  an  applica- 
tion to  dissolve  the  injunction  on  that  ground  after  a  subpoena 
has  been  served  on  him.' 

§  779.  Notice  of  motion  to  dissolve. —  A  party  who  has 
obtained  an  injunction  is  entitled  to  notice  of  motion  to  dis- 
solve it  *  a  reasonable  time  before  the  motion  is  made.'  It 
has  been  held  that  the  notice  must  be  personally  served  on 
the  plaintiff  or  served  at  his  domicile  or  on  his  attorney,  and 
that  service  at  the  plaintiff's  office  was  not  sufficient.'  In  an- 
other case  a  notice  served  at  the  office  of  the  plaintiff's  solic- 
itor during  his  absence  from  the  city  three  days  before  the 
motion  was  held  sufficient.^  A  general  notice,  where  the  mo- 
tion is  to  dissolve  for  want  of  equity  *  or  upon  bill  and  answer, 
is  sufficient.'  But  a  motion  to  dissolve  "  for  irregularity  in 
the  proceedings"  must  indicate  in  what  particular  the  pro- 
ceedings are  irregular.'" 

§  780.  Affidavits  upon  application  to  dissolve. —  The  ap- 

|ilication  to  dissolve  an  injunction  must  be  supported  by  evi- 
dence (which  is  usually  given  by  affidavit)  on  the  part  of  the 

1  Waffle  V.  Vanderhayden,  8  Paige,  «  Marin  v.  Thierry,  29  La.  Ann.  363. 
45.  '  Caldwell  v.  Walters,  4  Cranch  C. 

2  Seebor  v.  Hess,  5  Paige,  85.  C.  577.  A  notice  stating  the  place 
'  Seebor  v.  Hess,  5  Paige,  85.  where  the  motion  would  be  made  in 
*  1  Beach  on  Injunctions,  §§  335,    the  alternative  was  held  void  for  un- 

336,  as  to  notice  under  the  New  York  certainty.     Florence  v.   Paschal,   48 

code ;  Pike  v.  Bates,  34  La.  Ann.  391 ;  Ala.  458. 

Waffle  V.  Vanderhayden,  8  Paige,  45 ;  8  Morris  Canal  Co.  v.  Bartlett,  3  N. 

Newton  Mfg.  Co.  v.  White,  47  Ga.  J.  Eq.  9. 

400 ;  Gravais  v.  Falgaust,  34  La.  Ann.  "  Hanna  v.  Curtis,  1  Barb.  Ch.  303. 

99.  "  Miller  v.  Traphagen,  6  N.  J.  Eq. 

5  Wilkins  v.  Jordan,  3  Wash.  C.  C.  20a 
236. 
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defendant  in  answer  to  that  upon  which  the  injunction  was 
obtained ;  and  the  case  thus  made  by  the  defendant  may  be 
met  by  counter-aflBdavits  on  the  part  of  the  plaintiff.'  "  Where 
the  application  for  dissolution  was  made  after  answer,  it  was 
originally  thought  that  the  plaintiff  could  not  show  that  any 
of  the  allegations  therein  contained  were  false;'  but  that 
doctrine  has  been,  in  this  country  at  least,  exploded.'  And  it 
is  well  settled  that  the  plaintiff  can  not  only  dispute  the  truth 
of  such  allegations,  whether  they  are  positive  or  negative,  but 
is  at  liberty  to  file  counter-affidavits  in  reply  to  new  matter 
contained  in  the  defendant's  affidavits  or  answer."  *  The  affi- 
davit of  a  third  party,  annexed  to  an  answer,  cannot  be  read 
upon  a  motion  to  dissolve  an  injunction  upon  the  answer, 
where  the  complainant's  affidavit  alone  is  annexed  to  the  bill.* 

§  781.  Dissolutions  upon  answer. —  The  general  rule  is  that 
where  all  the  material  allegations  of  the  bill  upon  which  the 
plaintiff's  equity  rests  are  fully  and  explicitly  denied  by  a 
sworn  answer  the  injunction  will  be  dissolved.*    A  defendant 


1 2  Daniell's  Ch.  Pr.  (5th  ed.)  1676. 

2  2  Daniell's  Ch.  Pr.  (5th  Am.  ed.) 
1676,  n.  4.  See,  also,  Merwin  v.  Smith, 
3  N.  J.  Eq.  182 ;  Brown  v.  Winans,  11 
N.  J.  Eq.  267 ;  Tainter  v.  Mayor  &o., 
19  N.  J.  Eq.  46 ;  Eaton  v.  Jenkins,  19 
N.  J.  Eq.  362.  Affidavits  ex  parte 
are  not  allowed  to  be  read  in  support 
of  an  answer  on  a  motion  to  dissolve 
an  injunction.  Roberts  v.  Anderson, 
3  Johns.  Ch.  203. 

'Poor  V.  Carleton,  3  Sumner,  70; 
United  States  v.  Parrott,  1  McCall, 
271 ;  Orr  v.  Littlefield,  1  W.  &  M.  13 ; 
Orr  V.  Merrill,  1  W.  &  M.  376 ;  Clum 
V.  Brewer,  2  Curt.  506. 

*  1  Foster's  Federal  Practice  (2d  ed.), 
339;  Eraser  v.  Whalley,  2  Hem.  & 
M.  10. 

oMulock  V.  Mulock.  26  N.  J.  Eq. 
462. 

6Gariss  v.  Gariss,  13  N.  J.  Eq.  320; 
Washer  v.  Brown,  5  N.  J.  Eq.  81; 
Kaighn  i'.  Fuller,  14  N.  J.  Eq.  419; 
Price  V.  Armstrong,  14  N.  J.  Eq.  41 ; 


Keron  v.  Hirt,  26  N.  J.  Eq.  26 ;  Del- 
aware &c.  R.  Co.  V.  Earitan  &c.  Co., 
15  N.  J.  Eq.  14 ;  Screw  Mower  Co.  v. 
Mettler,  26  N.  J.  Eq.  264;  Marshman 
V.  Conklin,  17  N.  J.  Eq.  282 ;  Hatch  v. 
Daniels,  5  N.  J.  Eq.  14;  Rockwell  v. 
Lawrence,  5  N.  J.  Eq.  20;  Furman 
V.  Clark,  11  N.  J.  Eq.  135;  Scott  v. 
Ames,  11  N.  J.  Eq.  261;  Thorp  i\ 
Pettit,  16  N.  J.  Eq.  488;  Leigli 
V.  Clark,  11  N.  J.  Eq.  110;  Eaton 
V.  Jenkins,  19  N.  J.  Eq.  362 ;  Moies  v. 
O'Neill,  23  N.  J.  Eq.  207;  Brewer 
V.  Day,  23  N.  J.  Eq.  418 ;  Liebstein  v. 
Mayor  &c.,  24  N.  J.  Eq.  200 ;  Quack- 
enbush  v.  Van  Riper,  1  N.  J.  Eq.  476 : 
Masterton  v.  Barney,  11  N.  J.  Eq.  26 : 
Trustees  &c.  v.  Gilbert,  12  N.  J.  Eq. 
78 ;  Kent  v.  Adm'rs  of  De  Baun,  13 
N.  J.  Eq.  220 ;  Morris  Canal  &c.  Co. 
V.  Fagan,  18  N.  J.  Eq.  215 ;  Sufifen  v. 
Butler,  18  N.  J.  Eq.  230 ;  Inhabitants 
&c.  V.  Hudson,  21  N.  J.  Eq.  172; 
Huron  Water-works  v.  Huron  City 
(S.  Dak.),  54  N.  W.  Rep.  652;  Grant 
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may  swear  to  his  answer  in  order  to  obtain  a  dissolution  of 
an  injunction,  although  the  bill  waives  an  answer  on  oath.' 
But  in  some  States  by  statute  a  verified  answer  has  the  effect 


County  V.  Colonial  &c  Mortg.  Co. 
(S.  Dak.),  53  N.  W.  Eep.  746 ;  Miller 
V.  Bates,  35  Ala.  580;  Saunders  v. 
Cavett,  88  Ala.  51;  McClanahan  v. 
"Ware,  43  Ala.  281;  Barr  v.  Collier, 
54  Ala.  39;  Dyche  v.  Patton,  8  Ired. 
(N.  C.)  Eq.  295;  Perkins  u  Hallowell, 
5  Ired.  (N.  C.)  Eq.  24 ;  Sharpe  v.  King, 
3  Ired.  (N.  C.)  Eq.  402;  Miller  v. 
Washburn,  3  Ired.  (N.  C.)  Eq.  161; 
Smith  V.  Harklns,  3  Ired.  (N.  C.)  Eq. 
613;  EadclifE  v.  Alpress,  3  Ired.  (N.  C.) 
Eq.  556 ;  Wright  v.  Grist,  1  Busb.  (N. 
G)  Eq.  203;  Moore  v.  Reed,  1  Ired. 
(N.  C.)  Eq.  418 ;  Lindsey  v.  Etheridge, 
1  Dev.  &  B.  (N.  C.)  Eq.  86 ;  Reid  v. 
Gifford,  1  Hopk.  Ch.  416;  Kunz  v. 
White  Co.,  8  N.  Y.  SupL  505 ;  Liv- 
ingston V.  Livingston,  4  Paige,  111; 
Minturn  v.  Seymour,  4  Johns.  Ch. 
497 ;  Wakeman  V.  Gillespy,  5  Paige, 
112;  Gould  V.  Jacobsohn,  18  How. 
Pr.  158;  Finnegan  v.  Lee,  18  How. 
Pr.  186;  Chesapeake  &c.  Canal  Co. 
V.  Baltimore  &c.  R  Co.,  4  Gill  &  J.  7 ; 
Gibson  v.  Tilton,  1  Bland,  355 ;  Hub- 
bard V.  Mobray,  20  Md.  165 ;  Dorsey 
V.  Hagerstown  Bank,  17  Md.  408; 
HoUister  v.  Barkley,  9  N.  H.  330,  238 ; 
Attorney-Greneral  v.  Oakland  Co., 
Walk.  (Mich.)  90;  Caulfield  v.  Curry, 
63  Mich.  594;  Orr  v.  Littlefield,  1 
Wood.  &  M.  18 ;  Christmas  v.  Camp- 
bell, 1  Hayw.  123;  Thompson  v. 
Allen,  3  Hayw.  151 ;  Parkinson  v. 
Trousdale,  3  Scam.  370;  Alexander 
i\  Markham,  35  Ga.  148 ;  Douglass  v. 
Thompson,  39  Ga.  134 ;  Moore  v.  Fer- 
rell,  1  Ga.  7 ;  Applewhite  v.  Baldwin, 
30  Ga.  915;  Thrasher  v.  Partee,  37 
Ga.  393 ;  Clark  v.  Cleghorn,  6  Ga.  330 ; 
HeTiiphill  V.  Ruokei-sville  Bank,  3  Ga. 
435 ;  Jones  v.  Joyner,  8  Ga.  562 ; 
Boring  v.  Rollins,  30  Ga.  623;  Miller 
V.  Maadox,  21  Ga.  327 ;  West  v.  Rouse, 
50 


14  Ga.  715 ;  Howard  v.  Marine  Bank, 
30  Ga.  841 ;  Gravely  v.  Southerland, 
29  Ga.  335 ;  Weaver  v.  Garner,  38  Ga. 
503 ;  Edmonson  v.  Jones,  19  Ga.  19 ; 
Cheek  v.  Tilley,  31  Ind.  131 ;  Case  v. 
Green,  4  Ind.  526 ;  Bradford  v.  Peck- 
ham,  9  R  I.  350 ;  Magnet  &c.  Co.  v. 
Page  &c.  Co.,  9  Nev.  646 ;  Taylor  v. 
Dickinson,  15  Iowa,  483;  Anderson 
V.  Reed,  11  Iowa,  177;  Menasha  v. 
Milwaukee  &c.  R.  Co.,  52  Wis.  414; 
Burnett  v.  Whitesides.  13  Cal.  156; 
Real  Del  Monte  &c.  Co.  v.  Pond  &c. 
Co.,  33  Cal.  83;  Yuba  County  v. 
Cloke,  79  Cal.  239;  Armstrong  v. 
Sanford,  7  Minn.  49 ;  Pinneo  v.  Hef- 
felfinger,  29  Minn.  183 ;  Foxworth  v. 
Magee,  48  Miss.  533 ;  Hayzlett  v.  Mc- 
Millan, 11  West  Va.  464;  Rossett  v. 
Greer,  3  West  Va.  1 ;  Blum  v.  Log- 
gins.  53  Tex.  121 ;  Linly  v.  Bristow, 
12  Tex.  flO ;  Hansborough  v.  Towns, 
1  Tex.  58;  Fulgham  v.  Chevallier, 
10  Tex.  519 ;  Machette  v.  Hodges,  1 
Brewst  (Pa.)  313 ;  1  Beach  on  Injunc- 
tions, g  305.  There  should  be  some 
good  reason  for  making  an  exception 
to  the  rule  that  an  injunction  will  be 
dissolved  when  the  answer  fully  de- 
nies the  equity  of  the  bill.  Greenin  v. 
Hoey,  9  N.  J.  Eq.  137.  If  an  answer, 
though  evasive  in  some  respects, 
and  open  to  exception,  substantially 
denies  the  material  allegations  of  the 
bill,  the  injunction  will  be  dissolved. 
McMahon  v.  O'Donnell,  20  N.  J.  Eq. 
306.  Where  an  answer  denies  all  the 
equity  of  the  bill  an  injunction  to 
stay  proceedings  at  law  will  be  dis- 
solved of  coursa  Wooden  v.  Wooden, 
3  N.  J.  Eq.  439 ;  Jones  v.  Sherwood, 
6  N.  J.  Eq.  210. 

iLytton  V.  Steward,  2  Coop.  Ch. 
(Tenn.)  586. 
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only  of  an  aflBdavit,  and  may  be  opposed  by  counter-affi- 
davits.' 

§  78SJ.  The  same  subject  continned  —  Bequisites  of  an- 
swer.—  An  injunction  will  not  be  dissolved  on  the  answer 
unless  the  defendant  positively  denies  all  the  equity  of  the 
bill.*  An  injunction  will  not  be  dissolved  upon  the  hearing 
upon  the  bill  and  answer,  when  the  answer  is  unsatisfactory 
as  to  any  matter  which  is  an  essential  part  of  the  complain- 
ant's equity.'  It  is  not  sufficient  that  it  denies  the  inference 
to  be  drawn  from  the  facts  or  their  effect.*  An  answer  deny- 
ing material  allegations  is  not  sufficient  if  the  defendant  has 
no  personal  knowledge  of  the  matters  denied.'  A  denial  by 
the  defendant  upon  information  and  belief  will  not  avail.* 

dissolve  an  injuDctioD.  The  answer 
must  be  full  and  satisfactory.  Brown 
V.  Fuller,  13  N.  J.  Eq.  271.  An  in- 
junction will  not  be  dissolved  upon 
an  answer  only  partial  and  equivocal. 
It  was  modified  in  this  case  to  permit 
the  debtor  to  make  a  conveyance  of 
the  property  in  pursuance  of  an  ex- 
isting contract  Woodruflf  v.  Bitter, 
26  N.  J.  Eq.  87.  In  an  ordinary  cred- 
itor's bill  the  denial  of  the  defendant 
in  his  answer  that  he  has  any  prop- 
erty or  choses  in  action,  or  any  in- 
terest in  property,  is  not  sufScient  to 
entitle  him  to  a  dissolution  of  the 
injunction  restraining  him  from  as- 
signing or  disposing  of  his  property. 
New  V.  Baine,  10  Paige,  502. 

SGibby  v.  Hall,  27  N.  J.  Eq.  202; 
Large  v.  Ditmars,  27  N.  J.  Eq.  283 ; 
Kuhl  V.  Martin,  26  N.  J.  Eq.  60;  Will- 
iams V.  Hall,  1  Bland  Ch.  195. 

<Teasey  v.  Baker,  19  N.  J.  Eq.  61. 
See,  also,  Hughes  v.  Tinsley,  80  Va. 
259. 

"■  "Williams  v.  Kingslev,  5  N.  J.  Eq. 
119. 

« Irick  V.  Black,  17  N.  J.  Eq.  190 ; 
Society  &a  v.  Low,  17  N.  J.  Eq.  20 ; 
Pierson  v.  Eyerson,  5  N.  J.  Eq.  196 ; 
Holdrege  v.  Gwynne,  18  N.  J.  Eq.  27 ; 
Apthorpe  v.  Comstock,  I  Hopk.  Ch. 


11  Beach  on  Injunctions,  §  304; 
McEveroe  v.  Decker,  58  How.  Pr.  250 ; 
Blackwell  Tobacco  Co.  v.  McElwee, 
94  N.  C.  425 ;  India  River  Steamboat 
Co.  V.  East  Coast  Trans.  Co.,  28  Fla. 
387,  429 ;  Palo  Alto  Banking  &c.  Co. 
V.  Mahar,  65  Iowa,  74 ;  Bradford  v. 
Peckham,  9  R.  L  250.  Since  the 
adoption  of  the  amendment  to  United 
States  Equity  Rule  41,  an  answer  of 
the  defendant,  where  his  oath  is 
waived,  can  be  used  only  with  the  pro- 
bative force  of  an  a£Bdavit  United 
States  V.  Workingmen's  &c.  Council, 
54  Fed.  Rep.  994. 

2  Scully  V.  Reeves,  3  N.  J.  Eq.  85; 
Vreeland  v.  New  Jersey  Stove  Co.,  25 
N.  J.  Eq.  140 ;  Wiison  v.  Brown,  12 
N.  J.  Eq.  246;  Shotwell  v.  Struble, 
21  N.  J.  Eq.  31 ;  Dellett  v.  Kemble, 
23  N.  J.  Eq.  58 ;  Dey  v.  Dey,  23  N.  J. 
Kq.  88 ;  Richardson  v.  Peacock,  26  N. 
J.  Eq.  40 ;  Scott  v.  Hartman,  26  N.  J. 
Eq.  89 ;  Miller  v.  McDougal,  44  Miss. 
682 ;  Tong  v.  Oliver,  1  Bland  Ch.  199 ; 
Thomas  v.  Horn,  24  Ga.  481 ;  Brown 
V.  Stewart,  1  Md.  Ch.  87 ;  Ladies'  &c. 
Society  v.  Society,  2  Tenn.  Ch.  77 ; 
Wooten  V.  Smith,  27  Ga.  316 ;  Jack- 
son V.  Jones,  25  Ga.  98.  A  formal 
traverse  of  material  matters  con- 
tained in  the  bill  is  not  sufficient  to 
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Nor  will  an  injunction  be  dissolved  upon  new  matter  in  the 
answer  by  way  of  justification  or  avoidance  of  the  matters 
contained  in  the  bill,  and  not  responsive  thereto.^ 

§  783.  The  same  subject  continued  —  Where  there  are 
several  defendants. —  It  is  a  general  rule  that  an  injunction 
properly  granted  will  not  be  dissolved  upon  an  answer  until 
the  answers  of  all  the  defendants  are  put  in,  provided  they  are 
all  implicated  in  the  same  charge,*  and  the  complainant  has 


148 ;  Ward  v.  Van  Bokkelin,  1  Paige, 
100;  Fulton  Bank  v.  New  York  &o. 
Canal  Co.,  1  Paige,  311 ;  Holmes  v 
Ueorge,  34  Ga.  636 ;  United  States  v. 
Parrott,  1  McAIL  371 ;  Nelson  v.  Rob- 
inson, Hempb  (U.  S.)  464;  Smith  v. 
Appleton,  19  Wis.  468;  Calhoun  v. 
Cozens,  3  Ala.  498.  An  exception 
has  been  made  in  the  case  of  an  an- 
swer by  an  executor  or  ^ministrator. 
Coale  V.  Chase,  1  Bland  Ch.  136; 
Clayton  v.  Lyle,  3  Jones'  (N.  C.)  Eq. 
188.  An  answer  is  not  suflScient  if 
there  be  an  extreme  improbability  in 
the  defendant's  statements.  Moore 
V.  Hylton,  1  Dev.  Eq.  429.  The  weight 
of  an  answer  as  evidence  has  been 
discussed  at  considerable  length  in  a 
px-eceding  part  of  this  work,  §  366 
et  seq.,  supra. 

•  Hazelhurst  v.  Sea  Isle  City  Hotel 
Co.  (N.  J.),  25  AtL  Rep.  201 ;  Society 
&c.  V.  Low,  17  N.  J.  Eq.  19 ;  Hufifman 
a  Hummer,  17  N.  J.  Eq.  263 ;  Arm- 
strong V.  Potts,  33  N.  J.  Eq.  92 ;  Car- 
son V.  Coleman,  11 N.  J.  106 ;  Brewster 
V.  City  of  Newark,  11  N.  J.  Eq.  114; 
West  Jersey  R.  Co.  v.  Thomas,  31  N. 
J.  Eq.  305 ;  Vreeland  v.  Now  Jersey 
Stove  Co.,  35  N.  J.  Eq.  140 ;  Morris 
Canal  &c.  Co.  v.  Jersey  City,  13  N. 
J.  Eq.  337 ;  Butler  v.  Society  &c.,  13 
N.  J.  Eq.  269;  Green  v.  Pallas,  13  N. 
J.  Eq.  367 ;  Johnston  v.  Corey,  35  N. 
J.  Eq.  311 ;  Ettenborough  v.  Bishop, 
36  N.  J.  Eq.  363 ;  Randall  v.  Morrell, 
17  N.  J.  Eq.  343;  Speak  v.  Ransom, 
3  Tenn.  Ch.  310 ;  Hooker  v.  Austin, 


41  Miss.  717;  Richardson  v.  Light- 
foot,  53  Miss.  508 ;  Judd  v.  Hatch,  31 
Iowa,  491 ;  Hayes  v.  Billings,  69  Iowa, 
387;  Appeal  of  Luburg  (Pa.),  17  Atl. 
Rep.  345;  Minturn  v.  Seymour,  4 
Johns.  Ch.  497;  Farris  v.  Houston, 
78  Ala.  250 ;  Columbus  &c.  R  Co.  v. 
Witherow,  83  Ala,  190.  As  to  what 
are  and  are  not  responsive  answers, 
see  §  369  et  seq.,  supra. 

2  Noble  V.  Wilson,  1  Paige,  164 ;  Cole- 
man V.  Gage,  Clarke's  Ch.  295 ;  De- 
peyster  v.  Graves,  3  Johns.  Ch.  148 
Stoutenburgh  v.  Peck,  4  N.  J.  Eq. 
446 ;  Smith  v.  Loomis,  5  N.  J.  Eq.  60 
Price  V.  Clevenzer,  3  N.  J.  Eq.  207 
Jones  V.  Magill,  1  Bland  Ch.  177, 300 
Vandervoort  v.  Williams,  Clarke's  Ch. 
377 ;  Baltimore  &c.  R  Co.  v.  Wheel- 
ing, 13  Gratt  40 ;  Jewett  v.  Bowman, 
27  N.  J.  Eq.  171 ;  Reynolds  v.  Mitchell, 
1  111.  177.  See,  also.  Teller  v.  Van  Deu- 
sen,  3  Paige,  33.  That  the  only  de- 
fendant who  has  suflScient  knowledge 
to  answer  allegations  is  out  of  the 
State  is  no  ground  of  exception  to 
the  general  rule.  Lines  v.  Spear,  8 
N.  J.  Eq.  154.  Where  the  answer  of 
the  defendant  who  has  been  re- 
strained denies  the  equities  of  the 
bill,  and  the  answers  of  other  defend- 
ants who  are  the  parties  most  inter- 
ested admit  all  the  facts,  the  injunc- 
tion will  not  be  dissolved.  Zabriskie 
V.  Vreeland,  13  N.  J  Eq.  179.  Where, 
on  an  application  to  dissolve  an  in- 
junction,  it  appeared  that  the  defend- 
ants who  had  answered  denied  the 
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made  use  of  due  diligence  to  get  in  their  answers.*  Thus  an 
injunction  granted  upon  an  allegation  of  the  fraudulent  con- 
cealment of  a  written  agreement  between  the  defendant  and 
another  defendant  in  an  action  at  law  will  not  be  dissolved 
upon  the  answer  of  one  defendant  and  the  affidavit  of  the 
other  without  the  answer  of  both  and  the  production  of  such 
agreement.*  But  the  qualification  of  the  rule  is  that  it  is 
enough  if  those  defendants  answer  upon  whom  the  gravamen 
of  the  charge  rests.'  And  if  the  answering  defendant  is  able 
from  his  own  connection  with  the  subject-matter  and  conse- 
quent knowledge  to  lay  the  facts  before  the  court  which  show 
that  the  complainant  has  no  equity,  the  injunction  will  be  dis- 
solved without  the  answer  of  the  other  defendant.* 

§  784.  The  same  subject  continued  —  Exceptions  to  an- 
swer.—  "Where  an  answer  under  oath  explicitly  and  fully  de- 
nies the  grounds  on  which  an  injunction  has  been  granted,  it 
will  be  dissolved,  although  exceptions  to  other  parts  of  the 


fraud  charged  in  the  bill,  but  other 
defendants  more  deeply  interested  in 
getting  the  injunction  dissolved  re- 
mained silent,  the  court  would  not 
grant  the  motion.  The  complainants 
were  entitled  to  the  answer  of  the 
other  defendants.  Wisham  v.  Lip- 
pincott,  9  N.  J.  Eq.  353. 

•Noble  V.  Wilson,  1  Paige,  164; 
Stoutenburgh  v.  Peck,  4  N.  J.  Eq.  446 ; 
Shonk  V.  Knight,  12  West  Va.  667. 
The  want  of  due  diligence  in  the 
plaintiff,  after  obtaining  an  injunc- 
tion, in  taking  steps  to  compel  all 
the  defendants  to  answer,  is  always 
a  cause  for  dissolving  the  injunction. 
Depeyster  v.  Graves,  2  Johns.  Ch.  148. 
See>  also,  Baltimore  &c.  R.  Co.  v. 
Wheeling,  13  Gratt.  40 ;  Robinson  v, 
Davis,  11  N.  J.  Eq.  302;  Mallett  v. 
Weybassett  Bank,  1  Barb.  217. 

2Prickett  v.  Tuller,  29  N.  J.  Eq.  154. 

'  Adams  v.  Hudson  County  Bank, 
10  N.  J.  Eq.  535 ;  Depeyster  v.  Graves, 
2  Johns.  Ch.  148;  Stoutenburgh  v. 
Peck,  4  N.  J.  Eq.  446. 

« Gregory  v.  Stillwell,  6  N.  J.  Eq. 


51 ;  Fowler  v.  Williams,  20  Ark.  641 ; 
Coleman  v.  Gage,  Clarke's  Ch.  295 ; 
Dunlap  V.  Clements,  7  Ala.  539 ;  Heck 
V.  VoUmer,  29  Md.  507;  RogeiB  v. 
Hosack,  18  Wend.  319 ;  Ashe  v.  Hale, 
5  Ired.  (N.  C.)  Eq.  55;  Douglass  v. 
County  of  Baker,  23  Fla.  419.  There 
is  no  rule  of  a  court  of  equity  which 
requires  in  every  case  that  before  an 
injunction  will  be  dissolved  on  mo- 
tion every  defendant  must  answer 
the  bill  If  the  defendant  who  has 
failed  to  answer  is  a  formal  defend- 
ant, or  if  his  answer  would  be  in  ref- 
erence only  to  uncontroverted  facts, 
the  court  may  order  the  dissolutioD 
of  an  injunction,  though  such  an  an- 
swer has  not  been  filed,  if  the  de- 
fendants really  interested  in  the  sub- 
ject of  controversy  have  answered 
and  deny  on  oath  every  material  alle- 
gation in  the  bill  and  no  proof  is  of- 
fered to  sustain  the  allegations  of  the 
bill."  Hayzlett  v.  McMillan,  11  West 
Va.  464;  Livesay  v.  Teamster,  21 
West  Va.  83,  lOa 
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answer  have  been  filed.'  The  English  rule  that  exceptions  to 
an  answer  undisposed  of  are  a  bar  to  a  dissolution  upon  the 
denials  of  the  answer  ^  has  not  been  adopted  in  this  country.' 
The  court  will  hear  an  argument  upon  exceptions  to  the  an- 
swer and  upon  the  motion  to  dissolve  the  injunction  at  the 
same  time.* 


§  786.  The  same  subject  continued  —  Discretion  of  the 
court. —  The  rule  that  where  the  answer  fully  denies  the 
equity  of  the  bill  the  injunction  will  be  dissolved  is  not  in- 
flexible. The  dissolution  rests  in  the  discretion  of  the  court 
on  a  consideration  of  all  the  facts  alleged  and  admitted  in  the 
answer,  and  the  injunction  will  be  retained  until  final  hearing 
if  the  circumstances  of  the  case  and  justice  between  the  par- 
ties require  it.^     If  the  case  presented  by  the  bill  is  one  that 


» Stitt  «.  Hilton,  31  N.  J.  Eq.  285; 
McGee  v.  Smith,  16  N.  J.  Eq.  463; 
Mitchell  V.  Mitchell,  20  N.  J.  Eq.  284; 
India  River  Steamboat  Co.  v.  East 
Coast  Trust  Co.,  28  Fla.  387,  432. 
On  motion  to  dissolve  an  injunction 
upon  the  answer,  exceptions  filed  are 
no  objection  to  the  motion  unless 
they  aflfect  the  answer  in  points  re- 
lating to  the  grounds  of  the  injunc- 
tion. Doe  V.  Roe,  Hopk.  Ch.  276. 
Where  exceptions  to  the  answer  of 
one  of  the  defendants  are  submitted 
to,  if  the  exceptions  go  to  the  merits 
an  injunction  will  be  dissolved.  And 
the  same  rule  holds  where  the  excep- 
tions are  allowed  by  the  master. 
Noble  V.  Wilson,  1  Paige,  164. 

2  Williams  v.  Davis,  1  Sim.  &  Stu. 
262;  Howes  v.  Howes,  1  Beav.  197. 

3  Mitchell  V.  Mitchell,  20  N.  J.  Eq. 
234;  Wyckoff  v.  Cochran,  4  N.  J.  Eq. 
420. 

<  Wyckofif  V.  Cochran,  4  N.  J.  Eq. 
420;  Bradford  v.  Peckham,  9  E.  L 
250;  Salmon  v.  Qagett,  3  Bland  Ch. 
125,  181. 

sMulock  V.  Mulock,  26  N.  J.  Eq. 
461 ;  Firmstone  v.  De  Camp,  17  N.  J. 
Eq.    317;    Simon   v.    Townsend,    27 


N.  J.  Eq.  802;  Irick  v.  Black,  17 
N.  J.  Eq.  190,  and  cases  there  cited ; 
Carr  v.  Weld,  18  K  J.  Eq.  41 ;  Murray 
V.  Elston,  23  K.  J.  Eq.  127;  Camden 
&c.  R  Co.  V.  Stewart,  18  N.  J.  Eq. 
489;  Stotesbury  v.  Vaill,  13  N.  J.  Eq. 
390;  Bank  of  Monroe  v.  Sohermer- 
horn,  Clarke's  Ch.  303;  Snyder  v. 
Seeman,  41  N.  J.  Eq.  405 ;  Hastings 
V.  Palmer,  Clarke's  Ch.  53;  McKib- 
bin  V.  Brown,  14  N.  J.  Eq.  14 ;  Camden 
&c.  R  Co.  V.  Atlantic  City  &c.  Co.,  26 
N.  J.  Eq.  69 ;  French  v.  Snell,  29  N.  J. 
Eq.  95.  Where  the  answer  substan- 
tially admits  the  equities  of  the  bill, 
the  injunction  will  be  continued. 
Central  R  Co.  v.  Bunn,  11  N.  J.  Eq. 
337.  In  Poor  v.  Carleton,  Justice 
Story  said :  —  "I  confess  I  should  be 
sorry  to  find  that  any  such  practice 
had  been  established  as  that  a  special 
injunction  should,  at  all  events,  be 
dissolved  upon  the  mere  denial  by 
the  answer  of  the  whole  merits  of 
the  bill.  There  are  many  cases  in 
which  such  a  practice  would  be  most 
mischievous,  nay.  might  be  the  cause 
of  irreparable  mischief.  The  true 
rule  seems  to  me  to  be  that  the  ques- 
tion of  the  dissolution  of  a  special 
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seems  to  require  investigation,  and  a  dissolution  of  the  injunc- 
tion would  enable  the  defendant  to  place  the  property  which 
is  the  subject  of  the  controversy  beyond  the  control  of  the 
court,  and  would  be  tantamount  to  a  denial  of  the  relief 
sought,  the  injunction  will  not  be  dissolved.'  Where  an  in- 
junction bill  prays  relief  against  a  suit  at  law  as  well  as  dis- 
covery, and  in  regard  to  a  subject-matter  which  appropriately 
belongs  to  equity  jurisdiction,  the  court  will  retain  the  in- 
junction, although  the  equity  of  the  bill  is  fully  answered  and 
the  discovery  prayed  for  obtained.''  It  is  not  necessary  to 
the  continuance  of  an  injunction  that  it  should  be  clear  that 
the  complainant  will  succeed  at  the  hearing.  It  is  suflBoient 
if  there  is  ground  for  supposing  that  relief  may  be  given.' 
"Where  the  efPect  of  the  dissolution  of  an  injunction  will  be  to 
permit  the  defendants  to  proceed  at  law  to  enforce  their 
claim  against  a  fund  in  controversy,  and  to  compel  the  holders 
of  the  fund,  in  order  to  protect  themselves  against  loss  from 
conflicting  claims,  to  seek  the  aid  of  the  court  of  chancery, 
the  injunction  will  be  retained.*  Unless  in  cases  entirely  free 
from  doubt,  the  appellate  court  will  not  interfere  with  the 
order  of  the  chancellor  continuing  an  injunction  until  the  final 
hearing.' 

§  786.  Considerations  inflnencing  discretion  to  dissolve. — 
The  court  may  dissolve  an  injunction  on  its  own  motion, 
where  it  appears  that  the  writ  has  been  issued  in  a  case  where 

injunction  is  one  which,  after  the  proceed  with  his  action  at  law,  the 

answer  comes  in,  is  addressed  to  the  injunction  will  be  continued.    Mul- 

sound  discretion  of  the  court"  ford  v.  Bowen,  9  N.  J.  Eq.  797.    That 

1  Hoagland  v.  Titus,  14  N.  J.  Eq.  81.  a  dissolution  of  an  injunction  to  stay 
And  when  the  complainant  is  in  a  suit  at  law  would  leave  the  corn- 
danger  of  losing  his  remedy  if  the  plainant  remediless  afiEords  no  suflR- 
injunction  be  dissolved  or  the  an-  cient  reason  for  holding  the  mjunc- 
Bwer,  though  technically  denying  the  tion  till  the  hearing,  when  the  want 
equity  of  the  bill,  is  not  wholly  in-  of  remedy  consists  in  the  want  of  a 
genuous,  the  court  will  retain  the  in-  valid  defense  to  the  suit  Keren  v. 
junction.      Flelschman  v.  Young,  9  Hirt  26  N.  J.  Eq.  26. 

N.  J.  Eq.  620.  'Huffman  v.  Hummer.   17  N.  J. 

2  Brown  v.  Edsall,  9  N.  J.  Eq.  256.    Eq.  263,  and  cases  cited. 

Where  an  injunction  bill  restraining  *  Mosser  v.  Bequest  Mining  Co.,  26 

an  action  at  law  is  retained  for  final  N.  J.  Eq.  200. 

relief  in  equity,  and  nothing  can  be  »  Mayor  of  Jersey  City  v.  Morrin 

gained  by   permitting  the  party  to  Canal  &c.  Co.,  12  N.  J.  Eq.  545. 
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the  party  asking  it  had  no  right  to  it.'  An  injunction  ought 
not  to  be  continued  where  the  statements  of  the  bill  to  sus- 
tain it  are  improbable.^  A  motion  to  dissolve  was  denied 
where  the  right  to  the  injunction  depended  upon  new  and  im- 
portant questions  of  law  awaiting  adjudication  in  another 
tribunal.'  An  objection  for  misjoinder  which  would  sustain 
a  demurrer  constitutes  no  ground  for  dissolving  the  injunc- 
tion if  one  has  been  granted.  The  bill  may  be  amended  after 
injunction  granted  without  prejudice  to  the  injunction.*  The 
court  has  power  to  construe  a  written  instrument  upon  a 
motion  to  dissolve,  but  it  may,  in  its  discretion,  defer  the  con- 
struction till  the  final  hearing."  Upon  a  motion  to  dissolve 
an  injunction  the  court  wiU  not  undertake  to  determine  points 
of  doubt  or  difficulty  upon  which  the  merits  of  the  case  may 
depend,  but  will  leave  them  to  be  determined  at  the  final 
hearing,  when  the  evidence  is  fully  before  the  court.'  Unless 
the  necessity  is  so  urgent  as  to  require  immediate  action,  an 
injunction  will  not  be  modified,  changed,  or  set  aside,  except 
by  the  same  judge  who  granted  it.' 

§  787.  Perpetual  injunctions. —  Perpetual  injunctions  are 
such  as  form  part  of  the  decree  made  at  the  hearing  upon  the 
merits,  whereby  the  defendant  is  perpetually  inhibited  from 
the  assertion  of  a  right,  or  perpetually  restrained  from  the 
commission  of  an  act  which  would  be  contrary  to  equity  and 
good  conscience.*  An  injunction  can  only  be  made  perpetual 
at  the  hearing  of  the  cause;  and  when  made  perpetual  it 
continues  in  force  notwithstanding  some  of  the  parties  to  the 
suit  marry  or  die.'    To  support  a  decree  for  a  perpetual  in- 

1  Cionover  v.  Ruckman,  32  N.  J.  Eq.  '  Morris  Canal  &c  Co.  v.  Matthie- 
685.     Although  the  equity  of    the    sen,  17  N.  J.  Eq.  385. 

bill  is  not  answered,  the  court  may,        6  Huffman  v.  Hummer,  17  N.  J.  Eq. 

in  its  discretion,  dissolve  the  injunc-  363. 

tion  when  its  retention  is  an  injury        '  Klein  v.  Fleetf ord,  35  Fed.  Rep. 

to  the  defendant  and  of  no  benefit  to  98 ;  Cole  Silver  Min.  Co.  v.  Virginia 

the  complainant     Betchel  v.  Cars-  &c.  Water  Co.,  1  Sawy.  685 ;  Preston 

lake,  11  N.  J.  Eq.  244.  v.  Walsh,  10  Fed.  Rep.  815 ;  Reynolds 

2  Fowler  v.  Roe,  11  N.  J.  Eq.  367.  v.  Iron  Silver  Min.  Co.,  33  Fed.  Rep, 
'  Morris  &  Essex  R  Co.  v.  Haskins,  354 

26  N.J.  Eq.  295.  See  Reeves  u  Cooper,        H  Barbour's  Ch.  Pr.  (3d  ed.)  613; 

12  N.  J.  Eq.  233.  Gilbert's  Forum  Romauum,  194, 195. 

*  Johnson  v.  Vaill,  14  N.  J.  Eq.  424.        »  Gibson's  Suits  in  Chancery,  §  817 ; 
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janction  there  must  be  nothing  like  a  doubt  in  the  case.'  The 
complainant  may  have  a  decree  for  a  perpetual  injunction 
although  he  may  not  have  made  any  application  for  an  inter- 
locutory injunction,*  and  although  such  application  was  de- 
nied.' A  perpetual  injunction  which  is  decreed  without  notice 
to  defendant  and  without  an  opportunity  to  him  to  be  heard 
is  invalid ;  *  but  a  decree  awarding  a  perpetual  injunction  can- 
not be  reversed  merely  because  a  preliminary  injunction  was 
granted  in  the  suit  without  notice  to  defendant,  if  the  evi- 
dence justifies  such  a  decree.*  A  perpetual  injunction  may  be 
allowed  or  refused  upon  terms.* 

Justice  V.  McBroorn,  1  Lea,  555 ;  3  *  State  v.  Jacksonville  &c.  R.  C!a, 

Daniell's  Ch.  Pr.  (5th  ed.)  1680-1683;  15  Fla.  201 ;  1  Beach  on  Injunctions, 

Askew  V.  Townsend,  3  Dick.  471.  §  127. 

1  Whittingham      v.     Wooler,      2  s  Brown  v.  Luches,  79  IlL  575. 
Swanst  428,  n.     See,  also,  Baily  v.  « 1   Foster's  Federal  Practice  (ad 
Taylor,  1  Russ.  &  MyL  73.  ed.),  §  288 ;  Southern  Express  Ca  v. 

2  Bacon  v.  Spottiswoode,  1  Beav.  St  Louis  &a  Ry.  Co.,  10  Fed.  Rep^ 
883;  Bacon  v.  Jones,  4  MyL  &  Cr.  210;  s.  c,  10  Fed.  Rep.  869;  Mc- 
433.  Crary  v.  Penn.  Coal  Ca,  5  Fed.  Rep. 

'  Baily  v.  Taylor,  1  Russ.  &  Myl.  76.    367 ;  Brown  v.  Deere,  6  Fed.  Rep.  487. 
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Definition  of  decrees. 

§  810. 

789. 

Decrees  interlocutory  or  final. 

811. 

790. 

Decree  founded  on  pleadings 
and  evidence. 

812. 

791. 

Time  of  entering  decree 

813. 

79a 

Consent  decrees. 

793. 

Consent  decrees  in  case  of  in- 
fants. 

814. 

794.  Effect  of  consent  decrees. 

815. 

795. 

The  same  subject  continued. 

796. 

Nunc  pro  tune  decrees. 

816. 

797. 

Nunc  pro  tunc  decrees  after 

the  death  of  a  party. 

817. 

798.  The  same  subject  continued. 

799. 

Decrees  against  infants. 

800. 

Decree     between    co-defend- 
ants. 

818. 

801. 

Decree  ordering  payment  of 

819. 

money  to  persons  not  par- 

830. 

ties. 

831. 

803. 

Decree  establishing  a  will  of 

real  estate. 

833. 

soa 

Decrees  requiring  conveyance 

of  land. 

833. 

804. 

Decrees     reforming     instru- 

ments. 

834. 

805. 

Frame  of  decreea 

835. 

806. 

Recitals  and  findings  of  facts. 

836. 

807. 

The  same  subject  continued  — 

Federal  court  rules. 

827. 

808. 

The  same  subject  continued  — 
Connecticut,    Indiana    and 
Illinois. 

838. 

809. 

The  same  subject  continued  — 

839. 

Utah. 

830. 

Construction  of  decrees. 

Foreclosure  decrees. 

Interlocutory  decree  for  a 
sale. 

Deficiency  decree  in  foreclos- 
ure suits. 

Sale  must  be  authorized  by 
decree. 

Rules  regulating  decrees  for 
sale. 

Proceedings  under  decrees  for 
sale  generally. 

The  same  subject  continued — 
Subsequent  adjustment  of 
priorities. 

Foreclosure  sales,  by  whom 
conducted. 

Conduct  of  sale. 

Authority  to  set  aside  saleL 

The  same  subject  continued  — 
Grounds  for  setting  aside. 

The  same  subject  continued  — 
Application  and  parties. 

Form  of  remedy  to  set  aside 
sales. 

Resale. 

The  same  subject  continued. 

Enforcing  sale  against  pur- 
chaser. 

The  same  subject  continued. 

Enforcing  liability  of  pur- 
chaser for  deficiency  on  re- 
sale 

Title  of  the  purchaser. 

The  same  subject  continued. 


§  788.  Definition  of  decrees. —  A  decree  is  a  sentence  or 
order  of  the  court,  corresponding  to  the  judgment  of  a  court  of 
law,  pronounced  after  the  hearing  or  submission  of  the  cause.' 

1 1  Barbour's  Ch.  Pr.  (3d  ed.)  336. 
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A  decree  is  distinguished  from  a  decretal  order  in  that  the 
former  is  made  upon  the  hearing,  and  the  latter  is  made  upon 
motion  or  petition  either  before  or  after  the  hearing.*  Until 
reversed  by  an  appellate  court  or  impeached  by  an  original 
bill  for  fraud,  or  set  aside  by  a  bill  of  review,  a  decree,  how- 
ever erroneous,  is  absolutely  conclusive  upon  the  parties  to 
the  suit  and  their  privies,  provided  the  court  had  jurisdiction 
of  the  subject-matter  and  of  the  parties.' 

§  789.  Decrees  interlocutory  or  final. —  Decrees  and  or- 
ders in  equity  proceedings  are  subject  to  only  one  general 
division,  and  are  classed  either  as  final  or  interlocutory  de- 
crees or  orders.'  An  interlocutory  decree  has  been  repeatedly 
defined  as  any  decree  made  before  final  decision,  and  for  the 
purpose  of  ascertaining  matter  of  law  or  fact  preparatory  to 
a  final  decree.*  In  the  English  court  of  chancery  a  final  de- 
cree was  a  complete  determination  of  every  question  arising 
in  a  cause.'  The  cases  in  which  the  courts  are  compelled  to 
determine  whether  decrees  are  interlocutory  or  final  are 
chiefly  appeals  under  statutes  providing  for  appeals  from  final 
decrees  only,  and  numerous  decisions  upon  the  subject  will 
be  found  in  another  part  of  this  work.*  In  Massachusetts  a 
final  decree  for  the  purpose  of  appeal  has  been  defined  as 
one  "  which  provides  for  aU  contingencies  which  may  arise, 
and  leaves  no  necessity  for  any  further  order  of  the  court  to 
give  all  the  parties  the  entire  benefit  of  decision." '  In  the 
federal  courts  a  decree  which  determines  the  whole  contro- 
versy between  the  parties,  leaving  nothing  to  be  done  except 

1 1  Barbour's  Ch.  Pr.  (2d  ed.)  337.  sell,  19  How.  283, 285;  Brush  Electric 

2  2  Daniell's  Ch.  Pr.  (5th  ed.)  986,  Light  Co.u.EleotricImp.Co.,51Fed. 

note;    Gibson's  Suits  in  Chancery,  Rep.  557. 

§  546.    A  decree  rendered  by  a  di-        '1  Barbour's  Ch.  Pr.  (2d  ed.)  337. 
,vided  court  is  as  conclusive  and  bind-        ^See  Chapter  XXVIII,  infra,  on 

ing  in  every  respect  as  if  it  bad  the  Appeals  and  Appellate   Pboced- 

concurrence  of  all  the  judges.    Du-  ure. 
rant  v.  Essex  Co.,  7  Wall.  107.  '  Gerrish  v.  Black,  109  Mass.  474, 

'Richmond  v.  Atwood  (C.  C.  A.),  477.     No  decree  is  a  final  one  which 

52  Fed.  Rep.  10,  20,  21,  citing  numer-  leaves  anything  open  to  be  decided 

ous  authorities.  by  the  court  and  does  not  determine 

<  Richmond    v.    Atwood,   52    Fed.  the  whole  case.    Forbes  v.  Tucker- 

Eep.  10,  19 ;  Barbour's  Ch.  Pr.  326 ;  man,  115  Mass.  115, 119. 
Seton  on  Decrees,  1 :  Beebe  v.  Rus- 
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to  carry  it  into  execution,  is  a  final  decree  for  the  purpose  of 
appeal,  and  none  the  less  so  that  the  court  retains  the  fund  in 
controversy  for  the  purpose  of  distributing  it  as  decreed.' 


§  790.  Decree  founded  on  pleadings  and  evidence. —  A 

court  of  equity  will  only  decree  on  the  case  made  by  the 
pleadings,  though  the  evidence  may  show  a  right  to  a  further 
decree.'  A  decree  or  judgment  adjudicating  a  matter  outside 
of  the  issue  raised  by  the  pleadings  is  an  absolute  nullity  and 
open  to  collateral  attack.'  A  decree  based  on  pleadings  with- 
out proof,  though  subject  to  reversal  on  appeal,  will  be  good 
against  collateral  attack.*  It  is  not  a  sufficient  variance  be- 
tween a  decree  and  a  bill  in  a  foreclosure  suit,  to  render  the 
decree  erroneous,  that  the  bill  alleges  that  the  bonds  were  to 
be  paid  in  gold  coin,  and  the  decree  is  for  payment  in  lawful 
money,  where  it  appeared  that  the  bonds  were  actually  pay- 
able in  lawful  money.'  A  decree  is  not  erroneous  as  being 
for  a  greater  sum  than  is  claimed  by  the  bill,  when  the  bill 


•Lewisburg  Bank  v.  Sheffy,  140 
IT.  Sb  445.  A  decree  purporting  to 
be  final  may  be  superseded  by  a  sub- 
sequent decree  at  the  same  term, 
without  stating  in  what  particular 
the  latter  was  intended  to  modify  or 
supplement  the  former.  Barrell  v. 
Tilton,  119  U.  S.  637. 

2  Kent's  Adm'r  v.  Kent's  Adm'r,  83 
Va.  205.  See,  also,  §  99,  supra.  A 
decree  establishing  a  resulting  trust 
can  only  be  made  upon  either  an 
original  or  cross-bill.  Beck  v.  Beck, 
43  N.  J.  Eq.  40. 

'  Jones  V.  Davenport,  45  N.  J.  Eq. 
77;  Reynolds  v.  Stockton,  43  N.  J. 
Eq.  211 :  Gibson's  Suits  in  Chancery, 
§539;  Elliott  v.  Pell,  1  Paige,  263; 
Tripp  V.  Vincent,  3  Barb.  Ch.  618. 
See  Goodhue  v.  Churchman,  1  Barb. 
Ch.  596. 

*  Gibson's  Suits  in  Chancery,  §  539. 

5  Wallace  v.  Loomis,  97  U.  S.  146. 
In  an  action  for  foreclosure  of  a. 
mortgage  by  an  assignee,  an  omis- 
sion to  allege  in  the  complaint  an  as- 


signment of  the  bond,  as  well  as  of 
the  mortgage,  does  not  invalidate  a 
judgment  of  foreclosure,  where  the 
assignment  of  both  bond  and  mort- 
gage is  on  record,  and  the  referee's 
report  of  the  amount  due  refers  to 
such  record.  Preston  v.  Loughran, 
12N.Y.Supl.813.  A  complaint  in  an 
action  for  the  enforcement  of  a  con- 
tract alleged  that  plaintiff  and  de- 
fendant entered  into  a  contract 
whereby  defendant  agreed  to  obtain 
certain  patents,  and  plaintiff  agreed 
to  advance  all  money  necessary 
therefor  and  for  making  the  same 
available  for  use  or  sale,  such  ad- 
vances to  be  repaid  fi-om  the  use  or 
sale  of  the  patent  and  the  patented 
machines,  all  other  money  arising 
therefrom  to  be  equally  divided  be- 
tween the  parties.  It  was  held  that 
these  allegations  were  broad  enough 
to  justify  a  decree  for  a  sale  of  the 
whole  patent,  and  not  merely  enough 
of  it  to  pay  plaintiff's  advances. 
Vail  V.  Hammond,  60  Conn.  374. 
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seeks  to  recover  a  certain  sum,  with  interest  from  a  given 
time,  and  the  decree  is  for  a  sum  less  than  such  amount,  with 
interest  from  the  time  specified  until  decree.'  In  an  action 
to  foreclose  a  mortgage  given  to  plaintiff  as  "  trustee  of  the 
estate  of  "W.,"  a  decree  in  favor  of  plaintiff  as  "  trustee  of  the 
estate  of  W.,  deceased,"  is  supported  by  pleadings  that  plaint- 
iff sued  as  "  trustee  for  the  heirs  at  law  of  W."  ^  It  was  held 
in  an  action  by  creditors  to  set  aside  a  fraudulent  conveyance, 
and  asking  judgment  for  the  amount  of  their  claims,  that  the 
court  had  power  to  assess  damages  in  favor  of  creditors  whose 
claims  were  not  set  forth  in  the  complaint,  but  who  were 
named  in  the  title  thereof.' 

§  791.  Time  of  entering  decree. —  "When  the  cause  has 
been  regularly  brought  to  a  hearing  and  time  taken  to  con- 
sider, the  decree  may  be  entered  at  any  time  thereafter  in 
term  time  or  in  vacation,  in  the  chancellor's  discretion,  when- 
ever he  is  ready  to  pronounce  it.^  But  after  having  held  a 
case  and  rendered  a  decision,  he  has  no  further  power  over  it. 
It  stands  then  like  any  other  case  that  had  been  decided  dur- 
ing the  term.* 

1  Maxwell  V.  Smith,  3  Pickle  (Tenn.),  in  a  sense  under  the  control  of  any 
539 ;  &  a,  8  a  W.  Rep.  340.  judge  holding  a  later  term  of  the 

2  White  V.  Allatt,  87  CaL  245;  s.  a,  court  while  it  remains  on  the  docket; 
25  Pao.  Eep.  420.  and  if  the  judge  who  heard  the  case 

'  Doherty  v.  Holiday  (Ind.),  82  N.  E.  for  any  cause  fails  to  decide  it,  the 

Rep.  315.  court  may  in  its  discretion  resume 

*  Rose  V.  WoodrufiE,  4  Johns.  Ch.  control  of  it,  and  hear  it  and  render 

547,  per  Chancellor  Kent    See  Gris-  judgment  in  it  as  if  it  had  never 

wold  V.  Hill,  1  Paine,  483 ;  Thompson  been  heard  befora    Where  a  decie- 

V.  Goulding.  5  Allen,  81.    A  decree  is  ion  is   rendered  in   vacation    by  a 

never  pronounced  in  any  case  (ex-  court  of  equity  at  the  place  where 

cept  where  the  cause  has  been  sub-  the  judge  resides,  and  just  before  the 

mitted  out  of  court  by  consent  of  expiration  of  his  term  of  ofiBce,  and 

parties)  unless  the  cause  has  been  is    then    delivered    to    an    express 

regularly  set  down  for  hearing  in  company    for    transmission    to  the 

term.    Rose  v.  Woodruff,  supra.  clerk  of  court,  the  fact  that  it  does 

'Sturdevant  v.  Stanton,  47  Conn,  not  reach  the  clerk  until  after  the 

579.    In  the  same  case  it  was  held  expiration  of  the  said  term  does  not 

that  where  a  cause  has  been  heard  render  it  invalid.    Shenandoah  Nat 

and  retained  for  decision  after  the  Bank  v.  Read  (Iowa),  53  N.  W.  Rep. 

close  of  the  term,  it  remains  upon  96,  following  Babcock  v.  Wolf,  70 

the  docket  of  the  court,  and  is  thus  Iowa,  676. 
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§  792.  Consent  decrees, —  Parties  to  a  suit  have  the  right 
to  agree  to  anything  they  please  in  reference  to  the  subject- 
matter  of  their  litigation,  and  the  court,  when  applied  to,  will 
ordinarily  give  effect  to  their  agreement,  if  it  comes  within 
the  general  scope  of  the  case  made  by  the  pleadings.'  An 
agreement  to  refer  the  pending  suit  to  an  arbitrator,  and  that 
a  judgment  in  the  cause  should  be  entered  according  to  his 
decision,  will  justify  the  entry  of  such  judgment ;  and  it  will 
be  binding  upon  the  parties  as  a  judgment  entered  by  con- 
sent.' A  consent  decree  is  not  void  as  between  the  parties 
because  another  should  have  been  made  a  party,  or  because  it 
does  not  precisely  follow  the  petition  or  accord  with  the  facts, 
or  because  it  embraces  matters  which  should  not  have  been 
joined,  or  because  infant  parties  were  not  properly  repre- 
sented.' 

§  793.  Consent  decrees  in  case  of  infants. —  Where  infants 
are  concerned  the  court  does  not  usually  make  a  decree  by 
consent  without  first  inquiring  whether  it  will  be  for  their 
benefit;  yet  if  such  a  decree  is  made,  the  infants  will  be 
bound  by  it.*  A  partition  decree  entered  by  consent  in  a  suit 
in  which  there  are  infant  defendants,  although  erroneous  on 

1  Pacific  R.  Co.  V.  Ketchum,  101  U.  it  is  indorsed  by  counsel,  "  Submitted 

S.  289,  holding  that  it  is  within  the  to  us."    Gibson  v.  Burgess,  82  Va. 

power  of  parties  to  a  suit  to  agree  650.    A  recital  in  the  record  of  a  de- 

that  a  decree  may  be  entered  for  the  cree  that  the  cause  came  on  "  for 

sale  of  mortgaged  property,  without  final  hearing  upon  the  stipulation  of 

any  specific  finding  of  the  amount  the  parties '"  is  not  sufficient  to  show 

due,  or  without  giving  a  day  of  pay-  that  the  decree  was  rendered  by  con- 

ment    The  remedy  of   a  party  in-  sent      American    Emigrant    Co.   v. 

jured    by  his    counsel's    consent  is  Fuller  (Iowa),  50  N.  W.  Rep.  48.    A 

against  his  counsel.     3  Daniell's  Ch.  decree  recited  to  be  by  consent  of 

Pr.  (5th  ed.)  974 ;  Gibson's  Suits  in  "  defendants'  solicitors "  will  be  pre- 

Chancery,  §  558.     "If  it  does  not  so  sumed  to  have  been   consented  to 

«how  upon  its  face  it  is  not  a  consent  only  by  those  defendants  who  have 

decree,  even  though  in  fact  it  was  appeared   in  the   suit     Clyburn  v. 

consented  to ;  but  it  is  the  decree  of  Reynolds,  31  S.  C.  91 ;  s.  C,  9  S.  E. 

the  court  in  invitum,  and  subject  to  Rep.  973. 

all  the  remedies  for  its  correction  2  Bank  of  Monroe  v.  Widner,  11 

allowable  in   case  of  contested  de-  Paige,  529. 

crees."    Gibson's  Suits  in  Chancery,  '  Schermerhom  v.  Mahaffie,  34  Kan. 

§  558.     See,  also  Hershee  v.  Hershey,  108. 

15  Iowa,  185.     A  decree  cannot  be  *  2  Daniell's  Ch.  Pr.  (5th  ed.)  979 ; 

regarded  as  a  consent  decree  because  Gibson's  Suits  in  Chancery,  §  558 ; 
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its  face,  will  not  be  set  aside  at  the  suit  of  the  infants  after 
the  land  has  been  sold  to  a  hona  fide  purchaser  who  was  not 
a  party  to  the  suit.' 

§  794-.  Eifect  of  consent  decrees. —  A  decree  for  a  sale, 
made  with  the  approbation  of  counsel  filed  in  court,  re- 
moves all  preceding  technical  objections.*  A  decree  by  con- 
sent of  parties,  and  upon  a  compromise  between  them,  setting 
forth  the  terms  thereof,  is  a  bar  to  a  subsequent  suit  upon  a 
claim  settled  by  it,  although  not  in  fact  litigated  in  the  suit 
in  which  the  decree  was  rendered.'  A  decree  for  an  account, 
entered  by  consent  in  a  suit  for  infringement  of  a  patent,  does 
not  preclude  the  defendant  from  objecting  to  the  master's  re- 
port, which  goes  beyond  the  particular  account  prayed  for  in 
the  bill.< 

§  795.  The  same  subject  continued. —  A  decree  or  judg- 
ment by  consent  is  binding  and  conclusive  unless  procured  by 
fraud.*  It  is  not  the  subject  of  an  appeal  or  rehearing'  or 
bill  of  review,'  and  cannot  be  modified  or  varied  in  an  essen- 
tial part  without  the  assent  of  both  parties  to  the  same;  *  and 
even  then  only  at  the  same  term  at  which  it  was  rendered.' 
Although  an  order  or  decree  has  been  entered  by  consent,  the 
court  upon  the  application  of  either  party  may  give  such  fur- 
ther directions  as  shall  become  necessary  for  the  purpose  of 
carrying  such  order  or  decree  into  effect  according  to  its  spirit 

Wall  V.  Bushby,  1  Bro.  C.  C.  484;  consent    Finley  v.  Bank  of  TT.  8.,  11 

Musgrove  v.  Lusk,  2  Tenn.  Ch.  576.  Wheat  304 

'-^''isonv.   Drake  (III.),  33  N.   E.  «  Atkinson  t).  Manks,  1  Cowen,  693 ; 

Rep.  537.  Stewart  v.  Forbes,  1  Macn.  &  G.  137 ; 

2  Kennedy  u   Bank  of  Georgia,  8  Armstrong  v.  Cooper,  11  lU.  540. 

How.  586.  'Webb  v.  Webb,  3  Swanst  658. 

'  Nashville  &c.  Ey.  Co.  v.  United  8  Leitch  v.  Cumpston,  4  Paige,  476. 

States,  113  TJ.  S.  261.  'Morris  v.  Peyton,  29  West  Va,  201, 

*  Livingston    v.    Woodworth,     15  where  the  effect  of  consent  decrees  is 

How,  546.    See,  also,  Gibson's  Suits  discussed  at  length.    In  order  that  a 

in  Chancery,  §  558.  consent  decree  may  be  set  aside  for 

» French  v.  Shotwell,  5  Johns.  Ch.  mistake  it  must  appear  that  there 

555.    It  would  require  an  extreme  was  a  common  intention  and  under- 

case  to  warrant  opening  a  decree  standing  which  failed  to  find  expres- 

made  by  consent  after  it  has  been  sion  in  the  decree.    Kerchner  v.  Mc- 

carried  into  execution  on  the  peti-  Eachern,  93  N.  C.  447. 
tion  of  the  party  who  has  given  the 
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and  intent.'  A  consent  decree  may  be  set  aside  for  fraud 
upon  original  bill,*  or  by  application  in  the  cause  at  the  same 
term  the  decree  was  rendered.' 

§  796.  Nunc  pro  tunc  decrees. —  "When  the  delay  of  the 
chancellor  in  deciding  the  cause  after  the  hearing,  or  the  de- 
lay of  counsel,  or  the  clerk,  in  drawing  or  entering  the  decree 
after  the  decision,  works  an  injury  to  any  party,  and  especially 
to  the  winning  party,  the  court  will,  on  the  application  of  the 
party  interested,  order  the  decree  to  bear  even  date  with  the 
hearing,  or  with  the  decision,  as  the  party  in  interest  may 
elect.  Such  a  decree  is  said  to  be  entered  nunc  pro  tunc}  A 
nunc  pro  tunc  order  or  decree  may  be  entered  in  vacation  as 
of  a  previous  term,*  or  even  aft,er  an  appeal  has  been  prayed 
and  granted ; '  but  not  after  the  jurisdiction  of  the  court  over 
the  cause  is  lost.'    A  decree  made  by  a  chancellor  was  signed 


'  Leitch  V.  Cumpston,  4  Paige,  476. 

2  Bradish  v.  Gee,  Amb.  329 ;  Dav- 
enport V.  Stofford,  8  Beav.  503,  533. 

8  Doss  V.  Tyack,  14  How.  397 ;  Sa- 
leski  V.  Boyd,  83  Ark.  74. 

^Gribsoa's  Suits  in  Chancery,  §  559 ; 
Freeman  on  Judgments,  §§  56-58; 
Gray  v.  Brignardello,  1  Wall.  627; 
Foster  v.  Woodfln,  65  N.  C.  39.  See, 
iilso.  United  States  v.  Gomez,  1  Wall. 
(i90;  Supervisors  v.  Durant,  9  Wall. 
786.  It  may  be  made  on  application 
of  a  thu-d  person.  Storey  v.  Saun- 
ders, 1  Hayes  &  J.  341.  But  see 
VVitby  V.  Norton,  4  Y.  &  C.  266. 
Wliere  a  nunc  pro  tunc  decree  is  en- 
tered on  parol  evidence  notice  should 
be  given.  Freeman  on  Judgments 
(3d  ed.),  §  64  The  power  of  the  chan- 
cellor to  order  a  decree  to  be  signed 
nunc  pro  tunc,  even  after  a  very 
long  interval  has  elapsed  since  pro- 
nouncing it,  is  beyond  question. 
Ruckman  v.  Decker,  27  N.  J.  Eq. 
244,  245.  Twenty-three  years  had 
elapsed  in  Lawrence  v.  Richmond,  1 
J.  &  W.  241.  And  seventy-nine  years 
in  Jesson  v.  Brewer,  1  Dick.  370. 
And  nine  years  in  Russell  v.  Tapping, 


3  W.  R.  376.  See  Ex  parte  Dean 
&c.,  18  W.  R  734.  See,  also,  Drum- 
mond  17.  Enderson,  3  Grant's  Ch. 
(Upi  Can.)  153.  A  nunc  pro  tunc 
order  or  decree  to  supply  an  omis- 
sion by  the  clerk  to  enter  a  decree 
actually  announced,  or  nunc  pro  tut 
decree  made  at  a  subsequent  ter." 
should  be  based  on  clear  record  evi 
dence.  Hudson  v.  Hudson,  20  Ala. 
864;  Metcalf  v.  Metcalf,  19  Ala,  319; 
Perkins  v.  Perkins,  37  Ala.  479 ;  Mc- 
Gavock  V.  Puryear,  6  Cold.  (Tenn.) 
34;  Farris  v.  Kilpatrick,  1  Humph. 
(Tenn.)  879 ;  Gibson's  Suits  in  Chan- 
cery, §  559 ;  Groch  v.  Stenger,  65  111. 
481 ;  Hughes  v.  Washington,  65  111. 
345.  Intervening  rights  of  third 
parties  are  not  affected.  Dawson  v. 
Scriven,  1  Hill's  Ch.  177. 

8  Gray  v.  Brignardello,  1  Wall.  627 ; 
Griswold  v.  Hill,  1  Paine,  483. 

6  Gibson's  Suits  in  Chancery,  §  559, 
citing  Davis  v.  Jones,  3  Head,  603; 
Pond  V.  Trigg,  5  Heisk.  536;  New- 
land  V.  Gaines,  1  Heisk.  720. 

'  Gibson's  Suits  in  Chancery,  §  559, 
citing  Stoggs  v.  State,  3  Humph. 
(Tenn.)  373 ;  Hill  v.  Bowers,  4  Heisk. 
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by  his  successor,  and  on  motion  to  take  it  from  the  files  an 
order  was  made  directing  it  to  be  filed  nuncio  tunc}  The 
caption  of  a  decree  or  order,  unless  otherwise  directed  by  the 
court,  should  correspond  with  the  time  of  the  actual  entry  of 
such  decree  or  order.  And  where  a  decree  is  entered  nunc 
pro  tunc  as  of  a  previous  date,  or  otherwise,  it  should  appear 
by  some  entry  in  the  minutes  of  the  decrees,  or  in  the  minutes 
of  the  proceedings  in  the  cause,  or  in  both,  at  what  time  the 
decree  or  order  was  actually  entered.*  The  usual  formula  in 
case  of  nuncjpro  tunc  decrees  is: — "This  decree  was  made  on 
the  (naming  the  day  the  cause  was  heard),  and  is  entered  now 
for  then  by  order  of  the  court." ' 

§  797.  Nunc  pro  tunc  decrees  after  the  death  of  a  party. 

When  a  party  dies  after  his  case  is  finally  submitted  for  de- 
cision, the  court  has  the  power  to  enter  a  decree  as  of  the  term 
when,  in  the  life-time  of  the  party,  the  cause,  after  argument, 
was  finally  submitted  for  decision.*  The  cestui  que  trust  of  the 
complainant  having  died  after  argument  and  before  decision 
of  the  cause  by  which  the  suit  was  determined,  the  court  or- 
dered the  decree  to  be  entered  wwne^/'o  tunc  as  of  the  time  of 
the  argument.' 

8  798.  The  same  subject  continued. —  It  has  been  held  that 
a  decree  nunc  pro  tunc  will  not  be  entered  after  the  death  of 
a  defendant,  where  any  further  inquiry  into  matters  of  fact 
is  necessary,  although  the  bill  was  taken  pro  confesso^ 

273.    See,  however,  3  Daniell's  Ch.  ing,  16  N.  J.  Eq.  310.     "  A  judgment 

Pr.  (5th  ed.)  1017.  rendered  after  a  defendant's  death 

1  Euckman  v.  Decker,  27  N.  J.  Eq.  without  the  plaintiff's  fault  is  not 
344  void.    The  irregularity  or  error  may 

2  Barclay  v.  Brown,  7  Paige,  345.  be  cured  by  entering  it  nunc  pro  tunc 

3  Gibson's  Suits  in  Chancery,  §  559.    of  a  date  prior  to  the  defendant's 
*  Mitchell  V.  Overman,  103  U.  S.  63 :    death ;  and  even  this  has  been  held 

Benson  v.  Wolverton,  16  N.  J.  Eq.  not  necessary  in  a  collateral  proceed- 

110,  and  cases  there  cited ;   Camp-  ing."  New  Orleans  v.  Gaines'  Adm'r, 

bell  V.  Mesier,  4  Johns.  Ch.  334.    See,  138  U.  S.  612. 

also.  Wood  V.  Keyes,  6  Paige,  478 ;  »  Wood  v.  Keyes,  6  Paige,  478. 

Emory    v.    Parrott,   107    Mass.    95,  « Hazard  v.   Durant,   14  R.  L  25, 

criticised  in  the  note  to  the  follow-  where  the  complainants   relied  es- 

ing  section.    An  order  for  that  pur-  pecially  upon  Emory  v.  Parrott,  107 

pose  is  necessary.    Burnham  v.  Dall-  Mass.  95,  but  in  respect  of  which  the 
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§  799.  Decrees  against  infants. —  There  can  be  no  valid 
decree  binding  the  interests  of  an  infant  defendant  without 
proof,*  although  his  co-defendant  and  the  complainant  agree 
as  to  the  facts.*    According  to  the  old  and  settled  rule  of  prao- 


court  said  :  —  "  That  was  a  suit  in 
equity  against  two  defendants  ad- 
judged by  the  court  to  be  partners 
in  the  matter  in  litigation.  One 
of  them  died  'after  the  cause  was 
fully  heard  and  an  interlocutory  de- 
cree made  upon  the  merits  aud  the 
case  referred  to  a  master  to  state 
the  account ; '  and  the  other  defend- 
ant, his  'surviving  partner,  having 
been  fully  heard  before  the  master 
and  before  the  court  on  exceptions 
to  his  report,'  the  court  held  that  a 
final  decree  for  the  plaintiffs  should 
be  entered  nunc  pro  tunc  as  of 
the  date  of  the  interlocutory  decree. 
The  decision  goes  further  than  any 
other  decision  with  which  we  are 
acquainted,  and  is  not  supported  by 
the  cases  cited  as  authority  for  it 
The  cases  cited  as  authority  are 
Campbell  v.  Mesier,  4  Johns.  Ch.  334, 
342;  Bank  of  U.  S.  v.  Weisiger,  2 
Pet  331,  481.  The  case  of  Campbell 
V.  Mesier  was  the  ordinary  case  of  a 
judgment  nunc  pro  tunc  where  the 
party  dies  after  the  case  has  been 
submitted  on  argument  or  hearing 
and  before  judgment  And  so  far  as 
we  can  discover  the  other  case  was 
the  same.  In  Emory  v.  Parrott  [su- 
pra]  the  court  evidently  reconciled 
itself  to  going  so  far  as  it  did  by  the 
consideration  that  though  one  of  the 
defendants  was  dead  he  was  repre- 
sented in  the  subsequent  proceedings 
before  the  master  and  the  court  by 
the  other  defendant,  who  was  his  sur- 
viving partner.  Here  we  are  asked 
not  only  to  go  further  than  the  court 
went  there,  but  to  do  so  without  the 
iii.stiflcation  which  the  court  there 
had;  for  here,  Ames  and  Duff  both 
51 


being  dead,  any  further  proceedings 
against  them  would  necessarily  be 
entirely  ex  parte.  Our  inquiry  in 
regard  to  the  practice  of  entering 
judgments  nunc  pro  tunc  has  led  us 
to  think  that  such  a  judgment  on  ac- 
count of  death  is  proper  only  where 
a  party  dies  after  hearing  while  the 
case  is  under  advisement,  or  after  the 
cause  has  proceeded  so  far  that  judg- 
ment can  be  entered,  if  not  as  a  mere 
formal  act,  at  least  without  the  need 
of  further  inquiry  on  evidence  into 
matters  of  fact  involved  in  the  con- 
troversy." Citing  Freeman  on  Judg- 
ments, §§  56-63;  Turner  v.  London 
&o.  Ry.  Co.,  L.  R.  17  Eq.  561.  See, 
also,  Wilks  v.  Perks,  5  M.  &  Gr.  876. 

»  Hamilton  v.  Oilman,  12  111.  260 
Wiley  V.  Morris,  89  N.  J.  Eq.  98 
Mills  V.  Dennis,  3  Johns.  Ch.  367 
§  197,  supra. 

2  Wiley  V.  Morris,  39  N.  J.  Eq.  98. 
A  decree  of  foreclosure  cannot  be 
rendered  against  the  minor  heirs  of 
a  deceased  mortgagor  without  proof 
of  the  allegations  of  the  complaint 
Johnson  v.  Trotter  (Ark.),  15  S.  W. 
Rep.  1025,  citing  Pinchback  v.  Graves, 
42  Ark.  222;  Driver  v.  Evans,  47  Ark. 
297.  Where  a  statute  regulating  the 
practice  in  chancery  provides  that 
each  party  shall  set  down  the  allega- 
tions made  by  him  and  denied  by  the 
other  party,  a  recital  in  the  decree 
that  "  by  agreement  of  the  parties  it 
is  consented  that  the  bill  be  taken  in 
lieu  of  allegations  "  does  not  imply 
that  the  decree  was  void  as  against 
infant  defendants  because  based  upon 
admissiona  Bryan  v.  Kennett,  113 
U.  S.  179. 
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tice  in  chancery  in  case  of  a  decree  of  foreclosure  or  partition 
against  an  infant,  or  where  the  real  estate  of  an  infant  was  to 
be  sold  or  conveyed  under  a  decree  of  the  court,  a  provision 
was  inserted  in  the  decree  giving  the  infant  a  day  to  show 
cause  against  it,  within  a  certain  time,  usually  six  months, 
after  he  came  of  age.'  The  rule  does  not  apply  to  infant 
trustees,  though  the  trust  result  by  implication  of  law.*  Where 
an  infant  defendant  in  a  bill  for  specific  performance  is  de- 
creed to  convey  property  in  another  State,  the  proper  decree 
is  that  he  convey  the  legal  title  to  the  premises  when  he  ar- 
rives at  the  proper  age,  according  to  the  laws  of  the  State 
where  the  property  is  situated ;  and  that  in  the  meantime  the 
vendee  be  permitted  to  receive  and  retain  the  possession  of 
the  property.' 

§  800.  Decree  between  co-defendants. —  It  is  the  policy 
and  duty  of  the  court  to  settle  all  claims  between  the  parties 
in  one  suit  if  possible ;  and  upon  a  question  arising  between 
two  co-defendants,  where  the  matter  is  distinctly  before  the 
court  upon  the  pleadings  and  proof  between  the  complainant 
and  defendants  in  the  case,  the  court  will  decide  the  rights  of 
the  defendants  as  between  themselves.*    The  court  may  make 

•  1  Daniell's  Ch.  Pr.  (5th  ed.)  165 ;  ply  to  the  court  for  its  leave  and 

Barhour's  Ch.  Pr.  (Sd  ed.)  334 ;  Rich-  direction  as  to  the  manner  and  the 

mend  V.  Tayleur,   1  P.  Wms.  737;  terms  of  showing   cause.    Field  v. 

Coffin  V.  Heath,  6  Met.  76 ;  Beeler  v.  Williamson,  4  Sandf.  Ch.  613. 

Bullitt,  4  Bibb,   11.     If  the    infant  =  Walsh  v.  Walsh,  116  Mass.  377. 

shows  no  cause  within  the  specified  '  Sutphen  v.  Fowler,  9  Paige,  280. 

time  the   decree  is  made    absolute  *  Shannon  v.  Marselis,  1  N.  J.  Eq. 

against  him.    3  Daniell's  Ch.  Pr.  (5th  413;  Jones  v.  Grant,  10  Paige,  348; 

ed.)  997,  n.  1,  and  cases  there  cited.  Symmes  v.  Strong,  28  N.  J.  Eq.  131 ; 

A  decree  against  infants  setting  aside  McKay  v.  McKay,  33  West  Va.  724, 

a  conveyance  made  in  trust  for  them,  785 ;  Roots  v.  Salt  Co.,  27  West  Va. 

without  giving  them  a  day  to  show  483 ;  Burlaw  v.  Quarrier,  16  West  Va. 

cause  after  they  become  of  age,  is  108.    See  §  480,  supra;  Corcoran  v. 

erroneous,  and  the  Infants    on    an  Chesapeake  &c.  Canal  Co.,  94  U.  S. 

original  bill  may  be  relieved  against  741.    In  a  suit  to  foreclose  a  mort- 

fluch  decree.    Wright  v.  Miller  (1843),  gage,  where  there  are  several  defend- 

1  Sandf.  Ch.  103.    Where,  in  a  decree  ants,  the  court  need  not  adjudicate 

against  an  infant  defendant,  permis-  the  opposing  rights   of  defendants 

sion  is  given  to  him  to  show  cause  unless  such  questions  are  distinctly 

against  the  decree  within  six  months  raised  by  their  answera     Heath  v. 

after  he  becomes  of  age,  he  cannot  at  Blake,  28  S.  C.  406 ;  s.  c.,  5  S.  K  Rep. 

that  period  assail  the  decree  in  any  842. 
mode  he  may  choose.     He  must  ap- 
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a  decree  between  defendants  for  contribution,  or  a  decree 
over  in  favor  of  one  defendant  against  another  founded  upon 
facts  stated  in  the  complainant's  bill,  and  which  are  admitted 
by  the  defendant  who  is  sought  to  be  charged,  either  by  his 
suffering  the  bill  to  be  taken  as  confessed  against  him,  or  by 
a  direct  admission  of  such  facts  in  his  answer.*  But  no  positive 
relief  in  adjusting  equities  between  defendants  can  be  decreed 
or  granted  to  one  defendant  against  another,  except  such  as 
can  be  granted  incidentally  to  the  relief  sought  by  the  com- 
plainants.^ 

§  801.  Decree  ordering  payment  of  money  to  persons  not 
parties. —  Where  defendant  agrees  to  convey  to  plaintiff  cer- 
tain land,  free  of  incumbrances,  upon  payment  of  the  price, 
and  upon  tender  of  such  price  refuses  to  execute  a  convey- 
ance, the  court,  in  an  action  for  specific  performance,  upon 
ascertaining  the  amount  of  such  incumbrances,  and  that  they 
can  be  discharged  by  mere  payment  thereof,  may  order  de- 
fendant to  execute  a  conveyance  to  plaintiff,  may  cause  the 
purchase-money  to  be  brought  into  court,  and  may  direct  its 
payment  to  the  holders  of  the  incumbrances,  instead  of  to  de- 
fendant, even  though  such  holders  are  not  before  the  court ; 
it  appearing  that  the  incumbrances  cover  the  whole  amount 
of  the  purchase-money.' 

§  802.  Decree  establishing  a  will  of  real  estate. —  On  a 

bill  filed  to  establish  a  will  devising  real  estate  the  court  may 
grant  relief  either  by  making  an  injunction  perpetual,  restrain- 
ing the  defendants  from  prosecuting  any  suit  to  disturb  the 
complainants  in  the  possession  of  their  respective  tracts,  or 

1  Jones  V.  Grant,  10  Paige,  348.  It  RadclifE  v.  Carrothers,  33  West.  Va. 
seems  that  relief  will  be  granted  as  682 ;  Hansford  v.  Coal  Co.,  22  West 
between  co-defendants,  on  the  foot  of  Va.  70;  Hubbard  r.  Goodwin,  3 
the  trial  decree,  upon  motion  or  peti-  Leigh,  522 ;  McKay  v.  McKay,  33 
tion,  founded  upon  matters  stated  in  West  Va,  724,  735 ;  Jones  v.  Grant, 
the  complainant's  bill,  and  which  are  10  Paige,  348.     See  g  430,  sttpra. 

not  in  dispute  between  such  defend-  '  Grant  v.  Beronio  (Oal.),  33  Pac. 

ants,  without  resorting  to  a  supple-  Rep.  556.   It  was  held  in  Rice,  Pried- 

mental  bill  in  the  nature  of  a  cross-  man  &  Maxwell  Co.  v.  Goldberg,  26 

bill  against  the  defendant  sought  to  111.  App.  603,  that  a  decree  cannot 

be  charged.    Jones  v.  Grant,  nupra.  award  a  sum  of  money  to  persons 

2  Mount  V.  Potts,  28  N.  J.  Eq  188 ;  not  parties  to  the  suit 
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by  directing  a  release  on  the  part  of  the  defendants  of  all  their 
right  in  said  lands  to  be  made  to  the  complainants,  or  by  a 
decree  establishing  the  will  in  all  its  parts.  The  last  course 
should  be  adopted  wherever  the  contents  of  the  will  can  be 
ascertained.' 

§  803.  Decrees  requiring  conTeyance  of  land. —  It  seems 
to  be  settled  that  the  courts  of  one  State  or  country  are  with- 
out jurisdiction  over  the  title  to  lands  in  another  State  or 
country;'  but  where  the  court  acquires  jurisdiction  of  the  per- 
son it  can  compel  him  to  execute  a  conveyance  which  will  be 
effective  to  pass  the  title.'  As  a  general  rule,  when  the  trans- 
fer of  property  is  necessary,  the  court  cannot  order  a  convey- 
ance of  it  by  a  master  or  person  other  than  the  owner,  except 
under  the  express  or  implied  authority  of  a  statute.*  A  decree 
of  partition  in  chancery  does  not  operate  as  a  conveyance  of 
the  title,  but  simply  orders  the  parties  to  make  the  necessary 
conveyances.  By  statute  in  many  of  the  States,  however,  the 
court  is  authorized  to  appoint  a  commissioner  to  execute  the 
conveyances  in  the  names  of  the  parties.'    Under  the  Con- 

« Bailey  v.  Stiles,  2  N.  J.  Eq.  230.  66  Mo.  563 ;  Gardner  v.  Ogden,  22 

In  an  action  to  establish  the  validity  N.  Y.  332 ;  Carrington  v.  Brentz,  1 

of  a  will  in  a  court  of  general  law  McLean,  167 ;  McGee  v.  Sweeny,  84 

and    equity  jurisdiction,  defendant  Cal.  100. 

consented  to  judgment  against  him  *  Wilson  v.  Martin-Wilson  &a  Co., 
for  the  relief  demanded  in  the  com-  151  Mass.  515,  holding  that  under  the 
plaint  It  was  held  that  the  court  Massachusetts  statutes  of  1884,  chap- 
had  power  to  enter  judgment  per-  ter  285,  section  1,  a  court  of  equity 
petually  enjoining  defendants  from  may  order  a  conveyance  of  a  debtor's 
impeaching  the  will  or  making  any  property,  upon  his  refusal  to  convey 
claim  in  contravention  thereof,  even  it,  by  a  master  or  other  person  ap- 
though  the  bill  failed  to  state  a  case  pointed  for  that  purpose,  whenever 
for  equitable  relief.  Anderson  v.  it  is  deemed  necessary  or  proper  in 
Carr,  19  N.  Y.  Supl.  992.  order  to  apply  it  to  the  payment  of  a 

*  Vreeland  v.  Vreeland,  49  N.  J.  Eq.  debt,  conformably  to  the  statute. 
822.  See  Burnley  v.  Stevenson,  24  Where  a  deed  is  set  aside  as  con- 
Ohio  St  474;  Carpenter  v.  Strange,  structively  fraudulent  it  is  usual  to 
141  U.  S.  87, 106 ;  Appeal  of  Thomas,  direct  a  release  and  reconveyance  by 
181  Pa.  St.  298.  the  party  claiming  under  the  deed 

•  Schindelholz  v.  CuUum,  55  Fed.  with  a  covenant  against  his  own 
Rep.  885,  889 ;  Vreeland  v.  Vreeland,  acts.  Dey  v.  Dunham,  2  Johns.  Ch. 
49  N.  J.  Eq.  322;  Phelps  v.  McDon-  182. 

aid,  99  U.  S.  298,  308 ;  Brown  v.  Dea-       »  Gay  v.  Parpar^  106  U.  a  679. 
mond,  100  Mass.  267 ;  Olney  v.  Eaton, 
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necticut  statute,  which  provides  that  courts  of  equity  may  pass 
title  to  real  estate  without  any  act  of  the  defendant,  the  title 
passes  by  the  decree  only  as  of  the  date  of  the  decree,  and 
does  not  relate  back  to  the  commencement  of  the  suit.*  By 
force  of  the  New  Jersey  statute  a  decree  directing  a  convey- 
ance to  be  made  vests  the  estate,  so  that  the  rights  of  the  par- 
ties, in  case  of  a  variance  between  the  terms  of  the  decree  and 
of  the  conveyance,  must  depend  upon  the  former  rather  than 
upon  the  latter ;  and  the  terms  of  such  decree  must  be  construed 
precisely  as  the  conveyance  itself  would  be.'  A  decree  for  the 
conveyance  of  real  estate  must,  in  order  to  pass  the  title  under 
the  North  Carolina  code,  declare  that  it  shall  be  regarded  as 
a  deed  of  conveyance,  and  a  decree  which  does  not  so  declare 
does  not  close  the  action  in  which  it  was  rendered.'  Under 
the  Nebraska  code,  providing  that  when  a  decree  shall  be 
rendered  in  any  court  of  the  State  for  a  conveyance,  and  the 
parties  do  not  comply  therewith  within  the  specified  time,  it 
shall  have  the  same  effect  as  if  the  conveyance  had  been  made 
conformable  thereto,  such  decree  conveys  the  legal  title  as 
fully  as  if  the  conveyance  had  been  made  by  the  parties  them- 
selves.* 

§  804.  Decrees  reforming  instruments. —  Where  a  court 
of  equity  reforms  a  conveyance  or  instrument  by  making  it 
such  as  the  parties  intended,  it  is  not  done  by  erasures  or  in- 
terlineations, but  by  a  decree  stating  the  reform  required, 
with  such  orders  for  injunction  and  releases  as  may  be  neces- 
sary and  proper  to  carry  the  decree  into  effect.* 

'  King  V.  Bill,  28  Conn.  593.  authority  to  transfer  title  from  one 

2  Price  V.  Sisson,  13  N.  J.  Eq.  168.  party  litigant  to  another  by  mere  de- 

3  Morris  v.  White,  96  N.  C.  91 ;  S.  G,  cree,  except  on  a  party's  failure  to 
2  8.  E.  Rep.  254.  comply  with  directions  therein  fix- 

*  Langdon  v.  Sherwood,  124  U.  S.  ing  a  specified  time  by  which  the 

74 ;  S.  a,  8  8.  Ct  Rep.  429.    A  de-  conveyance  shall  be  made.     Prewitt 

cree  of  a  court  of  chancery  which  v.  Ashf ord,  90  Ala.  294 ;  s.  a,  7  So. 

establishes  that  lands  have  been  pur-  Rep.  831. 

chased  by  a  husband  with  his  wife's  '  Gillespie  v.  Moon,  2  Johns.  Ch. 

separate  estate  will    not  divest  the  585,  602 ;  Craig  v.  Kittredge,  23  N.  H. 

husband  and  his  grantees  of  the  legal  231,  236;  Smith  v.  Greeley,  14  N.  H. 

title  to  the  land,  and  vest  it  in  the  878,  a  suit  to  reform  a  deed,  in  which 

wife,  though  it  in  express  terms  pur-  the  following  decree  was  entered :  — 
ports  to  do  so,  as  the  statutes  of  Ala-  ^"  It  having  been  clearly  proved  and 

lirtina  do  not  give  chnncery  comM  ndmitted  in  the  hearing  of  the  cause 
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§  805.  Frame  of  decrees. —  Decrees  in  general  consist  of 
four  parts,  viz. :  the  date  and  title,  the  recitals,  the  declaratory 
part,  and  the  ordering  or  mandatory  part.*  A  decree  usually 
commences  with  a  recital  of  the  day,  month  and  year  when  it 
was  pronounced,'  and  of  the  names  of  the  several  parties  to 
the  cause,  who  should  have  the  same  titles  in  the  decree  as 
they  have  in  the  bill.'  Formerly  decrees  contained  recitals  of 
the  pleadings,  evidence  and  proceedings  in  the  cause.*  Where 
the  suit  seeks  a  declaration  of  the  rights  of  the  parties,  the 
ordering  part  of  the  decree  should  be  prefaced  by  such  a  dec- 
laration."   Sometimes  the  reasons  for  making  the  declarations 


that  in  making  the  deed  from  Howe 
to  the  plaintiff  a  mistake  was  made 
by  inserting,  etc.,  instead  of,  eta,  it 
is  considered  by  the  court  here  that 
equity  and  good  conscience  require 
that  the  deed  should  be  reformed 
and  corrected  by  substituting,  etc., 
and  that  the  title  to  the  lot  which 
would  be  conveyed  by  the  deed  as 
thus  corrected  be  confirmed  and  es- 
tablished to  the  plaintifif  so  far  as 
may  be  consistent  with  the  legal 
rights  of  other  persons  not  parties 
hereunto.  And  it  is  ordered  and  de- 
creed that  the  respondents  be  per- 
petually enjoined  from  claiming, 
possessing,  conveying  or  in  any 
other  manner  interfering  with  the 
contract  so  truly  described  as  afore- 
said, and  for  the  purpose  of  enabling 
each  party  to  be  quieted  and  to  have 
their  several  rights  appear  on  the 
public  records,  that  the  defendants 
execute    deeds    of    release    accord- 

1  a-'Baniell's  Ch.  Pr.  (2d  ed.)  1001. 
Objections  to  the  form  of  a  decree 
must  be  presented  by  a  motion  to 
modify.  A  general  exception  will  not 
save  the  point  for  review  on  appeal. 
Stout  V.  Curry,  110  Ind.  514 ;  s.  a,  11 
N.  E.  Rep.  487. 

2  2  Daniell's  Ch.  Pr.  (5th  ed.)  1001. 
The  caption  should  correspond  with 
the  time  of  the  actual  entry  of  the 
decree.    Barclay  v.  Br(.i\n.  7  Paige, 


245.  In  McClaskey  v.  Barr,  48  Fed. 
Rep.  130,  the  date  of  the  actual  hear- 
ing was  inserted  in  the  decree,  that  it 
might  affirmatively  appear  to  have 
been  had  before  certain  persons  were 
made  defendants,  as  bearing  upon 
formal  objections  made  by  them. 

'2  Daniell's  Ch.  Pr.  (2d  ed.)  1002. 

*  See  §  806,  infra.  A  decree  is  not 
erroneous  for  failing  to  pass  upon  a 
demurrer  if  it  in  effect  disposes  of  it, 
although  not  in  terms  mentioning  it 
Smith's  Ex'x  v.  Profitt's  Adm'x,  82 
Va.  832 ;  s.  a,  1  S.  E.  Rep.  67.  Where 
the  decree  on  a  bill  of  interpleader 
fully  settles  the  rights  of  the  parties, 
the  fact  that  a  separate  decree  or 
order  of  interpleader  was  not  en- 
tered is  immaterial.  People's  Sav. 
Bank  v.  Look,  54  N.  W.  Rep.  629. 

S2  Daniell's  Ch.  Pr.  (5th  ed.)  1004. 
Upon  a  bill  in  equity,  brought  to 
compel  a  conveyance,  it  appeared 
that,  upon  a  proper  view  of  the  law, 
the  legal  title  was  already  in  plaint- 
iff, and  that  the  public  records,  when 
supplemented  by  proof  of  the  death 
of  certain  persons,  showed  it  to  be  so. 
The  defendant,  however,  rested  his 
case  upon  a  claim  of  title  in  him 
which  was  not  maintainabla  It  was 
held  that  plaintiff  might  have  a  de- 
cree declaring  his  title.  Moore  v. 
Stinson,  144  Mass.  594 ;  s.  c,  12  N.  E. 
Rep.  410. 
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are  inserted,'  but  it  is  said  that  this  is  not  usually  done,  though 
its  utility  has  been  recognized."  "Whenever  a  decree  is  made 
by  consent  it  should  be  so  stated  in  the  decree.'  The  ordering 
or  mandatory  part  of  the  decree  contains  the  specific  direc- 
tions of  the  court  upon  the  matter  before  it.^  These  directions, 
it  IS  obvious,  must  depend  upon  the  nature  of  the  particular 
case  which  is  the  subject  of  the  decree.*  Where  the  decree  is 
merely  interlocutory,  and  directs  an  issue  or  an  inquiry  to  be 
made  or  account  to  be  taken  before  a  master,  it  usually  con- 
tains a  reservation  of  the  further  matters  to  be  decided,  and 
generally  also  of  the  costs  of  the  suit  tiU  after  the  event  of 
the  issue  or  reference  shall  be  known.' 

§  806.  Recitals  and  findings  of  facts. —  In  England  the  de- 
cree always  recited  the  substance  of  the  bill  and  answer,  and 
the  pleadings,  and  also  the  facts  on  which  the  court  founded 
its  decree.  But  in  this  country  the  decree  does  not  ordi- 
narily recite  these,  and  generally  not  the  facts  on  which  the 
decree  is  founded.  But  the  bill  and  answer,  and  other  plead- 
ings, together  with  the  decree,  constitute  what  is  properly 
considered  as  the  record.'  A  decree  in  chancery  need  not, 
by  the  practice  in  Massachusetts,  set  forth  the  evidence  or  re- 
cite the  facts  on  which  it  is  based ; '  and  in  Washington,  while 

1 2  Daniell's  Ch.  Pr.  (5th  ed.)  1004 ;  that  effect   New  York  Dry  Dock  Ca 

Gordon  V.  Gordon,  3  Swanst  400, 478 ;  v.   American  Ins.   &  Trust  Co.,   11 

Maynard  v.  Moseley,  3  Swanst.  858 ;  Paige,  384.     In  a  suit  for  the  correc- 

Attorney-GeneralD.Clapham,4DeG.,  tion  of  twenty -year  bonda,  so  that 

M.  &  G.  591,  607.  the    same    should    be    ten-twenties, 

2  Bax  V,  Whitbread,  16  Ves.  15,  24  brought  after  the  expiration  of  ten 

3  Seton  on  Decrees,  375 ;  1  Barbour's  years  from  their  date,  a  decree  for 
Oh.  Pr.  (2d  ed.)  339 ;  §  792,  n.  1,  supra,  plaintiflf  is  not  erroneous  which  does 

*  1  Barbour's  Ch.  Pr.  (2d  ed.)  338.         not  iix  the  time  when  the  correction 

*  It  is  error  to  make  a  decree  that,  is  to  operate.  Town  of  Essex  v.  Day, 
unless  a  certain  sum  be  paid  by  a  cer-    52  Conn.  484 

tain  day,  an  execution  shall  issue,  as  *  1  Barbour's  Ch.  Pr.  (2d  ed.)  338. 

this  leaves  a  matter  proper  for  a  ju-  '  Whiting  v.  Bank  of  U.  S.,  13  Pet 

dicial  decision  to  the  determination  of  6.     The  recitals  in  a  decree  should 

the  clerk.    Donalds  v.  Plumb,  8  Conn,  not    be   argumentative,   but  should 

447.     When  a  final  decree  is  made,  state  merely  the  conclusions  of  law 

the  court  by  injunction  will  restrain  and  fact     Dey  v.  Dunham,  2  Johns, 

any  proceedings  at  law  which  are  in-  Ch.  182. 

consistent  with  the  rights  of  the  par-  8  Mason    v.   Daly,   117  Mass.   404; 

ties  as  established  by  such  decree,  and  38th  Rule  in  Chancery,  104  Mass.  575. 
may  insert  a  clause  in  the  decree  to 
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findings  of  fact  and  law  are  necessary  in  an  action  at  law 
tried  by  the  court  without  a  jury,  they  are  not  essential  to 
the  validity  of  a  judgment  in  a  suit  in  equity.* 

§  807.  The  same  subject  continued  —  Federal  court  rules. 

A  United  States  equity  rule  provides  that,  "  In  drawing  up 
decrees  and  orders,  neither  the  bill  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master, 
nor  any  other  prior  proceeding,  shall  be  recited  or  stated  in 
the  decree  or  order;  but  the  decree  and  order  shall  begin,  in 
substance,  as  follows :  — '  This  cause  came  on  to  be  heard  (or 
to  be  further  heard,  as  the  case  may  be)  at  this  term,  and  was 
argued  by  counsel;  and  thereupon  on  consideration  thereof  it 
was  ordered,  adjudged  and  decreed  as  follows,  viz.'  "  ^  De- 
spite this  rule  it  has  been  said  that  the  decree  "  may  proceed 
to  state  conclusions  of  fact  as  well  as  of  law,  and  often  does 
so  for  the  purpose  of  rendering  the  judgment  of  the  court 
more  clear  and  specific." '  And  where,  in  partition,  persons  not 
in  possession  established  title  to  a  certain  interest  in  the  lands 
by  proving  heirship  to  a  remote  owner,  the  court  permitted 
the  findings  as  to  their  pedigree  to  be  recited  in  the  decree, 
deeming  such  a  course  probably  necessary  to  prevent  further 
question  as  to  the  rights  of  the  parties.* 


i.  The  same  subject  continued  —  Connecticut^  Indi- 
ana and  Illinois  rule. —  In  Connecticut,  under  a  statute  which 
provides  that  "  courts  of  equity  shall  cause  the  facts  on  which 
they  found  their  decrees  to  appear  in  the  record,"  a  decree 
not  accompanied  by  a  finding  is  fatally  defective.'  But  if  the 
facts  found  as  the  basis  of  a  decree  are  substantially  the  same 
as  those  alleged  in  the  bill,  it  is  not  ground  of  error  in  the  de- 
cree that  they  vary  in  some  unimportant  particulars.'  Where 
there  was  a  motion  in  error  and  a  motion  for  a  new  trial,  the 
latter  not  being  permissible  in  equity  causes,  the  facts  found 
in  the  motion  for  new  trial  cannot  be  used  as  the  findine  of 

O 

» Kilroy  v.  Mitcliell,  2  Wash.  407 ;        *  McClaskey  v.  Barr,  48  Fed  Rep. 

8.  G,  26  Pao.  Rep.  865.  130. 

*  United  States  Equity  Rule  86.  '  Sturdevant  v.  Stanton,  47  Conn. 

'  Putnam  v.  Day,  22  Wall.  67.   See,  579.    See,  also,  Samson   v.  Hunt,  1 

also,  Synnott  v.  Shaughnessy,  130  U.  Root,  207. 
S.  572.  'Beers  v.  Botsford,  18  Conn.  146 
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facts  on  which  the  decree  was  passed.'  Where  fraud  is  an  in- 
ference of  law  from  certain  facts,  it  is  not  necessary  that  a 
court  of  equity  in  passing  its  decree  should  in  terms  find  the 
fraud,  but  it  is  enough  if  the  court  finds  the  facts.  It  is  other- 
wise where  the  fraud  depends  upon  motives  and  intents ;  then 
the  fraud  must  be  found  specifically.'  In  Indiana  a  special 
finding  in  a  suit  to  set  aside  a  chattel  mortgage  as  fraudulent, 
which  states  some  of  the  badges  of  fraud,  but  does  not  state 
as  an  ultimate  fact  that  there  was  fraud,  will  not  sustain  a 
judgment  for  plaintiff.'  In  Illinois  a  decree  which  does  not 
recite  the  facts  proved  will  be  reversed  as  not  warranted  by 
the  evidence,  when  there  are  no  depositions  or  master's  re- 
port or  certificate  of  the  evidence  on  file  in  the  case.*  A  recital 
in  the  decree  that  the  cause  was  heard  on  the  proofs  taken 
and  reported  by  the  master  cannot  be  contradicted  by  the 
clerk's  certificate  that  there  is  no  report  of  the  master  on  the 
files.'  The  Illinois  statute  providing  that  in  decrees  against 
married  women  the  evidence  shall  be  set  forth  does  not  apply 
where  the  decree  was  based  on  the  admissions  of  a  demurrer.' 

§  809.  The  same  subject  continned  —  Utah. —  In  Utah 
findings  of  fact  are  required  in  all  cases  where  issues  of  fact 
are  tried  without  a  jury,  and  they  should  be  filed  before  the 
entry  of  the  judgment  or  decree.'  If  additional  findings  are 
made  without  notice  to  the  adverse  party  they  may  be 
stricken  from  the  transcript  on  appeal.'  A  finding  "that 
there  was  no  such  tenancy  between  the  plaintiff  and  defend- 
ants in  the  mine  in  controversy  as  entitled  the  plaintiff  to  an 
account  "  is  not  sufficient  to  support  a  decree,  being  a  mere 

1  Samis  v.  King,  40  Conn.  300.  '  Kahn  v.  Central  Smelting    Ca, 

2  Lavette  v.  Sage,  29  Conn.  577.  102  U.  S.  641. 

3  Fletcher  v.  Martin,  126  IndL  55 ;  «  Kahn  v.   Central  Smelting  Co., 
S.  U,  28  N.  E.  Eep.  888.  102  U.  S.  641.    The  court  in  Dakota 

*  Baird  v.  Powers,  131  111.  66 ;  S.  a,  (Territory),  after  judgment  entered 

22  N.  E.  Rep.  796.  But  a  decree  dismiss-  and  a  finding  of  facts,  made  an  ad- 

ing  a  cross-bill  on  the  hearing  is  not  ditional  finding  of  facts  on  a  motion 

invalidated  by  a  failure  to  preserve  the  for  a  new  trial     It  was  held  that 

evidence.    Atkinson  v.  Chicago  Tire  there  was  nothing  to  forbid  it  in  the 

&  Spring  Works  (IlL),  27  N.E.  Rep.  919.  Dakota    Code    of    Civil    Procedure 

» Brown  v.  Miner,  128  IIL  148.  (§§  266,   267).     North  v.  Peters,  188 

«Heacook  v.  Hosmer,  109  111.  245,  U.  S.  273. 
by  a  divided  court 
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legal  inference,  not  the  finding  of  a  fact.'  In  an  action  to 
quiet  title,  a  finding  that  plaintiff  is  the  owner  in  fee  and  en- 
titled to  the  possession  of  the  described  parcel  of  land  is  a 
finding  of  an  ultimate  fact,  and  not  a  conclusion  of  law.* 

§  810.  Construction  of  decrees, —  Every  decree  in  a  suit 
in  equity  must  be  considered  in  connection  with  the  plead- 
ings, and  if  its  language  is  broader  than  is  required  it  will  be 
limited  by  construction  so  that  its  efiFect  shall  be  such,  and 
such  only,  as  is  needed  for  the  purposes  of  the  case  that  has 
been  made  and  the  issues  that  have  been  decided.'    "Where  a 


•Kahn  v.  Central  Smelting  Co., 
103  U.  S.  641.  In  an  action,  tried  to 
the  court,  to  determine  the  right  to 
the  use  of  the  watera  of  a  certain 
creek,  the  court  found  as  a  fact  that 
defendant  was  a  prior  appropriator  of 
a  portion  of  the  waters,  the  exact 
amount  of  which  could  not  be  stated ; 
declared,  as  a  conclusion  of  law,  that 
defendant  was  entitled  to  the  use  of 
the  waters  to  the  amount  appropri- 
ated by  him ;  and  decreed  that  de- 
fendant was  entitled  to  take  and  use 
the  waters  to  the  amount  of  his  prior 
appropriation.  The  decree  entered 
upon  such  findings  and  conclusions 
was  held  erroneous,  in  that  the  issues 
of  fact  were  not  found,  the  conclu- 
Bions  of  law  were  not  stated,  and  the 
rights  of  the  parties  were  not  settled. 
Nephi  Irrigation  Co.  v.  Jenkins 
(Utah),  31  Pac.  Rep.  986. 

2  Yharra  v.  Sylvany  (Cal.),  31  Pac. 
Rep.  1114.  The  Code  of  Civil  Pro- 
cedure of  Oklahoma,  article  1,  chap- 
ter 70,  section  1,  abolishes  all  dis- 
tinction in  pleading  and  practice 
between  actions  at  law  and  suits  in 
equity.  Article  19,  chapter  70,  sec- 
tion 8,  provides  that  on  trial  of  ques- 
tions of  fact  by  the  court  it  shall  not 
be  necessary  for  the  court  to  state  its 
findings  except  generally,  "unless 
one  of  the  parties  request  it,  with  a 
view  of  excepting  to  the  decision  of 
the  court  upon  the  questions  of  law 


involved  in  the  trial,  in  which  case 
the  court  shall  first  state  the  facts  in 
writing,  and  then  the  conclusions  of 
law  upon  them,  and  judgment  shall 
be  rendered  accordingly."  It  was  held 
to  be  error  in  an  equity  case  to  re- 
fuse a  request  of  defendants  that 
the  court  state  the  facts  in  writing 
and  the  conclusions  of  law  thereon. 
Thompson  v.  Russell  (Okl.),  32  Pac. 
Rep.  56. 

'Barnes  v.  Chicago  &c.  Ry.  Co., 
122  U.  S.  1.  For  a  decree  void  for 
uncertainty,  see  Shepherd  v.  Pefler, 
183  tr.  S.  636.  When  a  final  decree 
in  chancery  is  complete  in  itself,  its 
language  being  intelligible,  the  bill 
and  answer  cannot  be  read  for  the 
purpose  of  limiting  its  force  and 
controlling  its  legal  effect.  Wee- 
hawkeh  Ferry  Co.  v.  Sisson,  17  N.  J. 
Eq.  476.  Where  a  decree  is  so  dis- 
tinct and  certain  as  to  be  understood 
without  reference  to  the  pleadings 
and  other  proceedings,  it  is  not  nec- 
essary to  attach  a  copy  of  the  pro- 
ceedings to  such  decree  when  it  is 
introduced  in  evidence  in  another 
suit  Beck  v.  Henderson,  76  Ga.  860. 
That  a  final  decree  is  inconsiste»t 
with  an  interlocutory  decree  is  im- 
material, as  the  latter  may  be  modi- 
fied on  final  hearing.  Thompson  v. 
White,  76  Cal.  381 ;  a  g,  18  Pac.  Rep. 
899.    See  §  635,  sttpro. 
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decree,  directing  the  order  of  application  of  funds  in  payment 
of  certain  notes,  refers  to  such  notes  by  their  exhibit  mark, 
without  finding  the  amount  and  date  of  maturity  of  each,  ref- 
erence may  be  had  to  the  pleadings  on  which  such  decree  is 
based  to  ascertain  the  same.'  A  decree  in  an  action  to  cor- 
rect an  erroneous  description  in  a  deed  is  not  void  because  it 
misdescribes  the  premises,  where  reference  is  made  therein  to 
a  conveyance  containing  a  good  description.* 

§811.  Foreclosure  decrees. —  The  right  to  redeem  is  a 
favorite  equity,  and  will  not  be  taken  away  except  upon  a 
strict  compliance  with  the  steps  necessary  to  divest  it.'  The 
finding  of  the  amount  due  in  a  decree  of  foreclosure  and  sale 
is  the  foundation  of  the  right  of  the  mortgagee  to  proceed 
further,  and  if  a  larger  amount  than  is  actually  due  is  ordered 
to  be  paid  it  is  fatal  to  subsequent  proceedings.*  A  decree 
of  strict  foreclosure  which  does  not  find  the  amount  due, 
which  allows  no  time  for  the  payment  of  the  debt  and  the 
redemption  of  the  estate,  and  which  is  final  and  conclusive 
in  the  first  instance,  cannot  be  sustained.*    It  is  not  necessary 

lEedhead    v.    Baker    (Iowa),    53  amount  reported  was  due  from  the 

N.  W.  Rep.  Ill  defendants  to  the  complainant,  and 

2ThaiD  V.  Rudisill,  126  Ind.  272;  that  the  execution  was-  properly 
S.  C,  26  N.  K  Rep.  46.  A  decree  in  awarded  and  issued  thereon.  Ruck- 
partition  stated  patent  title  in  Solon  man  v.  Decker,  28  N.  J.  Eq.  5. 
W.  M.,  and  a  conveyance  thereafter  '  Chicago,  Danville  &c.  R.  Co.  v. 
by  "said  John  W.  M."  It  was  held  Fosdick,  106 TJ.  S.  82. 
that  the  whole  decree  might  be  read  *  Chicago,  Danville  &c.  R.  Co.  v. 
together  to  establish  that  "  Solon "  Fosdick,  106  U.  S.  82.  See,  also,  Cen- 
and  "John"  designated  one  and  the  tral  R  Co.  v.  Central  Trust  Co.,  133 
same  person.  Gage  v.  Goudy,  141  U.  S.  83.  The  decree  need  not  aacer- 
IlL  215 ;  s.  G,  80  N.  E.  Rep.  320.  tain  the  amount  due  on  a  mortgage 
Where  there  was  a  decree  for  an  prior  to  the  one  foreclosed.  Stratton 
account,  and  that  the  defendants  pay  v.  Reisdorph  (Neb.),  53  N.  W.  Rep.  136. 
to  the  complainant  the  amount  found  'Clark  v.  Reyburn,  8  Wall.  318.  A 
due  on  such  account,  and  a  reference  decree  for  a  foreclosure  unless  a  cer- 
accordingly,  and  on  the  coming  in  of  tain  sum  be  paid  must  be  supported 
the  master's  report,  which  was  duly  by  a  finding  that  this  sum  is  due 
confirmed,  reporting  a  sum  due  from  upon  the  mortgage.  Goodrich  v. 
the  defendants  to  the  complainant,  Stanley,  23  Conn.  79.  On  a  bill  for 
an  order  for  an  execution  to  make  foreclosure  the  time  to  redeem  may 
the  money  was  entered,  it  was  held  be  enlarged  upon  equitable  terms 
that  the  decree  and  order  together  and  according  to  circumstances; 
(•■.Mstituted  an  adjudication  that  the  but  this    practice    applies    only    to 
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that  a  decree  of  foreclosure  and  sale  should  describe  the  prem- 
ises precisely ;  it  is  usual  to  designate  them  in  the  decree  by 
reference  to  the  bill.' 

§  812.  Interlocutory  decree  for  a  sale. —  In  a  decree  of 
foreclosure  of  railroad  property  it  is  proper  to  make  an  order 
of  sale  subject  to  the  rights  and  equities  of  parties  to  the  suit 
under  liens  or  judgments  claimed  by  them,  and  to  reserve 
such  rights  for  further  adjudication.*  In  proceedings  for  the 
foreclosure  of  two  railroad  mortgages  it  was  held  to  be  within 
the  power  of  the  court,  and  a  proper  exercise  of  its  discretion, 
to  order  a  sale  before  the  rights  of  the  parties  under  the 
several  mortgages  had  been  fully  determined  and  ascertained, 
the  trustees,  a  majority  of  the  bondholders,  and  the  company 
itself,  asking  for  an  immediate  sale.' 

§  813.  Deficiency  decree  on  foreclosure  suits. —  According 
to  the  English  chancery  practice,  it  was  formerly  decided  in 
the  federal  courts  that  after  a  decree  of  foreclosure  and  sale, 
and  confirmation  thereof,  it  was  erroneous  to  direct  execu- 
tion for  the  balance  of  the  debt.* 

strict  foreclosures  and  not  to  decrees  *  McGee  v.  Smith,  16  N.  J.  Eq.  462. 

for  a  sale  of  the  mortgaged  prem-  ^gagg  v.  Central  R.  Co.,  99  U.  S. 

ises.    Ferine  v.  Dunn  (1819),  4  Johns.  334. 

Gh.  140.  A  sale  under  foreclosure  is  '  First  National  Bank  &c.  v.  Shedd, 
not  invalid  because  made  under  the  131  U.  S.  74.  But  in  this  class  of 
latter  of  two  decrees,  differing  only  cases  the  court  will  never  make  an 
in  the  manner  of  describing  the  interlocutory  order  for  an  immediate 
property,  both  purporting  to  be  final,  sale  upon  terms  discharging  the  lien 
and  having  been  entered  at  the  same  of  a  mortgage  not  yet  due,  unless  it 
term.  The  court  said:— "The  addi-  clearly  appears  not  only  that  in  the 
tion  to  the  original  decree  could  be  end  there  must  be  a  sale  of  the  prop- 
made  by  the  court  during  the  term  erty,  but  a  sale  upon  those  terms, 
in  which  that  decree  was  rendered.  Penn.  E.  Co.  v.  Allegheny  VaL  R.  Co., 
The  court  could  lose  jurisdiction  over  42  Fed.  Rep.  82. 
it  only  by  the  adjournment  of  the  *  Noonan  v.  Braley,  2  Black,  499 ; 
term  with  no  motion  pending  re-  Orchard  v.  Hughes,  1  Wall  78,  hold- 
specting  it  It  would  have  been  more  ing  that  the  rule  extended  to  a  terri- 
orderly  and  convenient  to  have  re-  torial  court  Under  Equity  Rule  92,  in 
ferred  to  the  first  one  and  stated  in  suits  for  foreclosure  of  mortgages 
what  particular  the  latter  was  in-  "  a  decree  may  be  rendered  for  any 
tended  to  modify,  supplement  or  balance  that  may  be  found  due  to 
supersede  the  former,  but  this  was  the  complainant  over  and  above  the 
not  essential"  Barrell  v.  Tilton,  119  proceeds  of  the  sale  or  sales,"  but  such 
0.  S.  637.  a  decree  must  be  supported  by  alle- 
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§  814.  Sale  must  be  authorized  by  decree. —  An  interloc- 
utory decree  in  a  suit  for  division  of  partnership  property,  in 
which  no  authority  was  given  to  sell  until  a  commission  had 
reported,  and  the  court  had  passed  on  the  report,  does  not  au- 
thorize a  sale.'  It  is  doubtful  if  a  sale  in  chancery  without  a 
decree  to  support  it  can  be  made  valid  by  a  subsequent  gen- 
eral order  of  confirmation.* 


§  815.  Rules  regulating  decrees  for  sale. —  On  a  foreclos- 
ure for  interest  the  general  rule  is  that  only  so  much  of  the 
property  as  may  be  necessary  to  raise  the  amount  of  the  in- 
terest in  default  shall  be  sold.'  If  the  premises  are  incapable 
of  being  sold  in  parcels  or  of  being  divided  without  injury, 
the  whole  may  be  sold,  though  the  whole  of  the  debt  is  not 
due,  and  the  proceeds  applied  to  pay  the  interest  and  costs 
and  the  surplus  to  the  discharge  of  the  principal  of  the  debt.* 


gations  in  the  bill  showing  that  the 
amount  is  due.  Central  B.  Co.  v. 
Central  Trust  Co.,  133  U.  &  8a 
United  States  Revised  Statutes,  sec- 
tion 808,  relating  to  the  District  of 
Columbia,  and  providing  for  a  per- 
sonal decree  in  proceedings  to  en- 
force a  lien,  applies  to  suits  for  the 
foreclosure  of  deeds  of  trust  in  the 
nature  of  mortgages  to  secure  the  pay- 
ment of  money.  Dodge  v.  Freeman's 
Savings  &c.  Ca,  106  U.  S.  445.  In  New 
Jersey  a  party  defendant  in  a  fore- 
closure suit  cannot  be  held  liable  for 
a  deficiency  prayed  against  him,  un- 
less a  ticket  or  notice  to  that  effect 
be  served  on  him  with  the  subpoena 
to  answer,  in  compliance  with  Rule 
53.  Libby  v.  Rennie,  31  N.  J.  Eq.  43. 
1  Gray  v.  Brignardello,  1  Wall.  637. 
On  the  failure  of  the  purchaser  at  a 
judicial  sale  to  comply  with  its 
terms,  the  court  made  an  order  re- 
quiring him  to  show  cause.  The 
purchaser  failed  to  do  so,  but  filed 
with  the  master  his  written  consent 
that  the  lands  should  be  resold  at  his 
risk,  and  during  the  pendency  of  the 
proceeding  to  compel  the  purchaser 


to  comply  with  said  terms,  and  with- 
out any  new  order  of  sale,  the  master 
resold  the  lands  for  an  inadequate 
price.  It  was  held  that  the  master 
had  no  power  to  make  the  latter  sale, 
and  that  it  was  invalid  and  must  be 
set  aside.  Paulk  v.  Paulk,  38  S.  a 
481 ;  s.  a,  6  S.  E.  Bep.  330. 

2  Milwaukee  &c.  R.  Co.  v.  Soutter, 
3  Wall  510 ;  Gray  v.  Brignardello,  1 
Wall  637. 

'  McFadden  v.  May's  Landing  &c. 
R  Co.,49N.  J.  Eq.  176.  Where  a  suit 
for  foreclosure  is  brought  for  over- 
due interest  the  complainant  may 
have  a  decree  nisi  for  the  amount 
due  and  for  a  sale  of  the  property 
upon  default  in  payment  Upon  the 
payment  of  the  amount  due  the  fore- 
closure decree  will  be  suspended 
until  default  again  occurs  in  the 
payment  of  interest  Farmers'  L.  & 
T.  Co.  V.  Chicago  &c.  By.  Co.,  37  Fed. 
Rep.  146. 

*  Campbell  v.  Macomb,  4  Johna 
Ch.  534.  Where  mortgaged  prem- 
ises are  an  inadequate  security  for 
the  debt  and  the  mortgagor  is  irre- 
sponsible, the  court,  although  the  en- 
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Permission  to  bondholders,  who  are  mortgagees,  to  purchase 
at  a  sale  of  the  mortgaged  property,  and  to  pay  by  their 
bonds,  is  not  only  usual  but  highly  advantageous  to  all  per- 
sons who  have  an  interest.*  When  the  court  departs  from  the 
general  rule  of  selling  property  at  public  auction,  it  should 
be  fully  informed  as  to  its  probable  value.  A  private  sale 
ought  not  to  be  made  at  a  valuation  fixed  by  a  single  witness.^ 

§  816.  Proceedings  under  decrees  for  sale  generally. — 

The  usual  mode  of  selling  property  under  a  decree  or  order 
in  chancery  is  a  direction  that  it  shall  be  sold  with  the  ap- 
probation of  a  master  in  chancery  to  whom  the  execution  of 
the  decree  in  that  particular  has  been  confided.'  The  master's 
report  approving  the  sale  becomes  the  basis  of  a  motion  to 
the  court  by  the  purchaser  that  his  purchase  may  be  con- 
firmed.*   Notice  of  the  motion  is  given  to  the  solicitor  in  the 


tire  mortgage  debt  is  not  due,  will 
order  the  whole  of  the  premises  to 
be  sold  or  so  much  as  is  necessary  to 
pay  the  whole  debt  and  costs,  unless 
the  defendant  pays  to  the  complain- 
ant the  sum  which  will  become  due 
before  the  sale  and  gives  ample 
security  for  payment  of  the  resi- 
due when  it  becomes  dua  SuSern 
V.  Johnson,  1  Paige,  450.  Although 
a  decree  directs  the  sale  of  the  whole 
of  the  mortgaged  premises,  the  court 
may,  if  the  property  be  divisible, 
order,  after  execution  issued,  that 
only  such  parts  be  sold  as  may  be 
necessary  to  pay  the  amount  due  on 
the  decree.  Allen  v.  Wood,  31  N.  J. 
Eq.  103,  105.  See,  also,  American  L. 
&  F.  Ins.  Co.  V.  Ryerson,  6  N.  J.  Eq. 
9.  The  sale  of  a  plantation  and  the 
personalty  on  it,  under  a  mortgage, 
in  block  instead  of  separately,  is  only 
an  irregularity,  for  which  the  sale 
will  not  be  disturbed  on  the  com- 
plaint of  a  creditor  who  fails  to 
show  that  a  larger  sum  will  be  real- 
ized on  a  resale  of  the  properties 
separately.  Stockmeyer  v.  Tobin,  139 
U.  8.  176;  s.  G,   11  S.  Ct.  Rep.  504 


A  decree  and  execution  may  be 
amended  by  an  order  directing  that 
the  mortgaged  premises  be  sold  in  a 
different  manner  from  that  directed 
by  the  decree  and  execution.  Such 
amendment  cannot  injuriously  affect 
the  title  acquired  by  the  purchaser 
at  the  sheriff^s  sale.  "It  has  been 
the  practice  of  this  court  to  make 
such  amendments  in  that  manner  in 
the  interest  of  all  parties,  thus  to 
provide  for  the  sale  of  the  mortgaged 
premises  in  the  most  advantageous 
way.  The  subject  is  thoroughly 
under  the  control  of  the  court." 
Equitable  Life  Ass.  Soc.  v.  Laird,  24 
N.  J.  Eq.  319,  337.  See  Lithauer  v. 
Royle,  17  N.  J.  Eq.  40. 

iKetchum  v.  Duncan,  96  TJ.  S. 
659. 

2  Bound  V.  South  Carolina  Ry.  Co., 
46  Fed.  Rep.  315.  Where  a  decree  re- 
quires land  to  be  sold  at  public  sale, 
a  private  sale  by  the  commissioner 
is  void.  Hutson  v.  Sadler,  31  West 
Va.  358;  S.  u,  6  S.  E.  Rep.  920. 

'  Williamson  v.  Berry,  8  How.  546. 

*  Williamson  v.  Berry,  8  How.  546. 
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cause,  and  confirmation  nisi  is  ordered  by  the  court,  to  be- 
come absolute  in  a  time  stated  unless  cause  is  shown  against 
it.'  Then,  unless  the  purchaser  calls  for  an  investigation  of 
the  title  by  the  master,  it  is  the  master's  privilege  and  duty 
to  draw  the  title  for  the  purchaser,  reciting  in  it  the  decree 
for  sale,  his  approval  of  it,  and  the  confirmation  by  the  court 
of  the  sale  in  the  manner  that  such  confirmation  has  been 
ordered.' 

§  817.  The  same  subject  contiuned  —  Subsequent  adjust- 
ment of  priorities. —  The  practice  that  should  be  followed  in 
cases  of  railroad  foreclosures  in  the  federal  courts,  where  a 
sale  of  the  property  is  had  before  the  rights  of  all  intervening 
parties  are  determined,  and  where  by  the  terms  of  the  decree 
the  court  reserves  full  power  to  hear  such  matters  after  the 
sale,  with  the  right  to  subject  the  property  and  its  proceeds 
t@  the  payment  of  claims  finally  adjudged  to  be  prior  to  the 
lien  of  the  mortgage,  has  been  laid  down  as  follows : — "  When 
a  sale  is  made  under  a  decree  of  the  kind  described,  it  is  the 
duty  of  the  purchaser,  upon  a  confirmation  of  the  sale,  to 
make  himself  a  party  to  the  foreclosure  proceedings,  by  filing 
therein  a  supplemental  bill  or  petition  of  intervention  setting 
forth  the  fact  that  he  has  by  purchase  of  the  property  become 
•a  party  in  interest,  thus  showing  that  he  has  become  subject 
to  the  burdens  and  entitled  to  the  benefits  of  the  decree  under 
winch  he  has  purchased  the  property.  Furthermore,  if  the 
purchaser  does  not  reside  within  the  territorial  limits  of  the 
jurisdiction  of  the  court,  he  should  appear  by  an  attorney 
who  is  a  member  of  the  bar  of  the  court  having  charge  of  the 
foreclosure  proceed>.ngs,  so  that  when  need  arises  the  court 

1  Williamson  v.  Barry^  8  How.  .^46.  the  decree  where  the  appeal  does  not 
Confirmation  may  be  made  upon  operate  as  a  supersedeas.  Union  Mut, 
terma  Farmers'  L.  <5;  T.  Co.  v.  Green  L.  Ins.  Co.  v.  Windett,  36  Fed.  Rep. 
Bay  &c.  R.  Co.,  10  Biss.  203 ;  s.  c,  6  838.  It  is  the  constant  practice  of 
Fed.  Rep.  100 ;  Farmers'  L.  &  T.  Co.  the  court  to  permit  the  purchaser  at 
V.  Central  R.  R.,  17  Fed.  Rep.  758,  a  master's  sale  to  assign  his  bid  and 

2  Williamson  v.  Berry,  8  How.  546.  to  direct  the  conveyance  to  be  made 
It  is  no  defense  to  a  rule  on  the  to  the  assignee,  without  prejudice, 
master  requiring  him  to  make  a  deed  however,  to  any  equitable  rights  or 
to  the  purchaser  at  a  sale  made  by  liens  of  third  persons  which  become 
liim  under  a  decree  of  foreclosure  vested  before  such  assignment  Proc- 
t)iat  an  appeal  has  been  taken  from  tor  v.  Farnham,  5  Paige,  614. 
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may  be  enabled  to  have  before  it  all  persons  interested  in  re- 
sisting the  allowance  or  payment  of  claims  which  are  asserted 
to  be  entitled  to  priority  of  payment."  If  he  fails  tp  make 
application,  "  then  the  court  should  by  appropriate  action 
compel  the  purchaser  to  become  a  party  to  the  record."  If 
he  makes  himself  a  party,  "  then  it  will  be  the  duty  of  the 
circuit  court  to  cause  notice  to  be  given  him  before  passing 
upon  intervening  claims,  or  directing  their  payment  from  the 
fund  in  court,  and  thus  full  opportunity  will  be  afforded  all 
parties  interested  to  be  heard  for  the  protection  of  their 
rights." ' 

§  818.  Foreclosure  sales^  by  whom  conducted. —  Sales  of 
mortgaged  premises  under  a  decree  of  foreclosure  and  sale  in 
the  federal  courts  are  usually  made  by  the  marshal  of  the 
district  where  the  decree  was  entered,  or  by  a  master  ap- 
pointed by  the  court,  as  directed  in  the  decree.^  In  the 
absence  of  a  statutory  provision  the  general  rule  is  that 
judicial  sales  shall  be  made  in  the  presence  and  under  the 
immediate  supervision  of  the  officer  designated  in  the  decree 
commanding  the  sale.'  A  sheriff  cannot  make  a  valid  sale  by 
a  special  deputy  under  parol  appointment,*  or  by  an  assistant, 

1  Per  Shiras,  J.,  in  Fitzgerald  v.  the  complainant,  the  complainant's 
Evans,  49  Fed.  Rep.  436,  429.  The  solicitor  is  entitled  to  select  the  mas- 
dismissal  of  an  appeal  in  the  case  ter  and  to  place  the  decree  in  his 
also  emphasizes  the  im.portance  of  hands  to  be  executed,  unless  the 
becoming  a  party  on  the  record  if  he  court  has  directed  otherwise.  Watt 
desires  to  avail  himself  of  the  right  of  v.  Crawford,  11  Paige,  470.  See,  also, 
appeal.  Brown  v.  Frost,  HoflE.  Ch.  41.    Sales 

2  Blossom  V.  Milwaukee  &c.  R  Co.,  after  decree  of  foreclosure  are  usu- 
3  WalL  196.  A  foreclosure  sale  by  a  ally  conducted  under  the  advice  of 
master  who  has  neglected  to  give  the  the  solicitor  of  the  complainants ; 
required  security  upon  his  appoint-  but  his  instructions,  if  oppressive  to 
men  t  to  office  cannot  be  impeached  the  respondents  or  unreasonable,  can- 
collaterally.  NiohoU  V.  NichoU,  8  not  control  the  officer,  because  the 
Paige,  349.  Sales  made  in  South  Car-  latter  has  duties  to  perform  to  the 
olina  under  order  of  court  in  coun-  respondent  as  well  as  to  the  com- 
ties  where  there  is  no  master  may  be  plainant,  and  to  the  court  as  well  as 
ordered  made  by  the  sheriff.  Childs  to  the  parties.  Blossom  v.  Milwaukee 
V.  Alexander,  22  S.  C.  169.    Upon  a  &c.  R  Co.,  3  Wall.  196. 

decree  for  a  sale  by  a  master,  foB  the  'Meyer  v.  Bishop,  27  N.  J.  Eq.  141. 
benefit  of  some  of  the  defendants  in  *  Meyer  v.  Patterson,  28  N.  J.  Eq. 
the  suit  as  well  as  for  the  benefit  of    239. 
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under  a  general  verbal  direction  to  make  the  sale  and  ad- 
journments necessary  on  a  given  day.*  Under  a  decree  di- 
recting a  sale  by  a  master  "  residing  in  the  city  of  New  York," 
a  sale  made  by  a  master  residing  in  another  county  was  held 
to  be  void.' 

§  819.  Conduct  of  sale. —  It  is  not  absolutely  necessary  that 
the  title  of  the  cause  should  be  inserted  in  the  master's  notice 
of  sale  under  a  decree ;  but  it  is  proper  that  such  title  should 
be  briefly  stated  for  the  purpose  of  attracting  the"  attention 
of  parties  who  may  be  interested  in  the  premises.'  A  state- 
ment of  the  amount  of  the  decree  in  the  notice  of  sale,  though 
proper,  is  not  essential.*  The  sale  should  be  advertised  at 
least  twice,  and  should  contain  a  reasonably  accurate  descrip- 
tion of  the  property.'  "Where  the  name  of  a  newspaper  was 
changed  after  an  order  to  advertise  a  foreclosure  sale  in  it, 
but  its  identity  remained,  it  was  held  proper  to  advertise  in 
it  under  the  order.*  An  officer  conducting  a  sale  under  order 
of  court  possesses  the  power  for  good  cause  shown  to  adjourn 
the  sale,  and,  if  the  interests  of  the  parties  require  it,  he  is 
bound  to  exercise  a  sound  discretion  on  the  subject.'  "Where 
the  day  fixed  for  the  sale  of  mortgaged  premises  is  afterwards 
appointed  a  legal  holiday,  the  officer  should  adjourn  the  sale. 
In  such  case  the  advertisement  is  not  rendered  invalid.' 
Where  a  sale  is  adjourned  no  publication  of  adjournment  is 
necessary.'  The  officer  conducting  the  sale  may  adopt  con- 
ditions of  sale  amply  sufficient  to  secure  compliance  by  the 
purchaser  with  his  bid,  but  he  cannot  impose  any  liability  on 
the  purchaser  with  respect  to  the  property  sold  which  would 

1  Meyer  n  Bishop,  87  N.  J.  Eq.  141.    not    be   set  aside    on   that  ground, 

2  Gates  V.  Woodruff,  4  Edw.  Ch.    although  it  would  have  been  more 
700.  proper  to  state  the  particular  hour. 

'Ray  V.  Oliver,  6  Paige,  489.  Coxe  v.  Halsted,  2  N.  J.  Eq.  311. 

*  Stratton  v.  Reisdorph  (Neb.),  53  '  Blossom  v.  Milwaukee  &c.  R.  Co., 

N.  W.  Rep.  136.  8  Wall.   196.    See    Bethlehem  Iron 

'Kauflman  v.  Walker,  9  Md.  239;  Co.  v.  Phila.  &c.  Ry.  Co.,  49  N.  J.  Eq. 

Merwin  v.  Smith,  2  N.  J.  Eq.  182.  356;  Seaman  v.  Riggins,  2  N.  J.  Eq. 

6  Sage  V.  Central  R.  Co.,  99  0.  S.  214. 

334.     A  sale  advertised  for  a  speci-  « White  v.  Zust,  28  N.  J.  Eq.  107. 

fied  day  between  the  hours  of  twelve  'Coxe  v.  Ualsted,  2  N.  J.  Eq.  811. 
and  five  o'clock  in  the  afternoon  will 
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not  result  by  law  from  his  purchase.'  Unless  the  decree  di- 
rects the  master  to  subdivide  and  sell  in  parcels,  he  is  not 
compelled  to  do  so.'  "  The  general  rule  is  well  settled  that 
where  a  tract  of  land  is  divided  into  distinct  parcels,  it  must 
be  sold  in  that  way." ' 

§  820.  Authority  to  set  aside  sale. —  Auction  sales  under 
a  decretal  order  are  always  regarded  as  under  the  control  of 
the  court  to  set  the  sale  aside  or  open  it,  if  the  circumstances 
of  the  case  require  it;  before  it  has  been  confirmed.*  If  the 
court  is  deceived  by  the  report  of  a  receiver  or  master  as  to 
the  conditions  upon  which  property  is  sold  under  its  order, 
and  the  purchaser  participates  in  the  deception,  the  court  can, 
at  any  time  before  the  rights  of  third  parties  have  intervened, 
set  aside  the  whole  proceedings,  including  the  deed.  But 
after  the  rights  of  such  third  parties  have  accrued,  its  author- 
ity in  that  respect  can  only  be  exercised  consistently  with 
protection  to  those  rights." 

§821.  The  same  subject  continued  —  Grounds  for  set- 
ting aside. — To  justify  the  interference  of  the  court  there 
must  be  fraud,  mistake,  or  some  accident  by  which  the  rights 
of  the  parties  have  been  affected.'    "  Conversely  there  can  be 

J  Hackensack  Waier  Co.  v.  De  Kay,  channery  may  be  set  aside,  even  after 

36  N.  J.  Eq.  548.  deed  delivered,  by  an  order  made  in 

2  WoodhuU  V.  Osborne,  3  Edw.  Ch.  the  original  cause,  either  for  impro- 
620.  See,  also,  Suffern  v.  Johnson,  1  priety  in  the  sale  or  for  the  purpose 
Paige,  450.  of  letting  in  a  defense  to  the  action. 

3  Coxe  V.  Halsted,  3  N.  J.  Eq.  311,  Mutual  Life  Ins.  Co.  v.  Sturges  (1880), 
319 ;  Corles  v.  Lashley,  15  N.  J.  Eq.  33  N.  J.  Eq.  338 ;  National  Bank  v. 
116.  In  respect  of  a  railroad  fore-  Sprague,  31  N.  J.  Eq.  458.  Under  the 
closure  sale  it  seems  that  there  is  no  practice  in  New  Jersey,  a  sale,  after 
authority  for  selling  by  piecemeal  delivery  of  the  deed,  will  be  opened 
parcels  of  the  property  except  by  the  on  petition  on  the  same  grounds  as, 
consent  of  all  persons  interested  ex-  under  the  English  practice,  a  sale 
pressed  either  in  open  court  or  in  would  be  opened  after  confirmation, 
writing.  See  Bound  v.  South  Caro-  Campbell  v.  Gardner,  11  N.  J.  Eq. 
lina  Ey.  Co.,  46  Fed.  Rep.  315,  316;  433. 

Kneeland  v.  Trust  Co.,  136  U.  S.  89.  egeaman  v.  Riggins,  2  N.  J.  Eq. 

<  Blossom  V.  Milwaukee  &c.  E.  Co.,  214.   Inadequacy  of  price  alone  insuf- 

3  Wall.  196 ;  Woodward  v.  Bullock,  ficient    Francis  v.  Church,  Clarke's 

S7  N.  J.  Eq.  507.  Ch.  475 ;  Mott  v.  Walkley,   8  Edw. 

■^  Koontz  V.  Northern  Bank  &c.,  16  Ch.  590 ;  White  v.  Zust,  38  N.  J.  Eq. 

Wall.  196.    A  sale  under  a  decree  in  108 ;  Brown  v.  Frost,  10  Paige,  243 ; 
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no  doubt  that  a  person  whose  property  has  been  sold  at  judi- 
cial sale,  to  his  injury,  may  always,  if  he  applies  promptly 
and  is  without  fault,  have  the  sale  set  aside  upon  showing 
that  he  was  prevented  from  attending  the  sale  by  fraud,  mis- 
take or  accident."  '  A  sale  will  not  be  set  aside  because  the 
terms  of  sale  are  unusually  strict  or  severe,  if  the  circum- 
stances of  the  case  call  for  rigid  measures  and  no  disposition 
is  manifested  to  oppress  or  injure  the  defendant.'  A  sale 
under  a  railroad  mortgage,  where  the  amount  of  bonds  in  the 
hands  of  'bona  fide  holders  was  less  than  $200,000,  and  the  no- 
tice of  sale  set  forth  that  the  mortgage  debt  was  $2,000,000, 
and  that  $70,000  interest  was  due,  was  set  aside  as  grossly 
fraudulent  and  unjust.' 


Garitee  v.  Popplein  (Md.),  20  Atl. 
Rep.  1070.  See,  also,  Boyd  v.  Hud- 
son City  &c  Society,  34  N.  J.  Eq. 
349 ;  Cline  v.  Prall,  27  N.  J.  Bq.  415. 
But  it  may  avail  in  conjunction 
with  other  equitable  circumstancea 
Wetzler  v.  Schaumann,  24  N.  J.  Eq. 
60 ;  Van  Arsdalen  v.  Vail,  32  N.  J. 
Eq.  189 ;  Van  Dyke  v.  Van  Dyke,  31 
N.  J.  Eq.  176;  New  Jersey  a  F. 
Comm'rs  v.  Peters,  32  N.  J.  Eq.  113 ; 
Smith  V.  Alton,  22  N.  J.  Eq.  572; 
Rea's  Ex'r  v.  Wheeler,  27  N.  J.  Eq. 
392 ;  James  v.  Milwaukee  &c.  R.  Co., 
6  Wall.  752;  Campbell  v.  Gardner,  11 
N.  J.  Eq.  423 ;  Morris  v.  Woodward, 
25  N.  J.  Eq.  32.  Sales  may  be  set 
aside  on  the  ground  of  surprise  or 
misapprehension  created  by  conduct 
of  the  parties.  Woodward  v.  Bul- 
lock, 27  N.  J.  Eq.  507;  Dawson  v. 
Drake,  29  N.  J.  Eq.  383 ;  Van  Winkle 
V.  Stearns,  27  N.  J.  Eq.  238 ;  Large  v. 
Ditmars,  27  N.  J.  Eq.  406 ;  Barker  v. 
Richardson,  41  N.  J.  Eq.  656  (after 
an  ex  parte  confirmation);  Hewitt 
V.  Montclaire  Ry.  Co.,  25  N.  J.  Eq. 
393 ;  Seaman  v.  Riggins,  2  N.  J.  Eq. 
214;  Chamberlain  v.  Lamed,  32  N. 
J.  Eq.  295  (sale  after  one  hundred 
and  fifty-three  adjoui-nments,  ren- 
'lering    the    original   advertisement 


practically  obsolete);  Bell  v.  Vree- 
land,  35  N.  J.  Eq.  22 ;  Nevins  v.  Eg- 
bert, 31  N.  J.  Eq.  460 ;  or  for  misrep- 
resentations to  bidders.  Woodward  v. 
Bullock,  27  N.  J.  Eq.  507.  Ignorance 
of  legal  effect  of  purchase  is  an  in- 
suflBcient  ground.  Mott  v.  Shreve,  25 
N.  J.  Eq.  438.  See,  also,  Hayes  v.  Sti- 
ger,  29  N.  J.  Eq.  196.  Reasonable  re- 
fusal to  adjourn  a  sale  is  insu£Scient. 
Morris  v.  Woodward,  25  N.  J.  Eq.  32. 
On  petition  by  a  purchaser  at  fore- 
closure sale  to  set  it  aside,  the  court 
said :  —  "  While  contracts  of  this  de- 
scription are,  very  properly,  said  to 
be  made  with  the  court,  and  there- 
fore the  court  may  exercise  a  greater 
power  over  them  than  it  can  over 
any  other  class  of  contracts,  still,  it 
cannot  rescind  them  without  an 
equitable  or  legal  reason  sufficient 
to  justify  its  action."  Hayes  v. 
Stiger,  29  N.  J.  Eq.  196,  198. 

iPer  Van  Fleet.  V.  C,  in  Mutual 
Life  Ins.  Co.  v.  Goddard,  33  N.  J.  Eq. 
482,  483. 

i  Coxe  V.  Halsted,  2  N.  J.  Eq.  311. 

^  James  v.  Milwaukee  &c.  R.  Co.,  6 
Wall.  753.  See,  also,  Laight  v.  Pell, 
1  Edw.  Ch.  577.  It  seems  that  a 
master  is  liable  for  the  costs  of  set- 
ting aside  his  report  of  sale  and  of  the 
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§  822.  The  s&ite  siibjeftt  contiiued  —  Ipplicatioti  aiid 
^ail'tifes. —  No  person  can  ^pply  to  6pen  a  sale  under  iL  decree 
i>f  foreclosure  iihlfess  te  is  &  party  to  the  suii,  or  has  soine 
iiiterfest  in  the  inortgaged  premises ;  and  sUch  interest  must 
^|)pear  oil  the  facte  of  his  petitibn.  He  cannot  set  up,  at  the 
il^afing,  an  interest  in  the  premises  other  than  that  which 
appears  in  the  jjctition.'  After  a  sale  of  a  railroad  on  fore- 
clbsrire,  oiie  yrhb  had  no  interest  in  the  matter  at  the  time  of 
the  kdle  and  cbrifirmatioh,  but  who  alleged  that  he  subse- 
cjueitly  became  the  equitable  owner  of  some  of  the  bonds  se- 
cured by  the  mbrtg^e  that  was  fbreblosed,  was  not  permitted 
tb  interfere  to  set  the  sale  aside.^  A  party  who  has  notice  of 
the  suit,  and  does  not  appear  and  make  defense,  has  no  right 
to  ask  to  have  the  sale  opened  on  any  ground  which  he  might 
have  interposed  as  a  defense  unless  he  was  prevented  from 
making  his  defense  by  fraud  or  mistake.  Even  then,  if  he  is 
present  at  and  consents  to  the  sale,  he  thereby  waives  his 
rights.'  On  an  application  by  petition,  verified  by  affidavit  of 
the  party,  to  set  aside  a  foreclosure  sale,  the  material  facts  al- 
leged in  the  petition  must  be  proven.  The  affidavit  of  the 
party,  except  as  to  facts  peculiarly  within  his  own  knowledge, 
must  be  supported  by  other  evidence.* 

§  823.  Form  of  remedy  to  set  aside  sales. —  As  a  general 
rule  while  the  suit  is  undecided  —  while  it  remains  in  court 

consequent  proceedings  thereon,  if  decree  on  a  creditor's  bill,  the  debtor 
his  Conduct  has  been  grossly  im-  has  no  standing  in  court  to  have  the 
proper  and  oppressive.  Baring  v.  sale  set  aside  for  unfairness  or  inad- 
iloore,  5  Paige,  46.  equacy  of  price.  Guest  v.  Barton,  32 
iDay  «.  Lyon,  11  N.  J.  Eq.  331.  N.  J.  Eq.  120.  A  decree  of  foreclos- 
'Where  the  complainant  under  fore-  ure  of  railroad  property  and  con- 
closure  proceedings  is  the  purchaser  firtuation  of  sale  in  a  suit  by  the 
of  the  mortgaged  premises,  the  sale  trustee  will  not  be  set  aside  at  the 
may  beset  aside  on  petition;  a  bill  instance  of  a  bondholder  not  actually 
is  not  necessary.  Meyer  v.  Bishop,  a  party  to  the  sUit,  Where  there  is  no 
il  N.  J.  Eq.  l4l.  in  sales  by  naasters  evidence  that  the  trustee  kcted  dis- 
under  decrees,  purchasers  who  have  fibnestly  or  unfairly.  Sniitli  v.  Little 
bid  off  the  property  are  entitled  to  a  Rock  &c.  Co.,  lOO  U.  S.  '605. 
hearing  upon  the  question  whether  2  Fleming  v.  Li  CrdsSe  Aic.  E.  Co., 
Itie  sales  shall  be  set  aside.  _B\6a-  2  Wall.  759, 
Borii  V.  ililwauke'e  "&c.  E.  Co.,  1 
i^alL  655.  Where  land  fraudulently 
cbnvieyfe'd  has   been    sbld   under   a 


>Hall  V.  Urquhart,  11  N.  J.  Eq.  318. 
■•Coke  V.  Halsted,  2  N.  J.  feq.  311. 
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aod  subject  to  its  control  —  an  original  bill  is  not  a  proper 
remedy  to  impeach  and  set  aside  a,  sale.'  Before  it  is  per- 
fected by  confirmation,  in  the  absence  of  some  peculiar  cir- 
cumstances the  fairness  and  regularity  of  the  sale  cannot  be 
litigated  in  a  collateral  suit.*  Any  party  in  interest  or  the 
purchaser,  if  a  stranger,  who  by  his  bid  becomes  a  g'w«s*-party, 
may  move  for  or  resist  confirmation,  as  it  is  but  seldom  there 
can  be  either  reason  or  justice  in  resorting  to  collateral  reme- 
dies.' Whether  after  confirmation,  or  while  the  suit  is  still 
pending  and  undetermined,  relief  should  be  sought  by  petition 
in  that  suit,  or  more  formally  by  an  original  bill,  rests  largely 
in  the  discretion  of  the  court,  and  depends  upon  the  particular 
situation  of  the  case  and  the  relation  of  the  parties  to  it.* 
Where  the  original  suit  in  which  the  decree  of  sale  and  con- 
firmation were  rendered  has  been  determined  finally  —  no 
longer  remains  in  court  and  under  its  control  —  the  proper 
remedy  to  impeach  the  sale  and  to  obtain  a  resale  is  by  orig- 
inal bill.' 

§  824.  Resale. —  Until  the  report  of  sale  is  confirmed,  any 
person  interested  may  make  a  summary  application  to  the 
court  for  a  resale ;  provided  he  has  any  just  grounds  to  sus- 
tain the  application.'  "  It  has  been  held  that  a  resale  will  be 
ordered  in  the  following  cases : — 1.  When  there  is  fraud  or  mis- 
conduct in  the  purchaser  or  other  person  connected  with  and 
directing  the  sale.  2.  Where  there  is  a  surprise  upon  any 
party  in  interest  created  by  the  conduct  of  the  purchaser  or 
other  person  directing  the  sale  so  that  the  party  in  interest  is 

>  Sayre  v.  Elyton  Land  C!o.,  78  Ala.  85,  96,  97 ;   Coflfey  v.  Coffey,  16  DL 

85,  96.  241 ;  Henderson  v.  Herrod,  23  Miss. 

^Sayrev.  Elyton  Land  Co.,  73  Ala.  434;    McMinn    v.   Phipps,    3    Sneed 

85,  96 ;   Hutton  v.  Williams,  85  Ala.  (Tenn.),  196 ;  Crawford  v.  Tuller,  85 

503;  Brown  v.  Frost,  10  Paige,  243.  Mich.  57. 

'  Cases  cited  in  the  preceding  note.  «  Brown  v.  Frost,  10  Paige,  248.   On 

*  Sayre  v.  Elyton  Land  Co.,  73  Ala,  a  m.aster's  sale  wljich  reserves  the 

85,   96,  97 ;  Codwise  v.   Gelston,   10  right  to  keep  the  biddi^igs  open  until 

Johns.  521 ;  Brown  v.  Frost,  10  Paige,  the  deposit  is  paid,  and  a  purchaser 

243 ;  Tooley «.  'Kane,  1  Sm.  &  M.  (Gh.)  ref  vises  to  pay  the  deppsit,  po  order 

51^ ;    Ashbee  v.   Cowell,  Busb.   Eq.  for  la  i<ef|^le  is  necessary  —  the  master 

(N.  C.)  158:  Campbell  v.  Oardper,  11  may  go  op  as  if  no  sale  ^ad  taken 

N.  J.  Eq.  4m.  place     jEJewlett  v.  Payis,  3  Eflw.  ph. 

iSayie  ».  Elyton  Land  Co.,  73  Ala.  338. 
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misled.  3.  When  the  interests  of  infants  are  concerned  in 
opening  the  sale.  4.  "When  a  guarantor  who  is  liable  to  a 
personal  decree  has  misunde"stood  his  liability.  It  has  never 
yet  been  decided  that  mere  inadequacy  of  price  was  a  suffi- 
cient reason  of  itself  to  open  a  sale." '  "Where  the  mortgagee 
is  the  purchaser  the  court  will  regard  an  application  by  the 
mortgagor  for  a  resale  with  more  indulgence  than  when  a 
stranger  is  the  purchaser.*  The  English  practice,  which  per- 
mits the  opening  of  a  sale  when  an  offer  is  made  to  pay  a 
greater  sum  for  the  property,  has  not  been  adopted  in  New 
Jersey,'  and  did  not  obtain  in  the  New  York  court  of  chan- 
cery.'' In  the  federal  courts  the  sale  will  be  set  aside  before 
confirmation  upon  payment  of  the  purchaser's  expenses  and  a 
sufficient  price  in  advance." 

§  825.  The  same  subject  continued. —  A  decree  ordering  a 
resale,  without  regard  to  the  previous  payments  by  the  pur- 
chaser, and  the  right  to  make  such  additional  payments  as 
should  be  ascertained  to  be  due  and  required  to  be  paid,  was 
held  erroneous.'  A  defendant  who  has  appeared  in  the  suit, 
and  who  has  any  interest  in  property  sold  by  the  master,  or 

1  Per  Whittlesey,  V.  C,  in  Gardiner  arailable  without  a  suit  Mosby  v. 
V.  Schermerhoin,  Clarke'a  Ch.   101.     Withers,  80  Va.  82. 

A  resale  may  be  ordered  where  the  '  Seaman  v.  Riggins,  8  N.  J.  Eq. 

purchaser  neglects  to  comply  with  314;  Delaware  &c.   R  Co.  v.  Scran- 

the  terms  of  sale  within  a  reasonable  ton,   34  N.   J.   Eq.   439 ;   Bethlehem 

time.    Clark  v.  Hall,  7  Paige,  386.   A  Iron  Co.  v.  Phila.  &c.  Ry.  Co.,  49  N. 

resale  of  premises  sold  under  a  fore-  J.  Eq.  356. 

closure  execution  was  ordered  where  *  Duncan  v.  Todd,  3  Paige,  99 ;  Gar- 
one  claiming  an  interest  in  the  prem-  diner  v.  Schermerhorn,  Clarke's  Ch. 
ises  had,  by  neglect  of  her  counsel,  101 ;  Francis  v.  Church,  Clarke's  Ch. 
been  deprived  of  an  opportunity  to  475 ;  Woodhull  v.  Osborne,  3  Edw. 
protect  that  interest,  and  the  prop-  Ch.  614 ;  Williamson  v.  Dale,  3  Johns, 
erty  seemed  not  to  have  produced  Ch.  390.  See,  also.  Trull  v.  Rice,  92 
the  "  highest  and  best  price  it  would  N.  C.  573 ;  Vaughan  v.  Gooch,  93  N. 
bring  in  cash  at  the  time  of  the  sale,''  C.  524. 

according  to  the   statute.      Mutual  ^  Blackburn  ■«.  Selma  R  Co.,  3  Fed. 

Benefit  L.  Ins.  Co.  v.  Gould,  34  N.  J.  Rep.  689. 

Eq.  417.  1  District  of  Columbia  v.  McBlair, 

2  Campbell  v.  Gardner,  11  N.  J.  Eq.  134  IT.  S.  330.  The  conditions  of  a 
428.  The  court  may  order  a  resale  judicial  sale  required  a  payment  of 
for  a  default  in  payment  without  ten  per  cent  down,  and  provided 
first  exhausting  collaterals,  especially  that  if  the  bidder  should  not  com- 
when  the  collaterals  cannot  be  made  plete  the  sale  the  property  should  be 
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in  the  proceeds  of  the  sale,  is  entitled  to  notice  of  an  applica- 
tion to  discharge  the  purchaser  or  for  a  resale.'  A  resale  of 
mortgaged  premises  is  only  ordered  upon  terms;  and  the 
proper  terms  to  be  imposed  depend  upon  the  circumstances 
of  each  case.' 

§  826.  Enforcing  sale  against  purchaser. —  Purchasers  at 
sales  under  decrees,  if  not  already  parties  to  the  suit,  are  re- 
garded, to  a  certain  extent,  as  parties  to  it,  so  as  to  be  under 
the  control  of  the  court  on  the  one  hand  and  its  protection  on 
the  other.'  Such  purchaser  may  therefore  be  compelled  to 
complete  his  purchase  and  make  his  bid  good  by  rule  or  at- 
tachment issuing  out  of  the  court  under  whose  decree  the  sale 
is  had.*  But  the  parties  in  interest  may,  if  they  see  fit,  file  a 
bill  for  specific  performance,  and  sometimes  the  court  will 
itself,  in  a  case  of  doubt,  and  where  the  ends  of  justice  will  be 
served  by  it,  give  that  shape  to  the  litigation.*    Such  a  bill 


resold,  the  first  purchaser  not  to  be 
benefited  by  any  advance,  but  to  be 
chargeable  with  all  loss  and  expense. 
A  purchaser  failed  to  complete  the 
purchase,  and  a  resale  was  made  for 
a  sum  sufficient  to  pay  interest  on 
the  first  bid  and  the  expense  of  the 
second  sale.  It  was  held  that  the 
first  purchaser  was  entitled  to  have 
his  ten  per  cent  refunded  to  him. 
Chancellor  v.  Gummere,  40  N.  J.  Eq. 
279. 

1  Robinson  v.  Meigs,  10  Paige,  41. 
The  papers  on  a  motion  for  a  resale 
of  property  sold  nnder  a  mortgage, 
and  bid  in  for  plaintiff,  are  properly 
served  on  the  attorney  for  plaintiff 
in  the  foreclosure  suit,  though  plaint- 
iff conveyed  the  property  to  a  third 
person.  Bonnett  v.  Brown,  13  N.  T. 
Supl.  395. 

2  Francis  v.  Church,  Clarke's  Ch. 
475 ;  Hazard  v.  Hodges,  17  N.  J.  Eq. 
124  Where,  after  the  confirmation 
of  a  judicial  sale  to  enforce  in  favor  of 
the  vendor  payment  of  the  purchase 
money,  an  upset  bid  is  offered,  the 
court  may  attach  to  the  privilege  of 


a  resale  such  terms  as  in  its  discre- 
tion it  sees  fit  to  impose.  Yost  v. 
Porter,  80  Va.  855. 

s  Silver  v.  Campbell,  25  N.  J.  Eq. 
465 ;  Terbell  v.  Lee,  40  Fed.  Eep.  40, 
43;  Requa  v.  Rea,  2  Paige,  339; 
Ex'rs  of  Brasher  v.  Cortlandt,  3 
Johns.  Ch.  505 ;  Bowne  v.  Ritter,  26 
N.  J.  Eq.  456. 

<  Silver  v.  Campbell,  25  N.  J.  F^q. 
465;  Camden  v.  Mayhew,  129  XJ.  & 
73 ;  Gregory  v.  Tingley,  18  Met.  318. 
Where,  under  a  judicial  sale,  the 
purchaser's  liability  is  to  pay  money, 
it  cannot  be  discharged  in  any  other 
thing  against  the  wish  of  any  party 
in  interest  Frazier  v.  Hendrem,  80 
Va.  265. 

6  Bowne  v.  Ritter,  26  N.  J.  Eq.  456. 
Although  a  bidder  at  a  sheriff's  sale 
under  a  foreclosure  may,  by  his  own 
wilfulness,  have  put  himself  in  a 
position  where  the  court  would  not, 
on  his  application,  relieve  him  from 
the  consequences  of  his  bid,  yet  the 
court  will  refuse  to  compel  the  spe- 
cific performance  of  such  a  bid 
where  its  enforcement  must  be  un- 
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filed  without  direction  ot  the  coart  is  not  liable  to  demurrer 
by  the  purchaser  on  the  ground  that  there  is  a  more  summary 
method  of  compelling  him  to  aibide  by  his  contract.*  The 
officer  making  &  judicial  sale  representing  all  the  parties  in 
interest  is  the  only  necessary  party  complainant  to  a  bill  to 
enforce  performance  of  an  agreement  to  purchase.* 

§  827.  The  same  sirtjfcct  continued. —  In  mortgage  and 
partition  sales  in  dhahcery  if  the  premises  are  not  sold  at  the 
risk  of  the  purchaser  he  will  not  be  compelled  to  complete 
the  purchase  in  case  the  premises  should  be  incumbered  or  no 
title  should  pass  by  the  sale  or  there  should  be  difficulty  in 
obtaining  possession.'  The  coui't  will  not  compel  the  pur- 
chaser to  complete  his  purchase  when  he  will  not  obtain  such 
an  interest  in  the  preitiises  as  he  had  a  right  to  suppose,  from 
the  terms  of  the  Sale,  he  was  buying  when  the  property  was 
struck  ott  to  hiiri  on  his  bid:*  The  court  will  ndt  compel  a 
■purchaser  to  take  the  title  where,  by  the  fault  of  the  parties, 
the  coniplfetion  of  the  sale  has  been  delayed  so  long  that  he 
cannot  have  the  benefit  of  his  purchase  substsintially  as  if  the 
sale  had  been  completed  at  the  time  contemplated  by  'the 
tttrms  of  the  sale."    A  purchaser  at  a  judicial  sale  cannot  be 

just  to  the  bidder  atid  unconscion-  to  the  suit  has  an  interest  in  the 

ably  advantageous  to  the  mortgagee,  premises,  where  there  is  no  probabil- 

Sullivan  «.  Jetinings,  44  N.  J.  Eq.  11.  ity   that    any  such    interest    exists. 

'  Bowne  v.  Bitter,  26  N.  J.  Eq.  456.  Dunhato  v.  Minard,  4  Paige,  441. 

2  Bo^vne  w.  Ritter,  26  N.  J.  Eq.  456.  *  Seaman  v.   Hicks,  8  Paige,  655. 

»McGownu*Wilkins,l  Paige,  130;  A  second   mortgagee  foreclosed  his 

Coster   V.  Clark,  3    Edw.    Ch.  428.  mortgage  Xvithout  making  the  first 

Whei'e  'a  purchaser  at  a  master's  sale  mortgagee  a  party,  and  a  purchaser 

purchases  tinder  the  assurance  that  at  the  sale  bid  $1,150,  and  paid  in  cash 

he  is  to  receive  aperfect  title,  if  such  $125,  when  the  value  of  the  equity 

title  cannot  be  given  he  will  not  be  was  merely  nominal.    Though  culpa- 

compelled  to  complete  the  purohasa  bly  ignorant  of  the  existence  of  the 

Morris  v.  Mowatt,  2  Paige,  586.    The  first  mortgage  the  court  refused  to 

pilrOhaser  of  lands  at  a  partition  sale  enforce  the  bid  on   petition  of  the 

cannot  be  compelled  to  take  the  title  complainant,   and   also   declined  to 

when  it  appears  that  the"pro(ieedings  relieve  the  purchaser  on  his  own  pe- 

are  voidable.    Crouter  v.  Crouter,  17  tition,  but  left  them  to  settle  the  mat- 

N.  T.  Supl.  758.    The  purchaser  can-  ter  at  law.    Twining  v.  Neil,  38  N.  J, 

not  object  to  the  title  merely  on  the  Eq.  470. 

■ground  that  there  is  a  possibility  that  '  Clark  v.  Hall,  7  Paige,  886. 
some  person  other  than  the  parties 
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heard,  on  an  application  to  be  discharged  from  his  contract, 
to  impeach  the  decree  under  which  he  purchased.' 

§  828.  Enforcing  liability  of  purchaser  for  deficiency  on 
resale. —  Where  the  puro'i'^er  at  a  sale  under  order  of  court 
refuses,  without  cause,  to  fulfill  his  contract,  the  court  may, 
on  a  rule  to  show  cause,  order  the  estate  to  be  resold,  and  the 
purchaser  to  pay  the  expense  arising  from  the  non-completion 
of  the  purchase,  the  application  and  the  resale,  and  any  de- 
ficiency in  price  arising  upon  the  second  sale.'  Where  the 
decree  required  that  the  sale  should  be  made  for  cash  on  the 
day  of  the  sale,  the  payment  in  cash  on  that  day  is  a  condi- 
tion precedent  to  the  right  of  the  purchaser  to  demand  a  con- 
firmation of  the  sale ;  and  the  confirmation  of  the  sale  by  the 
court  is  not  necessary  in  order  to  fix  liability  on  him  for  a  de- 
ficiency arising  upon  a  resale^' 

§  829.  Title  of  the  pnrchaser. —  The  title  of  a  purchaser 
under  a  foreclosure  sale  is  co-extensive  with  the  description 
contained  in  the  mortgage,  the  bill  to  foreclose  and  the  writ  qf 
_fieri  ^facias  under  which  the  sale  was  made.*    The  buyer,  in 

'Sbultz  V.  Sanders,  38  N.  J.  Eq.  a  resale,  holding  him  responsible.ior 

154  any  deficiency  resulting  therelrojxi. 

2  Stuart  V.  Gay,  127  U.  S.  518;  Camden  v.  Mayhew,  supra. 
Camden  v.  Mayhew,  139  IT.  S.  73.  In  *  McGee  v.  Smith,  16  Jf.  J.  Eq.  468, 
the  case  first  cited  the  court  said :  —  holding  that  a  party  to  a, foreclosure 
"There  was  no  reason  for  a  resort  to  suit  cannQt  contest  the  title  of , the 
an  original  bill ;  the  most  suitable  purchaser  under  it,  while  the  de<;ree 
and  convenient  practice  was  to  en-  and  the  sale  and  the  conveyance  re- 
force  the  obligation  of  the  purchaser  main  in  force.  A  purchaser  of  land 
in  the  same  cause  by  a  supplemental  at  sheriff's  sale,  made  under  JL  fa. 
proceeding,  and  it   was  within  the  in  the  foreclosure  of  a  special  mort- 

, discretion  of  the  court  to  adopt  as  gage,  tamot  acquire  or  take  title  to 

the  proper  method  in  the  case  the  any  other  property  than  that  coming 

form  of  a  rule  to  show  cause."  within  the  description  in  the  mort- 

3  Camden  v.  Mayhew,  129  U.  S.  73.  gaga  Jones  v.  Lake  (La.),  10  So. 
Where  a  distinct  offer  is  made  in  Rep.  204  A  foreclosure  and  sale  of 
open  court  to  the  bidder  at  a  fore-  premises  does  not  cut  off  the  equi- 
closure  sale  to  confirm  the  sale  to  table  interest  of  a  person  in  posses- 
him  upon  his  complying  with  the  sion  of  the  premises  at  the  time  of 
terms  thereof  by  paying  in  cash  the  the  mortgage  and  of  the  sale,  unless 
amount  of  his  bid,  and  the  offer  is  he  is  made  a  party  to  the  foreclosure 
refused,  the  court  may,  without  a  proceedings.  De  Ruyter  v.  Trustees 
formal  confirmation  of  the  sale,  order  &c.,  2  Barb.  Ch.  556. 
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equity,  becomes  the  owner  from  the  day  the  report  of  the 
sale  is  confirmed,  and  the  premises  are  then  at  his  risk,  even 
though  he  has  not  received  a  deed.*  Equities  of  a  mortgagee, 
proper  for  adjudication  in  the  foreclosure  suit,  pass  to  the 
purchaser  at  the  sale  if  not  excepted  from  it.* 

§  830.  The  same  subject  continned. —  A  reversal  of  the 
decree  under  which  a  sale  has  been  made,  subsequent  to  the 
passage  of  title,  will  not  nullify  or  disturb  the  purchaser's 
title.'  But  a  court  of  equity  can  correct  its  decrees  during 
the  term  in  which  they  are  entered ;  and  one  who,  with  notice 
of  the  proceedings,  acquires  an  interest  on  the  faith  of  a 
decree,  takes  it  subject  to  the  possibility  of  its  correction  or 
vacation.* 


1  Gates  V.  Smith,  4  Edw.  Ch.  702. 

2  Richter  v.  Jerome,  133  U.  S.  233. 
sShultz  V.   Sanders,  38  N.  J.  Eq. 

154,  where  the  court  said : —  "  In  such 
case  the  injured  party  must  look  for 
redress  to  the  person  who  got  the 
money  for  the  land  and  not  to  the 
person  who  paid  his  money  for  the 
land  under  the  sanction  of  a  judicial 
sentence."  See  Olcott  v.  Hendrick, 
141  U.  S.  543,  547;  Bailey  v.  Fanning 
Orphan  School  (Ky.),  14  S.  W.  Rep. 
908;  Watson  v.  XJlbrich,  18  Neb.  186. 
"The  general  principle  that  a  pur- 
chaser under  a  decree  is  unaffected 
by  error  in  the  decree  and  has  a  right 
to  presume  that  the  court  has  prop- 
erly investigated  and  adjudged  the 
rights  of  the  parties  is  well  settled ; 
and  although  the  judgment  or  decree 
may  be  reversed,  yet  all  the  rights 
acquired  at  a  judicial  sale  while  it 
was  in  full  force,  and  which  it  au- 
thorized,  will    be   protected."     Per 


Wallace,  J.,  in  Phelps  v.  Elliott,  35 
Fed.  Rep.  455,  460 ;  Dickinson  v.  City 
of  Trenton,  33  N.  J.  Eq.  63. 

*  Henderson  v.  Carbondale  Coal  & 
Coke  Co.,  140  U.  S.  35 ;  s.  C,  11  S.  Ct 
Rep.  691 ;  Hitchcock  v.  Same,  140  U. 
S.  35 ;  s.  c,  11  S.  Ct.  Rep.  691.  From 
considerations  of  public  policy,  a 
court  of  equity  set  aside  a  judicial 
sale.  It  was  held  that  the  status  of 
the  purchaser  in  possession  from  the 
time  of  his  purchase  to  the  time  of 
the  setting  aside  of  the  sale  was  not 
that  of  a  tort-feasor  or  a  trespasser, 
but  rather  that  of  a  trustee,  bound 
only  to  exercise  ordinary  care  of  the 
property,  and  not  liable  for  rents 
which  without  his  fault  he  did  not 
receive ;  that  he  was  liable  for  insur- 
ance money  received  by  him,  less  the 
expense  incurred  in  obtaining  the  in- 
surance and  collecting  the  money. 
Bath  South  Carolina  Paper  Ca  v. 
Langley,  23  S.  C.  130. 
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§  831.  Enrolment  of  decrees  —  Correction  of  clerical 
errors. —  According  to  the  usual  course  of  chancery  practice 
in  the  courts  of  this  country,  State  and  federal,  an  original 
decree  is  to  be  deemed  recorded  and  enrolled  as  of  the  term 
in  which  the  final  decree  was  passed.'  All  judgments,  decrees 
or  other  orders  of  the  courts,  however  conclusive  in  their 
character,  are  under  the  control  of  the  court  which  pronounces 


1  Whiting  V.  Bank  of  United  States, 
13  Pet  6 ;  Robinson  v.  Rudkins,  28 
Fed.  Rep.  8 ;  Thompson  v.  Goulding, 
5  Allen,  82;  Clapp  v.  Thaxter,  7 
Gray,  386 ;  Burch  v.  Scott,  1  Gill  & 
J.  898;  Pfeltz  v.  Pfeltz,  1  Md.  Ch. 
Dec.  455 ;  Newland  v.  Glenn,  2  Md. 
Ch.  Dec.  368 ;  Sagory  v.  Bayless,  13 
Sm.  &  M.  153 ;  McMicken  v.  Perin, 
18  How.  507;  Dexter  v.  Arnold,  5 
Mason,  303;  Simms  v.  Thompson,  1 
Dev.  Ch.  197 ;  Allen  v.  Barksdale,  1 
Head  (Tenn.),  238 ;  Husley  v.  Robin- 
son, 16  Ala,  793;  La  Grange  &c.  R 


Co.  V.  Rainey,  7  Cold.  (Tenn.)  420, 
430.  See,  also.  Pitman  v.  Thornton, 
65  Me.  95,  99.  In  Michigan  it  is  not 
until  the  papers  are  attached  to- 
gether, and  the  required  certificate 
of  the  register  under  the  seal  of  the 
court  annexed  and  filed  in  his  oflBce, 
as  prescribed  by  Howell's  Statutes  of 
Michigan,  sections  6648, 6649,  that  the 
decree  and  proceedings  are  deemed 
to  be  enrolled.  Low  v.  Kalamazoo 
Circuit  Judge  (Lowu  Mills),  61  Mich. 
35. 
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them  during  the  terra  at  which  they  are  renderci!  or  entered 
of  record,  and  may  then  be  set  aside,  vacated,  modified  or  an- 
nulled by  that  court.*  "  Errors  in  judgments  or  decrees  are 
divided  into  errors  clerical  and  errors  judicial.  The  former 
may  be.  amended,  even  after  teirm,  provided  the  existence  of 
such  error  is  shown  by  the  record.^  Errors  judicial  can  only 
be  amended  upon  rehearing  or  appeal." '    In  Massachusetts, 


iBronaon  v.  Sohulten,  104  U.  S. 
410 ;  Henderson  v.  Carbondale  Coal 
&  Coke  Co.,  140  U.  &  26 ;  Ex  parte 
Lange,  18  Wall.  163 ;  Phillips  v.  Ord- 
way,  101  U.  S.  745.  A  formal  order 
and  decree  may  be  varied  at  any 
time  before  the  entry  of  the  final  de- 
cree. Park  V.  Johnson,  7  Allen,  378. 
A  court  has  a  right,  upon  motion,  to 
set  aside  its  decree  dismissing  a  bill 
at  the  same  term  in  which  it  was 
rendered  on  discovering  an  error  or 
that  the  consent  of  the  complainants 
to  the  dismissal  was  obtained  by 
fraud.    Doss  v.  Tyack,  14  How.  398. 

2  See  Hovey  v.  McDonald,  109  U.  S. 
150 ;  Witters  v.  Sowles,  82  Fed.  Rep. 
130 ;  Elizabeth  v.  American  &a  Co., 
97  tr.  S.  79.  A  decree  may  Ije  cor- 
.rected  or  amended  on  motion  or  pe- 
tition as  to  mere  clerical  errors,  or  by 
the  insertion  of  any  provision  or  di- 
rection which  would  have  been  in- 
serted as  a  matter  of  course  Jf  the 
same  had  been  asked  for  at  the- bear- 
ing as  a  necessary  or  proper  clause 
to  carry  into  effect  the  decision  of 
the  court  And  where  the  further 
direction  asked  for  is  merely  conse- 
quential upon  the  decree  itself,  the 
proper  course  is  to  supply  the  omis- 
sion by  a  distinct  order  without  al- 
tering the  decree.  Clark  v.  Hall,  7 
Paige,  382;  Lawrence  v.  Cornell,  4 
Johns.  Ch.  545.  If  any  error  has  oc- 
curred or  .anything  material  has 
been  omitted  in  a  decree,  which  it  is 
not  perfectly  a  matter  of  course  to 
correct  or  insert,  then  a  rehearing 
should  be  asked.    Gardner  v.  Dering, 


2  Edw.  Ch.  131.  In  Jones  v.  Daven 
port,  45  N.  J.  Eq.  77,  83,  upon  an  ap- 
plication for  leave  to  amend  a  bill 
and  enter  a.  new  £nal  decree,  the 
court  said:  —  "IThe  rule  respecting 
the  amendment  of  decrees,  as  it  has 
been  enforced  by  this  court,  may  be 
stated  as  follows :  —  The  court  will 
not  vary  or  alter  an  enrolled  decree, 
in  a  material  point,  without  a  bill  of 
review  or  a  new  hearing,  but  it, will 
amend  its  enrolled  decree,  e.yen  in  a 
material  respect,  on  petition,  nifjen- 
ever  amendn*ent,i8  necessary  to  give 
full  expressipn  to  the  judgment, of 
the  court,  and  thean^endmentissuch 
as  the  court  would  have  made  when 
the  decree  was  entered,  if  jt  had  ^een 
asked  for."  Dorsheimer  v.  Rq^'bach, 
24  N.  J.  Eq.  33 ;  Jarman  v.  Wiswall, 
24  N.  J.  Eq.  63. 

8  Hop  Bitters  -Mfg.  Co.  v.  Warner, 
28  Fed.  Rep.  577,  578.  A  federal 
equity  rule  provides  that  "clerical 
errors  in  decrees  or  decretal  orders,  or 
errors  arising  from  any  accidental 
slip  or  omissipn,  may  at  any ,  time 
before  an  actual  enrolment  thereof 
be  corrected  by  order  of  the  court  or 
a  judge  thereof,  upon  petition,  with- 
out the  form  or  expense  of  a  rehear- 
ing." Equity  Rule  85.  See  Rogers 
V.  Reissner,  34  Fed.  Rep.  270 ;  Union 
Sugar  Refinery  v.  Mathiesson,  3  Cliff. 
146 ;  Burdsall  v.  Curran,  31  Fed.  Rep^ 
918;  Albany,!).  Steam  Trap  Co.,  26 
,Fed.  Rep.  318 ;.  Gage .  ■».  Kellogg,,  26 
Fed.  Rep.  242;  Tufta  v.  Tufts,  3  W. 
,&  M.  439 ;  Winters  v.  Sowles,  32  Fed 
Rep.  765. 
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after  a  decree  has  been  entered  and  become  a  matter  of  record, 
there  can  be  no  rehearing  on  motion  or  petition  for  the  pur- 
pose of  correcting  an  alleged  error  which  involves  the  merits 
of  the  case.     The  remedy  is  by  bill  of  review.* 

§  832.  Correction  of  decrees  by  rehearing  —  Generally. — 

A  rehearing,  strictly  speaking,  is  a  new  hearing  and  a  new  con- 
sideration of  the  case  by  the  court  in  which  the  suit  was  orig- 
nally  heard  and  upon  the  pleadings  and  depositions  already 
in  the  case.^  Under  chancery  practice  unaffected  by  statute, 
an  interlocutory  decree  may  be  set  aside  in  some  cases  on 
mere  motion;  in  others  by  petition  for  rehearing  —  the  dis- 
tinction between  cases  where  it  can  be  done  by  motion  and 
where  it  must  be  by  petition  not  being  clearly  defined.'  The 
general  rule  is  not  to  vary  or  alter  a  decree  in  a  material  part 
on  motion  or  petition  without  a  rehearing.*  Though  an  order 
dissolving  an  injunction  may  perhaps  be  discharged  by  mo- 
tion or  petition  on  proper  grounds,  yet  the  most  regular 
course  is  to  discuss  the  merits  of  the  order  upon  a  rehearing.* 

'•Thompson  v.  Goulding,  5  Allen, 


81. 

-Read  v.  Patterson,  44  N.  J.  Eq. 
211,  318.  A  rehearing  must  be  based 
upon  grounds  existing  at  the  time 


Warner,  38  Fed.  Rep.  577,  578.  If  a 
decree  is  not  obviously  wrong  and  a 
clear  mistake  of  the  chancellor  or 
the  counsel  in  drawing  it  up,  it  can 
oply  be  corrected  on  a  rehearing. 


the  decree  was  pronounced  and  not  Rogers  v.  Rogers,  1  Paige,  188,  189. 
upon  circaaistances  arising  subse-  "  The  appropriate  mode  of  applying 
quent  to  its  entry.  Bo  wyern  Bright,  for  a  rehearing  of  an  interlocutory 
13  Price,  316 ;  flurlburd  v.  Freelove, 
3  Wis.  537. 


decree,  rendered  on  the  merits  to  en- 
able a  party  to  introduce  additional 
'  Fowler    v.  Lewis'  Adm'r  (West    evidence,  is  by  petition."  Trevelyan's 


Va.),  14  S.  E.  Kep.  447,  452,  453;  Bar- 
ton's Ch.  Pr.  136.  A  previous  decree 
may  be  amended  to  allow  what  had 


Adm'r  v.  Lofft,  83  Va.  141,  145.  In 
Hyman  v.  Smith,  10  West  Va.,  298, 
it  was  held  that  an  interlocutory  de- 


uot  been  granted  without  a  rehear-    cree  may  be  reversed  without  a  bill 
mg,  where  the  opposite  parties  con-    in  the  nature  of  a  bill  of  review  if 


seui  that  the  relief  sought  be  sub- 
scautially  allowed.  McKenzie  v. 
Bacon,  40  La.  Ann.  157 ;  s.  c.,  4  So. 
Rep.  b5. 

»  Kay  V.  Connor,  3  Edw.  Ch.  478 ; 
<nark  D.  Hall,  7  Paige,  383;  Hen- 
dricks 0.  Robinson,  3  Johns.  Ch.  484. 
See,  also,  Howard  v.  Moflfatt,  2  Johns. 
Ch.  205 ;  Gardner  v.  Dering,  3  Edw. 
Ch.    131;    Hop   Bitters  Mfg.   Co.   v. 


there  is  sufficient  matter  to  reverse 
it  on  the  face  of  the  record ;  but  that 
the  new  investigation  is  usually 
brought  on  by  petition  for  rehearing 
when  there  is  no  defect  to  be  sup- 
plied. See,  also,  Banks  v.  Anderson, 
3  Hen.  &  M.  20. 

5  Van  Bergen  v.  Demarest,  4  Johns. 
Ch.  35. 


830        COEEECTION  OF  DEOEEES  BEFOEE  ENEOLMENT.       [§§  833,  834. 


§  833.  Eehearings  discretionary. —  A  rehearing  in  equity 
rests  in  the  discretion  of  the  court,*  and  is  not  a  subject  of  ap- 
peal.* It  is  not  a  matter  of  right  except  in  the  cases  provided 
for  by  the  rules  of  the  court.'  In  England  the  granting  of  a 
rehearing  is  much  a  matter  of  course  upon  a  certificate  signed 
by  two  counsel;*  but  in  this  country  it  is  not  a  matter  of 
course  even  on  the  usual  certificate  of  counsel.*  It  seems  that 
where  there  is  error  on  the  face  of  an  interlocutory  decree  a 
petition  for  a  rehearing  will  be  treated  as  a  bill  of  review  and 
allowed  as  of  course."  A  rehearing  in  equity  will  be  granted  by 
the  court  in  its  discretion,  if  it  thinks  the  case  ought  to  be  re- 
heard, even  when  the  error  alleged  was  simply  error  of  law.'' 

§  834.  The  same  subject  continued  —  Considerations  gov- 
erning discretion. —  In  a  case  in  the  United  States  circuit 
court  Mr.  Justice  Field  tersely  says  that  a  re-argument  is 
never  granted  to  allow  a  rehash  of  old  arguments,  and  that 
the  proper  remedy  for  errors  of  the  court  on  points  argued 


1  New  Jersey  Zinc  Co.  v.  New  Jer- 
sey Franklinite  Co.,  14  N.  J.  Eq.  308 ; 
Brumagim  v.  Chew,  19  N.  J.  Eq.  837 ; 
Travis  v.  Waters,  1  Johns.  Ch.  48; 
Railway  Register  Co.  v.  North  Hud- 
son &c.  R  Co.,  26  Fed  Rep.  411; 
Buffington  v.  Harvey,  95  U.  S.  99; 
Johnson  v.  Tucker,  2  Tenn.  Ch.  244; 
Welsh  V.  Solenberger,  85  Va.  441 ;  s.  a, 
8  S.  E.  Rep.  91,  93 ;  Daniell  v.  Mitchell, 
1  Story,  198;  Field  v.  Sohieflfelin,  7 
Johns.  Ch.  48;  Steines  v.  Franklin 
County,  14  Wall.  15 ;  Barnes  v.  Grove 
(Mich.),  56  N.  W.  Rep.  599.  After  a 
report  of  a  committee  and  an  amend- 
ment of  the  bill,  the  granting  of  a  re- 
hearing of  the  cause  in  whole  or  in 
part  is  a  matter  within  the  discretion 
of  the  court  and  not  subject  to  re- 
view on  appeaL  Hoyt  v.  Smith,  28 
Conn.  467. 

2  Read  v.  Patterson,  44  N.  J.  Eq.  211, 
218 ;  Roemer  v.  Bernheim,  182  U.  S. 
103, 106 ;  Buffington  v.  Harvey,  95  U.  S. 
99,  100 ;  Steinea  v.  Franklin  County, 
14  Wall.  15,  22;  Boesch  v.  Graff,  133 
U.  S.  697,  699 ;  Galloway  v.  Dunning- 


ton,  10  Lea,  216, 218.  See,  also,  Barnes 
V.  Grove  (Mich.),  66  N.  W.  Rep.  599, 
a  dismissal  of  an  appeal  from  an 
order  granting  a  rehearing.  Cf.  Kel- 
ley  V.  McKinney,  5  Lea,  164  169. 

'  Land  v.  Wickham,  1  Paige,  256. 

*Cunyngham  v.  Cunyngham,  Amb. 
91;  East  India  Co.  v.  Boddam,  13 
Ves.  423 ;  Attorney-General  v.  Brooke, 
18  Ve&  335.  See,  also,  Wilcox  v.  Wil- 
cox, 1  Ired.  Ch.  36 ;  Cotton  v.  Parker, 
1  Sm.  &  m:  Ch.  125. 

'Decarters  v.  La  Farge,  1  Paige, 
674;  Brumagim  v.  Chew,  19  N.  J. 
Eq.  337,  338 ;  Jenkins  v.  Eldredge,  3 
Story,  299,  304;  Emerson  v.  Da  vies, 
1  Wood.  &  M.  21 ;  New  Jersey  Zinc 
Co.  V.  New  Jersey  Franklinite  Co.,  14 
N.  J.  Eq.  308 ;  Land  v.  Wickham,  1 
Paige,  256. 

8  Knox  V.  Columbia  Liberty  Iron 
Co.,  42  Fed.  Rep.  378. 

'i  Hodges  V.  Screw  Co.,  3  R.  L  9 ; 
Shepherd  v.  Taylor  (R.  I.),  13  AtL 
Rep.  105,  where  it  was  said  that  the 
discretion  should  be  exercised  liber- 
ally in  favor  of  a  rehearing. 
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in  the  first  hearing  is  to  be  sought  by  appeal  when  the  decree 
is  one  which  can  be  reviewed  by  an  appellate  tribunal.'  "When 
the  ground  on  which  the  petition  for  a  rehearing  rests  does 
not  affect  the  merits  of  the  controversy,  nor  is  a  matter  by 
which  the  petitioners  are  or  can  be  aggrieved,  and  when  its 
only  effect  would  be,  if  maintained,  not  to  decide  the  matter 
in  controversy,  but  to  turn  the  complainants  out  of  court  as 
improper  parties,  leaving  the  controversy  undecided,  the  ap- 
plication will  be  denied.* 

§835.  Rules  regulating  discretion. continued. —  Mistake 
or  error  of  judgment  of  counsel  is  no  ground  for  rehearing.' 
If  a  motion  for  rehearing  is  made  for  delay  it  will  be  refused.* 
A  rehearing  will  not  be  granted  because  the  court  in  its  opin- 
ion misquoted  the  testimony,  where  such  misquotation  does 
not  change  the  opinion.^  Where  a  party  acts  under  a  decree, 
it  is  a  strong  circumstance  against  granting  him  a  rehearing.' 
An  application  for  a  rehearing  must  be  denied  where  it  is 
based  solely  on  evidence  already  before  the  court  and  passed 


1  Giant  Powder  Co.  v.  California  Co., 
5  Fed.  Eep.  197,  quoted  in  Railway- 
Register  Mfg.  Co.  V.  North  Hudson 
&c.  R  Co.,  26  Fed.  Rep.  411,  412.  In 
denying  a  motion  for  a  rehearing 
Chan  cellor  Kent  said :  — "  If  the  chan- 
cellor is  satisfied  that  the  cause  has 
been  exhausted  by  argument  and  if 
he  has  given  to  the  case  the  best  ex- 
amination in  his  power,  and  has  ar- 
rived at  a  conclusion  which  satisfies 
his  judgment,  I  see  no  propriety  nor 
use  nor  justice  in  granting  a  rehear- 
ing." Field  V.  Schiefifelin,  7  Johns. 
Ch.  250,  256.  See  Travis  v.  Waters,  1 
Johns.  Ch.  48,  49.  Except  when  the 
judge  acts  of  his  own  motion,  rehear- 
ings  are  granted  "only  upon  such 
grounds  as  would  authoi-ize  a  new 
trial  in  an  action  at  law ;"  that  is,  for 
newly-discovered  evidence  or  errors 
of  law  apparent  upon  the  record. 
Per  Justice  Field  in  Giant  Powder 
Co.  V.  California  Vigorit  Powder  Co., 
5  Fed.  Rep.  197,  201. 


^  New  Jersey  Zinc  Co.  v.  New  Jer^ 
sey  Franklinite  Co.,  14  N.  J.  Eq.  309. 

'  McDowell  V.  Perrine,  36  N.  J.  Eq. 
633  (distinguishing  Day  v.  Allaire,  4 
Stew.  Eq.  303) ;  Hall  v.  Southard,  3 
Chitty,  267;  Queen  v.  Helston,  10 
Mod.  202 ;  Jones  v.  Pilcher,  6  Munf. 
425,  a  strong  case ;  Franklin  v.  Wil- 
kinson, 3  Munf.  112;  Baker  v.  Whit- 
ing, 1  Story,  218;  Gorgerat  v.  Mc- 
Carty,  1  Yeates,  94 ;  Perrine  v.  White, 
36  N.  J.  Eq.  3,  and  note ;  Warner  v. 
Warner,  31  N.  J.  Eq.  549 ;  Patterson 
V.  Read,  43  N.  J.  Eq.  18 ;  Witters  v. 
Sowles,  31  Fed.  Rep.  5.  Of.  Hul- 
sizer's  Adm'rs  v.  Opdyke  (N.  J.  Ch.), 
14  Atl.  Rep.  644 

*  Land  v.  Wickham,  1  Paige,  356. 
In  Norton  v.  Walsh,  49  Fed.  Rep.  769, 
a  motion  for  rehearing  upon  newly- 
discovered  evidence  was  denied  on 
the  ground  of  gross  laches. 

«  Torrent  v.  Duluth  Lumber  Co.,  32 
Fed.  Rep.  229. 

6  Coster  V.  Clarke,  8  Edw.  Ch.  405. 
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upon  adversely  to  the  applicant  on  rehearing  before  another 
jodge,  and  no  manifest  error  is  shown.' 

§  836.  Rehearing  for  new  evidence According  to  strict 

chancery  practice  a  rehearing  is  had  only  upon  the  pleadings 
and  depositions  already  in  the  case.*  But  the  court  has  the 
power  to  extend  the  permission  to  other  testimony  in  a  proper 
case.'  A  rehearing  after  final  decree  is  never  granted  to  enable 
a  party  to  present  cumulative  testimony/  or  to  contradict  the 
witnesses  examined  by  the  adverse  party,'  or  where  the  party 
applying  has  been  guilty  of  gross  laches.' 

§837.  The  same  subject  continued. —  Under  the  present 
practice  in  the  New  Jersey  court  of  chancery  regulating  the 
trial  of  cases  orally  before  a  vice-chancellor,  a  motion  for  a 
rehearing,  in  order  to  introduce  further  proofs,  is  a  motion 

new  evidence  may  be  disclosed  which 
could  not  possibly  have  been  used 
before.  Evidence  although  newly 
discovered  will  not  suffice  where  the 
negligence  of  the  party  was  the 
cause  of  its  not  being  sooner  discov- 
ered or  where  it  is  merely  cumula- 
tiva  Young  v.  Henderson,  4  Hay  w. 
189.  The  evidence  ought  to  be  ma- 
terial if  not  controlling.  Burson  v. 
Dosser,  1  Heisk.  764."  Kelley  v.  Mc- 
Kinney,  5  Lea,  164,  169,  where  an 
order  granting  a  rehearing  with  leave 
to  take  new  proof  was  reversed  on 
appeal. 

*  Dunham  v.  Winans,  3  Paige,  24; 
McDowell  V.  Perrine,  36  N.  J.  Eq. 
633;  Pfanschmidt  v.  Kelly  Mercan- 
tile Co.,  33  Fed.  Rep.  667 ;  Dennett  v. 
Dennett,  44  N.  H.  581;  Baker  v. 
Whitney,  1  Story,  218 ;  Livingston  v. 
Hubbs,  3  Johns.  Ch.  124 ;  Witters  v. 
Sowles,  32  Fed.  Rep.  765. 

'  Dunham  v.  Winans,  3  Paige,  24. 

'Norton  v.  Walsh,  49  Fed.  Rep. 
769 ;  Albany  Stesan-Trap  Co.  v.  Felt- 
housen,  36  Fed.  Eep.  318  5  Corey  v. 
Moore,  86  Va.  721 ;  s.  C.,  11  a  E.  Ue],. 
114.  See,  also,  Witters  v.  Sowles,  "1 
Fed.  Rep.  5. 


I  Rogers  v.  Reissner,  34  Fed.  Rep, 
370. 

2Read  v.  Patterson,  44  N.  J.  Eq.  211, 
218;  Hoffman's  Ch.  Pr.  (3d  ed.)  567. 

3  Hoffman's  Ch.  Pr.  (2d  ed.)  567. 
"  A  rehearing  is  proper  for  reconsid- 
ering testimony  or  correcting  im- 
proper conclusions  of  law,  to  be 
usually  had  at  the  same  term.  So, 
too,  the  court  may  rehear  the  cause 
for  the  purpose  of  receiving  new  evi- 
dence in  a  proper  case.  Scales  v. 
Nichols,  3  Yerg.  (Tenn.)  140 ;  Robert- 
son v.  Maclin,  4  Hay  w.  258.  But  it  is 
obvious  that  a  rehearing  for  the  lat- 
ter purpose  must  be  confined  within 
rigid  limits  and  carefully  guarded, 
not  merely  because  it  tends  to  pro- 
tract litigation  uselessly,  .  .  .  but 
it  opens  the  door  to  fraud  and  per- 
jury. The  unsuccessful  litigant,  find- 
ing where  the  shoe  pinches,  is  ex- 
posed to  a  temptation  often  too  great 
for  the  weakness  of  human  nature. 
Parties  ought  not,  as  a  general  rule, 
to  be  allowed  to  go  into  farther 
proofs,  but  confined  upon  »  rehear- 
ing to  the  testimony  used  or  which 
might  have  been  used  on  the  former 
heaitiag,  unless,  as  in  sbill  of  review. 
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for  a  new  trial,  and  is  governed  by  the  same  rules  that  the 
law  courts  apply  to  applications  for  new  trials.'  In  such  case 
the  party  applying  must  offer  evideiice  not  only  new  in  the 
sense  that  it  is  not  simply  cumulative,  but  it  must  also  be 
newly  discovered,  and  such  as  he  could  not  have  known  and 
produced  on  the  trial  by  the  exercise  of  diligence.* 

§838.  The  same  subject  continued  —  Requisites  of  peti- 
tion.—  The  rule  governing  applications  to  rehear  decrees  in 
chancery  upon  matter  of  fact  is  that  the  petition  for  rehear- 
ing must  set  forth  the  discovery  of  new  evidence,  and  must 
be  supported  by  affidavit  that  such  after-discovered  evidence 
could  not  have  been  brought  forward  by  the  use  of  reasonable 
diligence  before  the  decree  was  made.'  Nor  is  it  sufficient  to 
allege  merely  that  the  party  applying  expects  to  prove  cer- 
tain facts;  but  the  newly-discovered  evidence  must  be  sub- 
stantially and  distinctly  stated  in  order  that  the  court  may 
judge  of  its  relevancy  and  materiality;  and  it  must  not  be 
merely  cumulative,  but  such  as  would  probably  have  produced 
a  different  result  had  it  been  offered  in  time.* 

§  839.  At  what  time  a  decree  may  be  reheard. —  The  Eng- 
lish practice  made  enrolment  the  termination  of  the  period 
within  which  a  rehearing  could  be  granted.*  Until  that  time 
the  decree  was  not  considered  a  record  of  the  court  and  could 
be  altered  upon  a  rehearing.'  The  modern  equivalent  of  the 
old  rule  is  that  a  final  decree  cannot  be  reheard  on  petition 
after  the  term  has  ended,'  unless  by  virtue  of  statutory  pro- 
visions or  rules  of  court.' 

'Warner  v.  Warner,  31  N.  J.  Eq.  '2  Daniell's  Ch.  Pr.  (5th  ed.)  1475. 

549 ;  Burrows  v.  Wene  (N.  J.  Ch.),  26  The  same  rule  appears  to  have  pre- 

AtL  Rep.  890.  vailed  in   the  New  York  court  of 

2 Burrows  v.  Wene  (N.  J.  Ch.),  26  chancery.    3  Barbour's  Ch.  Pr.  353. 

AtL  Rep.  890 ;  McDowell  v.  Perrine,  « 1  Daniell's  Ch.  Pr.  (5th  ed.)  1475, 

86  N.  J.  Eq.  633 ;  Main  v.  Main  (N.  J.  1019. 

Ch.),  35  AtL  Rep.  373.  ?  Hodges  v.  Davis,  4  Hen.  &  M.  400 ; 

3  Armstead  v.  Bailey,  88  Va.  242.  Parker  v.  Logan  (Va.),  4  S.  R  Rep. 

*  Carter  v.   Allan,  21   Gratt   241 ;  613 ;  Roanoke  Kat  Bank  v.  F'armers' 

Whitten   v.  SaUnders,   75  Va.   563;  NatBank  (Va.),  5  8.E.  Rep.  682;  Har- 

Trevelyan's  Adtn'r  v.  Loflft.  83  Va.  vey  v.  Branson,  1  Leigh,  108 ;  OrndoflE 

141 ;  Armstead  v.  Bailey,  88  Va.  242.  v.  Turner,   2  Leigh,  209 ;   Brooks  v. 

s  3  Daniell's  Ch.  Pr.  (5th  ed.)  1476.  note.     See  OweOs  v.  Forbes,  fl  Fla.  825. 
53 
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§  840.  The  same  subject  continued  —  Federal  equity 
rule  88.—  A  federal  equity  rule  provides  that  "  no  rehearing 
shall  be  granted  after  the  term  at  which  the  final  decree  of 
the  court  shall  have  been  entered  and  recorded  if  an  appeal 
lies  to  the  Supreme  Court.  But  if  no  appeal  lies,  the  petition, 
may  be  admitted  at  any  time  before  the  end  of  the  next  term 
of  the  court,  in  the  discretion  of  the  court." '  A  decree  fixing 
the  priority  of  claims  against  an  insolvent  corporation  and 
directing  the  sale  of  its  property  for  their  demands  is  a  final 
decree  within  the  foregoing  rule.''  Where  a  motion  is  made 
for  leave  to  file  a  petition  for  a  rehearing,  and  the  allegations 
of  the  insufficiency  of  the  amount  involved  to  allow  an  appeal 
are  conceded  as  true  by  the  opposite  party,  the  motion  is 
properly  granted,  and  such  party  cannot  be  allowed  to  show 
afterwards  that  the  amount  involved  was  sufficient  to  allow 
an  appeal.'  An  order  sustaining  a  petition  for  a  rehearing 
after  the  lapse  of  the  term  next  succeeding  the  entry  of  a 
final  decree  is  utterly  void  *  and  cannot  be  validated  by  any 
action  of  the  defendant  in  taking  leave  to  plead,  etc.* 


Burlington  &a  Ry.  Ca,  103  U.  S.  107 ; 
Public  Schools  v.  Walker,  9  Wall 
603;  Hudson  v.  Christie,  7  Cranch, 
1 ;  Brown  v.  Aspen,  14  How.  25 ; 
United  States  v.  Knight,  1  Black  (U. 
S.),  488;  Cambuston  v.  United  States, 
95  U.  S.  385 ;  Roemer  v.  Simon,  91 
U.  S.  149;  Robertson  v.  Maclin,  4 
Hayw.  53.  A  court  has  the  power 
to  pass  upon  and  allow  a  motion 
made  and  entered  at  the  preceding 
term  to  vacate  a  decree  of  that  term, 
which  went  over  as  unfinished  busi- 
ness. Phillips  V.  Ordway,  101  U.  S. 
745;  Niles  v.  Parks  (Ohio),  34  N.  E. 
Rep.  735.  A  formal  recorded  ad- 
journment may  be  vacated  if  within 
the  lawful  term.  Per  Woods,  J., 
obiter,  In  Hack  v.  Chicago  &o.  Ry. 
Co.,  33  Fed.  Rep.  356,  358. 

1  Equity  Rule  88.  There  is  a  con- 
flict of  opinion  as  to  whether  a  re- 
hearing may  be  granted  outside  of 
the  time  fixed  in  the  rule  where  the 
petition  was  filed  within  the  tima 


Of.  Glenn  v.  Noonan,  43  Fed.  Rep. 
493,  with  Giant  Powder  Co.  v.  Cali- 
fornia Vigorit  Powder  Co.,  5  Fed. 
Rep.  197,  302. 

2  Hoffman  v.  Knox  (C.  C.  A.),  50 
Fed.  Rep.  489,  reversing  Knox  v. 
Columbia  Liberty  Iron  Co.,  43  Fed. 
Rep.  878.  For  the  purposes  of  a  re- 
hearing under  the  rule,  a  decree  from 
which  no  appeal  can  be  taken  is 
deemed  to  be  a  final  decree.  Easton 
V.  Houston  &c.  Ry.  Co.,  44  Fed.  Rep. 
7,9. 

8  Moelle  V.  Sherwood,  148  U.  a  21 ; 
s.  C,  13  S.  Ct  Rep.  426. 

*  Glenn  v.  Dimaiock,  43  Fed.  Rep. 
550 ;  Sheffey  v.  Bank  of  Lewisburg, 
33  Fed.  Rep.  315;  s.  C,  afBrmed, 
Lewisburg  Bank  v.  Sheffey,  140  U.  8. 
445;  s.  c,  11  S.  Ct  Rep.  745;  Easton 
V.  Houston  &c.  Ry.  Co.,  44  Fed. 
Rep.  7. 

s  Glenn  v.  Dimmock,  43  Fed.  Rep. 
550. 
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§  841.  Rehearing  after  appeal. —  The  chancellor  has  no 
power  to  rehear  or  modify  an  order  or  decree  which  has  been 
affirmed  upon  an  appeal  upon  the  same  point  as  to  which  the 
rehearing  or  modification  is  sought,  unless  such  right  to  alter 
or  modify  was  reserved  in  the  original  order  or  decree,  or  in 
the  decree  of  affirmance.' 

§  842.  The  same  subject  continued. —  In  the  federal  courts 
parties  who  desire  a  rehearing  of  a  case  after  it  has  been  taken 
to  the  Supreme  Court  on  appeal,  while  the  term  from  which 
the  appeal  was  allowed  is  still  in  session,  can  only  apply  to 
the  court  below,  and  that  court  may  send  up  a  request  for 
a  return  of  the  record,  which  the  Supreme  Court  will  grant  in 
a  proper  case,  and  under  proper  restrictions.* 

§  843.  Rehearing  of  decree  for  costs. —  A  rehearing  will 
not  be  granted  on  a  decree  for  costs  only,'  except  under 
special  circumstances.*  After  the  entry  of  a  final  decree 
which  embraces  and  definitively  settles  the  whole  case,  the 
court  will  not  entertain  a  motion  at  a  subsequent  term  for  a 
rehearing  upon  the  question  of  costs,  respecting  which  no 
motion  or  suggestion  was  made  while  the  case  was  before  the 
court.* 

§  844.  Rehearing  of  consent  decrees. —  There  can  be  no 
rehearing  of  a  decree  made  by  consent  of  counsel,*  not  even, 
it  has  been  said,  where  the  decree  was  made  without  the 
party's  consent ; '  and  a  rehearing  is  properly  denied  as  to  a 
party  who  appears  to  have  known  what  the  decree  was,  and 
who  was  not  induced  to  agree  to  the  same  by  any  misrepre- 
sentations.' 

§  845.  Petition  for  rehearing,  to  whom  made. —  Accord- 
ing to  the  former  practice  In  the  English  chancery,  a  rehear- 
ing was  had  either  before  the  same  judge  who  presided  at  the 
original  hearing  or  before  the  Lord  Chancellor.*  In  the  fed- 
eral courts  the  petition  is  usually  presented  to  the  judge  who 

iLyon  V.  Merritt,  6  Paige,  473.  "Coster  v.  Clarke,  3  Edw.  Ch.  405. 

2Eoemer  v.  Simon,  91  U.  S.  149.  'Perrine  v.  White,  36  N.  J.  Eq.  2, 

'  Eastbume  v.  Kirk,  3  Johna  Ch.  and  cases  cited. 

317.                                        •  8  Hodges  v.  McDufl,  76  Mich.  303. 

<  Travis  v.  Waters,  1  Johns.  Ch.  4a  »2  Daniell's  Ch.  Pr.  (5th  ed.)  1471. 
5  Bradlee  v.  Appleton,  3  Allen,  93. 
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heard  the  cause.'  In  New  Jersey  an  application  for  the  re- 
hearing of  a  decree  advised  by  the  vice-chancellor  should 
ordinarily  be  made  to  the  vice-chancellor  who  advised  the  de- 
cree, and  if  he  advise  a  rehearing  he  should  rehear  it  himself, 
and  such  applications  should  be  made  to  and  entertained  by 
the  chancellor  only  in  exceptional  cases.* 

§  846.  Application  for  rehearing  by  a  stranger. —  A  per- 
son not  a  party  to  a  suit  is  not  entitled  as  of  course  to  file  a 
petition  for  rehearing,  even  though  he  may  have  an  interest 
in  the  suit.  His  proper  proceeding  is  to  file  a  petition  for 
leave  to  file  a  petition  for  rehearing.'  A  rehearing  does  not 
lie  for  assignees.* 

§  847.  Formal  requisites  of  petition —  Order  —  Notice. — 

A  petition  for  rehearing  ought  to  state  the  grounds  upon 
which  relief  is  sought.'  A  federal  equity  rule  provides  that 
"  every  petition  for  a  rehearing  shall  contain  the  special  mat- 
ter or  cause  on  which  such  rehearing  is  applied  for,  shall  be 
signed  by  counsel,  and  the  facts  therein  stated,  if  not  ap- 
parent on  the  record,  shall  be  verified  by  oath  of  the  party  or 
by  some  other  person." '  If  the  application  is  based  upon  evi- 
dence of  new  facts  not  in  issue  the  petition  should  be  accora- 

'  Giant  Powder  Co.   u  California  party,  and  then  ask  a  rehearing  of  a 

Vigorit  Powder  Co.,  5  Fed.  Rep.  203.  former  decree. 

2Rusling  V.  Bray,  38  N.  J.  Eq.  398.  » Wiser  v.   Blachly,   8  Johna  Ch. 

^In  re  Doyle,  14  K.  L  55,  citing  488.    An  irregular  petition  may  be 

Paterson  v.  Scott,  cited  in  Seton  on  taken    off   the    flies    upon    motion. 

Decrees  (3d  ed.),  1154 ;    Gwynne  v.  Wood  v.  Griffith,  1  Mer.  35.     An  ap- 

Edwards,  9  Beav.  32,  34;  Perry  v.  plication  for  rehearing  on    motion 

Attorney-Gteneral,  2  Maa  &  G.  16, 17,  and  affidavit  is    entirely  irregular. 

18;   Jopp  V.   Wood,  33  Beav.   872;  Frazier  v.  Tubb,  3  Heisk.663;  Tay- 

Parmiter  v.  Parmiter,  3  De  G.,  F.  &  lor  v.  Boyd,  6  Heisk.  611 ;  Galloway 

J.  461 ;  1  Barton's  Ch.  Pr.  205.    See,  v.  Dunnington,  10  Lea,  216,  318.    An 

also,  Boyldn  v.  Kernochan,  34  Ala.  application  will  not  be  treated  as  one 

697.  for  a  rehearing  unless  it  is  apparently 

♦Armstead  v.   Bailey,  83  Va.  343,  so  and  made  in  due  form  and  ac- 

245 ;  1  Barton's  Ch.  Pr.,  where  the  cording  to  the  settled  practice  of  the 

author  says  that  it  is  nevertheless  court    Gardner  v.  Dering  (1833),  2 

competent  to  a  person  not  a  party  to  Edw.  Ch.  131.    But  see  Staples'  Ex'rs 

the  former  suit,  but  whose  interest  v.  Staples,  85  Va.  76 ;  s.  a,  7  S.  E. 

may  in  some  way  have  been  affected  Bep.  199. . 

by  the  proceedings  had  therein,  to  « Equity  Rule  88.      The   affidavit 

come  in  by  petition  to  be  made  a  must  be  positive.    Page  v.  Holmes 
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panied  by  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
setting  up  those  facts,  in  which  case  the  bill  may  be  heard  at 
the  same  time  the  rehearing  is  had.'  The  course  of  procedure 
is  for  the  party  to  file  his  petition  with  the  clerk  and  obtain 
from  the  court  an  order  upon  the  opposite  party  to  show 
cause  why  his  prayer  should  not  be  granted.*  The  adverse 
party  may  then  answer  the  petition,  and  upon  the  petition 
and  answer  the  application  can  be  heard.'  Notice  of  the 
petition  must  be  given  to  the  opposite  party.* 

§848.  Proceedings  upon  rehearing. —  A  rehearing  is  a 
new  hearing  upon  the  pleadings  and  depositions  already  in 
the  case.'  Whatever  evidence  has  been  taken  in  the  case 
may  be  read  at  the  rehearing,  although  it  has  not  been  read 
at  the  hearing;'  but  no  new  evidence  can  be  admitted  except 
of  exhibits  discovered  since  the  hearing  or  testimony  to  the 
incompetency  of  a  witness.'  On  a  rehearing  the  cause  is  open 
to  the  party  who  petitions  for  the  rehearing  only  as  to  those 
parts  of  the  decree  complained  of  in  the  petition ;  but  as  to 
the  other  party  the  cause  is  open  as  to  the  whole  matter.' 
An  objection  of  substance,  going  against  the  entire  right  of 
the  complainants  to  sue,  from  their  having  no  interest  in  the 
matters  in  controversy,  may  be  raised  for  the  first  time  upon 

Burglar  Alarm  TeL  Co.,  2  Fed.  Eep^  'Hoffman's  Ch.  Pr.  (2d  ed.)  566; 

330.  Dale  v.  RooseTelt,  6  Johna  Ch.  256 ; 

1  Baker  v.  Whiting,  1  Story,  218 ;  Higgins  v.  Mills,  5  Euss.  287 ;  Need- 
Perry  V.  Phelips,  17  Ves.  173,  178;  ham  w.  Smith,  2  Vern.  463.  See  §550, 
Jopp  V.  "Wood,  2  De  Or.,  J.  &  S.  323.  supra.    A  voluntary  ex  parte  aflSda- 

2  Oiant  Powder  Co.  v.  CaL  Vigorit  vit  of  a  witness  to  explain  and  cor- 
Powder  Co.,  5  Fed.  Rep.  197,  201.  rect  a  mistake  in  his  former  testi- 

*  Giant  Powder  Co.  v.  Cal.  Vigorit  mony  cannot  be  read  at  a  rehearing 

Powder  Co.,  5  Fed.  Eep.  197,  201.  of    the    cause.    Gray  v.  Murray,  4 

♦Giant  Powder  Co.  v.  Cal.  Vigorit  Johns.  Ch.  412. 
Powder  Co.,  5  Fed.  Rep.  197,  202.  « Consequa  v.   Fanning,   3  Johns. 

5  Read  v.  Patterson,  44  N.  J.  Eq.  Ch.    587 ;  Ferguson    v.    Kimball,    3 

211,218.     See  §  882,  sitpro.  Barb.  Ch.  616;  Dale  u  Roosevelt,  6 

» Hoffman's  Ch.  Pr.  (2d   ed.)  566;  Johns.  Ch.  255.    But  on  a  petition 

Dale  V.  Roosevelt,  6  Johns.  Ch.  256,  and  order  for  rehearing  generally, 

and  cases  cited.    The  plaintiff  may  the  whole  case  is  open,  and  the  party 

withdraw  from  evidence  any  portion  supposing  himself  aggrieved  has  a 

of  the  answer  read  at  the  original  right  to  insist  on  a  reconsideration 

hearing.    Allfrey  v.  AUfrey,  1  Macn.  of  any  part  of  it    Glover  v.  Hedges, 

&  G.  87 ;  Ogle  v.  Morgan,  1  De  G.,  M.  1  N.  J.  Eq.  133. 
&  G.  359. 
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a  rehearing.*  The  party  who  complains  of  the  decree  and 
seeks  to  have  it  corrected  is  entitled  to  open  and  close  the  ar- 
gument.^ A  second  petition  for  a  rehearing  can  be  filed  only 
by  leave  of  the  court.' 

§  849.  Supplemental  bills  in  the  nature  of  bills  of  re- 
view.—  Where  a  party  seeks  to  reverse  or  modify  a  decree  by 
reason  of  new  matter,  discovered  since  publication  in  the 
original  cause,  such  new  matter  should  be  brought  forward  by 
a  supplemental  bill  in  the  nature  of  a  bill  of  review.*  Such  a 
bill  is  necessary  where  a  different  kind  of  relief  is  sought,  or 
a  different  principle  from  that  on  which  the  original  decree 
was  given.'  It  can  be  filed  only  by  leave  of  court,  obtained 
in  the  same  manner  and  upon  the  same  grounds  as  leave  to 
file  a  bill  of  review,'  and  must  be  filed  within  a  reasonable 
time  after  the  discovery  of  the  new  matter.'  It  should  be  ac- 
companied by  a  petition  for  a  rehearing,'  and  pray  that  the 
cause  may  be  reheard  with  respect  to  the  new  matter  at  the 
same  time  that  it  is  reheard  upon  the  original  bill.*  It  should 
also  state  the  circumstances  positively  which  entitle  the  party 
to  file  it,  viz. :  that  the  decree  has  not  been  enrolled,  and  not 
merely  state  them  in  the  alternative,  praying  one  sort  of  re- 
lief, as  upon  a  bill  of  review,  if  the  decree  has  been  enrolled, 
and  if  not  enrolled  then  to  have  the  benefit  of  it,  as  upon  a 
supplemental  bill  in  the  nature  of  a  bill  of  review.'"  It  should 
be  signed  by  counsel,  and  the  proceedings  upon  it  are  sub- 
stantially the  same  as  upon  bills  of  review." 

1  Harrison  v.  M'Mennomy,  2  Bdw.  'Story's    Equity    Pleading    (10th 

Ch.  351.  ed.),  §  433.    See  §  868,  infra, 

^Sillsu  Brown,  1  Johns.  Ch.  444.  'Story's  Equity  Pleading,   §  433, 

3  Moss  «  Baldook,  1  Phill.  118.  As  to  a  deposit  as  security  for  costs, 

4  Story's    Equity    Pleading    (10th  see  §  871,  m/ro. 

ed.),  §  432.     Matter  of  revivor  and  *  Moore  v.  Moore,  2  Ves.  Jr.  596 ; 

supplement  may  be  incorporated  into  Perry  v.  Phelips,  17  Ves.  173. 

such  a  bill.   Perry  v.  Phelips,  17  Ves.  '  Story's    Equity    Pleading    (10th 

176-178.  ed.),  §  425. 

5  Story's  Equity  Pleading  (10th  '« Story's  Equity  Pleading  (10th 
ed.),  §  433.    See  Turner  v.  Tepper,  46  ed.),  §  425. 

li  J.  Ch.  703 ;  Note  to  Brewer  v.  "  Story's  Equity  Pleading,  §§  422- 
Bowman  (8  J.  J.  Marsh.  493),  in  20  425.  Bills  of  review  are  discussed  in 
Am.  Dec.  158.  the  following  chapter. 
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§850. 

Mode  of  correcting  enrolled 

g  867. 

(p)  The  same  subject  contin- 

decrees generally. 

ued  —  Leave     discretion- 

851. 

Correction  of  errors  by  peti- 

ary —  Review  of  discretion. 

tion. 

868. 

(q)  Application  for  leave. 

853. 

Bills   of   review  —  (a)  Defini- 

869. 

(r)  Performance  of  decree  as 

tion  and  classification. 

a  condition  precedent 

85a 

(b)  Consent  decrees. 

870. 

(s)  The  same  subject  contin- 

854. (c)  Errors  of  fact 

ued. 

855. 

(d)  After  judgment  on  appeal. 

871. 

(t)  Security  for  costs. 

856. 

(e)  The  same  subject  contin- 

872. 

(u)  Who  may  fila 

ued —  The  New  Jersey  rule. 

873. 

(v)  Parties. 

857. 

(f)  Error  apparent 

874. 

(w)  Frame  of  bill 

858. 

(g)  Errors      apparent      illus- 

875. 

(x)  The  same  subject  contin- 

trated. 

ued. 

859. 

(h)  The  same  subject  contin- 

876. 

(y)  Defenses  to  bills  for  errors 

ued. 

apparent 

860. 

(i )  Matter  of  fact  —  What  con- 

877. 

(z)  Defenses  to  bills  for  new 

stitutes  available  new  mat- 

matter. 

ter. 

878. 

(aa)  Restitution  of  costs  upon 

861. 

(j)  The  same  subject  contin- 

sustaining bill. 

ued  —  Illustrations. 

879. 

Vacating  decrees  for  surprise 

862. 

(k)  The  same  subject  contin- 

or irregularity. 

ued  —  Complainant's  lacbea 

880. 

The  same  subject  continued. 

863. 

(1)  Jurisdiction. 

881. 

Bills  in  the  nature  of  bills  of 

864 

(m)  Limitation    of   time    for 

review. 

filing. 

882. 

Supplemental  bill  in  the  nat- 

865. 

(n)  The  same  subject  contin- 

ure of  a  biU  of  review. 

ued  —  Computation  of  time. 

883. 

Impeachment  of  decrees  by 

866. 

(o)  Leave  to  file  —  When  nec- 

infants. 

essary. 

884  Original  bills  to  impeach  de- 

crees  for  fraud. 

§  850.  Mode  of  correcting  enrolled  decrees  generally. — 

The  general  power  of  the  court  over  its  own  judgments,  or- 
ders and  decrees  during  the  existence  of  the  term  at  which 
they  are  first  made  is  undeniable.'    It  has  been  declared  in 

I-ESb  parte  Lange,  18  WalL  163;  217;  Henderson  v.  Carbondale  Coal 
Phillips  V.  Ordway,  101  U.  S.  745;  &  Coke  Co.,  140  U.  S.  26;  §831,  sit- 
Thruston  v.  Deveemon,  30  Md.  210,    pra.    Where  a  judgment  or  decree 
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[§  «50. 


the  federal  courts  that  "  No  principle  is  better  settled  or  of 
more  universal  application  than  that  no  court  can  reverse  or 
annul  its  own  final  decrees  or  judgments  for  errors  of  fact 
or  law  after  the  term  at  which  they  have  been  rendered  un- 
less for  clerical  mistakes." '  The  power  of  the  court  over  the 
action  and  over  the  parties  to  it  is  exhausted  by  the  final  ad- 
journment of  the  term  at  which  the  final  decree  is  entered, 
and  it  cannot  resume  jurisdiction  either  over  the  subject- 
matter  or  the  parties  without  a  new  proceeding,  and  the 
service  therein  of  the  ordinary  original  process.'  In  Mary- 
land the  rule  was  stated  that  after  a  decree  has  been  enrolled' 
it  must  be  allowed  to  stand  for  what  it  purports  to  be  on  its 
face,  until  revised  or  reversed  in  a  more  solemn  and  formal 
manner  than  can  be  done  on  petition;*  and  that  the  only 
proper  modes  recognized  by  law  for  reversing  or  annulling  a 
decree  or  decretal  order,  after  enrolment,  in  the  absence  of 


ia  set  aside  at  the  term  at  which  it  is 
rendered,  it  is  as  though  it  had  never 
been.  Henderson  v.  Carbondale  Coal 
&  Coke  Co.,  supra. 

I  Sibbald  v.  United  States,  13  Pet 
488.  Decrees  are  usually  deemed  en- 
rolled as  of  the  term  when  they  are 
rendered.    §  831,  supra. 

3  Pope  Mfg.  Co.  V.  Warwick  Cycle 
Mfg.  Co.,  50  Fed.  Rep.  319, 330 ;  Cam- 
eron V.  McEoberts,  3  Wheat  591 ; 
Bank  v.  Moss,  6  How.  31 ;  Assignees 
V.  Dorsey,  3  Wash.  C.  C.  433 ;  Sibbald 
V.  United  States,  13  Pet.  488;  Becker 
V.  Sauter,  89  111.  596 ;  Jackson  v.  Ash- 
ton,  10  Pet  480 ;  Campbell  v.  Jones, 
31  Fed.  Eep.  535 ;  Hop  Bitters  Mfg. 
Co.  V.  Warner,  38  Fed.  Eep.  577,  578; 
Noonan  v.  Bradley,  13  Wall.  131; 
McMicken  v.  Perin,  18  How.  507; 
Dexter  v.  Arnold,  5  Mason,  303; 
Jenkins  v.  Eldredge,  1  Wood.  &  M. 
61.  The  statement  in  the  text  is  not 
strictly  accurate  except  in  respect  of 
decrees  in  the  federal  courts.  In 
some  of  the  States  decrees  may  be 
vacated  on  petition  even  after  the 
term  has  ended.  See  §§  879,  880, 
infra.    With  that  exception  the  rule 


is  of  general  application.  Garling- 
ton  V.  Copeland  (S.  C),  10  S.  E.  Repi 
616;  Staples  v.  Hardeman  (Ga.),  16 
8.  K  Eep.  657;  Bennett  v.  Winter, 
2  Johns.  Ch.  305;  Mead  v.  Arms, 
8  Vt  148;  Wiser  v.  Blackley,  3 
Johns.  Ch.  488;  Howard  v.  Moflfatt, 
2  Johns.  Ch.  205 ;  Carpenter  v.  Much- 
more,  16  N.  J.  Eq.  123.  A  federal 
court  has  jurisdiction  to  determine 
whether  a  decree  rendered  by  it  at  a 
previous  term  is  void.  United  States 
V.  Wallace,  46  Fed.  Eep.  569.  Aft«r 
the  close  of  the  term  at  which  a  con- 
sent decree  was  entered  it  can  never 
be  set  aside,  except  upon  consent,  by 
any  proceedings  in  the  cause,  though 
it  was  entered  by  mistake  or  by  the 
fraud  of  one  of  the  partiea  Eose  v. 
Brown,  17  West  Va.  649 ;  Armstrong 
V.  Wilson,  19  West  Va.  108,  and 
Manion  v.  Fahy,  11  West  Va.  482, 
holding  that  for  fraud  or  mistake  an 
original  bill  is  neccessary  and  proper 
to  annul  such  consent  decree  whether 
the  decree  be  final  or  interlocutory. 

'  See  §  831,  supra. 

*Thruston  v.  Deveemon,  30  Md. 
210,  217. 
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surprise  or  irregularity  in  obtaining  it,  are  by  bill  of  review 
for  errors  apparent  on  the  face  of  the  proceedings,  or  for 
some  new  matter  discovered  since  the  order  or  decree  passed, 
or  by  original  bill  for  fraud.' 

§  861.  Correction  of  errors  by  petition. —  "When  a  clerical 
error  has  crept  into  a  decree,  or  some  ordinary  direction  has 
been  omitted,  the  court  will  entertain  an  application  to  rectify 
it,  even  though  it  has  been  passed  and  entered  and  an  appeal 
has  been  taken.*  And  it  has  been  held  that  a  material  amend- 


1  Thruston  v.  Deveemon,  30  Md. 
210,  317;  Tomlinson  v.  McKaig,  5 
Gill  (Md.),  256 ;  United  States  TeL  Co. 
V.  Stevens  (Md.),  8  AtL  Eep.  908.  In 
the  case  first  cited  the  court,  after 
declaring  the  rule  as  stated  in  the 
text,  said :  —  "  The  case  of  Oliver  v. 
Palmer,  11  Gill  &  John.  137,  has  been 
relied  on  as  justifying  the  proceed- 
ing by  petition.  In  that  case  pro- 
ceedings had  taken  place  under  the 
act  of  1830,  chapter  161,  of  an  ex 
parte  character,  and  after  the  decree 
was  enrolled  a  petition  was  filed  to 
vacate  the  enrol  ment  upon  the  ground 
of  surprise,  and  asking  to  be  let  in  to 
answer  the  merita  The  court  of  ap- 
peals held  that  the  party  applying 
could  be  relieved  on  petition.  That 
case,  however,  belongs  to  a  class 
forming  an  exception  to  the  general 
rule." 

2Hovey  v.  McDonald,  109  U.  S. 
150.  See,  also,  Elizabeth  v.  Ameri- 
can &c  Co,  97  U.  S.  79;  Hop  Bitters 
Mfg.  Co.  V.  Warner,  28  Fed.  Rep.  577, 
578;  Bank  of  Rochester  v.  Emer- 
son, 10  Paige,  359 ;  §  831,  supra.  In 
Massie  v.  Graham,  3  McLean,  41,  it 
was  said  that  after  enrolment  of  a 
decree  an  error  of  calculation  might 
be  corrected  upon  petition  or  notion. 
A  mere  clerical  error  in  a  decree  is 
sometimes  corrected  on  motion,  after 
enrolment^  bnt  ordinarily  the  only 
safe  way  to  correct  a  mistake  is  by 


bill  of  review.  Robinson  v.  Rudkins, 
28  Fed.  Rep.  8.  See,  on  this  point, 
Bramblett  v.  Pickett,  3  A.  K  Marsh. 
11;  Burch  v.  Scott,  1  Bland,  120; 
Irwin  V.  Vint,  6  Munf.  267.  An 
amendment  of  the  record,  necessary 
to  enable  a  case  to  be  taken  from 
the  Supreme  Court  of  a  State  to  the 
Supreme  Court  of  the  United  States 
by  a  writ  of  error  will  not  be  ordered 
upon  a  petition  filed  six  months  after 
the  final  judgment  or  decrea  The 
court  said  that  fair  dealing  and  jus- 
tice require  that  the  intention  to  ap- 
peal should  be  made  known  to  the 
other  party  and  to  the  court  before 
the  final  judgment,  in  order  that 
proper  entries  may  be  made  upon 
the  record.  Snell  v.  Dwight,  121 
Mass.  348.  A  clerical  error,  in  a  con- 
sent decree,  is  a  mistake  made  by 
the  clerk  in  entering  the  decree,  or  it 
may  be  a  mistake  in  a  calculation, 
whereby  a  sum  entered  in  the  decree 
is  arrived  at,  where  all  the  parties 
are  agreed  upon  the  basis  of  calcula- 
tion ;  but  where  the  error  consists  in 
the  insertion  of  a  particular  sum  as 
the  result  of  a  calculation  on  a  basis 
which  some  of  the  parties  regard  as 
not  in  accord  with  the  agreement,  it 
is  not  a  clerical  error,  but  a  mistake 
of  parties,  and,  if  an  error,  it  can 
only  be  corrected  by  an  original  bill. 
Morris'  Adm'r  v.  Peyton's  Adm'r,  29 
West  Va.  201. 
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rnent  may  be  made  to  a  decree,  even  after  enrolment,  on  peti- 
tion, without  a  rehearing,  where  it  is  one  which  would  have 
been  made  as  of  course  if  suggested  at  the  hearing.^  After 
the  term  a  decree  may  be  so  amended,  nune  pro  tunc,  as  to 
make  it  speak  the  truth.'  But  a  decree  cannot  be  changed 
by  Si,nunc  pro  tunc  decree  at  a  subsequent  term,  where  the 
proposed  alteration  would  create  a  variance  between  the  orig- 
inal decree  and  the  averments  of  the  bill.'  Where  the  court 
is  asked  to  change  its  decree  so  that  the  decree  shall  have  a 
different  eflfect  from  that  which  the  court  intended  it  should, 
the  application  will  be  refused.*  The  rectification  of  a  decree 
or  order  is  usually  made  by  an  alteration  of  the  decree  or 
order  itself;'  but  where  this  cannot  conveniently  be  done,  a 
supplemental  order  will  be  made.' 


1  Dorsheimer  v.  Rorback,  34  N.  J. 
Eq.  33,  by  the  addition  of  a  clause 
necessary  to  affect  the  remedy  of  the 
complainant  under  it,  citing,  among 
other  cases,  Eyies  v.  Ward,  1  Dick. 
68 ;  Yow  V.  Townsend,  1  Dick.  59 ; 
Shine  v.  Gough,  3  Ball  &  B.  33; 
Spearing  v.  Lynn,  8  Vern.  376 ;  Low- 
ten  V.  Corporation  of  Colchester,  3 
Mer.  395 ;  Bennett  v.  Button,  1  Dick. 
135;  Davis  v.  Morris,  13  Price,  766; 
Gardner  v.  Dering,  3  Edw.  Ch.  133; 
Clark  ti.  Hall,  7  Paige,  384 ;  Sprague 
V.  Jones,  9  Paige,  395.  Cf.  Staples  v. 
Hardeman  (Ga.),  16  S.  E.  Rep.  657. 
Such  an  amendment  after  enrolment 
cannot  be  made  upon  an  ex  parte 
application.  It  must  be  by  petition 
and  notice.  Jarmon  v.  Wiswalt,  24 
N.  J.  Eq.  68.  After  court  has  finally 
adjourned,  and  its  decree  has  been 
filed  and  become  a  record  of  the 
court,  the  judge  at  chambers  has  no 
jurisdiction  to  amend  the  decree  so 
as  to  reduce  the  amount  of  the  de- 
fendant's liability.  Garlington  v. 
Copeland  (S.  C),  10  S.  E.  Rep.  616. 
Where  a  party  delayed  a  year  and 
six  months  in  applying  to  the  chan- 
cellor to  correct  a  mistake  made  in 
drawing  up  a  decree,  leave  to  amend 


the  decree  was  refused.  Rogers  r. 
Rogers,  1  Paige,  188. 

2  Hershy  v.  Baer,  45  Ark.  240,  hold- 
ing that  such  amendment  does  not 
confer  additional  rights  to  file  excep- 
tions. See  further,  as  to  nunc  pro 
tune  decrees,  §  796  et  seq.,  supra. 

9  Thus  when  a  final  decree  has 
been  rendered,  ordering  a  sale  of 
lands,  and  describing  them  by  gov- 
ernment numbers  as  stated  in  the 
bill,  the  decree  cannot  be  amended 
at  a  subsequent  term,  nune  pro  tunc, 
by  correcting  a  mistake  in  the  num- 
bers, as  disclosed  by  the  evidence. 
Owen  V.  Bankhead,  82  Ala.  399 ;  s.  Q, 
8  So.  Rep.  97. 

*  Jones  V.  Davenport,  45  N.  J.  jEq. 
78,  83. 

6  3  Daniell's  Ch.  Pr.  (5th  ed.)  1030; 
Hawker  v.  Buncombe,  3  Mad.  391; 
Skrymsher  v.  Northcote,  1  Swanst 
573,  n. ;  .Tomlins  v.  Palk,  1  Russ.  475 ; 
Hughes  V.  Jones,  26  Beav.  29 ;  Bird 
V.  Heath,  6  Hare,  236. 

6  2  Daniell's  Ch.  Pr.  (5th  ed.)  1030 ; 
Wallis  V.  Thomas,  7  Ves.  393;  Lane 
V.  Hobbs,  12  Ves.  458;  Needham  v. 
Needham,  1  Hare,  633 ;  Anon.,  1  Jur. 
(N.  S.)  973;  Clark  v.  Hall,  7  Paige. 
382.    See  §  804,  supra. 
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§852.  Bills  of  reyiew  —  (a)  Definition  and  classification. 
A  bill  of  review  is  a  bill  filed  to  reverse  or  modify  a  decree 
that  has  been  signed  and  enrolled  '  for  errors  in  law  apparent 
upon  the  face  of  such  decree,  or  on  account  of  new  facts  dis- 
covered since  publication  was  passed  in  the  original  cause, 
and  which  could  not  by  the  exercise  of  due  diligence  have 
been  discovered  or  used  before  the  decree  was  made.^  A  bill 
of  review  can  be  brought  only  upon  a  final  and  not  an  in- 
terlocutory decree,'  the  latter  being  open  to  correction  by 
other  methods.^    A  bill  of  review  for  error  of  law  apparent 


1 A  decree  is  ordinarily  deemed  re- 
corded and  enrolled  as  of  the  term 
in  which  the  final  decree  was  passed. 
Whiting  u  Bank  of  U.  &,  13  Pet  6. 
See  §  831,  supra. 

2Mitford's  PI.,  oh.  1,  §  3,  pt  8; 
Story's  Equity  Pleading,  §§  403-430 ; 
Gibson's  Suits  in  Chancery,  §  1056 ; 
2  Daniell's  Ch.  Pr.  (5th  ei)  1575. 
See,  also,  Jones  v.  Davenport  (Jones 
V.  Fayerweather),  46  N.  J.  Eq.  237 ; 
Smythe  v.  Fitzsimmons  (Ala.),  12  So. 
Eepi  48 ;  West  v.  Shaw's  Adm'r,  32 
West  "Va  195;  Greenwich  Bank  v. 
Loomis,  2  Sandf.  Ch.  70;  Moore  v. 
Huntington,  17  Wall.  417;  Moseley 
V.  Partee,  5  Heisk.  38;  Randall  v. 
Payne,  1  Tenn.  Ch.  148,  452.  A  bill 
asking  that  a  foreclosure  decree  be 
partially  annulled  on  account  of 
fraud  in  procuring  it)  but  that  the 
sale  of  lands  already  made  be  rati- 
fied, and  time  allowed  for  payment  of 
a  balance  due,  is  a  bill  of  review. 
Dodge  V.  Northrop  (Mich.),  48  N.  W. 
Rep.  505.  Errors  apparent  and  new 
facts  may  be  united  as  ground  of  re- 
view in  the  same  bilL  Winchester 
V.  Winchester,  1  Head  (Tenn.),  460 ; 
Gibson's  Suits  in  Chancery,  §  1056 ; 
Colville  V.  Colville,  9  Humph.  529. 
See  Kimberly  v.  Arms,  40  Fed.  Rep. 
548,  559.  As,  in  Georgia,  a  new  trial 
may  be  granted  on  motion  in  an 
equity  cause,  a  bill  in  the  nature  of 


a  bill  of  review  should  be  based  on 
other  matter  than  thac  relied  on  for 
a  new  trial.  Brower  v.  Cothran,  76 
Ga.  9 ;  Central  Georgia  Bank  v.  Iver- 
son,  75  Ga.  19.  A  bill  of  review  does 
not  lie  for  error  apparent,  in  Texas 
(Seguin  v.  Maverick,  24  Tex.  526),  or 
in  South  Cai-olina.  Manigalt  v.  Deas, 
1  Bailey's  Eq.  284.  It  will  not  lie 
where  the  plaintiff  himself  has  dis- 
missed his  bill.  Jones  v.  ZoUicoSer, 
1  Car.  Law  Repos.  376. 

3  Field  V.  Williamson,  4  Sandf.  Ch. 
613;  Jenkins  v.  Eldredge,  3  Story, 
299;  Wiser  v.  Blachly,  2  Johns.  Ch. 
488 ;  Bates  v.  Great  Western  TeL  Co., 
35  111.  A  pp.  254;  &  c,  aff'd,  134  IlL 
536;  25  N.  E.  Rep.  752;  Johnston  v. 
Hanner,  2  Lea,  8 ;  s.  c,  2  Memph. 
L.  J.  147.  But  see  Hyman  v.  Smith, 
10  West  Va.  298.  A  decree  of  fore- 
closure and  sale  is  to  be  considered 
as  the  final  decree,  without  waiting 
for  the  return  and  confirmation  of 
the  sale  by  a  decretal  order.  Conse- 
quently a  bill  of  review  for  error  in 
the  sale,  where  none  is  shown  in  the 
original  decree,  cannot  be  main- 
tained. Whiting  V.  Bank  of  U.  S., 
13  Peters  6  See,  also,  Terbell  v.  Lee, 
40  Fed.  Rep.  40.  See  further  as  to 
what  constitutes  a  final  decree, 
§  789,  supra,  and  §  940  et  seq.,  infra. 

'See  the  preceding  chapter  and 
§  635,  supra. 
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upon  the  record  will  lie,  although  the  decree  sought  to  be 
reviewed  is  a  final  decree,  consequent  upon  a  decree  pro  con- 
feaso,  for  failure  of  the  defendant  to  plead.' 

§  863,  (b)  Consent  decrees. —  It  is  a  general  rule  that  a  bill 
of  review  will  not  lie  against  a  decree  entered  by  consent, 
unless  there  was  fraud  in  obtaining  it.*  It  has  been  held,  how- 
ever, that  a  consent  decree  may  be  set  aside  or  reformed  for 
mistake  by  a  bill  of  review,  even  though  the  mistake  was  con- 
fined to  one  of  the  parties.* 

§  864.  (c)  Errors  of  fact. —  Upon  a  bill  of  review,  either  for 
error  apparent  or  for  new  matter,  the  evidence  in  the  original 
cause  cannot  be  discussed  for  the  purpose  of  correcting  sup- 
posed erroneous  deductions  as  conclusions  from  the  evidence. 
If  the  decree  is  contrary  to  the  proofs  remedy  must  be  sought 
by  appeal.* 

§  866.  (d)  After  judgment  on  appeal. —  A  bill  of  review 
will  not  lie  for  errors  of  law  alleged  on  the  face  of  the  decree 
after  the  judgment  of  the  appellate  court."    In  the  federal 

1  Prentiss  v.   Paisley,  25  Fla.  927 ;  1  Head  (Tenn.),  460 ;  Bank  of  U.  a 
&  a,  7  So.  Rep.  56,  citing  Stribling  V.  v.  Ritchie,  8  Pet    128;   Prentiss  v. 
Hart,  20  Fla.  226 ;  Maynard  v.  Per-  Paisley,  25  Fla.  927,  932. 
cault,  30  Mich.  160.    See,  however,  *  Thompsons.  Maxwell  Land-Grant 
Cornish  v.  Keesee,  24  Ark.  628.   "  On  &  Ry.  Co.,  95  TJ.  S.  391. 
a   bill   of  review    being  sustained,  >  Vincent  v.  Mathews,  15  B.  L  509 
whether  on  error  apparent  or  on  new  s.  a,  8  AtL  Rep.  704 
proof,  the  court  reverses,  alters  or  *  BufiSngton  v,  Harvey,  95  U.  S.  99 
explains  the  decree  complained  of  so  Putnam  v.  Day,  33  Wall.  60 ;  Kim- 
as  to  do  what  is  right  in  the  case  as  berly  v.   Arms,  40    Fed.   Rep.   548 
it  then  stands,  and  when  necessary  Whiting  v.  Bank  of  United  States,  13 
will  resort  to  any  process,  ordinary  Pet  6 ;  Beard  v.  Burts,  95  U.  S.  434 
or   extraordinary,    to    remedy  any  Thompson  v.  Maxwell  Land-Grant  & 
wrong  done  the  complainant  by  the  Ry.  Co.,  95  U.  S.  391 ;  Shelton  v.  Van 
decree  he  complains  of.    But  these  Kleeck,  106  U.  S.  533 ;  Webb  v.  Pell, 
remedies  must  be  confined  to  those  3  Paige,  368 ;  Banks  v.  Long,  79  Ala. 
who  were  parties  to  the  original  suit,  319 ;  Lorentz  v.  Lorentz,  32  West  Va. 
and  to  their  representatives ;  and  an  556 ;  Eeck  v.  AUender  (West  Va.),  16 
innocent  purchaser  since  the  original  S.  E.  Rep.  520, 523 ;  Rawlings  v.  Raw- 
decree  cannot  be  disturbed  by  pro-  lings,  75  Va.  76. 
ceedings  under   a  bill  of   review."  *  Southard  v.  Russell,  16  How.  547, 
Gibson's  Suits  in  Chancery,  §1063.  where  the  court  said :  —  "These  may 
See,  also,  Winchester  v.  Winchester,  be  corrected  by  a  direct  application 
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courts  a  bill  of  review  will  not  lie  "  in  the  case  of  newly -dis- 
covered evidence,  after  the  publication  or  decree  below,  where 
a  decision  has  taken  place  on  appeal,  unless  the  right  is  re- 
served in  the  decree  of  the  appellate  court  or  permission  be 
given  on  an  application  to  that  court  directly  for  the  purpose." ' 
The  rule  applies  to  a  decree  which  has  been  affirmed  as  well 
as  to  one  entered  upon  the  order  of  the  appellate  court ;  and 
the  fact  that  the  relief  is  sought  by  an  original  bill  instead 
of  a  bill  of  review  proper  makes  no  difference.' 

§  856.  (e)  The  same  subject  continued  —  The  New  Jersey 

rule. —  In  New  Jersey,  Chancellor  Eunyon,  upon  a  close  anal- 
ysis of  the  authorities,  declared  that  "  the  court  of  chancery 
has  inherent  power,  without  the  consent  of  the  appellate  tri- 
bunal, to  review,  on  the  ground  of  newly-discovered  evidence, 
its  decree,  though  it  has  been  passed  upon  on  appeal ;  and  no 
principle  or  practice  requires  that  it  shall  refrain  from  doing 
so  until  the  consent  or  countenance  of  the  superior  court  shall 
have  been  obtained." ' 


to  that  court,  which  would  amend,  as 
matter  of  course,  any  error  of  the 
kind  that  might  have  occurred  in 
entering  the  decree."  Bavis  Sewing 
Machine  Co.  v.  Dunbar,  38  West  Va. 
335.  See,  also.  Hurt  v.  Long  (Tenn.), 
16  a  W.  Rep.  968, 969 ;  Brewer  v.  Bow- 
man, 3  J.  J.  Marsh.  492;  Kimberly 
V.  Arms,  40  Fed.  Rep.  548.  Where  a 
writ  of  error  has  been  dismissed  on 
the  ground  that  the  error  assigned 
did  not  specify  and  point  out  in  what 
particulars  the  decree  was  erroneous, 
a  bill  of  review  will  not  lie  for  the 
errors  contained  in  such  decree.  Hall 
V.  Huff,  76  Ga.  837. 

1  Southard  v.  Russell,  16  How.  547, 
570,  adhered  to  in  Franklin  Sav.  Bank 
V.  Taylor  (C.  C.  App.),  53  Fed.  Rep. 
854,  866,  despite  the  alleged  "  weight 
of  reason  and  authority  to  the  con- 
trary." See,  also,  Kingsbury  v.  Buck- 
ner,  134  U.  S.  650,  671 ;  Kimberly  v. 
Arms,  40  Fed.  Rep.  548.  After  the 
decision  of  an  appeal  it  was  made  to 


appear  by  suggestion  of  counsel  in 
open  court,  and  by  a  verified  petition 
supported  by  a£5davits,  that  counsel 
for  the  defeated  party  conceived  him- 
self entitled  to  make  application  for 
leave  to  file  a  bill  of  review.  It  was 
held  that  the  circuit  court  of  appeals 
would  not  of  itself  determine  the 
right  of  such  party  to  file  the  bill,  but 
would,  in  its  mandate,  reserve  to  him 
liberty  to  file  an  application  therefor 
in  the  circuit  court,  and  to  proceed 
thereon,  and  on  the  bill  of  review,  as 
the  circuit  court  might  determine. 
Watson  V.  Stevens  (C.  C.  A),  53  Fed. 
Rep.  31,  where  the  proposed  bill  of 
review  was  for  new  matter. 

2  Franklin  Sav.  Bank  v.  Taylor  (C. 
C.  App.),  53  Fed.  Rep.  854,  856. 

8  Putnam  v.  Clark,  35  N.  J.  Eq.  146, 
150,  where  the  question  is  elabo- 
rately argued ;  overruling  Jewett  v. 
Dringer,  4  Stew.  Eq.  586,  and  deny- 
ing the  soundness  of  Southard  v. 
Russell,  16  How.  547,  and  Stafford  v. 


846      OOEKECTION    OF   UKCEEES    AFTER   ENEOLMENT.       [§§  857,  858. 

§  867.  (f)  Error  apparent. —  To  sustain  a  bill  of  review 
for  error  of  law  apparent,  the  decree  complained  of  must  be 
contrary  to  some  statutory  enactment  or  to  some  principle  or 
rule  of  law  or  equity  recognized  and  acknowledged  or  settled 
by  decision,  or  be  at  variance  with  the  forms  and  practice  of 
the  court;  but  where  the  error  is  in  a  mere  matter  of  form, 
or  where  the  propriety  of  the  decree  is  questioned,  a  bill  of 
review  cannot  be  maintained.'  For  the  purpose  of  examining 
all  errors  of  law,  the  bill,  answers  and  other  proceedings  are, 
in  this  country,  as  much  a  part  of  the  record  before  the  court 
as  the  decree  itself ;  for  it  is  only  by  a  comparison  with  the 
former  that  the  correctness  of  the  latter  can  be  ascertained.* 
A  petition  for  rehearing  may  be  treated  as  a  bill  of  review 
for  errors  apparent.' 

§  868.  (g)  Errors  apparent  illnstrated. —  A  decree  which 
shows  upon  its  face  that  the  plaintiff  was  denied  a  hearing, 
and  that  it  is  not  the  deliberate  judicial  act  of  the  court,  will 
be  set  aside  on  a  bill  of  review.*  A  decree  annulling  certain 
conveyances  as  fraudulent,  made  in  a  cause  submitted  "  on 
bill  and  answer  and  replication  without  proof,"  was  set  aside 
on  a  bill  of  review,  where  the  pleadings  did  not  authorize  the 

Bryan,  2  Paige,  45.    See,  also,  Davis  Knox,  50  Fed.  Rep.  (C.  C.  App.)  484 ; 

Sewing  Machine  Co.  v.  Dunbar,  32  Whiting  v.  Bank  of  U.  S.,  13  Pet.  6 ; 

West  Va.  335 ;  Flower  v.  Lloyd,  L.  Putnam  v.  Day,  23  Wall.  60 ;  Buf- 

R  6  Ch.  D.  297 ;  Legg  v.  Overbagh,  fington  v.  Harvey,  95  U.  S.  99 ;  Thomp- 

4  Wend.  188;  Tommey  v.  White,  1  son  v.  Maxwell  Land-Grant  &  Ey. 

H.  L.  Cas.  180 ;  Haskell  v.  Raoul,  1  Co.,  95  U.  S.  891, 397 ;  Beard  v.  Burts, 

McCord's  Ch.  22;  McCall  v.  Graham,  95  U.  S.  434;  Shelton  v.  Van  Kleeck, 

1  Hen.  &  M.  la  106  U.  S.  532 ;  Willamette  Iron  Bridge 

1 3  Daniell's  Ch.  Pr.  (2d  ed.)  1576;  Co.  v.  Hatch,  125  U.  S.  1,  7;  Prentiss 

Freeman  v.  Clay,  2  U.  S.  App.  254 ;  v.  Paisley,  25  Fla.  937.    Brooks,  J.,  in 

s.  C,  52  Fed.  Rep.  1.     "  The  purpose  Parker  v.  Dillard,  5  Va.  Law  J.  389, 

of  a  bill  of  review  for  error  appar-  defines  error  of  law  apparent  on  the 

ent  is  to  have  the  court  rendering  face  of  the  decree  as  error  appearing 

the  decree  give  the  same  relief  that  in  the  record  exclusive  of  the  evi- 

the  appellate  court  might  give  under  dence.    See,  also.  Keck  v.  Allender 

the  same   circumstances."    Prentiss  (West  Va.),  16  S.  K  Rep.  530,  528. 
V.  Paisley,  25  Fla.  927,  933 ;  Evans  v.        «  HoflEman  v.  Knox  (C.  C.  App.),  50 

Clement,  14  111.  306.  Fed.  Rep.  484,  489. 

2  Story's  Equity  Pleading  (10th  ed.),        'Ensminger  v.  Powers,  108  U.S. 

§  407 ;  Freeman  v.  Clay,  3  U.  S.  App.  202. 
254;  s.  C,  53  Fed.  Rep.  1 ;  Hoffman  v. 


§§  859,  860.]       COREKOTION    OF    DBOEKES    AFTER    ENROLMENT.       847 

conclusion  of  fraud  as  matter  of  law.'  A  decree  dismissing  a 
cause  on  the  merits  carries  error  on  its  face  when  an  appeal 
from  the  same  has  been  dismissed  by  the  appellate  court  on 
the  ground  that  the  amount  claimed  was  insufficient  to  confer 
jurisdiction  of  the  appeal,  and  where  the  sum  found  by  the 
appellate  court  to  be  in  issue  is  less  than  the  amount  required 
to  give  jurisdiction  to  the  court  below;-  likewise  a  decree  in 
partition  containing  an  erroneous  finding  that  one  of  the  par- 
ties is  entitled  to  an  estate  by  curtesy,  where  all  the  facts 
upon  which  the  finding  is  based  are  recited  in  the  decree.' 

§  859.  (h)  The  same  subject  continued. —  Upon  a  bill  of 
review  the  non-joinder  of  a  party  in  the  original  suit  cannot 
properly  be  relied  on  as  matter  of  error,  unless  it  can  be 
shown  that  it  has  operated  as  an  injury  or  mischief  to  the 
rights  of  the  present  complainants.*  A  change  by  the  United 
States  Supreme  Court  of  its  ruling  on  a  question  of  law  and 
fact  does  not  constitute  such  new  matter  as  will  sustain  a  bill 
of  review  to  vacate  a  decree  of  the  circuit  court  pronounced 
before  such  change  was  made."  And  where  a  decree  of  a  fed- 
eral court  fixes  the  priority  of  claims  against  an  insolvent 
corporation  under  the  authority  of  an  act  of  the  State  legis- 
lature, the  question  of  the  validity  of  the  act  not  being  raised 
at  the  time,  a  bill  of  review  wiU  not  lie  for  apparent  error 
because  the  act  is  subsequently  adjudged  unconstitutional  and 
void  by  the  State  courts  on  the  ground  of  a  defective  title.* 

§  860.  (i)  Matter  of  fact — What  constitutes  available  new 
matter. —  In  order  to  obtain  leave  to  file  a  bill  of  review  on 

1  Clark  V.  Killian,  103  U.  S.  766.  after  a  decree  and  on  a  bill  of  review, 

2  Miller  v.  Clark,  53  Fed  Rep.  900.  ask  to  have  the  decree  set  aside  on 
See,  also,  Ketchum  v.  Farmers'  L.  &  the  ground  of  laches  on  the  part  of 
T.  Co.,  4  McLean,  1.  the  complainant  in  bringing  the  suit 

'Jackson  v.  Jackson   (111.),  33  N.  Putnam  v.  Day,  33  Wall.  60. 

E.  Rep.   51.     Cf.   Keck  v.   AUender  sTilghman  w  Werk,  39  Fed.  Rep. 

(West  Va.),  16  S.  E.  Rep.  530,  534.  680. 

4  Whiting  V.  Bank  of  U.  S.,  13  Pet  6  Hoffman  v.  Knox  (C.  C.  App.),  50 

6,  14.    Where  the  defendant  by  his  Fed.   Rep.   484  (reversing  Knox    v. 

answer  admits  the  claim  to  be  due.  Iron  Co.,  43  Fed.  Rep.  378) ;  King  v. 

and  prays  contribution  from  other  Dundee  Mortg.  &  Tr.  L  Co.,  S8  Fed. 

defendants,  without  setting  up  any  Rep.  33. 
defense  to  the  demand,  he  cannot, 
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the  ground  of  newly-discovered  evidence  the  applicant  must 
show  that  he  has  new  competent  evidence,  not  merely  cumu- 
lative,' or  relating  to  a  collateral  fact  in  issue  of  indiiferent 
importance,^  but  material,  and  such  as  if  unanswered  in  point 
of  fact  would  clearly  entitle  the  party  to  a  decree,  or  would 
raise  a  question  of  so  much  difficulty  as  to  be  the  fit  subject 
of  a  judgment  in  the  cause.'  New  evidence  which  simply  tends 
to  impeach  the  character  or  impair  the  credibility  of  witnesses 
is  not  sufficient.*  New  matter  alleged  to  have  been  discov- 
ered relating  to  the  proceedings  in  making  a  sale  under  a 
decree  of  foreclosure  will  not  support  a  bill  of  review  to  set 
aside  the  original  decree.* 

§  861.  (j)  The  same  subject  continued  —Illustrations. — 

A  bill  of  review  on  the  ground  of  fraud  and  perjury  will  not 
be  entertained  where  it  appears  that  the  alleged  fraudulently 
procured  and  perjured  evidence  was  not  controlling  in  the 
determination  of  the  case  on  its  merits.'  Leave  to  file  a  bill 
of  review  will  not  be  granted  on  the  ground  of  a  difference 
between  complainant's  testimony  as  given  before  a  commis- 
sioner to  whom  the  cause  was  referred  by  the  Supreme  Court 
to  take  an  accounting,  and  his  testimony  as  given  at  the  trial 
of  the  cause,  where  such  discrepancies  do  not  change  or  affect 

1  Aholtz  V.  Durfee,  123  111.  286 ;  and  irrelevant,  it  should  be  dismissed 
Davis  Sewing  Machine  Co.  v.  Dun-  on  demurrer.  Lorentz  v.  Lorentz,  38 
bar,  33  West  Va.  335 ;  Reynolds  v.    West  Va.  556. 

Reynolds'  Ex'r,  88  Va.  149 ;  s.  C,  13  *  Traphagen  v.  Voorhees,  45  N.  J. 

S.  E.  Rep.  598 ;  Livingston  v.  Hubbs,  Eq.  42 ;  Livingston  v.  Hubbs,  3  Johns. 

3  Johns.  Ch.  124;  Randolph  v.  Ran-  Ch.  134;  Southard -y.  Russell,  16  How. 

dolph,  1  Hen.  &  M.  180 ;   Kern  v.  547 ;  Kern  v.  Wyatt  (Vl.  ),  17  a  R 

Wyatt  (Va),  17  S.  E.  Rep.  549.  Rep.  549. 

2  Southard  v.  Russell,  16  How.  547.  "Shelton  v.  Van  Kleeck,  106  U.  S. 
'  Traphagen  v.  Voorhees,  45  N.  J.  533.    If  the  new  matter  does  not  re- 

Eq.  41 ;  Quick  v.  Lilly,  3  N.  J.  Eq.  255 ;  late  to  any  matter  in  issue  in  the  orig- 
Donovan  v.  Dwyer,  62  Mich.  249 ;  inal  cause,  but  clearly  demonstrates 
Davis  Sewing  Machine  Co.  v.  Dun-  error  in  the  decree,  it  seems  that  it 
bar,  33  West  Va.  335 ;  Lorentz  v.  Lo-  may  be  used  as  ground  for  a  bill  of 
rentz,  33  West  Va.  556;  Booth  v.  review.  Story's  Equity  Pleading  (10th 
McJilton,  83  Va.  837 ;  S.  C,  1  S.  K  ed.),  §  415 ;  Gibson's  Suits  in  Chan- 
Rep.  137 ;  Purcell  v.  Coleman,  4  Wall  eery,  §  1056. 

519 ;  Livingston  v.  Hubbs,  3  Johns.  '  Kimberly  v.  Arms,  40  Fed.  Rep. 

Ch.  124    If  the  bill  shows  on  its  face  548. 
that  the  new  facts  are  immaterial 
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important  circumstances  upon  which  the  judgment  in  part 
rested.'  A  bill  of  review  may  be  maintained  on  the  discovery 
of  an  agreement  which  was  absent  at  the  trial,  and  its  ab- 
sence satisfactorily  accounted  for.' 

§  862.  (k)  The  same  subject  continued  —  Complainant's 
laches. —  New  matter  on  account  of  which  a  bill  of  review 
may  be  filed  must  be  such  as  the  party  by  the  use  of  reason- 
able diligence  could  not  have  known.'  Laches  in  failing  to 
ascertain  and  bring  forward  the  evidence  in  the  former  pro- 
ceeding may  be  imputed  to  infants  suing  by  guardian  or  next 
friend.'*  When  a  party  alleges  the  finding  of  a  document  since 
the  decree  which  would  have  been  relevant  evidence  on  the 
hearing,  and  he  knew  of  its  existence  and  contents,  though  he 
made  diligent  search  for  it  without  finding  it,  yet  if  he  could 
have  proven  its  existence  and  contents  by  the  evidence  of  wit- 
nesses he  should  have  done  so,  and  cannot,  on  that  ground, 
sustain  a  bill  of  review.'    Leave  to  file  a  bill  of  review  on  the 


1  Donovan  v.  Dwyer,  62  Mich.  349. 
A  bill  of  review  to  annul  a  decree 
cannot  be  maintained  on  the  ground 
that  a  decree  in  a  collateral  suit  be- 
tween the  parties,  which  was  intro- 
duced as  res  adjudicata  upon  some 
of  the  issues  in  the  cause,  has,  since 
the  decree,  been  set  aside  by  the  court 
which  rendered  it,  where  it  appears 
that  the  collateral  decree  was  void 
for  want  of  jurisdiction  of  tlie  court, 
and  was  vacated  for  that  reason. 
The  vacating  of  the  decree  did  not 
detract  from  its  original  inoperative- 
ness as  res  adjudicata,  and  therefore 
is  not  new  matter  arising  since  the 
decree  now  sought  to  be  annulled, 
within  the  rules  that  apply  to  bills  of 
review.  Vetterlein  v.  Barker,  45  Fed. 
Rep.  741. 

2  Easley  v.  Kellom,  14  Wall.  279. 

3  Providence  Rubber  Co.  v.  Good- 
yenr.  9  Wall.  805;  Booth  v.  McJilton, 
82  Va.  827;  s.  C,  1  S.  E.  Rep.  137; 
Murphy  v.  Savannah,  73  Ga.  263; 
Greer  v.  Turner,  47  Ark.  17,  30;  Per- 
kins V.  Partridge,  30  N.  J.  Eq.  559 ; 

.'54 


Woodall  V.  Moore,  55  Ark.  22.  See, 
also,  Purcell  v.  Coleman,  4  Wall.  519. 

*  Woodall  V.  Moore,  55  Ark.  22. 
But  see  In  re  Hoghton,  L.  R  18  Eq. 
573. 

'  Davis  Sewing  Machine  Co.  v. 
Dunbar,  32  West  Va.  335.  It  is  not 
ground  for  a  bill  of  review  that  a 
case  is  taken  up  and  decided  in  the 
absence  of  counsel  where  the  means 
of  knowledge  were  within  his  reach 
and  no  efiEort  is  made  to  deceive  him. 
Tilghman  v.  Werk,  39  Fed.  Rep.  680. 
See,  also.  Ketch  um  v.  Breed,  66  Wis. 
85.  Evidence  that  since  a  decree 
had  been  passed  directing  a  county 
to  pay  for  a  bridge  built  under  a 
contract  as  a  public  bridge,  the  con- 
tractor had  bought  up  n  charter 
issued  by  the  county  to  another  per- 
son to  erect  a  toll-bridge  at  the  same 
point,  and  was  using  the  public 
bridge  as  ^  toll-bridge,  is  not  suflS- 
cient  to  support  a  bill  of  review  on 
the  ground  of  newly-discovered  evi- 
dence, when  from  the  facts  and  cir- 
cumstances the  county  must  have 
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ground  that  the  complainant  had,  since  the  decree,  discovered 
the  whereabouts  of  a  material  witness,  of  whose  existence 
and  materiality  he  knew  when  he  began  his  suit,  was  denied 
on  the  ground  of  laches  and  the  impolicy  of  allowing  a  re- 
newal of  the  litigation.' 

§  863.  (1)  Jurisdiction. —  A  bill  of  review  must  be  filed  in 
the  court  wherein  the  decree  complained  of  was  pronounced.' 
A  federal  court  cannot  thus  review  the  decree  of  a  State  court,' 
but  it  has  original  and  ancillary  jurisdiction  to  review  its  own 
former  decree.*  A  court  has  no  jurisdiction  to  entertain  a 
bill  of  review  to  impeach  its  decree  where  an  appeal  has  been 
taken  and  perfected  and  is  still  pending,*  although  it  may 
have  been  improvidently  taken  and  the  bill  avers  an  intention 
to  abandon  it.'  But  merel}'  praying  an  appeal  without  pro- 
ceeding further  does  not  divest  the  trial  court  of  jurisdiction.' 

§864.  (m)  Limitation  of  time  for  filing.— A  bill  of  re- 
view based  upon  errors  apparent  must  ordinarily  be  brought 
within  the  time  limited  by  statute  for  prosecuting  an  appeal 
or  writ  of  error  from  the  decree  sought  to  be  reviewed,'  ex- 
been  aware  of  such  purchase  and  'Fields.  Williamson,  4  Sandf.  Ch. 
toll-taking  at  the  time  the  decree  was  613;  State  v.  Kolsem,  130  Ind.  434; 
made.  Nevada  Co.  v.  Hicks,  48  Ark.  s.  c,  29  N.  E.  Eep.  595.  See,  also, 
515 ;  s.  c.,  8  S.  W.  Rep.  534.  Allen  v.  Allen,  80  Ala.  154;  Boynton 
1  Putnam  v.  Clark,  36  N.  J.  Eq.  33.  v.  Foster,  7  Met  415 ;  Mitchell  %\ 
*  Gibson's  Suits  in  Chancery,  §  1060 ;  United  States,  9  Pet  714 ;  Ensminger 
Overton  v.  Biglow,  10  Yerg.  50 ;  v.  Powers,  108  U.  S.  305 ;  Burgess  v. 
Wilson  V.  Wilson,  10  Yerg.  201 ;  An-  O'Donohue,  90  Mo.  299 ;  s.  a,  2  S.  W. 
derson  v.  Bank,  5  Sneed,  661.     See,  Eep.  303. 

also.  Dodge  v.  Northrop  (Mich.),  48  SKimberly  v.  Arms,  40  Fed.  Rep. 

N.  W.  Rep.  505 ;  Hurt  v.  Long  (Tenn.),  548. 

16  S.  W.  Rep.  968.  In  Michigan  a  '  State  v.  Kolsem,  130  Ind.  484 ; 
bill  of  review,  attacking  a  decree  of  s.  c,  29  N.  E.  Rep.  595. 
foreclosure  upon  the  ground  that  it  8  Trust  Co.  v.  Grant  Locomotive 
was  rendered  for  $50  too  much,  was  Works,  135  IT.  S.  208 ;  Clark  v.  Kil- 
dismissed,  the  amount  being  insuffi-  Han,  103  U.  S.  706 ;  McDonald  d.  Whit- 
cient,  in  that  State,  to  give  chancery  hey,  39  Fed.  Rep.  466 ;  Thomas  v. 
jurisdiction.  Sanford  v.  Haines,  71  Harvie's  Heirs,  10  Wheat.  146 ;  Ens- 
Mich.  116 ;  s.  c,  38  N.  Wi  Rep.  777.  minger  v.  Powers,  108  U.  S.  293 ; 
'Barrow  v.  Hunton,  99  U.  S.  80,83.  Knox  v.  Columbia  Liberty  Iron  Co., 
<Oglesby  v.  Attrill,  12  Fed.  Rep.  42  Fed.  Rep.  378,  380;  Dunlevy  v. 
227.  See  §§  84,  35,  supra;  Lacas-  Dunlevy,  38  Fed,  Rep.  459 ;  Kennedy 
saqueu.  Chapins,  144  U.  S.  119,  136.  v.  Georgia  State  Bank,  8  How.  586; 
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cept  in  case  of  the  complainant's  disability.'  If  it  be  filed 
within  that  time  it  is  not,  in  the  absence  of  special  facts  re- 
quiring speedier  action,  barred  by  laches.*  It  seems  that  the 
time  required  for  filing  a  bill  of  review  for  new  matter  is 
wholly  within  the  discretion  of  the  court.' 

§  865.  (n)  The  same  subject  continued  —  Computation  of 
time. —  Time  does  not  run  against  the  right  to  file  a  bill  of 
review  so  long  as  an  appeal  is  pending  from  the  decree.*  The 
period  between  a  void  order  vacating  an  order  made  in  a  fore- 
closure suit  giving  certain  intervening  petitioners  a  lien  prior 
to  the  mortgage  and  an  order  setting  it  aside  cannot  be  omitted 
in  computing  the  time  within  which  the  mortgagee  might  file 
a  bill  to  review  the  original  order  for  errors  apparent  of  record, 
as  he  had  no  right  to  rely  on  the  validity  of  the  vacating  order, 
or  on  the  acquiescence  therein  of  the  petitioners.      Where  a 


Jackson  v.  Jackson  (I11.X  33  N.  E. 
Rep.  51 ;  Taylor  v.  Charter  Oak  Ins. 
Ck).,  17  Fed.  Rep.  566 ;  Boyd  v.  Van- 
derkemp,  1  Barb.  Ch.  273;  Smith  v. 
Clay,  Amb.  645;  Lytton  v.  Lytton,  4 
Bro.  Ch.  441;  Lyons  v.  Robbins,  46 
DI.  278;  Bell  v.  Johnson,  111  111.  874; 
Peirce  v.  Graham,  85  Va.  227 ;  s.  C,  7 
S.  E.  Rep.  189 ;  Sanford  v.  Haines,  71 
Mich.  116;  s.  C  38  N.  W.  Rep.  777; 
Littleton's  Appeal,  93  Pa.  St  177; 
Sloan  V.  Sloan,  103  111.  581 ;  Bruschke 
t).  Des  Nord  Chicago  Schuetzen  Vereiu 
(III.),  39  N.  E.  Rep.  417;  Allison  v. 
Drake  (111.),  32  N.  E.  Rep.  537,  citing 
Dalton  V.  Erb,  53  IlL  289 ;  Pestel  v. 
Primm,  109  111.  353.  See,  also,  Mc- 
Connel  v.  Gibson,  13  111.  128 ;  Boyden 
V.  Reed,  55  111.  458 ;  Harris  v.  Cornell, 
80  IlL  54;  Howe  v.  Coram'rs,  119  III 
101. 

1  Allison  V.  Drake  (111.),  33  N.  E. 
Rep.  537. 

2  Chicago  Building Soc.  v.  Haas,  111 
111.  176;  Farmers'  L.  &  T.  Co.  v. 
Green  Bay  &c.  R.  Co.,  16  Fed.  Rep. 
100,  113. 

3  The  point  was  left  undecided  in 
Thomas  v.  Harvie's  Heirs,  10  Wheat 


146.  See  Myers  v.  Pickett,  81  Tex. 
5R;  S.  C,  16  S.  W.  Rep.  643;  Cen- 
tral Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  308.  An  applica- 
tion for  a  bill  of  review,  made  in 
1889,  on  facts  known  by  petitioners 
in  1881,  comes  too  late,  even  if  the 
facts  constituted  a  good  ground  for 
relief.  Tilghman  v.  Werk,  39  Fed. 
Rep.  680.  After  the  same  period  an 
application  was  refused  in  Ferguson 
V.  Dent,  29  Fed.  Rep.  1.  See,  also, 
Bergholz  v.  Ruckman,  41  N.  J.  Eq. 
134.  But  if  the  usual  period  of  lim- 
itation has  elapsed  it  must  be  filed 
promptly  upon  discovery  of  the  facts. 
Central  Trust  Co.  v.  Grant  Locomo- 
tive Works,  135  U.  S.  308.  "  There 
can  be  no  doubt  that  it  will  be  a 
good  bar  that  tlie  bill  of  review  is 
not  brought  within  the  period  lim- 
ited for  writs  of  error,  after  the  dis- 
covery of  the  new  facts  or  evidence." 
Story's  Equity  Pleading  (10th  ed.), 
§419. 

*Ensminger  v.  Powers,  108  U.  8. 
292. 

'  Central  Trust  Co.  v.  Grant  Loco- 
motive Works,  135  U.  S.  307. 
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decree  in  partition  is  rendered  finding  the  rights  of  the  parties, 
ordering  partition  of  the  land,  and  appointing  commissioners 
to  make  partition,  and  the  suit  is  then  continued  from  term  to 
term,  for  several  years,  for  the  commissioners'  report,  and 
finally  dismissed  without  either  partition  or  sale,  the  time  for 
filing  a  bill  of  review  runs  from  the  date  of  the  decree,  and 
not  from  the  final  dismissal  of  the  suit.' 


§  866.  (o)  Leave  to  file  —  When  necessary. —  For  error 
apparent  on  the  face  of  the  decree  a  bill  of  review  may  be  filed 
without  leave ; "  but  a  bill  of  review  on  the  ground  of  newly- 
discovered  matter  can  only  be  filed  on  special  leave,  which 
depends  on  the  sound  discretion  of  the  court  to  which  applica- 
tion is  made.'    If  fraud  in  obtaining  the  decree  *  or  error  ap- 


i  Jackson  v.  Jackson  (111.),  33  N.  E 
Rep.  51.  A  bill  of  review  is  in  time  if 
filed  within  the  i-equired  time,  after 
a  decree  confirming  a  sale  of  land, 
directing  the  distribution  of  the  pro- 
ceeds, and  striking  the  cause  from 
the  docket,  though  the  errors  were 
committed  in  a  decree  of  sale  ren- 
dered more  than  three  years  before, 
the  earlier  decree,  though  appealable, 
not  being  the  final  decree  in  the  cause. 
Peirce  v.  Graham,  85  Va.  837;  &  c,  7 
S.  E.  Rep.  189.  Code  of  Alabama  of 
1886,  section  3497,  limiting  the  time 
for  "  application  "  to  file  bills  of  re- 
view, does  not  require  the  bill  itself 
to  be  filed  within  that  time.  Mitchell 
V.  Hardie,  84  Ala.  349 ;  s.  a,  4  So.  Rep. 
183.  Where  a  subpoena  was  taken 
out  upon  a  bill  of  review,  and  a  bona 
fide  attempt  made  to  serve  it  within 
five  years  from  the  entry  of  the  origi- 
nal decree,  it  was  held  to  be  a  suffi- 
cient commencement  of  the  suit,  al- 
though the  subpoena  was  not  in  fact 
served  within  the  time  allowed  by 
law  for  appealing  from  the  decree. 
Webb  V.  Pell,  1  Paige,  664 

'  Buckingham  v.  Corning,  39  N.  J. 
Bq.  338;  Webb  v.  Pell,  1  Paige,  564; 


Ross  V.  Prentiss,  4  McLean,  106; 
Davis  V.  Speiden,  104  U.  S.  83.  See 
Kimberly  v.  Arras,  40  Fed.  Rep.  548, 
553.  See,  also,  Riggs  v.  Huffman,  33 
West  Va.  436,  430. 

'Ross  V.  Prentiss,  4  McLean,  106; 
Ricker  v.  Powell,  100  U.  8.  104; 
Anon.,  3  P.  Wms.  383 ;  Perry  v.  Phel- 
ips,  17  Ves.  178 ;  Buckingham  v.  Corn- 
ing, 29  N.  J.  Eq.  338;  Kimberly  v. 
Arms,  40  Fed.  Rep.  548,  558 ;  Davis 
Sewing  Machine  Co.  v.  Dunbar,  32 
West  Va.  335;  Providence  Rubber 
Co.  V.  Goodyear,  9  WalL  805 ;  Thomas 
V.  Harvie's  Heirs,  10  Wheat.  146; 
Lansing  v.  Albany  Ins.  Co.,  Hopk. 
Ch.  102,  105 ;  Webb  v.  Pell,  1  Paige, 
564 ;  Priestley's  Appeal,  127  Pa.  St  420, 
citing  Riddle's  Estate,  19  Pa.  St  431 ; 
Russell's  Appeal,  34  Pa.  St  258 ;  Hart- 
man's  Appeal,  36  Pa.  St  70;  Milli- 
gan's  Appeal,  82  Pa.  St  389;  Scott's 
Appeal,  112  Pa.  St  427;  Bishop's  Ap- 
peal, 26  Pa.  St  470;  Stevenson's  Ap- 
peal, 32  Pa.  St  318.  Whether  an  in- 
fant must  obtain  leave  before  filing 
a  bill  of  review,  query.  In  re  Hogh- 
ton,  Lk  R  18  Eq.  578.  See  Taylor  v. 
Franklin  Sav.  Bank,  50  Fed.  Rep.  389, 
294.    In  Virginia  the  practice  is  to 


*  Kimberly  v.  Arms,  40  Fed.  Rep.  548. 
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parent '  be  united  with  new  matter  as  a  ground  for  relief, 
leave  to  file  the  bill  is  necessary.*  Where  a  bill  of  review  is 
filed  without  leave,  or  inconsistent  with  or  in  excess  of  the 
leave  granted,  it  will  be  ordered  to  be  taken  from  the  files.' 

§  867.  (p)  The  same  subject  continaed  —  Leave  discretion- 
ary—  Review  of  discretion. —  The  granting  of  a  bill  of  re- 
view for  newly-discovered  evidence,  resting  in  the  sound 
discretion  of  the  court,  may  be  refused,  although  the  facts,  if 
admitted,  would  change  the  decree,  when  the  court,  looking 
to  all  the  circumstances,  shall  deem  it  productive  of  mischief 
to  innocent  parties,  or  for  any  other  cause  inadvisable.*  In 
order  to  obtain  leave  to  file  a  bill  of  review  against  a  judg- 
ment fraudulently  obtained  it  must  be  averred  and  shown  that 
there  is  a  valid  defense  on  the  merits.'  "Whether  an  appeal 
lies  from  a  refusal  of  leave  to  file  a  bill  of  review  has  not  been 
decided  by  the  federal  courts.^  In  some  of  the  State  courts  it 
seems  that  the  exercise  of  discretion  in  this  behalf  may  be 
reviewed  on  appeal ; '  but  will  not  be  reversed  except  in  a 
clear  case  of  abuse.* 

§868.  (q)  Application  for  leave. —  Leave  to  file  a  bill  of 
review  for  new  matter  should  be  obtained  by  a  petition  pray- 
ing for  leave  to  file  the  bill,  and  supported  by  an  affidavit 
showing  that  the  alleged  new  matter  was  not  known  to  the 
petitioner  and  could  not  have  been  discovered  by  him,  with 
the  exercise  of  due  diligence,  in  time  to  prove  it  before  the 
entry  of  the  decree  sought  to  be  reviewed.'    l^otice  of  the 

apply  in  the  first  instance  for  leave        *  Story's  Equity  Pleadings,  §  417 ; 

to  file  a  bill  of  review,  whether  it  be  Putnam  v.  Clark,  36  N.  J.  Eq.  33, 36 ; 

for  error  apparent  or  for  new  matter.  Ricker  v.  Powell,  100  U.  S.  104. 
Quarrier  v.  Carter,  4  Hen.  &  M.  343.        'Kimberly  v.  Arms,  40  Fed.  Rep. 

See,  also,  Hill  v.  Bowyer,  18  Gratt  548. 

363,  367;  Amiss  v.  McGinnis,  12  West        SNickle  v.  Stewart,  111  U.  S.  776. 
Va  371.  'Woodall  v.   Moore,  55   Ark.   22; 

1  Ricker  v.  Powell,  100  U.  a  104  Stockley  v.   Stockley  (Mich.),  53  N. 

2  "The    bill    cannot    be  separated  W.  Rep.  523,  525. 

into  parts  and  leave  be  granted  as  to  8  Stockley  v.  Stockley  (Mich.),  58 

part  and  refused  as  to  other  parts."  N.  W.  Rep.  523,  525.    See,  also,  Craig 

Per  Jackson,  J.,  in  Kimberly  v.  Arms,  v.  Smith,  100  U.  S.  326. 

40  Fed.  Rep.  548,  558.  » Wortley  v.  Birkhead,  3  Ves.  Sr. 

'Buckingham  v.  Coming,  29  N.  J.  571  ;  Young  v.  Keighly,  16  Ves.  348; 

Bq.  238 ;  Carroll  v.  Parran,  1  Bland,  Purcell  v.  Miner,  4  Wall.  519 ;  Ross 

135,  note.  v.  Prentiss,  4  McLean,  106;  Massie  v. 
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petition  should  be  served  on  the  other  parties  to  the  cause.^ 
But  where  no  notice  is  given  the  adverse  party,  and  such  ir- 
regularity is  not  assigned  as  cause  of  demurrer,  and  no  mo- 
tion is  made  to  have  the  application  taken  off  the  file,  the 
adverse  party,  after  answering  and  allowing  the  case  to  pro- 
ceed to  final  decree,  cannot  object  on  appeal.^  The  affidavit 
must  also  state  the  nature  of  the  new  matter  in  order  that 
the  court  may  exercise  its  judgment  upon  its  relevancy  and 
materiality.'  The  affidavit  should  be  positive  and  not  merely 
upon  information  and  belief.*  On  the  hearing  of  the  petition 
affidavits  may  be  admitted  on  both  sides,  if  necessary,  to  ex- 
plain the  nature  of  the  evidence."  Leave  may  be  refused  for 
the  benefit  of  the  party  applying  and  granted  for  the  protec- 
tion of  the  interests  of  others.'  The  finding  of  facts  by  the 
court  on  the  petition  is  not  conclusive  at  the  hearing  on  the 
bill.'  If  a  bill  of  review  be  filed  without  the  requisite  leave  or 
in  excess  of  the  leave  granted  it  is  open  to  demurrer,^  or  will  be 
stricken  off  the  files  upon  motion.' 


Graham,  3  McLean,  41 ;  Dexter  v. 
Arnold,  5  Mason,  303 ;  Traphagen  v. 
Voorhees,  45  N.  J.  Eq.  43,  49.  Knowl- 
edge by  the  petitioner's  attorney  is 
knowledge  by  the  petitioner.  Green- 
lee V.  McDowell,  4  Ired.  Eq.  (S.  O.) 
481;  Norris  v.  Le  Neve,  3  Atk.  26. 
If  the  new  evidence  is  oral  the  names 
of  the  witnesses  should  be  stated  and 
what  each  one  will  swear  to.  Greer 
V.  Turner,  47  Ark.  17,  30. 

1  2  Daniell's  Ch.  Pr.  (5th  ed.)  1578. 

2  Mitchell  V.  Hardie,  84  Ala.  349; 
S.  C,  4  So.  Rep.  183. 

3  Story's  Equity  Pleading  (10th  ed.), 
§  412:  Tilghman  v.  Werk,  39  Fed. 
Rep.  680 ;  In  re  Doyle,  14  R  L  55. 

*  Kern  v.  Wyatt  (Va.),  17  S.  E.  Rep. 
549,  where  affidavits  not  made  on  per- 
sonal knowledge  were  rejected.  Page 
V.  Holmes  Burglar  Alarm  Tel.  Co.,  2 
Fed.  Rep.  330.  "It  is  not  sufficient 
that  the  party  expects  to  prove  cer- 
tain facts.  He  must  file  the  affidavit 
of  witnesses  in  support  of  his  aver- 
ments."   Whitten  v.  Saunders,  75  Va. 


573.  But  see  Quick  v.  Lilly,  3  N.  J. 
Eq.  255,  where  it  was  said  that  the 
court  will  not,  before  granting  leave 
to  file  a  bill  of  review,  inquire  whether 
the  petitioner  can  prove  the  facts  set 
out  in  his  petition,  and  that  if  the 
facts  and  matters  set  forth  verified 
by  his  own  oath  are  such  as  lay  the 
foundation  for  a  bill  of  review,  it  is 
all  that  is  required. 

5  Dexter  v.  Arnold,  5  Mason,  303 ; 
Hollingsworth  v.  McDonald,  2  Harr. 
&  J.  330 ;  Long  v.  Granberry,  2  Tenn. 
Ch.  85.' 

« Hodges  V.  Milliken,  1  Bland,  511. 
As  to  costs  of  the  application,  see 
Whelan  v.  Cook,  39  Md.  1 ;  Parting- 
ton V.  Reynolds,  6  W.  R.  615. 

7  Elliott  V.  Balcom,  11  Gray,  286. 

SBainbVigge  v.  Baddeley,  2  Phil. 
705 ;  Henderson  v.  Cook,  4  Drew.  306 ; 
Knight  V.  Atkisson,  2  Tenn.  Ch.  385. 

9  Carroll  v.  Parran,  1  Bland,  135; 
Buckingham  v.  Corning,  29  N.  J.  Eq. 
238, 341. 
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§  869,  (r)  Performance  of  decree  as  a  condition  prece- 
dent.—  The  rule  requiring  performance  of  the  decree  is  a 
regulation  of  practice,  not  a  limitation  of  jurisdiction ;  failure 
to  aver  payment  or  excuse  is  not  ground  of  demurrer,  but 
should  be  taken  advantage  of  by  motion  to  stay  proceedings,' 
or  to  strike  the  bill  from  the  files.*  Where  a  bill  of  review  is 
filed  before  performance  of  the  decree,  and  stayed  for  that 
reason, a  supplemental  bill  setting  up  performance  is  proper;' 
and  whether  the  court  will  examine  the  decree  before  per- 
formance is  a  matter  of  sound  discretion  applied  to  the 
particular  facts.*  So  if  compliance  with  the  decree  would  ex- 
tinguish a  right  of  the  party,  as  the  execution  of  an  acquit- 
tance, or  the  like,'  or  if  he  shows  himself  absolutely  unable  to 
comply,  as,  for  instance,  where  he  is  required  to  pay  a  sum  of 
money  and  is  insolvent,'  he  may  show  the  facts  to  the  court 
and  obtain  relief  from  performance,  but  the  bill  cannot  be 
filed  without  such  previous  dispensation.'  If  leave  be  refused 
on  account  of  failure  to  perform  it  is  not  a  bar  to  another 
application  after  performance.' 

§  870.  (s)  The  same  subject  continued. —  It  is  a  general 
rule,  founded  on  an  ordinance  of  Lord  Bacon,  that  perform- 
ance of  a  decree  is  a  condition  precedent  to  filing  a  bill  of  re- 
view ;  *  as  if  it  be  for  land  he  must  surrender  possession ;"  if  it 

iMUler  V.  Clark,  47  Fed.  Rep.  850.  borne,   5    Russ.    195,   344,  253.    For 

2  Davis  V.  Speiden,  104  U.  S.  83 ;  other  exceptions,  see  Taylor  v.  Taylor, 
Bruschke  v.  Der  Nord  Chicago  13  Beav.  220,  224,  328;  Taylor  v. 
Schuetzen  Verein  (HJ.),  34  N.  E.  Rep.  Pearson,  3  Hawkes,  298 ;  Fitton  v. 
417,419.  Earl  of   Macclesfield,   1  Vern.   264; 

3  Miller  v.  Clark,  49  Fed.  Rep.  695.      Partridge  v.   Perkins,   32  N.  J.  Eq. 
*  Davis  V.  Speiden,  104  U.  S.  83.  399. 

5  Griggs  V.  Gear,  3  Gilm.  (Ill)  3 ;  ^  Griggs  v.  Gear,  3  Gilm.  2 ;  Story's 

Massie  v.   Graham,   3  McLean,  41 ;  Equity  Pleading  (10th  ed.),  §  406. 

Story's  Equity  Pleading  (10th  ed.),  SRickerw  Powell,  100  U.S.  104 

§  406;  3  Daniell's  Ch.  Pr.  (5th  ed.)  9  Story's  Equity  Pleading  (10th  ed.), 

1583 ;  Kuttner  v.  Haines,  135  111.  883 ;  §  406 ;  Wiser  v.  Blachly,  3  Johns.  Ch. 

Williams  v.  Mellish,  1  Vern.  117.  488;  Hoffman  v.  Knox  (C.  C.  App.), 

«  Livingston  v.  Hubbs,  3  Johns.  Ch.  50  Fed.  Rep.  484. 

124;  Griggs  tt  Gear,  3  Gilm.  (111.)  3;  lo  Kuttner  v.  Haines,  185  IlL  382; 

Wiser  v.  Blachly,  2  Johns.  Ch.  488 ;  s.  C,  25  N.  E.  Rep.  753 ;  Story's  Equity 

Statling  V.  Goodloe,  3  Murphy,  159.  Pleading  (10th  ed.),  §  406 ;  Griggs  v. 

Or  where  the  time  for  performance  Gear,  8  Gilm.  (IlL)  2. 
has  not    arrived.    Partredge   v.  Us- 
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be  for  money,  the  money  must  be  paid ;  ^  if  for  evidences,  the 
evidences  must  be  brought  in,*  and  he  must  likewise  pay  the 
costs,'  although  the  court  had  no  jurisdiction  of  the  case.*  The 
bill  must  aver  performance  of  or  inability  to  perform  the  de- 
cree sought  to  be  reviewed.* 

§  871.  (t)  Security  for  costs. —  It  was  one  of  the  ordi- 
nances of  Lord  Bacon  "  that  no  bill  of  review  shall  be  put  in 
except  the  party  that  prefers  it  enters  into  a  recognizance 
with  sureties  for  satisfying  of  costs  and  damages  for  the  delay 
if  it  be  found  against  him." '  By  an  order  in  chancery  (made 
in  March,  1700),  the  party  filing  the  bill  was  required  to  de- 
posit £50  with  the  registrar  of  the  court.'  This  rule  would 
doubtless  be  enforced  in  the  federal  courts.'  Where  the  so- 
licitor for  the  complainant  in  a  bill  of  review  acted  under  a 
mistake  as  to  the  practice  requiring  a  deposit,  he  was  allowed 


» Ricker  v.  Powell,  100  V.  S.  104. 
Where  a  decree  was  made  by  a  fed- 
eral circuit  court  foreclosing  a  mort- 
gage and  ordering  a  sale,  erroneously 
omitting  any  right  of  redemption  as 
provided  by  the  State  statute  (see  §  7, 
auprcC),  a  bill  of  review  cannot  be 
maintained  by  the  mortgagor  after 
the  statutory  time  to  redeem  has 
passed  if  he  has  made  no  offer  to  re- 
deem.   Burley  v.  Flint,  105  U.  S.  247. 

2  Story's  Equity  Pleading  (10th  ed.), 
§  406;  2  Daniell's  Ch.  Pr.  (5th  ed.) 
1583. 

'Ricker  v.  Powell,  100  U.  S.  104. 
Dispensed  with  where  the  party  was 
very  poor.  Fitton  v.  Earl  of  Maccles- 
field, 1  Vern.  264. 

♦Miller  v.  Clark,  47  Fed.  Rep.  850. 

sKimberly  v.  Arms,  40  Fed.  Rep. 
548 ;  Kuttner  v.  Haines,  135  111.  382 ; 
S.  C,  35  N.  E.  Rep.  752 ;  Judson  v. 
Stephens,  75  111.  855.  An  averment 
of  inability  is  insufficient  unless  the 
court,  before  the  filing  of  the  bill,  dis- 
pensed with  performance.  Origgs  v. 
Gear,  3  Gilm.  (111.)  3. 

*This  provision  is  administrative 


rather  than  jurisdictional,  and  the 
bill  is  not  subject  to  demurrer  if  it 
fails  to  set  forth  that  recognizance 
has  been  entered  into.  "  Undoubtedly 
the  court  would  strike  a  bill  from  the 
files  if  it  got  there  without  .  .  , 
the  security  required,  unless  good 
cause  was  shown  why  it  had  not  been 
done.  That  would  be  a  far  different 
thing  from  dismissing  a  bill  on  de- 
murrer." Per  Waite,  C.  J.,  in  Davis 
V.  Speiden,  104  U.  S.  88. 

'  Beames'  Orders,  313 ;  Anon.,  2  P. 
Wms.  283.  See  3  Atk.  139 ;  Hinde'a 
Pr.  57,  58. 

» Davis  V.  Speiden,  104  U.  S.  83. 
See  §§  2,  3,  ch.  I,  supra.  Five  dollars 
is  deemed  to  be  the  equivalent  of  a 
pound  sterling.  §  17,  supra.  One 
hundred  dollars  was  the  amount  re- 
quired in  the  New  York  court  of 
chancery,  by  analogy  with  the  law 
regulating  appeals,  Webb  v.  Pell,  1 
Paige,  564;  Field  v.  Williamson,  4 
Sandf.  Ch.  613 ;  Pendleton  v.  Fay,  8 
Paige,  204 ;  and  in  the  New  Jersey 
court  of  chancery.  Quick  v.  Lillyi 
8  N.  J.  Eq.  255. 


§  872.] 
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after  the  commencement  of  the  suit  to  make  the  deposit  nuno 
pro  tunc} 

§  872.  (u)  Who  may  file. —  No  persons,  except  the  parties 
and  their  privies  in  representation,  such  as  heirs,  executors  or 
administrators,  can  have  a  bill  of  review,  strictly  so  called.' 
It  does  not  lie  in  behalf  of  assignees ; '  and  no  party  to  a  decree 
can,  by  the  general  principles  of  equity,  claim  a  reversal  of  it 
upon  a  bill  of  review  unless  he  has  been  aggrieved  by  it,  what- 
ever may  have  been  his  right  to  insist  on  the  error  at  the 
original  hearing  or  on  appeal.*  The  bill  must  show  by  proper 
allegations  that  the  party  filing  it  is  interested  in  the  matter 
disposed  of  by  the  decree,  what  those  interests  are,  and  that 
he  will  be  benefited  by  a  reversal  or  modification  of  the  de- 
cree.' Generally  all  the  parties  to  the  original  decree,  if  liv- 
ing, should  join  in  a  bill  of  review.* 


•  Webb  V.  Pell,  1  Paige,  564. 

2  Story's  Equity  Pleading  (10th  ed.), 
§  409;  Kennedy  v.  BelI,Litt  Sel.  Ca. 
135 ;  Amiss  v.  McGinnis,  12  West  Va. 
371 ;  In  re  Doyle,  14  R  1  55.  Stran- 
gers aggrieved  must  proceed  by  orig- 
inal bill  in  the  nature  of  a  bill  of  re- 
view. Pierce  v.  Brady,  23  Beav.  64 ; 
Noble  V.  Stow,  29  Beav.  409 ;  In  re 
Doyle,  supra.  If  a  bondholder,  not 
a  party  to  the  suit,  can  under  any  cir- 
cumstances bring  a  bUl  of  review  to 
open  a  decree  of  foreclosure,  in  a 
suit  by  the  trustee  he  can  have  only 
such  relief  as  the  latter  would  be 
entitled  to  in  the  same  proceeding. 
Shaw  V.  Little  Rock  &c.  R  Co.,  100 
U.  S.  605.  A  suit  by  heirs  to  set 
aside  a  decree  rendered  against  their 
ancestor,  disposing  of  certain  lands, 
they  not  having  been  privies  of  de- 
ceased or  parties  to  the  suit,  should 
be  by  original  bill  and  not  by  bill  of 
review.  Curry  v.  Peebles,  83  Ala.  225 ; 
s.  a,  3  So.  Rep.  623. 

» Gibson  v.  Green  (Va.),  16  S.  E. 
Rep.  661 ;  Thompson  v.  Maxwell,  95 
0.  8.  391 ;  Arnnsteadu  Bailey,  83  Va. 
243 ;  s.  G,  3  S.  E.  Rep.  38. 


« Whiting  V.  Bank,  13  Pet  6; 
Thomas  v.  Brockenbrough,  10  Wheat 
146;  Webb  v.  Pell,  3  Paige,  368; 
Winchester  v.  Winchester,  1  Head, 
460 ;  Montgomery  v.  dwell,  1  Tenn. 
Ch.  169. 

i>Riggs  V.  Hufiman,  33  West  Va. 
426;  s.  a,  10  8.  E  Rep.  795.  See, 
also,  Laidley  v.  Kline,  25  West  Va. 
208;  Hall  v.  Lowther,  23  WestVa. 
570 ;  Miller  v.  Rose,  21  West  Va.  291 ; 
Shrewsbury  v.  Miller,  10  West  Va 
115 ;  Sanford  v.  Haines,  71  Mich.  116 ; 
Friley  v.  Hendricks,  37  Miss.  413; 
Dexter  v.  Arnold,  5  Mason,  308. 

«Bank  of  United  States  v.  White, 
8  Pet  262;  Amiss  v.  McGinnis,  12 
West  Va.  371 ;  Fuller  v.  McFarland, 
6  Heisk.  79,  where  the  bill  was  dis- 
missed on  demurrer  for  want  of  a 
material  party,  which  is  character- 
ized by  Chancellor  Gibson  as  a  harsh 
ruling,  because  he  should  have  been 
brought  in  by  amendment  Gibson's 
Suits  in  Chancery,  §  1076,  n.  3. 
Where  the  defendants  in  a  decree 
were  not  necessary  parties  to  the 
suit,  one  or  more  of  them  may  main- 
tain a  bill  of  review  to   reverse  it 
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§  873.  (v)  Parties. —  A  decree  cannot  be  set  aside  upon  the 
ground  of  fraud  or  for  any  other  cause  without  having  all  the 
parties  to  the  decree  before  the  court.'  So  in  a  bill  of  review 
it  is  indispensable  that  all  the  parties  to  the  original  decree 
should  be  included ;  ^  and  if  they  be  dead  their  legal  repre- 
sentatives must  be  made  parties.'  In  cases  where  it  is  sought 
to  review  a  decree  wholly  in  personam  the  words  "  legal  rep- 
resentative "  mean  an  executor  or  administrator  or  devisee  in 
a  will  who  has  the  power  and  authority  under  the  law  to  rep- 
resent the  estate  of  a  deceased  person.*  One  to  whom  an 
original  party,  since  deceased,  conveyed  all  his  estate  in  trust 
for  his  heirs  is  not  a  representative  within  the  foregoing 
application  of  the  rule.* 

§  874.  (w)  Frame  of  bill. —  In  a  bill  of  review  it  is  neces 
sary  to  state  the  former  bill  and  the  proceedings  thereon ;  the 
decree,  and  the  point  in  which  the  party  exhibiting  the  bill  of 
review  conceives  himself  aggrieved  by  it,'  and  the  ground  of 
law  or  matter  discovered  upon  which  he  seeks  to  impeach  it.' 
A  synopsis  of  the  former  proceedings  is  not  sutficient '  and  is 

■without  making  the  co-defendants  *  Story's  Equity  Pleading  (10th  ed.), 

parties    thereto.     King   v.    Dundee  §  420,  quoted  and  approved  in  Turner 

Mortg.  &  Tr.  L  Co.,  38  Fed.  Rep.  33.  v.  Berry,  8  Gilm.  (111.)  544,  holding  it 

» "  In  the  vast  multitude  of  author-  necessary  to  state  all  the  proceedings 

ities  none  can  be  found  to  the  con-  in  the  original  cause  except  the  evi- 

trary."    Ralston  v.  Sharon,  51  Fed.  dence ;  followed  in  Garner  v.  Eraer- 

Rep.  703,  713;  Harwood  «.  Railroad  son,  40  III.  379;  Judson  v.  Stephens, 

Co.,  17  WalL  80 ;  WicklifEe  v.  Eve,  17  75  111.  355 ;  Goodrich  v.  Thompson,  88 

How.  470.  111.  207,  and  Kuttner  v.  Haines,  135  IlL 

*Friley  v.  Hendricks,  37  Miss.  413;  382,  requiring  the  pleader  to  set  out 
Bank  v.  White,  8  Pet.  368 ;  Story's  in  extenso  the  bill,  answer,  replica- 
Equity  Pleading  (10th  ed.),  §  420.  tion  and  decree  in  the  original  suit, 

3  Ralston  v.  Sharon,  51  Fed.  Rep.  Aholz  v.  Durfee,  123  111.  286.     See, 

703,714;  Friley  u  Hendricks,  37  Miss,  also,  Bruschke  v.  Der  Nord  Chicago 

413.  Schuetzen  Verein  (IIL),  34  N.  E.  Rep. 

<  Ralston  v.  Sharon,  51  Fed.  Rep.  417,   illustrating   a    sufficient    com- 

702,  715.    See,  also,  Johnson  v.  Van  pliance  with  the  rule.     The  bill  must 

Epps,  110  111.  559;  Cox  v.  Cur  wen,  show  the  interests  of  the  party  filing 

118  Mass.  198 ;  Cochran  v.  Cochran,  it    §  872,  supra. 

137  Pa.  St.  490;  s.  C,  17  Atl.  Rep.  '  Story's  Equity  Pleading  (10th  ed.), 

981 ;  Railroad  &c.  Co.   v.   Bryan,   8  g  430. 

Sm.  &  M.  284 ;  Warnecke  v.  Lembca,  s  Kuttner  v.  Haines,  135  IIL  382 ; 

71  111.  91 ;  Bowman  V.  Long,  89  111.  19.  Goodrich  v.  Thompson,  88  111.  207; 

SRalstonu  Sharon,  51  Fed.  Rep.  702.  Aholz  v.  Durfee,  122  111.  286.    See! 
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ground  for  demurrer ; '  but  the  objection  cannot  be  raised  for 
the  first  time  in  the  appellate  court,'  and  may  be  waived  by 
stipulation.'  A  bill  of  review  cannot  operate  as  an  amend- 
ment to  the  original  bill.* 

§  876.  (x)  The  same  subject  continued. —  If  a  bill  of  re- 
view for  error  apparent  contains  the  evidence  taken  in  the 
original  cause,  it  is  bad  on  demurrer.'  In  a  bill  of  review  for 
new  matter  the  evidence  may  perhaps  be  adverted  to  for  the 
purpose  of  showing  the  relevancy  and  bearing  of  the  new 
matter  sought  to  be  introduced ;  *  but  it  would  be  plainly  de- 
murrable if  any  relief  were  sought  upon  the  ground  that  the 
evidence  did  not  establish  the  facts  upon  which  the  original 
decree  was  based.'  A  bill  of  review  for  errors  on  the  face  of 
the  decree  alone  need  not  aver  a  special  leave  of  the  court ; ' 
but  in  a  bill  of  review  for  new  matter  it  seems  necessary  to 
state  the  leave  obtained  and  the  fact  of  the  discovery,  though 
it  may  be  doubted  whether,  after  leave  given  to  file  the  bill, 
that  fact  is  traversable.'  Uniting  three  grounds  of  review  in 
one  bill,  viz.,  fraud,  error  apparent  and  newly-discovered  evi- 
dence, renders  the  bill  multifarious.'"  The  bill  may  simply 
pray  that  the  decree  may  be  reviewed  and  reversed  in  the 
point  complained  of,  if  it  has  not  been  carried  into  execution." 
If  it  has  been  carried  into  execution,  the  bill  may  also  pray 
the  further  decree  of  the  court  to  put  the  party  complaining 
of  the  former  decree  into  the  situation  in  which  he  would 

also,  the  cases  cited  in  the  last  note  Cortee  v.  Lyons,  19  D.  C.  (8  Mackey), 

but  one.  207. 

iCoxr.  Lynn,  138111.  195;  a  G,  29  ^Cortee    v.    Lyons,    19    D.    C.    (8 

N.  E  Rep.  847.  Mackey),  207.    See  §  854,  supra. 

2  Allison  V.  Drake  (IlL),  33  N.  E.  « Davis  u  Speiden,  104  U.  S.  83. 

Rep.  537.  SMitfoid's  PI,   eh.   1,  §  3,  pt   3. 

'Lewis  V.  Pleasants  (III.),  30  N.  E.  But  this  doubt  may  be  questioned. 

Rep.  323;  a  c,  affirmed,  32  N.  E.  Eep.  Story's  Equity  Pleading  (10th  ed.), 

384  §  420. 

*  Snyder  v.  Botkin  (West  Va.),  16  '« Kimberly  v.  Arms,  40  Fed.  Rep. 

S.  E.  Rep.  591,  595.  548,   559.     See  Winchester  v.   Win- 

sBuffingtonw  Harvey,  95  U.  S.  99,  Chester,  1   Head  (Tenn.),  460;    page 

holding  that  the  demurrer  ought  to  853,  n.  2,  supra. 

be  special.  "  Story's  Equity  Pleading  (10th  ed.), 

6  Bufflngton  v.  Harvey,  95  U.  S.  99 ;  §  420. 
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have  been  if  that  decree  had  not  been  executed.*  If  the  bill 
is  brought  to  review  the  reversal  of  a  former  decree,  it  may 
pray  that  the  original  decree  may  stand.'  The  bill  may  also, 
if  the  original  suit  has  become  abated,  be  at  the  same  time  a 
bill  of  revivor.'  A  supplemental  bill  may  likewise  be  added 
if  any  event  has  happened  which  requires  it,*  and  particularly 
if  any  person  not  a  party  to  the  original  suit  becomes  inter- 
ested he  must  be  made  a  party  to  the  bill  of  review  by  way 
of  supplement."  The  complainant  cannot,  however,  put  his 
case  in  the  alternative,  as  a  bill  of  review,  or,  if  the  court 
shall  think  it  not  good  as  such,  then  as  a  bill  of  review  and 
supplement.*  A  bill  of  review  should  be  signed  by  counsel 
and  otherwise  conform  in  general  to  the  requirements  of  an 
original  bill.' 

§  876.  (y)  Defense  to  bills  for  errors  apparent. —  The 
usual  defense  to  a  bill  of  review  for  error  apparent  is  a  de- 
murrer,' to  which  may  be  joined  a  plea  setting  forth  the  orig- 
inal decree,  which,  however,  seems  to  be  unnecessary  where 
such  decree  is  fully  and  fairly  stated  in  the  bill.'  The  truth 
of  any  fact  averred  in  that  kind  of  a  bill  of  review,  inconsist- 
ent with  the  decree,  is  not  admitted  by  a  demurrer,  because 
no  error  can  be  assigned  on  such  a  fact ;  and  it  is  therefore 
not  properly  pleaded.'"    If  the  demurrer  is  overruled  the  orig- 

'  Story's  Equity  Pleading  (10th  ed.),  Supreme  Court  remanded  the  case 

§  420.  with  instructions  to  permit  suitable 

2  Story's  Equity  Pleading  (10th  ed.),  amendments.      Thompson    v.    Max- 

§  420.  well  Land-Grant  &  Ey.  Co.,  95  U.  S. 

'Story's  Equity  Pleading (10th ed.),  391. 

§  420.  "Mitford's  PL,  eh.  2,  §  2,  pts.  1,  5. 

*  Buckingham  v.  Coming,  29  N.  J.  A  demurrer  to  a  bill  of  review,  ex- 

Eq.   238 ;    Story's   Equity    Pleading  hibiting  the  entire  original  record,  is 

(10th  ed.),  §  420.  not  improper,  but  a  simple  demurrer 

"Story's  Equity  Pleading  (10th  ed.)>  is  suflBcient    Hurt  t7.  Long  (Tenn.), 

§  420.  16  S.  W.  Rep.  988. 

•Perry  v.  Phelips,  17  Ves.  173.  9  2  Daniell's  Ch.  Pr.  (5th  ed.)  1583 ; 

'Mitford's  PI.,   ch.   1,  §  2,  pt   8.  Webb  u.  Pell,  3  Paige,  86a 

Where  a  decree  in  favor  of  the  com-  lo  Shelton  v.  Van  Kleeck,  106  U.  S. 

plainant  on  a  bill  of  review  was  re-  532.    On  a  bill  of  review  alleging 

versed,  but  it  appeared  that  the  relief  that  the  decree  was  not  enrolled,  a 

was  proper  on  a  bill  with  another  demurrer  insisting  that  the  decree 

aspect,  and  the  questions  had  been  was  enrolled  is  objectionable  as  a 

fully    litigated   on    the  proofs,   the  speaking  demurrer.    The  defendant 
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inal  decree  may  be  reversed  without  any  further  hearing.*  If 
it  is  sustained  the  original  decree  is  thereby  confirmed.'  No 
errors  can  be  noticed  except  those  which  are  specifically 
pointed  out  by  the  bill.'  "  "When  any  matter  beyond  the  de- 
cree is  to  be  offered  against  opening  the  enrolment,  as  length 
of  time,  that  matter  must  be  pleaded ;  otherwise  the  plaintiff 
will  not  have  the  benefit  of  exceptions,  as  infancy,  coverture 
or  the  like."  * 

§  877.  (z)  Defense  to  bills  of  review  for  new  matter. — 
Bills  of  review  containing  new  matter  are  in  the  nature  of 
original  bills,  so  far  forth  as  such  new  matter  is  concerned, 
and  admit  of  an  answer  and  a  replication,  and  proceedings 
appertaining  to  an  issue  of  fact ;  but  only  as  it  relates  to  the 
truth  and  sufficiency  of  such  new  matter,  and  the  propriety 
of  its  admission  for  the  purpose  of  opening  the  decree  in  the 
original  cause.'  The  defendant  may  probably  demur  for  irrel- 
evancy of  the  new  matter,  "  although  the  relevancy  ought  to 
be  considered  at  the  time  leave  is  given  to  bring  the  bill."  * 
Such  a  bill  is  liable  to  any  plea  which  would  have  avoided  the 
effect  of  that  matter  if  stated  in  the  original  bill.''  If  a  de- 
murrer is  overruled,  the  defendant  must  answer;'  if  allowed, 
the  suit  is  at  an  end.'  The  facts  concerning  the  discovery  of 
the  new  matter  may  be  questioned  by  plea,'"  or,  it  seems,  may 
be  traversed  by  answer  and  evidence."    "  Upon  the  argument 

should  plead  the  decree  as  enrolled  prove  facts  in  issue  on  the  former 

and  demur  against  opening  it    Nor  hearing  rests  in  the  sound  discretion 

should  he  therein  allege  a  want  of  of  the  court,  to  be  exercised  spar- 

afiSdavit ;  that  is  matter  for  motion  ingly.    Snyder  v.  Botkin  (West  Va.), 

to  strike  the  bill  from  the  flies  for  ir-  16  S.  K  Rep.  591 ;  Craig  v.  Smith,  100 

regularity.    Tallmadge  v.  Lovett,  3  U.  S.  336,  holding  that  the  appellate 

Edw.  Ch.  563.  court,  in  the  absence  of  the  evidence 

'Bruschke  v.   Der  Nord  Chicago  produced  below,  will  presume  that 

Schuetzen  Verein  (III),  34  N.  R  Rep.  the  discretion  was  properly  exercised. 

417 ;  Cook  v.  Bamfield,  3  Swanst  607.  ^Mitford's  PI.,  ch.  3,  §  3,  pt.  2. 

2  Webb  V.  Pell,  3  Paige,  368.  '2  Daniell's  Ch.  Pr.  (5th  ed.)  1583, 

'  Moore  v.  Moore,  3  Ves.  598 ;  Green  1584. 

V.  Jenkins,  1  De  G.,  F.  &  J.  470:  La  «Cook  v.  Bamfield,  8  Swanst  607, 

Grange  &c.  R.  Co.  v.  Rainey.  7  Coldw.  'Mitford's  PI.,  ch.  3,  §  3,  pt  2. 

447 ;  Livingston  v.  Noe,  1  Lea,  63.  1«  Lewellin  v.  Macworth,  2  Atk.  40. 

^Mitford's  PI.,  ch.  3,  §  3,  pt  2.  H  Dexter  v.  Arnold,  5  Mason,  303; 

5  Buffington  v.  Harvey,  95  U.  S.  99.  Dnited  States  v.  Sampeyreac,  Hempst 

The  introduction  of  newly-discovered  118;  2  Daniell's  Ch.  Pr.  (5th  ed.)  1584. 
evidence  under  a  bill  of  review  to 
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of  the  demurrer  nothing  can  be  read  except  the  bill  of  review 
and  the  decree/  and  in  the  federal  courts  the  record '  in  the 
original  suit ;  but  after  the  demurrer  has  been  overruled  the 
plaintiff  is  at  liberty  to  read  any  evidence  that  was  submitted 
therein,  as  at  a  rehearing,  the  cause  being  then  equally  open." ' 

§  878.  (aa)  Bestitntion  of  costs  paid  apon  sustaining  bill. 

"Where  the  complainant  paid  the  costs  awarded  against  him 
by  the  original  decree  which  dismissed  his  bill  on  the  merits, 
the  court  will  not  order  a  restitution  of  the  costs,  upon  sus- 
taining a  bill  of  review  for  want  of  jurisdiction  apparent  on 
the  face  of  the  decree,  unless  it  is  absolutely  compelled  to  do 
so  by  strict  law.* 

§  879.  Tacating  decrees  for  surprise  or  irregularity. — 

"  It  has  long  been  settled  that  an  enrolment  will  be  vacated 
and  a  decree  opened  where  the  decree  has  been  made  unjustly 
against  a  right  or  interest  that  has  not  been  heard  or  pro- 
tected, when  this  has  been  done  without  the  laches  or  fault 
of  the  party  who  applies."  '    It  is  a  matter  of  sound  discre- 


•  Catterall  v.  Purchase,  1  Atk.  390. 
»  Whiting  V.  Bank  of  United  States, 

13  Pet  13;  Story's  Equity  Pleading 
(10th  ed.),  §  407. 

3 1  Foster's  Federal  Practice  (3d  ed.), 
§  356 ;  Catterall  v.  Purchase,  1  Atk. 
290.  See,  also,  Smith  v.  Clay,  Amb. 
647;  Kenner  v.  Smith,  8  Yerg.  206; 
Payne  v.  Beech,  2  Tenn.  Ch.  708. 

*  Miller  v.  Clark,  52  Fed.  Eep.  900, 
903,  where  the  court  said  that  "  in  the 
cases  of  restitution  cited  there  ap- 
pears to  have  always  been  an  errone- 
ous judgment  for  a  substantial  sum." 
The  cases  to  which  the  court  alluded 
as  above  and  approved,  but  which  it 
deemed  inapplicable  to  the  case  in 
hand,  were  the  following,  furnished 
by  the  courtesy  of  the  distinguished 
counselforthe  complainant :  —  Horn- 
thai  V.  Collector,  9  Wall.  560,  566; 
Railroad  Co.  v.  Grant,  111  U.  S.  387 ; 
Bank  of  United  States  v.  Washing- 
ton Bank,  6  Pet  8 ;  N.  W.  Fuel  Co. 
V.  Brock,  139  U.  S.  216.    See,  further. 


in  the  matter  of  restitution  upon  sus- 
taining a  bill  of  review,  Oats  v.  Chap- 
man, 1  Ves.  Sr.  542;  Oats  v.  Chap- 
man, 3  Ves.  Sr.  100 ;  2  Madd.  548,  579 ; 
2  Bro.  P.  C.  34;  1  Ch.  Cas.  43;  1  Ch. 
Rep.  139 ;  2  Ch.  Rep.  48.  In  the  case 
first  cited' in  this  note.  Miller  v.  Clark, 
where  a  complainant  appealed  from  a 
dismissal  and  payment  of  costs,  and 
the  mandate  of  the  appellate  court 
dismissing  the  appeal  required  the  ap- 
pellant to  pay  the  costs  of  the  appeal, 
and  the  costs  in  both  courts  were 
paid  accordingly,  it  was  held  that 
upon  sustaining  a  bill  of  review  of 
the  original  decree  on  account  of 
want  of  jurisdiction  upon  its  face 
the  court  could  not  order  restitution 
of  the  costs  of  the  appellate  court 
In  the  exercise  of  its  discretion  the 
court  also  refused  costs  to  the  com- 
plainant on  his  bill  of  review. 

»  BrinkerhoflE  v.  Franklin,  21  N.  J. 
Eq.  334,  336,  citing  Robson  v.  Cran- 
well,  1  Dick.  61 ;  Kemp  v.  Squire,  1 
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tion,  and  mere  lapse  of  time  will  not  prevent  such  action 
where  there  are  no  intervening  rights ;  and  such  rights,  if  any, 
will  be  protected.^  The  application  must  be  by  petition  and 
notice.*    A  final  decree  after  enrolment  and  execution  thereon, 


Ves.  Sr.  205 ;  Wright  v.  Wright,  1 
Ves.  Sr.  326 ;  Hargrave  v.  Hargrave, 
3  Mac  &  G.  348 ;  Wooster  v.  Wood- 
hull,  1  Johns.  Ch.  539 ;  Miller  v.  Hild, 
8  Stockt  25;  Beekman  v.  Peck,  8 
Johns.  Ch.  415;  MlUspaugh  v.  Mc- 
Bride,  7  Paige,  509;  Tripp  v.  Vin- 
cent, 8  Paige,  180;  Robertson  v. 
Miller,  2  Gr.  Ch.  452;  Collins  v.  Tay- 
lor's Ex'rs,  8  Gr.  Ch.  163 ;  Carpenter 
V.  Muchmore,  15  N.  J.  Eq.  123.  See, 
also,  Parker  v.  Dee,  2  Ch.  Cas.  200; 
s.  a.  3  Swanst,  n.  (a) ;  Day  v.  Allaire, 
31  N.  J.  Eq.  308;  Anon.,  1  Vern.  131; 
Wagner  v.  Blanchet,  27  N.  J.  Eq.  856 ; 
Enraght  v.  Fitzgerald,  1  Dr.  &  War. 
72 ;  Van  Deventer  v.  Stiger,  25  N.  J. 
Eq.  224 ;  Fryer  v.  Davies,  I*  R.  1  Ch. 
App.  390 ;  Gaskill  v.  Sine,  13  N.  J.  Eq. 
130.  Where  the  facts  are  all  before 
the  court,  application  to  vacate  a  de- 
cree or  set  aside  an  order  may  be 
made  upon  motion  merely.  It  is  not 
necessary  to  file  a  petition.  Collins 
V.  Taylor,  3  Gr.  Ch.  163.  In  Robert- 
son V.  Miller,  2  Gr.  Ch.  453,  454,  the 
chancellor  said :  —  "  There  is  a  clear 
distinction  between  a  decree  nisi  for 
default,  according  to  the  English 
practice,  and  a  final  decree  after  an 
order  that  the  bill  be  taken  pro  con- 
fesso,  and  reference  to  a  master  to 
take  an  account,  according  to  our 
practice.  Applications  to  open  the 
one  are  treated  with  indulgence ;  at- 
tempts to  set  aside  the  other  are  more 
strictly  scrutinized.  .  .  .  The  whole 
current  of  authorities  goes  to  show 
that  there  is  a  difference  between  de- 
crees by  default,  orders  that  the  bill 
be  taken  pro  eonfesso,  and  actual  de- 
crees pro  eonfesso.  The  last  are  con- 
sidered,  when  compared  with    the 


others,  as  sacred,  and  to  be  disturbed 
only  for  weighty  reasons."  See  fur- 
ther as  to  opening  decrees  pro  eon- 
fesso, §  202  et  seq.,  supra.  In  North 
Carolina,  where  a  party  seeks  to  have 
a  decree  set  aside  upon  the  ground  of 
irregularity  in  it,  or  in  the  proceed- 
ings in  the  action  leading  to  it,  the 
appropriate  remedy  is  to  move  in  the 
action  within  a  reasonable  time  after 
the  decree  was  granted  to  set  it  aside 
for  such  cause,  and  this  is  so  al- 
though the  action  was  ended.  Mor- 
ris V.  White,  96  N.  C.  91,  98,  citing 
Williamson  v.  Hartman,  93  N.  C. 
236 ;  Fowler  v.  Poor,  93  N.  C.  466 ; 
Burgess  v.  Kirby,  94  N.  C.  475; 
Syme  v.  Trice,  96  N.  C.  243.  The 
United  States  circuit  courts  have  no 
power  to  set  aside  their  decrees  on 
motion  after  the  term  at  which  they 
were  rendered.  Cameron  v.  McRob- 
erts,  3  Wheat  591 ;  McMicken  v. 
Perin,  18  How.  507.  And  consider- 
ations of  great  hardship  cannot  vary 
the  rule.  Austin  v.  Riley,  55  Fed. 
Rep.  883. 

1  Cawley  v.  Leonard,  28  N.  J.  Eq. 
467. 

3  Jarmon  v.  Wiswall,  24  N.  J.  Eq. 
68.  See,  also,  Radley  v.  Shaves,  1 
Johns.  Ch.  200.  In  Beekman  v.  Peck, 
3  Johns.  Ch.  415,  a  decree  entered 
by  default  and  enrolled  was  set  aside 
on  motion  on  payment  of  costs,  the 
plaintifiE  having  been  previously 
served  with  notice  of  the  motion 
and  copies  of  the  affidavits  on  which 
it  was  intended  to  be  made.  See, 
also,  Morris  v.  White,  96  N.  C.  91 ; 
Collins  V.  Taylor,  8  Gr.  Ch.  163,  cited 
in  the  preceding  note. 
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and  after  a  lapse  of  nearly  three  years  from  the  date  of  the 
decree,  was  set  aside  for  the  purpose  of  correcting  a  plain  and 
gross  mistake  in  the  master's  report,  although  the  defendant 
appeared  and  demurred  to  the  complaint,  and  afterwards  suf- 
ferred  a  decree  pro  confesao  to  be  taken  against  him  and  an 
ex  pa/rte  report  to  be  made  by  the  master.' 

§880.  The  same  subject  continned. —  The  court  will  not 
open  a  decree  on  the  ground  of  surprise  where  a  party  has 
had  notice  of  the  suit  and  an  opportunity  of  making  his  de- 
fense and  has  neglected  to  do  so.*  A  final  decree  will  not  be 
opened  to  let  in  a  defense  where,  from  affidavits  submitted, 
it  appears  that  the  evidence  to  sustain  such  defense  would  be 
insufficient  to  overcome  that  on  which  the  decree  was  founded.' 
A  decree  will  not  be  opened  on  the  unsupported  affidavit  of 

davit  of  defendant  and  certificate  of 
counsel,  as  required,  ia  so  fatally  de- 
fective as  not  to  preclude  the  entry  at 
the  proper  time  of  a  decree  pro  con- 
fesso  for  want  of  a  plea,  answer  or 
demurrer.  Where  counsel  do  not 
disregard  such  a  denmrrer  or  plea, 
said  the  court,  "  but  proceed  to  test 
its  sufiSciency  in  point  of  law  by  set- 
ting it  down  for  argument,  or  mak- 
ing some  motion  for  that  purpose, 
and  waive  the  requirements  of  the 
rule,  the  court  will  dispose  of  the 
question  without  reference  to  such 
requirements."  In  Keen  v.  Jordan, 
13  Fla.  337,  and  Eldridge  v.  Wight- 
man,  20  Fla.  687,  continued  the  court, 
"it  is  said  that  a  motion  to  strike 
the  demurrer  or  plea  from  the  files 
on  account  of  the  absent  affidavit 
and  certificate  would  be  proper,  but 
it  is  not  said  anywhere  that  counsel 
may  not  entirely  disregard  such  a 
demurrer  or  plea."  The  United  States 
Supreme  Court  has  placed  the  same 
construction  upon  the  federal  equity 
rule.  National  Bank  v.  Insurance 
Co.,  104  U.  a  54;  Furnace  Co.  v. 
Witherow,  149  U.  &  574;  §§  270,  883, 
supra. 


» Miller  v.  Rushforth,  4  N.  J.  Eq. 
174. 

2  Miller  v.  Hild,  11  N.  J.  Eq.  25. 
Where  a  sheriff  returns  a  subpoena 
"  served,"  an  affidavit  of  a  defendant 
not  denying  that  he  was  served  with 
a  ticket,  but  merely  asserting  that  he 
believes  he  was  served  with  an  or- 
dinary subpoena  only,  and  that  he 
had  no  knowledge  or  information 
that  the  bill  prayed  a  decree  for  defi- 
ciency against  him,  is  not  sufficient 
to  set  aside  such  decree,  regularly  en- 
tered on  a  decree  pro  eonfesso.  Mul- 
ford  V.  Reilly,  83  N.  J.  Eq.  419. 

'  Morris  v.  Hinchman,  82  N.  J.  Eq. 
204.  A  decree  will  not  be  opened  to 
let  in  a  defendant  to  answer  on  ac- 
count of  the  misapprehension  of  his 
solicitor  where  it  is  not  shown  that  the 
petitioner  has  a  meritorious  defense. 
Vanderbeck  v.  Perry,  30  N.  J.  Eq.  78. 
See,  also,  page  868,  n.  4,  infra;  Taylor 
V.  Brown  (Fla.,  1898),  13  So.  Rep. 
957,  holding  that  reasonable  diligence 
and  a  meritorious  defense  are  re- 
quired. The  same  case  holds  that 
under  the  Florida  equity  rule,  which 
is  a  copy  of  the  United  States  equity 
rule  (see  §§  270,  328,  supra),  a 
demurrer  or  plea  lacking  the  affi- 
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a  defendant  that  the  complainant  verbally  agreed  not  to  pros- 
ecute the  action.'  A  petition  to  open  a  decree,  though  sworr 
to,  is  no  evidence  of  the  facts  contained  in  it.  Its  truth  rausi 
be  established  by  affidavits  and  other  evidence  taken  accord- 
ing to  the  rules  and  practice  of  the  court.^  Where  a  person 
applies  to  the  court  to  open  its  decree  and  permit  him  to  be 
come  a  party,  he  must  excuse  delay  which  appears  to  consti- 
tute  laches  on  his  part.' 

§  881.  Bills  in  the  nature  of  bills  of  review. —  No  persons 
except  the  parties  and  their  prlTies  or  representatives  can  have 
a  bill  of  review,  strictly  so  called.*  But  other  persons  in  inter- 
est and  in  privity  of  title  or  estate  who  are  aggrieved  by  the 
decree,  such  as  devisees  and  remainder-men,  are  entitled  to 
maintain  an  original  bill  in  the  nature  of  a  bill  of  review  so 
far  as  their  own  interests  are  concerned." 

§  882.  Supplemental  bill  in  the  nature  of  a  bill  of  re- 
view.—  Where  a  decree  in  a  suit  supplementary  in  its  nature 
to  another  suit  ceases,  irrespective  of  its  merits,  to  have  any 


1  Marsh  v.  Lasher,  13  N.  J.  Eq.  253. 
A  decree  and  execution  regularly 
obtained  will  not  be  set  aside,  unless 
upon  satisfactory  proof,  not  merely 
of  vague  understandings  and  of  rea- 
sonable inferences,  but  of  facts  and 
circumstances  which  make  it  clearly 
inequitable  and  unjust  that  they 
should  be  enforced.  Terhune  v.  Col- 
ton,  13  N.  J.  Eq.  813. 

2  Carpenter  v.  Muchmore,  15  N.  J. 
Eq.  123.  Where  a  defendant  inten- 
tionally neglects  to  make  a  defense 
within  the  time  prescribed  by  law, 
his  application  to  set  aside  a  final  de- 
cree in  order  to  let  him  in  to  defend 
is  addressed  to  the  extreme  favor  of 
the  court,  and  will  not  be  granted 
unless  it  rests  in  the  cleares*;  equity. 
Bo3-nton  v.  Sandford's  Ex'r,  38  N.  J. 
Eq.  184.  A  motion  by  an  executor 
to  set  aside  a  final  decree  again.it 
him,  so  that  he  might  set  up  as  a  de- 
fense that  the  action  was  prema- 
turely brought,  was  denied  where  it 


appeared  that  he  intentionally  neg- 
lected to  make  any  defense  within 
the  time  prescribed  by  law.  Boyn- 
ton  V.  Sandford's  Ex'r,  38  N.  J.  Eq. 
184,  185. 

3  Cannon  v.  Wright,  49  N.  J.  Eq. 
17,  33.  Nine  years  after  a  bill  was 
taken  as  confessed,  and  five  years 
after  a  regular  decree  was  made 
against  all  the  defendants,  it  is  too 
late  to  let  in  a  part  of  such  defend- 
ants to  answer  the  bill  and  set  up  a 
meritorious  defense.  Boyd  v.  Van- 
derkemp,  1  Barb.  Ch.  273.  See,  also, 
Rogers  v.  Rogers,  1  Paige,  188. 

■•  §  873,  supra, 

s  Story's  Equity  Pleading  (10th 
ed.),  §  409.  "If  a  decree  is  made 
against  a  person  who  has  no  interest 
at  all  in  the  matter  in  dispute,  or  had 
not  such  an  interest  as  was  sufl3cient 
to  render  the  decree  against  him 
binding  upon  some  person  claiming 
the  same  or  a  similar  interest,  relief 
may  be  obtained  against  error  in  the 
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foundation  by  reason  of  an  adjudioaticn  in  the  main  cause, 
the  party  interested  may  avail  himself  of  the  new  matter  by 
a  supplemental  bill  in  the  nature  of  a  bill  of  review,  or  for 
the  purpose  of  suspending  or  avoiding  the  decree.' 


§  883.  Impeachment  of  decrees  by  infants. —  An  infant  de- 
fendant is  as  much  bound  by  a  decree  in  equity  as  a  person  of 
full  age,  and  if  an  absolute  decree  be  made  against  a  defend- 
ant who  is  under  age  he  will  not  be  permitted  to  dispute  it 
unless  upon  the  same  grounds  as  an  adult  might  have  disputed 
it,  such  as  fraud,  collusion  or  error.'  To  impeach  a  decree  on 
the  ground  of  fraud  or  collusion  the  infant  may  proceed  either 
by  a  bill  of  review  or  supplemental  bill  in  the  nature  of  a  bill 
of  review ;  or  he  may  so  proceed  by  original  bill.'    He  may 


decree  by  a  bill  in  the  nature  of  a 
bill  of  review.  Thus,  if  a  decree  is 
made  against  a  tenant  for  life  only, 
a  remainder-man  in  tail  or  in  fee 
cannot  defeat  the  proceedings  against 
the  tenant  for  life  but  by  a  bill  show- 
ing the  error  in  the  decree,  the  in- 
competency in  the  tenant  for  life  to 
sustain  the  suit,  and  the  accruer  of 
his  own  interest,  and  thereupon 
praying  that  the  proceedings  in  the 
original  cause  may  reviewed,  and 
for  that  purpose  that  the  other  party 
may  appear  to  and  answer  this  new- 
bill,  and  that  the  rights  of  the  parties 
may  be  properly  ascertained.  A  bill 
of  this  nature,  as  it  does  not  seek  to 
alter  a  decree  made  against  the 
plaintiff  himself  or  against  any  per- 
son under  whom  he  claims,  may  be 
filed  without  the  leave  of  the  court" 
Mitford's  PI.,  ch.  1,  §  3,  pt.  3. 

1  Ballard  v.  Searls,  130  TJ.  S.  50. 
See  Mackall  v.  Richards,  116  U.  S.  45 ; 
Alpaugh  V.  Wood,  45  N.  J.  Eq.  153.  In 
the  case  first  cited  plaintiff  had  ob- 
tained a  decree  for  damages  and  taken 
out  execution.  In  a  subsequent  suit 
between  the  same  parties  a  decree  was 
made  setting  aside  certain  convey- 
ances of  the  defendant  as  fraudulent 


and  void  Thereupon  plaintiff  pro- 
ceeded to  levy  his  execution,  and  had 
sold  part  of  the  property  when  the 
decree  in  the  original  suit  was  re- 
versed and  the  bill  dismissed  upon 
its  merits.  It  was  held  that,  though 
the  sales  under  the  execution  might 
complicate  the  situation,  they  could 
not  preclude  the  defendant  from  fil- 
ing a  supplemental  bill  in  the  nature 
of  a  bill  of  review  to  have  the  second 
decree  suspended  or  avoided. 

2  Loomer  v.  Wheelwright,  3  Sandf. 
Ch.  135,  153 ;  Hurt  v.  Long  (Tenn.), 
16  S.  W.  Rep.  968 ;  Woodall  v.  Moore, 
65  Ark.  23 ;  Matter  of  Acct  of  Haw- 
ley,  100  N.  Y.  206,  311 ;  In  re  Tilden, 
98  N.  Y.  434. 

'1  Daniell's  Ch.  Pr.  (5th  ed.)  164; 
Grimes  v.  Grimes  (111.),  33  N.  E.  Rep. 
847.  See,  also,  Loyd  v.  Malone,  23  111. 
43 ;  Kuchenbeiser  v.  Beckert,  41  111. 
173 ;  Hess  v.  Voss,  53  111.  478 ;  Gooch 
V.  Green,  103  111.  507;  Lloyd  v.  Kirk- 
wood,  113  111.  329;  Haines  v.  Hewitt, 
134  III.  376;  Franklin  Sav.  Bank  v. 
Taylor,  53  Fed.  Rep.  854 ;  Taylor  v. 
Franklm  Sav.  Bank,  50  Fed.  Rep.  289, 
294;  Kingsbury  v.  Buckner,  134  U. 
S.  650,  case  of  a  consent  decree. 
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also  impeach  a  decree  on  the  ground  of  error  by  original  bill ' 
at  any  time  before  he  attains  his  majority,^  or  afterwaa-ds 
within  the  time  in  which  he  could  SiueeessfuUy  proseoute  an 
appeal  or  writ  of  error  to  reverse  the  erroneous  decree.' 

§  884.  Original  bills   to   impeach  decrees  for  fraud. — 

Courts  of  equity  have  the  unquestioned  power  to  give  relief 
against  judgments  or  decrees  which  were  obtained  by  fraud, 
notwithstanding  the  fact  that  the  suit  as  instituted  has  rela- 
tion to  frauds  alleged  to  have  been  committed  in  a  former 
suit  in  courts  of  another  jurisdiction,  State  or  national.*  If  a 
decree  has  been  obtained  by  fraud  it  may  be  impeached  by 
original  bill,*  sometimes  called  an  original  bill  in  the  nature 
of  a  bill  of  review,  without  the  leave  of  the  court.'  "  And 
where  a  decree  has  been  so  obtained  the  court  will  restore 


11  Danlell's  Ch.  Pr.  (5th  e4)  164; 
Taylor  V.  Franklin  Sav.  Bank,  50  Fed. 
Rep.  289,  294,  and  cases  aited.  FOTa 
qualification  of  the  rale  when  the 
rights  of  third  parties  are  concerned' 
see  Lloyd  v.  Kirkwood,  112  DL  338; 
Franklin  Sav.  Bank  v.  Taylor,  58  Fed. 
Eep.  854 

21  Darnell's  Ch.  Pr.  (5th  ed.)  164; 
Grimes  v.  Grimes  (DL),  33  N.  E.  Rep. 
847. 

3  Grimes  v.  Grimes  (111.),  33  N.  E. 
Rep.  847. 

iRalston  v.  Sharon,  51  Fed.  Rep.  702; 
Dobson  V.  Pearce,  13  N.  Y.  165 ;  Pearce 
V.  Olney,  20  Conn.  544 ;  Doughty  v. 
Doughty,  37  N.  J.  Eq.  318;  Dringer 
V.  Railway,  43  N.  J.  Eq.  573;  s.  c,  8 
Atl.  Rep.  811 ;  Yeatman  v.  Bradford, 
44  Fed.  Rep.  537 ;  Daniels  v.  Benedict, 
50  Fed.  Rep.  353;  Sahlgard  v.  Ken- 
nedy, 1  McCrary,  339 ;  s.  c,  2  Fed. 
Rep.  395 ;  Gaines  v.  Fuentes,  92  U.  S. 
10 ;  Barron  v.  Hunton,  99  U.  S.  80 ; 
Johnson  v.  Waters,  111  U.  S.  667; 
S.  C,  4  S.  Ct,  Rep.  619 ;  Arrowsmith 
V.  Gleason,  139  U.  S.  99 ;  s.  c,  9  8. 
Ct.  Rep.  337;  Marshall  v.  Holmes, 
141  U.  S.  597 ;  s.  C,  13  S.  Ct.  Rep.  63. 

sMitford's  Ch.  PI.,  ch.  1,  §  3,  pt 


3;  Story's  Equity  Pleading  §  436; 
Loomer  v.  Wheelwright,  3  Sandf.  Oh 
135 ;  Whittemorfi  v.  Coster,  4  N.  J. 
Eq.  438. 

«  Story's  Equity  Pleading  (10th  ed.), 
§  426;  Mitford's  PI.,  ch.  1,  §  2,  pt  3. 
An  o|;iginal  bill  in  the  nature  of  a  bill 
of  review  lies  only  for  fraud.  Tilgh- 
man  v.  Werk  (Ohio,  1889),  39  Fed.  Rep. 
680,681;  Davoueu  Fanning,  4  Johns. 
Ch.  199.  A  decree  cannot  be  set  aside 
for  fraud  upon  petition.  Story's 
Equity  Pleading,  §  426.  In  North  Car- 
olina it  was  said  that  "  if  the  party 
complaining  desires  to  attack  the  [de- 
cree] for  fraud  orthe  like,  or  any  cause 
except  irregularity,  it  is  proper  to  do 
so  by  a  new  and  independent  action, 
only  when  and  after  the  action  in 
which  it  was  given  is  completely 
terminated.  Williamson  v.  Hart- 
man,  92  N.  C.  336 ;  Fowler  v.  Poor, 
93  N.  C.  466.  And  if  redress  can  be 
had  in  the  action  thus  pending  the 
court  will  not  entertain  a  new  action 
for  the  same  purpose,  but  will  dis- 
miss it  as  having  been  unnecessarily 
and  improvidently  brought"  Morris 
V.  White,  96  N.  C.  91,  93. 
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the  parties  to  their  former  situation  whatever  their  rights 
may  be." '  A  federal  court  has  jurisdiction  to  set  aside  the 
decree  of  a  federal  court,  irrespective  of  the  citizenship  of  the 
parties  to  the  new  proceeding.*  An  original  bill  to  set  aside 
a  decree  for  fraud  ought  ordinarily  by  analogy  to  be  filed 
within  the  period  required  for  suing  out  bills  of  review.'  In 
order  to  justify  the  court  of  equity  in  annulling  a  decree  on 
the  ground  of  fraud,  it  must  be  made  clearly  to  appear  that 
the  decree  has  no  other  foundation  than  the  fraud  charged, 
and  that  if  there  had  been  no  fraud  there  would  have  been 
no  decree.'  A  bill  to  set  aside  a  decree  for  fraud,  for  error 
apparent,  and  for  newly-discovered  evidence,  was  pronounced 
multifarious.*  All  the  parties  to  the  original  suit  or  their 
representatives  must  be  joined  as  parties.'  The  bill  must 
state  the  decree  and  the  proceedings  which  led  to  it,  with  the 
circumstances  of  fraud  on  which  it  is  impeached.'  The  prayer 
must  be  varied  according  to  the  nature  of  the  fraud  or  im- 
proper means  used,  and  the  extent  of  their  operation  in  ob- 
taining an  improper  decision  of  the  court.' 

1  Mitford's  PL,  ch.  1,  §  2,  pt  3.  itorious  defense.    Kimberly  v.  Arms, 

2Pac.  B.  Co.  V.  Missouri  Pac.  By.  40  Fed.  Rep.  548;  S.  C,  136  U.  S.  639; 

Co.,   Ill  U.   S.  506.    See  g§  34,   35,  Taylor  v.  Brown  (Fla.),  13  So.  Rep. 

supra.    The  federal  court  has  juris-  957. 

diction  of  a  suit  between  two  aliens,  *  Kimberly  v.  Arms,  40  Fed.  Rep; 

the  purpose  of  which  is  to  impeach  a  548.    See  page  853,  n.  3,  supra;  §  875 

decree  in  the  same  court;  and  in  supra. 

Buch  a  suit  it  has  authority  to  make  *  Harwood  v.  Railroad  Ca,  17  Wall 

a  decree  on  the  merits.    Lacassaique  78.    See,  also,  §  873,  supra, 

V.  Chapins,  144  U.  S.  119,  126.  'Story's  Equity  Pleading (lOth ed.X 

>  Evans  v.  Bacon,  99  Mass.  213.    See  §  428. 

Dunlevy  v.  Dunlevy,  38  Fed.  Rep.  463.  «  Story's  Equity  Pleading  (10th  ed.), 

*  Dringer  v.  Receiver  &c.,  42  N.  J.  §  42a 
Eq.  673.    The  bill  must  show  a  mer- 


CHAPTER  XXVIL 


ENFORCEMENT  OF  DECREE& 


886.  Power  to  enforce  decrees. 

886.  Execution  on  decrees  in  the 

federal  courts. 

887.  Decisions  on  regularity  and 

service  of  executions. 

888.  Contempts — Power  to  punish. 

889.  Power  of  the  federal  courts 

herein. 

890.  Contempt  proceedmgs  in  the 

federal  courts. 

891.  The  same  subject  continued. 

892.  Proceedings,  how  entitled. 

893.  Order  of  commitment 

894.  Violation  of  injunctions. 

895.  The  same  subject  continued. 

896.  Sequestration. 


§  897.  Writ  of  assistance  —  Defini- 
tion and  use. 

898.  Writ  of  assistance  in  the  fed- 

eral courts. 

899.  Issuance  of  writ  of  assistance 

discretionary. 

900.  Who  may  have  a  writ  of  as- 

sistance, 

901.  Against  whom  a  writ  of  as- 

sistance will  issue. 
903.  Proceeding  to  obtain  writ  of 
assistance. 

903.  Bills  to  enforce  decrees. 

904.  The  same  subject  continued. 

905.  Power  of  court  to  control  exe- 

cution of  decree. 


§  885.  Power  to  enforce  decrees. —  Formerly  a  decree  in 
chancery,  unless  it  was  for  land,  operated  only  m,  personam; 
and  the  only  mode  of  enforcing  it  was  by  what  is  termed 
process  of  contempt  against  the  party  disobeying  it,  by  keep- 
ing him  in  prison  until  he  finally  complied  with  all  the  re- 
quirements of  the  decree.  And  when  a  disobedient  party 
either  could  not  be  arrested  on  process  of  contempt,  or  hav- 
ing been  arrested  remained  in  prison  without  obeying  the  de- 
cree, the  party  entitled  to  the  benefit  of  the  decree  might  have 
a  writ  of  sequestration  to  seize  the  defendant's  personal  prop- 
erty and  the  rents  and  profits  of  his  real  estate,  and  to  keep 
him  from  the  enjoyment  of  them  till  he  had  cleared  his  con- 
tempt,' in  the  same  manner  as  in  the  case  of  a  defendant 
who  had  committed  a  contempt  by  not  appearing  to  and  an- 
swering the  bill.'  And  subsequently  it  became  the  practice 
to  apply  the  money  received  by  the  sequestrators  in  satisfac- 

12  Daniell's  Ch.  Pr.  (5th  ed.)  1032;        »2  Daniell's  Ch.  Pr.  (5th  ed.)  1032. 
Gibson's  Suits  in  Chancery,  §  619.  See  g  341,  supra. 
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tion  of  the  sum  decreed  to  be  paid.'  These  processes  are  now 
seldom  resorted  to,  the  courts  of  chancery  being  generally 
authorized  to  divest  and  vest  title  to  the  property,  and  to 
issue  all  writs  for  the  collection  of  money  or  to  obtain  posses- 
sion of  real  or  personal  property  in  use  in  the  common-law 
courts.^  But  it  is  a  general  rule  that  courts  of  chancery  have 
the  power  to  issue  all  process  that  may  be  necessary  to  carry 
their  decrees  into  actual  execution.'  And  while  the  common- 
law  writs  and  the  statutory  powers  of  divesting  title  are  gen- 
erally used  instead  of  the  process  of  attachment  and  writs  of 
sequestraJtion,  the  use  of  the  latter,  whenever  the  exigency  re- 
quires, has  not  been  altogether  and  everywhere  superseded.* 

§886.  Execution  on  decrees  in  the  federal  courts. —  A 

United  States  equity  rule  provides  that  "  final  process  to  exe- 
cute any  decree  may,  if  the  decree  be  solely  for  the  pay- 
ment of  money,  be  by  a  writ  of  execution,  in  the  form  used 
in  the  circuit  court  in  suits  at  common  law  in  actions  of  as- 
sumpsit."^ Another  equity  rule  provides  for  the  enforcement 
of  decrees  for  deficiency  in  foreclosure  suits  in  the  same  man- 
ner.' The  United  States  Revised  Statutes  provide  that  "  all 
writs  of  execution  upon  judgments  or  decrees  obtained  in  a 
circuit  or  district  court,  in  any  State  which  is  divided  into 
two  or  more  districts,  may  run  and  be  executed  in  any  part 
of  such  State,  but  shall  be  issued  from  and  made  returnable 
to  the  court  wherein  the  judgment  was  obtained ; " '  and  '•  all 
writs  of  execution  upon  judgments  obtained  for  the  use  of 
the  United  States,  in  any  court  thereof,  in  one  State  may 

1  2  Darnell's  Ch.  Pr.  (5th  ed.)  1033.  4  They  may  be  used  in  Tennessee. 

2  See  Gibson's  Suits  in  Chiincery,  Gibson's  Suits  in  Chancery,  §  619,  n. 
§  619.  As  to  decrees  divesting  title  In  Maryland  the  plaintiff  in  a  money 
to  realty,  see  §  803,  supra.  decree  may  have  a  ca.  sa.  and  an  at- 

s  2  Daniell's  Ch.  Pr.  (5th  ed.)  1042,  tachment  at  the  same  tima     Bryson 

n.  7;    Gibson's   Suits   in  Chancery,  w  Petty,  1  Bland,  183.    The  abolition 

S  619 ;  1  Barbour's  Ch.  Pr.  440 ;  Lud-  of  imprisonment  for  debt  was  held  in 

low  V.  Lansing,  1  Hopk.  231 ;  Grew  v.  Pennsylvania  to  forbid  an    attaoh- 

Breed,  12  Met  363,  370,  871 ;  White  ment  to  enforce  a    money  decree. 

V.  Hampton,  13  Iowa,  259 ;  Jonea  v.  Scott  v.  Jailer,  1  Grant's  Caa.  (Pa.) 

Boston  Mill  Corp.,  4  Pick.  509 ;  Scott  337. 

V.  Jailer,   1   Grant's  Cas.  (Pa.)  337 ;  »  Equity  Rule  8. 

Charles    River    Bridge    v.    Warren  « Equity  Rule  93. 

Bridge,  6  Pick.  395.  'U.  S.  R  S.,  §  985. 
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run  and  be  executed  in  any  other  State,  or  in  any  Territory, 
but  shall  be  issued  from  and  made  returnable  to  the  court 
wherein  the  judgment  was  obtained."  • 

§  887.  Decisions  on  regnlarity  and  service  of  executions. — 

Where  the  statute  allows  the  court  of  chancery  to  enforce  its 
decree  by  execution,  it  is  not  necessary  that  the  decree  itself 
should  contain  an  award  of  execution.  The  successful  party 
is  entitled  to  an  execution  as  a  matter  of  right,  ur.less  the 
decree  itself  prohibits  the  issuing  of  one.*  In  a  contest  be- 
tween an  execution  on  a  judgment  at  law  and  an  execution 
on  a  money  decree  in  chancery,  the  writ  first  delivered  to  the 
sheriff  and  levied  on  the  lands  is  entitled  to  priority.'  In  the 
New  York  court  of  chancery  it  was  held  that,  where  the  deliv- 
ery of  possession  is  made  a  part  of  the  decree  of  foreclosure 
and  sale,  a  writ  of  execution  of  the  decree  is  the  proper  rem- 
edy in  case  of  disobedience.^  Where  a  decree  is  against  three 
defendants  equally  bound  to  pay,  and  an  execution  is  directed 
against  two  of  them  only,  they  cannot  complain  because  it  is 
issued  against  them  alone ;  for,  if  entitled  to  indemnity,  they 
may  have  relief  against  their  co-defendant  for  any  amount 
they  may  be  obliged  to  pay.*  In  Kew  Jersey,  where  the  per- 
son liable  for  a  decree  for  deficiency  in  a  foreclosure  suit  does 
not  appear  in  the  cause,  it  is  the  practice,  after  calculation  of 
the  amount,  to  award  execution  for  the  deficiency  without 
notice  of  the  motion.*  It  is  irregular  to  make  an  execution 
returnable  on  Sunday.  But  in  general  the  court  will  permit 
process  thus  defective  to  be  amended  in  order  to  promote  the 
purposes  of  justice."  Where  an  execution  was  set  aside  for 
irregularity,  the  court  directed  that  the  defendant  should  not 
be  permitted  to  bring  an  action  against  the  complainant  or 
his  solicitor  for  anything  done  under  it.' 

1 U.  8.  R.  S.,  §  986.  »  Boyd  v.  Vanderkemp,  1  Barb.  Ch. 

2  Otis  V.  Forman,  1  Baa-b.  Ch.  30.  273.     It  was  held  in  the  same  case 

3  Close  V.  Close,  28  N.  J.  Bq.  473.  that  where  the  defendant  has  been 
*  Kershaw  v.  Thompson,  4  Johns,  discharged  under  the  bankrupt  act, 

Ch.  609.  subsequent  to  a  decree  against  him, 

SRuckman    v.    Decker,   28    N.   J.  for  a  debt  which  was  provable  under 

Eq.  5.  the  act,  it  is  irregular  for  the  com- 

6  White  V.  Zust,  28  N.  J.  Eq,  108.  plainant  to  take  out  an  execution 

'i  Boyd  V.  Vanderkemp,  1  Barb.  Ch.  against  him  without  a  previous  appli- 

273.  cation  to  the  court  for  leave  to  do  so. 
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§  888.  Contempts  —  Power  to  punish.—  The  exercise  of 
the  power  belonging  both  to  courts  of  common  law  and  equity 
to  compel  obedience  to  decrees  and  orders  has  a  twofold 
aspect :  first,  the  punishment  of  the  guilty  party  for  his  dis- 
respect to  the  court ;  and  second,  to  compel  his  performance  of 
some  act  or  duty  required  of  him  by  the  court  which  he  re- 
fuses to  perform.  In  the  former  case  the  court  may  judge 
for  itself  the  nature  and  extent  of  the  punishment  with  refer- 
ence to  the  gravity  of  the  offense.  In  the  latter  case  the 
party  refusing  to  obey  should  be  fined  and  imprisoned  until 
he  performs  the  act  required  or  shows  that  it  is  not  in  his 
power  to  do  it.'  An  attorney  who  disobeys  an  order  to  pay 
over  to  his  client  money  collected  in  a  suit  may  be  attached 
by  the  court  in  which  the  suit  was  brought  and  committed  to 
jail  for  contempt.^  It  is  a  contempt  to  strike  an  attorney  in 
the  court-room,  although  the  judge  be  not  on  the  bench  and  the 
court  be  in  recess,  and  although  the  cause  of  the  assault  has 
no  relation  to  the  proceeding  in  which  the  attorney  is  en- 
gaged.' It  has  been  said  to  be  a  contempt  of  court  to  bring 
before  it  a  collusive  suit,*  or  to  represent  by  words  and  by 
printed  circulars  that  a  sale  under  an  execution  is  invalid,  and 
that  any  purchaser  will  be  involved  in  litigation.* 

§  889.  Power  of  the  federal  courts  herein. —  The  United 
States  Revised  Statutes  provide  that  "the  courts  of  the 
United  States  shall  have  power  to  punish  by  fine  or  impris- 
onment, at  the  discretion  of  the  court,  contempts  of  their 
authority ;  provided,  that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases  except  the  mis- 
behavior of  any  person  in  their  presence,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  the  misbehavior 
of  any  of  the  officers  of  said  courts  in  their  official  transac- 
tions,' and  the  disobedience  or  resistance  by  any  such  officer, 

1  In  re  Chiles,  22  Wall.  157,  168.  4  Cranch,  C.  C.  188 ;  United  States 

«  JefEries  v.  Laurie,  27  Fed.  Rep.  195.  v.  Carter,  3  Cranch,  C.  C.  433. 

»  United  States  v.  Patterson,  26  Fed.  *  1  Foster's  Federal  Practice  (2d  ed.), 

Rep.  509.    See,  further,  for  misbe-  §  341,  citing  Lord  v.  Veazie,  8  How. 

havior  in  the  presence  of  the  court  251 ;    Cleveland    v.    Chamberlain,   1 

constituting  a  contempt,  Esc  parte  Black,  419. 

Terry,  128  U.  S.  389 ;  Sharon  v.  Hill,  » In  re  Sowles,  41  Fed.  Rep.  752. 

24  Fed.  Rep.  726 ;  In  re  Terry,  26  Fed.  « See  Jeffries  v.  Laurie,  27  Fed.  Rep. 

Rep.  419 ;  United  States  v.  Emerson,  195 ;  Ee  Paschal,  10  Wall.  483 ;  Bag- 
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or  by  any  party,  juror,  witness  or  other  persons,  to  any  law- 
ful writ,  process,  order,  rule,  decree  or  command  of  the  said 
courts." '  The  foregoing  provision  is  a  limitation  upon  the 
power  of  the  courts,'  but  it  is  doubtful  if  it  can  affect  the  au- 
thority of  the  Supreme  Court.'  A  TJnited  States  equity  rule 
provides  that  "  if  the  decree  be  for  the  performance  of  any 
specific  act,  as,  for  example,  for  the  execution  of  a  conveyance 
of  land  or  the  delivering  up  of  deeds  or  other  documents,  the 
decree  shall,  in  all  cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant  shall  be  bound, 
without  further  service,  to  take  notice;  and  upon  affidavit  of 
the  plaintiff,  filed  in  the  clerk's  office,  that  the  same  has  not 
been  complied  with  within  the  prescribed  time,  the  clerk  shall 
issue  a  writ  of  attachment  against  the  delinquent  party,  from 
which,  if  attached  thereon,  he  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  *nd  the  payment  of 
all  costs,  or  upon  a  special  order  of  the  court  or  of  a  judge 
thereof,  upon  motion  and  affidavit,  enlarging  the  time  for  the 
performance  thereof."  *  It  has  been  held  that  the  power  of 
the  federal  courts  to  punish  for  contempt  and  imprison  for 
non-payment  of  money  judgments  is  circumscribed  and  con- 
trolled by  the  laws  of  the  State  in  such  a  measure  that  if  a 
State  law  provides  that  proceedings  cannot  be  had  as  for  a 
contempt  for  the  non-payment  of  money  ordered  by  the  court 
to  be  paid  when  the  payment  can  be  enforced  by  execution, 
and  imprisonment  for  debt  or  non-payment  of  costs  is  abol- 
ished, a  federal  court  in  that  State  cannot  enforce  an  order 
or  decree  which  is  substantially  for  the  payment  of  money 
upon  the  theory  that  a  disobedience  is  a  contempt.*  But  the 
rule  does  not  apply  to  proceedings  against  an  attorney  refus- 
ing to  pay  over  money  to  his  client  collected  for  and  belong- 
ing to  him.*  And  a  State  statute  regulating  practice  upon 
proceedings  for  contempt  does  not  affect  the  practice  in  the 
federal  courts.' 

ley  V.  Yates,  1  McLean,  165;  Re  Pit-  SMallory  Mfg.  Co.  v.  Fox,  20  Fed. 

man,  1  Curtis,  186.  Rep.  409.    See  §  608,  supra. 

1  U.  a  R  a,  §  725.  6  Jeffries  v.   Laurie,  27  Fed.  Rep. 

2  Ex  parte  Robinson,  19  WalL  506.  195 ;  In  re  Paschal,  10  Wall.  491. 

»  Ex  parte  Robinson,  19  Wall.  505,        '  Fischer  v.  Hayes,  6  Fed.  Rep.  68. 
510.  See  §g  6,  8,  supra. 

*  United  States  Equity  Rule  8. 
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Gontentpt  proceedings  in  the  fedei-al  conrts. — 

United  States  equity  rules  provide  that  "  the  defendant  shall 
be  boand  without  further  service  to  take  notice  "  of  the  time 
prescribed  in  a  decree  for  the  performance  of  a  specific  act 
other  than  the  payment  of  money,'  and  that  "  except  in  cases 
where  personal  or  other  notice  is  specially  required  or  di- 
rected "  an  entry  of  an  order  in  the  order-book  is  sufficient 
notice  thereof  to  the  parties  to  the  suit.'  Personal  service  of 
a  certified  copy  of  a  decree  or  order  b  the  safer  practice,'  and 
it  is  also  usual  to  give  notice  of  an  application  for  an  attach- 
ment.* Although  an  equity  rule  provides  that  the  clerk  shall 
issue  a  writ  of  attachment  against  the  delinquent  party  upon 
affidavit  of  the  plaintiff  filed  in  the  clerk's  office ;  *  a  petition 
and  rule  for  attachment  is  also  a  proper  method  to  pursue  in 
a  proceeding  for  contempt  in  disobeying  an  order  of  court; 
and  When  a  copy  of  such  petition  containing  specific  charges 
is  served  on  the  defendant,  six  days  are  sufficient  in  which  to 
make  answer  thereto,  or  to  ask  for  additional  time  in  which 
to  make  such  answer.'  A  person  not  a  party  in  th«  cause 
who  has  obtained  An  order  or  in  whose  favor  an  order  shall 
haVe  been  made  may  apply  for  attachment  as  if  he  were  a 
party  to  the  cause.' 

§,  891.  The  same  snbject  centinaed. —  It  has  been  held  that 
a  person  charged  with  contempt,  not  committed  in  the  pres- 
ence of  the  court,  may  demand  that  interrogatories  be  filed 
touching  the  facts  alleged  to  constitute  the  contempt,  and 
that  he  cannot  be  punished,  if  he  falsely  deny  the  facts  under 
oath,  except  by  indictment  for  perjury.'  Upon  the  argument 
of  the  motion  for  an  attachment  the  court  may  determine  the 

'  Equity  Rule  a  liDgswortb  v.  Duane,  Wall.  C.  C.  141 ; 

»  Equity  Rule  4.  Eureka  L.  &  Y.  C.  Co.  v.  Superior 

» 1  Foster's  Federal  Practice  (2d  ed.),  Court  &c.,  116  U.  S.  410,  418 ;  Gray  v. 

%  343 ;  In  re  Gary,  10  Fed.  Rep.  622 ;  Chicago  &6.  R.  Co.,  1  Woolw.  63. 

In  re  Lloyd,  10  Beav.  451.     See  Re  ^  Equity  Rule  8. 

Feeny,  1  Hask.  304;  &  c,  N.  B.  R.  « American  Const  Co.  v.  Jackson- 

[70]   288 ;  Skip  v.  Harwood,  3  Atk.  ville  &c.  Ry.  Co.,  52  Fed.  Rep.  937. 

564;  Hearn  v.  Tenant,   14  Vea;  136;  '  Equity  Rule  10. 

People  V.  Brower,  4  Paige,  405.  8  United  States  v.  Dodge,  2  Gall. 

<  Worcester  V.  Truman,  1  McLean,  813;  HoUingsworth  v.  Buane,  Wall. 

483 ;  Fischer  v.  Hayes,  6  Fed.   Rep.  C.  C.  77.     But  see  Savin,  Petitioner, 

63.    As  to  service  of  notice,  see  Hoi-  131  U.  S.  267. 
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questions  of  fact  upon  affidavits  or  refer  the  questions  to  a 
master.'  On  a  motion  for  attachment  against  a  railroad  com- 
pany and  its  officers  for  contempt  in  violating  an  injunction 
and  an  order  appointing  a  receiver,  an  objection  that  the  mo- 
tion does  not  specify  any  person  by  name  whom  it  is  sought 
to  attach  cannot  avail  when  such  officers  are  well  known  to 
the  court,  have  been  served  with  a  copy  of  the  petition,  have 
appeared  in  their  official  capacity  and  as  counsel  in  litigation 
connected  with  the  road,  and  when  a  proper  order,  if  neces- 
sary, may  be  made  from  the  record.* 

§  892.  Proceedings,  how  entitled. — "  In  proceedings  in 
equity  between  parties  to  a  suit  for  contempt  in  not  obeying 
the  process  of  the  court  or  any  order  or  decree  in  the  cause, 
the  proceedings  on  the  attachment  may  be,  and  usually  are, 
entitled  as  in  the  original  suit,  though  it  is  not  irregular  to 
entitle  them  in  the  name  of  '  The  People '  on  the  relation  of 
the  person  prosecuting  the  attachment  against  the  defendant 
or  party  proceeded  against.  "When  the  attachment  proceeding 
for  a  contempt  is  against  a  witness  or  a  person  not  a  party  to 
the  suit,  the  practice  is  to  entitle  the  order  for  attachment, 
and  all  subsequent  proceedings  thereon,  in  the  name  of  '  The 
People'  on  the  relation,"  etc' 

§893.  Order  of  commitment. —  The  order  of  the  court 
convicting  a  party  of  a  contempt  should  recite  the  substance 
of  the  alleged  misconduct,  and  that  the  defendant  is  guilty 
thereof,*  and  such  order  cannot  be  altered  at  a  subsequent 

1  Fischer  v.  Hayes,  6  Fed.  Rep.  63,  should  be  filed  in  it,  r.nd  not  entered 
holding  that  the  amount  of  the  fi:ne  as  a  separate  suit  Winslow  v.  Nay- 
may  be  settled  in  the  same  manner,  son,  113  Mass.  411.  In  proceedings 
upon  principles  prescribed  by  the  as  for  a  contempt  against  a  party  to 
court  the  suit,  to  compel  the  appearance  or 

2  American  Const  Co,  v.  Jackson-  answer  of  a  defendant,  or  to  enforce 
ville  &o.  Ry.  Co.,  53  Fed.  Rep,  937,  the  performance  of  a  decree  or  order, 

'Per  Blatchfleld,  J,,  in  Fischer  v.  the  affidavits  and  other  proceedings, 

Hayes,  6  Fed  Rep.  63.    See  People  v.  as  well  after  as  before  the  order  for 

Craft,  7  Paige,  335 ;  United  States  v.  an  attachment,  are  properly  entitled 

Wayne,  Wall.  C.  C.  134.    A  complaint  in  the  original  cause,     Stafford  v. 

for  contempt  in  disobeying  an  inter-  Brown,  4  Paige,  360. 
locutory  order  in  equity  is  an  inci-        *  Gibson's  Suits  in  Chancery,  §  873 ; 

dent  to  the    principal    action,   and  Fischer  v.  Hayes,  6  Fed.  Rep,  63, 
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term.'  The  order  and  mittimus  should  specify  particularly 
how  long  the  contemner  is  to  be  imprisoned  or  what  he  is  to 
do  to  entitle  him  to  his  discharge.*  If  he  is  committed  upon 
a  void  order  he  may  be  discharged  on  habeas  corpus*  but  not 
where  the  order  is  merely  irregular.*  The  court  cannot  dis- 
charge the  party  upon  proof  of  his  inability  to  comply  with 
the  order."  A  decree  is  erroneous  which  directs  that  if  an 
order  contained  in  it  be  not  complied  with  the  sheriff  shall 
imprison  the  party.  To  warrant  a  committal  in  such  a  case 
it  is  indispensable  that  there  shall  be  some  finding  of  the  court 
that  the  party  is  in  contempt,  either  on  motion  or  by  process 
of  attachment.* 

§  894.  Tiolation  of  injunctions. —  An  injunction  granted 
in  a  case  where  the  court  has  no  jurisdiction  of  the  parties 
and  subject-matter  is  void  and  may  be  disobeyed  with  impu. 
nity ; '  but  it  is  otherwise  where  the  injunction  is  merely  ir- 
regular or  improvidently  granted.'  A  defendant  is  bound  by 
the  injunction  from  the  moment  he  learns  of  its  existence,  re- 
gardless of  the  means  of  information.  Notice  by  letter,  tele- 
gram, word  of  mouth,  or  other  means,  will  be  sufficient  to  put 
him  in  contempt  for  disobedience.'    Neither  the  belief,  mo- 

1  Fischer  v.  Hayes,  6  Fed  Rep.  63.  Pac.  Rep.  89 ;  Smith  v.  People  (Cola 

2  2  Barbour's  Ch.  Pr.,  279,  374;  App.),  2  Rob.  99 ;  £'a;  ^jarie  Fiske,  113 
Matter  of  Marsh,  MacA.  &  M.  (D.  C),  U.  S.  718,  718;  Calvert  v.  State,  34 
32.  Neb.  616;  State  v.  Voorhies,  37  La. 

9  Ex  parte  Fisk,  113  U.  S.  713 ;  Ex  Ann.  605. 

parte  Terry,  128  U.  S.  289 ;     Gib-  s  People  v.  Van  Buren,  136  N.  Y. 

son's  Suits  in  Chancery,  §  873.  253 ;  Erie  R  Co.  v.  Ramsey,  45  N.  Y. 

<  Savin,  Petitioner,  131  U.  &  267,  637 ;  Green  v.  GrifiBn,  95  N.  C.  50 ; 

379 ;  Stevens  v.  Fuller,  136  IJ.  S.  468,  1  Beach  on  Injunctions,  §  247. 

478.  9  Gibson's  Suits  in  Chancery,  §  821 ; 

»J2e  MuUee,  7Blatohf.  28.    See,  as  Baxter    v.    Washburn,    8    Lea,    21; 

to  the  writ  of  attachment,  Braith-  Farnsworth     v.    Fowler,    1     Swan 

waite's  Pr.  159-161 ;  and  as  to  serv-  (Tenn.),   1 ;    Boils  v.  Boils,  1    Cold 

ice  of  the  writ.  United  States  u.Schol-  (Tenn.)  284;    Toledo  &c.   R.   Co.  v. 

field,  1  Cranch,  C.  C.  180 ;  Davis  v.  Pennsylvania  Co.,  54  Fed.  Rep.  746 : 

Sherron,   1  Cranch,   C.   C.   287 ;  Ex  People  v.  Barnes,  7  N.  Y.  SupL  802 ; 

parte  Burford,  1  Cranch,  C.  C.  456 ;  People  v.   Sturtevant,   9  N.  Y.  263 ; 

Spafford  v.  Goodell,  3  McLean,  97 ;  Aldinger  v.  Pugh,  57  Hun,  181 ;  af- 

United  States  v.  Scroggins,  3  Woods,  firmed,  132  N.  Y.  403 ;  Rochester  R 

529.  Co.  V.  New  Y"ork  R  Co.,  48  Hun,  190 ; 

'Sherwoodt).  Sherwood,  32  Conn.  2.  Eoehler  v.  Farmers'  Nat   Bank,   6 

'Guebelle  v.  Epley  (Cola  App.),  28  N.  Y.  Supl.  470;  affirmed,  117  N.  Y. 
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tive  nor  intent  with  which  the  writ  was  issued  will  in  any 
manner  vary  the  responsibility  of  the  party  who  violates  it.' 
Even  the  advice  of  counsel  is  no  excuse ;  it  only  makes  an- 
other contemner.* 

§  896.  The  same  subject  continned. —  The  defendant  is 
bound  to  obey  the  injunction  in  both  its  letter  and  its  spirit, 
and  must  restrain  his  employees,  servants,  tenants,  agents  and 
attorneys  if  in  his  power  to  do  so.'  After  a  receiver  of  a 
railroad  has  been  appointed,  the  collection  by  the  vice-presi- 
dent of  money  due  the  company  under  a  mail  contract  and 
depositing  the  same  in  bank  to  the  company's  credit,  and  at- 
tempting to  dictate  what  disposition  the  receiver  shall  make 
of  it,  constitutes  a  contempt.*  Where  a  decree  prohibits  the 
defendant  from  setting  up  "  any  claim  "  to  certain  property, 
it  is  a  contempt  to  assert  a  different  title  or  source  of  title 
held  by  him  when  the  suit  was  brought  from  the  one  imputed 
to  him  in  the  suit  and  defended  by  him ;  and  such  an  order  is 
not  limited  to  a  prohibition  of  a  suit  in  court ;  it  is  a  contempt 
to  assert  title  in  such  a  way  as  to  seriously  embarrass  the 
complainant  in  securing  his  rights  as  established  by  the  decree.' 
No  person  can  apply  to  the  court  to  punish  a  party  for  a 
breach  of  an  injunction,  in  the  nature  of  a  civil  remedy,  unless 
he  has  some  interest  in  the  subject-matter  of  the  injunction, 
or  has  a  right  to  prosecute  for  the  breach  thereof ;  except  in 

661.    See,  also,  as  to  notice  by  tele-  Blair  v.  Nelson,  8  Baxt.  1 ;  Lindsay 

graph,  Ex  parte  Langley,  L.  R.  13  v.  Hatch  (Iowa),  53  N.  W.  Rep.  326 ; 

Ch.  D.  110;  Cape  May  &c.  R  Co.  v.  Societe  Anonyme  v.  Western  Distil- 

Johnson,  35  N.  J.  Eq.  423;  Tankin-  ling  Co.,  42  Fed.  Rep.  96. 

son  V.  Cartledge,  32  Alb.  L.  J.  133.  » Gibson's  Suits  in  Chancery,  §  821 ; 

1  Per  Champlin,  J.,  in  Wilcox  &a  1  Beach  on  Injunctions,  §  251 ;  Poert- 
Flate  Co.  v.  Schimmel,  59  Mich.  524,  ner  v.  Russell,  33  Wis.  193.  As  to 
citing  People  v.  Sturtevant,  9  N.  Y.  what  constitutes  a  violation  of  an 
263 ;  Richards  v.  West,  3  N.  J.  Eq.  injunction  against  an  action  at  law, 
456 ;  People  v.  Spalding,  3  Paige,  336 ;  see  Pariente  v.  Bensusan,  13  Sim. 
Commercial  Bank  v.  Waters,  10  Sm.  522 ;  Mills  v.  Cobby,  1  Mer.  3 ;  Clark 
&  M.  552;  Monroe  v.  Harkness,  1  v.  Wood,  6  N.  J.  Eq.  458;  In  re 
Cranch,  C.  C.  157 ;  Mead  v.  Norris,  31  Schwarz,  14  Fed.  Rep.  787 ;  German 
Wis,  310 ;  Quackenbusch  v.  Van  Savings  Bank  v.  Hobel,  80  N.  T.  373. 
Riper,  3  N.  J.  Eq.  350 ;  Romeyn  v.  *  American  Const  Co.  v.  Jackson- 
Caplis,  17  Mich.  449.  ville  &c.  Ry.  Co.,  52  Fed.  Rep.  937. 

2  Gibson's  Suits  in  Chancery,  §  321 ;  » In  re  Chiles,  23  Wall.  157,  167. 
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th«  case  of  infants,  lunatics,  etc'  To  justify  a  commitment 
for  violation  of  an  injunction  there  miist  be  clear  evidence  of 
an  actual  breach,'  and  an  intention  to  violate  an  injunction  is 
not  punishable  unless  actually  carried  into  efifeet.'  Though  an 
original  decree  contains  a  provision  for  further  directions  in 
the  enforcement  of  it,  the  court  cannot  make  a  further  order 
in  the  proceedings  for  contempt  in  disregarding  the  order 
contained  in  the  decree.  For  such  an  order  there  must  be 
proper  application  and  proper  notice  to  the  parties  concerned.* 

§  896.  Sequestration. — The  United  States  equity  rules  pro- 
vide that  whenever  the  marshal  has  returned  non  est  inventus 
under  a  writ  of  attachment,  a  writ  of  sequestration  may  issue 
to  compel  obedience  to  a  decree  or  order  of  the  court.'  The 
process  of  sequestration  is  a  writ  or  commission,  directed  to 
certain  persons,  usually  four,  nominated  by  the  complainant, 
empowering  them  to  take  possession  of  the  defendant's  real 
estate,  and  receive  the  rents  and  profits  thereof ;  and  to  seize 
all  his  personal  estate  not  exempt  from  execution,  and  to  keep 
the  same  in  their  hands  until  the  defendant  shall  have  per- 
formed the  decree  and  cleared  his  contempt.'  If  necessary, 
the  court  may  order  the  sequestrators  to  sell  the  personal 
property ;  and  if  the  delinquent  be  required  by  the  order  or 
decree  to  deliver  to  any  person,  or  to  deposit  in  court  or  else- 
where, books,  papers,  writings  or  any  other  articles  or  things, 
the  sequestrators  have  power  to  seize  them  and  hold  them 
subject  to  the  order  of  the  court.'  Sequestrators  are  officers 
of  the  court,  and  their  duties  and  liabilities  are  substantially 

1  Hawley  v.  Bennett,  4  Paige,  163 ;  in  a  patent  suit  through  a  mistake  as 
Diedrich  v.  People,  37  111.  App.  604 ;  to  the  legal  effect  of  a  contract  en- 
af5rmed,  141  111.  665.  See,  also,  tered  into  by  the  complainant,  he 
Secor  V.  Singleton,  35  Fed.  Rep.  376.  should  not  be  punished  as  if  guilty 

2  Harding  v.  Tingey,  12  W.  R.  of  wilful  contempt  of  court,  but 
685 ;  Dawson  v.  Paver,  5  Hare,  424.  should  be  discharged  upon  payment 

•Grand    Junction    Canal    Co.    v.  of    costs.     Iowa  Barb  Wire  Co.   v. 

Dimes,  18  L.  J.  Ch.  419.    Where  the  Southern  B.  W.  Co.,  39  Fed.  Rep.  615. 

defendant  in  violating  an  injunction  *  In  re  Chiles,  22  Wall.  157,  169. 

is  not  guilty  of  wilful  contempt,  a  '  Equity  Rules  7,  8.     See  §  341. 

nominal  fine  and  costs  will  be  im-  supra. 

posed.    Morss  v.  Domestic  Sewing  «2  Daniell's  Ch.  Pr.  {5th  ed.)  1050. 

Machine  Co.,  38  Fed.  Rep.  482.  Where  ^  2  Daniell's  Ch.  Pr.  (5th  ed.)  1050- 

a  party  is  led  to  disobey  an  injunction  1057. 
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those  of  receivers.'  The  court  will  aid  them,  if  necessary,  by 
a  writ  of  assistance  or  by  process  for  contempt,  when  they  are 
obstructed  in  the  execution  of  their  duties.^  The  writ  is  in 
the  main  a  recital  of  the  order  for  the  sequestration ;  and  the 
form  of  the  writ  must  therefore  be  varied  to  meet  the  circum- 
stances of  each  particular  case.'  The  primary  object  of  the 
sequestration  is  to  compel  the  defendant  to  perform  the  de- 
cree, but  the  court  may  apply  the  proceeds  of  the  sequestra- 
tion to  the  satisfaction  of  the  complainant's  demand.*  If  either 
party  die  during  the  sequestration  there  must  be  a  revivor, 
not  only  of  the  suit,  but  of  the  sequestration ;  and  if  the  suit 
should  be  abated,  the  sequestration  would  be  abated  also.' 

§  897.  Writ  of  assistance  —  Definition  and  nse. —  A  writ 
of  assistance  is  the  ordinary  process  used  by  the  court  to  put 
a  party,  receiver,  sequestrator,  or  other  person,  into  possession 
of  property,  when  he  is  entitled  thereto,  either  upon  a  decree 
or  upon  an  interlocutory  order.'  Courts  of  equity  have  from 
the  earliest  times  exercised  the  right  to  issue  a  writ  of  assist- 
ance in  actions  in  equity  brought  for  the  purpose  of  determin- 
ing the  rights  of  the  litigants  to  the  title  or  possession  of  real 
estate  after  judgment  declaring  such  rights,  as  well  as  in  cases 
for  the  foreclosure  or  redemption  of  mortgages.  In  such 
cases  the  courts  having  jurisdiction  of  the  persons  and  prop- 
erty in  controversy  have,  after  determining  the  rights  of  the 
parties  litigant  to  the  title  or  possession  of  real  estate,  right- 
fully assumed  the  power  to  enforce  their  judgments  by  the 
writ  of  assistance  to  transfer  the  possession  instead  of  turning 
the  party  over  to  a  court  of  law  to  recover  such  possession.' 

1  Gibon's  Suits  in  Chancery,  §  632,  '  Roberdeau  v.  Rous,  1  Atk.  543 ; 

22  Daniell's  Ch.  Pr.  (5th  ed.)  1050-  Penn  v.  Lord  Baltimore,  1  Ves.  Sr. 

1057.  444 ;  2  Eden  on  Injunctions  (Water- 

3  2  Daniell's  Ch.  Pr.  (5th  ed.)  1051.  man's  ed.),  425;  Stribley  v.  Hawkie, 

'  2  Daniell's  Ch.  Pr.  (5th  ed.)  1056.  3  Atk.  275 ;  Huguenin  v.  Baseley,  15 

*  2  Daniell's  Ch.  Pr.  (5th  ed.)  1059-  Ves.  Jr.    180;   Garretson  v.   Cole,   1 

1001.  Har.  &  J.  387 ;  Ruffln's  Case,  13  N.  H. 

6  Gibson's  Suits  in  Chancery,  §  628 ;  14 ;  Devaucene  v.  Devaucene,  1  Edw. 

2  Daniell's   Ch.   Pr.   (5th  ed.)  1062;  Ch.    272;    McKomb    v.    Kankey,    1 

Payne  v.  Baxter,  2  Tena  Ch.  518 ;  Bland,  363 ;  Kershaw  v.  Thompson,  4 

Sharp  V.  Carter,  3  P.  Wms.  375 ;  Lord  Johns.  Ch.  610 ;  Valentine  v.  Teller, 

Pelham  v.  Duchess  of  Newcastle,  3  1  Hopk.  Ch.  432;  Diggle  v.  Boulden, 

Swanst  289,  n.  48  Wis.  477 ;  Schenck  v.  Conover,  18 
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In  the  execution  of  the  writ  "  the  sheriff  may  take  with  him 
the  posse  comitatus,  or  power  of  the  county,  and  may  justify 
breaking  open  doors,  if  the  possession  be  not  quietly  delivered. 
But  if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a 
turf,  or  the  ring  of  a  door  in  the  name  of  seisin  is  sufficient 
execution  of  the  writ." ' 

§  898.  Writ  of  assistance  in  the  federal  courts. —  A  United 
States  equity  rule  provides  that  "  when  any  decree  or  order  is 
for  the  delivery  of  possession,  upon  proof  made  by  affidavit 
of  a  demand  and  refusal  to  obey  the  decree  or  order,  the  party 
prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance 
from  the  clerk  of  the  court." '  Another  equity  rule  provides 
that  "  every  person  not  being  a  party  in  any  cause  who  has 
obtained  an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  entitled  to  enforce  obedience  to  such  order  by 
the  same  process  as  if  he  were  a  party  to  the  cause."  '  Where, 
after  a  foreclosure  sale,  the  court  ordered  the  receiver  to  turn 
the  property  over  to  the  assignee  of  the  purchaser,  it  was 
held  that  the  latter  was  entitled  to  a  writ  of  assistance.* 

§  899.  Issuance  of  writ  of  assistance  discretionary. —  The 

issuance  of  a  writ  of  assistance  rests  in  the  sound  discretion 
of  the  court,*  which  will  be  exercised  only  when  the  right  is 
clear  and  where  there  is  no  equity  or  appearance  of  equity  in 
the  defendant,  and  where  the  sale  and  proceedings  under  the 
decree  are  beyond  suspicion."    A  purchaser  who,  by  his  con- 

N.  J.  Eq.  220 ;  Stanley  v.  Sullivan,  71  220 ;  Blauvelt  v.  Smith,  22  N.  J.  Eq. 

Wis.  585 ;  Terrell  v.  Allison,  21  Wall  31 ;  Barton  v.  Beatty,  28  N.  J.  Eq. 

289;    Irvine  v.    McBee,  5    Humph.  412;  Vanraeter  v.  Borden,  25  N.  J. 

(Tenn.)  554;  Beatty  «.  De  Forest,  27  Eq.  414;  Van  Hook  v.  Throckmor- 

N.   J.   Eq.    482,    483;    Kessinger    v.  ton,  8  Paige,  33.     But  see  Beatty  t). 

Whittaker,  82  111.  32.  De  Forest,  27  N.  J.  Eq.  482,  where  it 

1  Hunter's  Suits  in  Equity  (6th  ed.),  was  said  that  after  a  sale  in  a  fore- 
168 ;  Blackstone's  Com.,  412.  closure  suit,  and  the  purchaser  has 

2  Equity  Rule  9.  received  his  deed,  a  writ  of  assist- 
'  Equity  Rule  10.  ance  will  go,  ex  debito  jusfitim  to 
*  Farmers'  L.  &  T.  Co.  v.  Chicago  &    put  him  in  possession,  and  that  the 

A.   Ry.  Co.,  44  Fed.  Rep.  653.    See,  court  "  cannot  refuse  its  aid    .    .    . 

also,  §  900,  infra,  and  Root  v.  Wool-  except  on  some  reasonable  ground  of 

worth  (U.  S.,  1893),  14  8.  Ct  Rep.  136,  equity." 

138,  cited  in  §  903,  infra.  «  Blauvelt  v.  Smith,  32  N.  J.  Eq. 

'Schenck  v.  Conover,  13  N.  J.  Eq.  31 ;  Van  meter  v.  Borden,  25  N.  J.  Eq. 
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duct  subsequent  to  his  purchase,  leaves  it  doubtful  whether 
he  has  not  given  the  person  in  possession  a  right  to  hold  the 
land,  is  not  entitled  to  a  writ  of  assistance.'  The  court  will 
not  interfere  with  nor  attempt  in  cases  of  doubt  to  settle  the 
rights  of  any  party  claiming  possession  by  title  paramount  to 
that  of  the  mortgagee  or  othsr  part}'  in  whose  favor  the  de- 
cree was  made.*  Where  complainant  foreclosed  his  mortgage 
and  bought  the  property  at  the  sheriff's  sale,  he  was  denied  a 
writ  of  assistance  against  a  party  to  the  foreclosure  proceed- 
ings against  whom  a  decree  pro  confesso  was  taken,  but  who 
set  up  in  opposition  to  the  motion  for  a  writ  a  title  different 
from  the  one  litigated  in  the  suit  and  alleged  to  be  superior 
to  complainant's.'  A  writ  of  assistance  under  the  Wisconsin 
statute  *  to  put  the  purchaser  in  possession  of  land  sold  on 
execution  will  not  be  issued  where  there  is  abonafide  contest 
as  to  his  right  to  the  possession  of  the  land  under  such  salet 
as  where  the  defendant  in  good  faith  claims  that  the  premises 
were  his  homestead  and  as  such  exempt  from  sale  on  execu- 
tion.* 

§  900.  Who  may  have  a  writ  of  assistance. —  It  is  the 

practice  of  the  court  to  put  in  possession  by  a  writ  of  assist- 
ance a  purchaser  at  a  foreclosure  sale  when  the  person  refus- 
ing to  deliver  possession  was  a  party  bound  bj'  the  decree.' 

414;  Barton  v.  Beatty,  28  N.J.  Eq.  13    N.    J.    Eq.   230;    Van    Hook   v. 

412;  Schenck  v.  Conover,  13  N.  J.  Throckmorton,  8   Paige,  33.     "In  a 

Eq.  230.    See  Beatty  v.  De  Forest,  37  strict    foreclosure    the    practice    is 

N.  J.  Eq.  482,  483,  cited  in  the  pre-  otherwise.     In  such  case  the  oouvt 

ceding  note.  does  not  direct  the  mortgagor  to  de- 

1  Barton  v.  Beatty,  28  N.  J.  Eq.  liver  up  the  possession  of  the  mort- 
412.  gaged  premises  to  the  plaintiff,  but 

2  Thomas  v.  De  Baum,  14  N.  J.  Eq.  leaves  the  plaintiff  to  his  ejectment 
37 ;  Schenck  v.  Conover,  13  N.  J.  Eq.  Yates  v.  Hambly,  2  Atk.  360 ;  Sea- 
220 ;  Barton  v.  Beatty,  28  N.  J.  Eq.  ton's  Decrees,  146."  Schenck  v.  Con- 
412.  See,  also,  Frelinghuysen  v.  over,  supra.  The  purchaser  must 
Golden,  4  Paige,  204  app'y  for  the  writ  before  the  case  is 

3  Chadwick  v.  Lland  Beach  Co.,  out  of  court  Planters'  Bank  v. 
43  N.  J.  Eq.  602.  Fowlkes,  4  Sneed,  461.    But  see  com- 

4  R.  S.  Wis.,  §  3035.  ments  on   this  case  in  Johnson  v. 

5  Stanley  v.  Sullivan,  71  Wia  585.  Tomlinson,  13  Lea  (Tenn.),  610.    It  is 

6  Chadwick  v.  Island  Beach  Co.,  43  not  necessary  that  the  delivery  of 
N.  J.  Eq.  602,  604 ;  Terrell  v.  Allison,  possession  be  made  a  part  of  the 
21   Wall  289 ;  Schenck  v.  Conover,  original  decree.     1  Barbour's  Ch.  Pr. 
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By  force  of  the  federal  equity  rules  an  assignee  of  the  pur- 
chaser may  have  a  writ  of  assistance  where  such  aid  would  be 
granted  to  the  purchaser.'  In  Mississippi  it  was  held  that  the 
chancery  court  may,  upon  the  petition  of  the  purchaser  at  a 
sale  under  a  decree  of  that  court,  have  a  writ  of  assistance 
issued  to  put  the  grantee  of  such  purchaser  in  possession  of 
the  land  so  bought,  if  such  grantee,  though  not  a  party  to  the 
record,  is  entitled  to  possession  as  against  him  who  has  the 
podsession ; "  and  in  New  Jersey  the  sheriff  may  convey  to 


(2d  ed.)  441.  See,  also,  on  the  last 
point,  Root  V.  Woolworth  (U.  S.,  1893), 
14  S.  Ct  Eep.  136,  138. 

>  §  898,  supra. 

■i  Gibson  v.  Marshall,  64  Miss.  72,  75, 
where  the  court  said :^ "So  far  as 
we  are  advised  the  question  has 
never  been  determined  by  any  court 
of  last  resort  in  America.  In  Peo- 
ple V.  Green,  45  Cal.  97,  it  was  de- 
cided that  under  a  statute  of  that 
State  giving  the  writ  of  assistance 
to  the  'holder'  of  a  tax-deed,  the 
grantee  of  the  purchaser  was  not  en- 
titled to  invoke  the  writ,  the  court 
saying  that  '  holder '  meant  the 
grantee  in  the  deed  executed  by  the 
sheriff.  In  City  of  San  Jose  v. 
Foster,  45  Cal.  316,  it  was  said  that 
the  statute  only  intended  to  confer 
the  benefit  of  the  writ  on  such  per- 
sons as  under  the  established  rules  of 
chancery  practice  would  have  been 
entitled  to  its  aid  if  they  claimed 
under  the  decree,  and  that  because 
in  chancery  the  writ  would  not  run 
in  favor  of  the  grantee  of  a  pur- 
chaser, so  also  ought  the  statutory 
writ  to  be  denied  to  such  person  :  but 
when  in  Langley  v.  Voll,  54  Cal.  485, 
the  writ  was  asked  by  the  grantee  of 
a  purchaser  at  a  foreclosure  sale,  the 
court  having  decided  that,  being  a 
stranger  to  the  record,  it  could  not 
be  granted,  it  upon  reconsideration 
withdrew  so  much  of  its  opinion  as 
decided  that  question,  and,  as  relief 


was  denied  upon  another  groundi 
expressly  left  the  point  open  until  a 
case  should  arise  in  which  it  should 
be  necessary  to  a  decision.  In  Van 
Hook  V.  Throckmorton,  8  Paige,  29, 
the  chancellor  said:  —  "There  is  no 
settled  practice  of  this  court  entitling 
a  purchaser  from  a  purchaser  at  a 
master's  sale,  as  a  matter  of  right,  to 
the  assistance  of  the  court  to  obtain 
possession  of  the  premises  which  his 
grantor  had  purchased  under  the 
decree,  and  such  assistance  would 
not  be  given  to  him  when  there  is,^  as 
in  this  case,  a  very  strong  probability 
that  injustice  would  be  done  to  the 
party  in  possession  by  such  proceed- 
ings.' In  Insurance  Company  v. 
Rand,  8  How.  Pr.  35,  the  Supreme 
Court  held  on  this  statement  of  the 
chancellor  'that  in  a  plain  case, 
where  no  injustice  would  be  done 
the  person  in  possession,  the  court 
had  the  power,  and  would  exercise  it 
in  favor  of  a  second  purchaser.'  Ac- 
cording to  the  English  practice  it 
seems  that  the  purchaser  from  the 
master  was  considered  as  a  stranger, 
and,  because  he  was,  could  not  apply 
for  the  writ;  but  that  if  the  com- 
plainant would  apply  for  it  for  his 
benefit,  it  was  a  '  motion  of  coursa' 
3  Smith's  Ch.  Pr.  314.  And  at  one 
time  it  was  said  in  this  State  that  the 
writ  could  not  be  applied  for  by  the 
purchaser  at  the  master's  sale,  be- 
cause he  was  not  a  party  to  the  rec- 
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the  assignee  of  a  purchaser  of  lands  sold  on  execution  at  law 
or  in  equity,  and  such  grantee  is  entitled  to  a  writ  of  assist- 
ance.' 

§  901.  Against  whom  a  writ  ol  assistance  will  issue. — 

A  writ  of  assistance  in  aid  of  a  purchaser  at  a  master's  sale 
will  only  be  given  against  those  persons  who  are  parties  to 
the  foreclosure  suit  or  who  have  come  into  possession  of  the 
premises  subsequent  to  the  commencement  of  the  suit  with 
the  assent  of  the  parties.*  Upon  the  application  of  a  purchaser 
at  a  foreclosure  sale  for  a  writ  of  assistance  the  court  has  no 
jurisdiction  in  a  summary  proceeding  to  determine  the  rights 
of  third  persons  in  possession  of  the  premises  under  a  claim 
of  right  which  accrued  previous  to  the  filing  of  the  bill  of 
foreclosure.' 

§  902.  Proceeding  to  obtain  writ  of  assistance. —  In  put- 
ting a  purchaser  at  a  foreclosure  sale  into  possession  the  mode 
of  proceeding  was  formerly  as  follows :  (1)  A  demand  of  pos- 
session by  the  purchaser  of  the  tenant  in  possession,  accom- 
panied by  an  exhibit  of  the  order  from  the  sheriff  or  master;* 

ord     Wilson  v.  Polk,  13  Sm.  &  M.  2  Terrell  v.  Allison,  31  Wall.  289; 

131.     But  in  Hayden  v.   Redus,   43  Boynton  v.  Jackway,  10  Paige,  807 ; 

Miss.   686,  and  Jones  v.  Hooper,  50  Blauvelt  v.  Smith,  23  N.  J.  Eq.  81 ; 

Miss.  510,  it  is  said  that  the  purchaser  Van  Hook  v.  Throckmorton,  8  Paige, 

by  his  bid  subjects  himself  to  the  33 ;  Howard  v.  Railway  Co.,  101  XJ.  S. 

jurisdit'tion   of    the    court,  and  be-  887,  849 ;  Thompson  v.  Smith,  1  Dill, 

comes  1  party  to  the  suit  so  far  as  458 ;    Gelpcke  v.  Milwaukee  &a  R. 

to  enable  him  to  move  for  confirma-  Co.,  11  Wis,  454 

tion  of  the  sale  or  for  the  writ  of  as-  '  Frelinghuysen  v.  Colden,  4  Paige, 

sistance.     In  the  latter  case  the  court  304 

says:  —  'The  authorities  both  in  Eng-  <Schenck  v.  Conover,  13  N.  J.  Eq. 

land  and  in  this  country  are  abun-  220,  226 ;  Kershaw  v.  Thompson,  4 

dant,  that  the  purchaser  may  peti-  Johns.  Ch.  609.     An  order  to  deliver 

tion  in  his  own  name.    This  being  the  possession  to  the  purchaser  of  mort- 

rule  in   this  State,  we  know  of  no  gaged  premises  sold  under  a  decree 

reason  why  he  may  not  invoke  the  of  foreclosure   will  be    made    only 

writ,  being  a  party  to  the  cause,  in  upon  notice  of  the  application  and 

aid  of  his  grantee,  just  as  under  the  proof  that  the  deed  was  shown  to  the 

ancient  English  practice  the  com-  tenant,  that  a  demand  of  possession 

plainant  might  invoke  it  in  aid  of  was  made  and  that  the  tenant  re- 

the  purchaser.' "  fused  to  comply.    Fackler  v.  Worth, 

•  Ekings  V.  Murray,  39  N.  J.  Eq.  13  N.  J.  Eq.  395. 

38a 
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(2)  order  to  deliver  possession;  (3)  injunction;  (4)  writ  of 
assistance.'  The  injunction,  as  well  as  the  attachment  to  en- 
force obedience  to  the  order,  is  now  disused.*  In  all  cases  the 
parties  in  possession  and  against  whom  the  writ  is  applied  for 
should  have  notice  of  the  application  and  are  entitled  to  be 
heard  upon  it.'  Where,  upon  petition  for  a  writ  of  assistance 
by  a  purchaser  after  a  sale  under  a  decree,  the  tenant  puts  in 
an  answer  setting  up  a  defense  and  no  replication  is  filed,  the 
facts  set  up  by  way  of  defense  must  be  taken  as  true.^  After 
answering  a  petition  for  the  writ  and  a  hearing  on  the  merits 
and  an  order  granting  the  writ,  a  defendant  therein  cannot 
object  for  the  first  time  in  the  appellate  court  to  the  form  of 
the  application  for  the  writ." 

§  903.  Bills  to  enforce  decrees. —  Amongst  the  original 
and  undoubted  powers  of  a  court  of  equity  is  that  of  enter- 
taining a  bill  filed  for  enforcing  and  carrying  into  effect  a 
decree  of  the  same  or  of  a  different  court,  as  the  exigencies 
of  the  case  or  the  interests  of  the  parties  may  require."  "  Some- 
times from  the  neglect  of  the  parties,  or  some  other  cause,  it 
becomes  impossible  to  carry  a  decree  into  execution  without 
the  further  decree  of  the  court.  This  happens  generally  in 
cases  where,  parties  having  neglected  to  proceed  upon  the 
decree,  their  rights  under  it  become  so  embarrassed  by  a 
variety  of  subsequent  events  that  it  is  necessary  to  have  the 
decree  of  the  court  to  settle  and  ascertain  them.     Sometimes 

1  Schenck  v.  Conover,  13  N.  J.  Eq.  Root  v.  Woolworth  (U.  S.,  1893),  14 

220,  226;  Kershaw  v.  Thompson,  4  S.   Ct   Rep.    136,    138.    The    decree 

Johns.  Ch.  609.  must  have  been  final  and  not  inter- 

^Fackler  v.  Worth,  13  N.  J.  Eq.  locutory.    McFadden  v.  McFadden, 

395 ;  Schenck  v.  Conover,  13  N.  J.  Eq.  44  Cal.  306.    "When  the  rights  of  the 

220,  226 ;  Valentine  v.  Teller,  Hopk.  parties  to  a  suit,  having;  its  inception 

Ch.  422 ;  1  Barbour's  Ch.  Pr.  (2d  ed.)  in  a  bill  for  an  interpleader,  have 

441.  been  determined  by  a  final  decree, 

'  Blauvelt  v.  Smith,  22  N.  J.  Eq.  31 ;  the  determination  of  the  court  may 

Fackler  v.  Worth,  13  N.  J.  Eq.  395.  afterwards  be  enforced  by  the  insti- 

See  Gelpcke  v.  Milwaukee  &a  R.  Co.,  tution  of  new  proceedings  growing 

11  Wis.  454  out  of  the  original  suit    Nor  can  the 

^Thomas  v.  De  Baum,  14  N.  J.  Eq.  institution  of  these  proceedings  be 

87.  prevented  by  the  enrolment  of  the 

»Keil  V.  West,  21  Fla.  508.  decree  in  the  original  suit    Owinps 

•  Shields  v.  Thomas,  18  How.  253 ;  v.  Rhodes,  65  Md.  40a 
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such  a  bill  is  exhibited  by  a  person  who  was  not  a  party  or 
who  does  not  claim  under  any  party  to  the  original  decree, 
but  who  claims  in  a  similar  interest,  or  who  is  unable  to  ob- 
tain the  determination  of  his  own  rights  till  the  decree  is  car- 
ried into  execution.  Or  it  may  be  brought  by  or  against  any 
person  claiming  as  assignee  of  a  party  to  the  decree." '  In  a 
suit  to  remove  a  cloud  upon  title,  a  decree  which  establishes 
title  in  the  complainant  carries  with  it  the  right  of  possession 
as  effectually  as  if  it  made  specific  provision  to  that  effect, 
and  a  supplemental  bill  to  effectuate  the  decree  in  favor  of 
such  complainant's  privy  in  interest  and  estate  may  properly 
pray  to  have  possession  delivered  up.^  A  federal  court  has 
jurisdiction,  without  regard  to  the  citizenship  of  the  parties,  of 
a  supplemental  and  ancillary  bill,  to  carry  into  effect  its  own 
previous  decree.'  A  bill  for  this  purpose  is  generally  partly 
an  origiijal  bill  and  partly  a  bill  in  the  nature  of  an  original 
bill,  although  not  strictly  original;  and  sometimes  it  is  likewise 
a  bill  ai  revivor,  or  a  supplemental  bill,  or  both.  The  frame 
of  the  bill  is  varied  accordingly.* 

§904.  The  same  subject  continued. —  Where  a  party  re- 
turns to  a  court  of  chancery  to  obtain  its  aid  in  executing  a 
former  decree,  it  is  at  the  risk  of  opening  up  such  decree  as 
respects  the  relief  to  be  granted  on  the  new  bill,  and  if  the 
court  be  of  opinion  that  it  was  erroneous  it  may  refuse  to  ex- 
ecute it.*  When  the  court  enters  a  decree  by  consent,  and 
aid  in  enforcing  it  is  asked  by  a  subsequent  bill,  it  may  refuse 
to  be  constrained  by  consent  of  the  parties,  and  investigate 

1  Story's  Equity  Pleading  (10th  ed.),  <  Story's  Equity  Pleading  (lOtii  ed.X 
§  430,  quoted  and  applied  in  Root  v.    %  433. 

Woolworth  (U.   a,  1893),  14  S.  Ct        *  Lawrence  Mfg.  Co.  v.  Janesville 

Rep.  136,  138.     See,  also,  Rylands  v.  Mills,  188  U.  S.  552,  561,  where  the 

Latouche,  2  Bligh,  506 ;  Oldham  v.  court  said  that  "  it  would  seem  to  de- 

Eboral,  C.  P.  Coop,  t  Brough.  27 ;  volve  upon  the  plaintiif  to  show  that 

Organ  v.  Gardiner,  1  Ch.  Cas.  331 ;  the  decree  was  a  right  decree ; "  Gay 

Lord  Carteret  v.  Paschal,  3  P.  Wms.  v.  Parpart,  106  U.  S.  67j)  ;  Lawrence 

197 ;  Binks  v.  Binka,  3  Bligh,  593.  v.  Berney,  3  Ch.  Rep.   127 ;   O'Con- 

2  Root  V.  Woolworth  (O.  S.,  1893),  nell  v.  McNamara,  3  Dru.  &  War. 
14  a  Ct  Rep.  136,  138.  411;  Hamilton  v.  Houghton,  3  Bligh, 

3  Root  V.  Woolworth  (U.  S.,  1893).  169;  White  v.  Baruther,  1  Knapp, 
14  S.  Ct  Rep.  136;  Railroad  Com-  P.  C.  179;  Wadhams  v.  Gay,  73  III 
panics  v.  Chamberlain,  6  Wall.  748.  415:  Johnson  v.  Northey,  2  Vern. 
See,  also,  §§  34,  35,  supra.  407 ;  s.  c,  Prec.  in  Ch.  134 ;  Attorney- 
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the  merits  of  the  case.'  In  a  suit  to  quiet  title  the  failure  of 
the  defendant  to  set  up  a  prior  recorded  conveyance  from  the 
complainant  to  a  third  person  of  which  the  defendant  had 
constructive  notice  precludes  him  from  setting  it  up  as  a  de- 
fense to  a  supplemental  and  ancillary  bill  brought  for  the  pur- 
pose of  carrying  into  effect  the  decree  in  the  original  suit 
when  no  reason  is  given  for  not  setting  it  up  in  that  suit.' 

§  906.  The  power  of  court  to  control  execution  of  de- 
cree.—  Notwithstanding  the  general  rule  that  the  court  has 
no  power  whatever  after  final  decree  to  amend,  modify  or 
alter  the  proofs  of  the  decree,  it  retains  and  possesses  the 
power  of  controlling  the  time  of  its  execution.*  Thus,  pend- 
ing an  appeal  without  supersedeas  from  a  decree  of  sale  in  a 
foreclosure  suit  settling  the  priority  of  liens  and  fixing  a  day 
for  the  sale,  the  court  has  power  to  postpone  the  sale  if  a  sale 
on  the  day  fixed  would  be  oppressive  or  unjust.* 

Qeneral  v.  Day,  1  Ves.  218 ;  Wert  v.  *  Bound  v.  South  Carolina  Ry.  Co., 

Skip,  1  Ves.  3ia  55  Fed.  Rep.  186.   See,  also,  to  the  same 

1  Lawrence  Mfg.  Co.  v.  Janesyille  point,  Monkhouse  v.  Corporation,  17 
Mills,  138  U.  a  552.  Ves.   380 ;    Edwards  v.    Cunliflfe,   1 

2  Root  V.  Woolworth  (0.  S.,  1893),  Madd.  287,  289 ;  Spann  «.  Spann,  2 
14  &  Ct  Rep.  136.  Hill's  Ch.  Pr.  122.    And  as  bearing 

8  Bound  V.  South  Carolina  Ry.  Ca,  upon  the  question,  Alpaugh  v.  Wood, 
66  Fed.  Rep.  186,  189.  46  N.  J.  Eq.  15a 


CHAPTER  XXVm. 


APPEALS  AND  APPELLATE  PROCEDURE, 


Review  of  decrees  by  appeaL 

The  Evarts  Act  —  Its  pur- 
pose and  scop& 

Appeals  on  the  "question  of 
jurisdiction ''  under  the 
Evarta  Act 

Jurisdiction  of  constitutional 
questions  under  the  Evarts 
Act 

Final  jurisdiction  of  circuit 
court  of  appeals  —  Certifi- 
cation and  certiorari. 

Certification  to  the  Supreme 
Court 

Certiorari  from  the  Supreme 
Court 

"Final  decisions"  reviewable 
by  the  circuit  court  of  ap- 
peala 

Appeals  from  interlocutory 
injunctions. 

The  same  subject  continued  — 
Relief  on  appeaL 

The  same  subject  continued  — 
The  conflicting  decisions. 

The  same  subject  continued  — 


§  90& 
907. 

908. 


909. 

910. 

911. 
913. 
9ia 

914 
915. 
916. 
917. 


918.  Who  may    appeal  —  Appeal- 

able interest 

919.  The  same  subject  continued 

920.  Jurisdictional  amount 

931.  Appeals  from  joint  decrees  — 
Parties. 

922.  Appeals  by  and  against   re- 

ceivers. 

923.  Appeals  by  purchasers  at  fore- 

closure sales. 
934  Appeals  by  interveners    and 

petitioners  to  intervene. 
925.  The  same  subject  continued. 


i  936.  Appeal    by    party   accepting 
benefit  of  decree. 

937.  Appeal  by  defendant  after  de- 

fault at  the  hearing. 

938.  Appeals  from  consent  decrees. 

939.  Appeals  from  orders  granting 

or  refusing  an  issue. 

930.  Appeal  upon  question  of 
costs. 

981.  The  same  subject  continued 

933.  Appeals  in  matters  of  discre- 
tion. 

933.  The  same  subject  continued  — 
Illustrations. 

934  Matters  of  discretion  further 
illustrated. 

935.  Cross-appeala 

986.  Limitation  of  time  for  ap- 
peals—  In  the  federal  courts. 

937.  Power  to  extend  time  for  ap- 

peals. 

938.  Appealable  interlocutory   de- 

crees —  In  New  Jersey. 

939.  The  same  subject  continued. 

940.  What  constitutes  final  appeal- 

able decrees  —  Generally. 

941.  The  same  subject  continued. 
943.  The  same  subject  continued  — 

In  Massachusetts. 

943.  The  same  subject  continued  — 
New  York  court  of  chan- 
cery decisions. 

944  The  same  subject  continued  — 
In  Virginia. 

945.  Final  decrees  illustrated. 

946.  The  same  subject  continued. 

947.  The  same  subject  continued  — 

Foreclosure  sales. 

948.  Final  decree  on  a  collateral 

mattes 


888 


APPEALS  AND  APPELLATE  PEOOEDtJRB. 


[§  906. 


949.  Interlocutory  decrees  —  Gen- 

§969. 

The  same  subject  continued  — 

erally. 

In  foreclosure  suits. 

950.  Interlocutory    decrees    illus- 

970. 

Dismissal    of    appeals  in  the 

trated. 

federal  courts. 

951.  The  same  subject  continued. 

971. 

The  same  subject  continued. 

952.  The  same  subject  continued. 

973. 

Burden  of  proving  error. 

958.  The  same  subject  continued  — 

973. 

Beview  of  findings  of  fact 

Injunction  and  account; 

974. 

Objections  on  appeal. 

954.  Taking  appeals  in  the  federal 

975. 

The  same  subject  continued. 

courts. 

976. 

Objection  of  adequate  remedy 

955.  The  same  subject  continued  — 

at  law. 

Citation. 

977. 

Scope  of    appeal — Decisions 

956.  Citation    on    appeals  contin- 

on appeal 

ued  —  Service  and  waiver. 

978. 

Decisions   on  appeal  contin- 

957. Amendment  of  petition  of  ap- 

ued. 

peal 

979. 

Decision  on  appeal  in  specific 

958.  Security  on  appeal  —  In  the 

performance. 

federal  courts. 

980. 

Erroneous    rulings    on    evi- 

959. The  same  subject  continued. 

dence. 

960.  The  same  subject  continued  — 

981. 

Further  evidence  on  appeals. 

Approval  of  bond. 

982. 

Amendment  of  pleadings  in 

961.  The  same  subject  continued — 

appellate  court 

Appeals  in  forma  pauperis. 

983. 

Rehearing  of  appeals  —  Fed- 

962. Return  to  writ  of  error  or  ap- 

eral decisions. 

peal  in  the  federal  courts  — 

984. 

The  same  subject  continued. 

Transcript 

985. 

The  same  subject  continued  — 

968.  Certiorari  for  diminution. 

Massachusetts  decisions. 

964.  Assignment  of  errora 

986. 

The  same  subject  continued  — 

965.  The  same  subject  continued. 

New  Jersey  decisions. 

966.  Supersedeas  —  Federal   stat- 

987. 

The  same  subject  continued  — 

ute. 

Indiana  decisions. 

967.  Sufficiency  of    bond  —  Addi- 

988. 

The  same  subject  continued  — 

tional  security. 

Rule  in  Tennessee. 

968.  Damages      on      supersedeas 

989. 

Second  appeals. 

bonds. 

990. 

The  same  subject  continued. 

§  906.  Review  of  decrees  by  appeal. —  Decrees  of  courts  of 
equity,  except  where  it  is  otherwise  provided  by  statute,  are 
reviewed  by  appeal  and  not  by  writ  of  error  as  in  the  case  of 
judgments  at  law.'  In  the  courts  of  the  United  States  prior 
to  the  Evarts  Act,  to  be  noticed  hereafter,  an  appeal  could  be 
taken  only  from  a  final  decree,  so  that  a  case  could  not  be 
brought  to  the  appellate  court  in  fragments.^  The  same  rule 
obtains  in  some  of  the  State  courts,'  while  in  some  of  the  others 


12  Daniell's  Ch.  Pr.  (5th  ed.)  1491. 

JMcLish  V.  Roff,  141  U.  S.  661 ;  Chi- 
cago &a  Ry.  Co.  v.  Roberts,  141  U.  S. 
690;  Forgay  v.  Conrad,  6  How.  205. 


»2  Daniell's  Ch.  Pr.  (5th  ed.)  993, 
n.  8,  1492,  n.  1. 
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appeals  may  also  be  taken  from  interlocutory  orders  and  de- 
crees. In  the  federal  courts  appeals  are  subject  to  the  same 
rules,  regulations  and  restrictions  as  are  prescribed  in  cases 
of  writs  of  error.' 

§  907.  The  Evarts  Act  —  Its  purpose  and  scope.—  For 

the  purpose  of  relieving  the  United  States  Supreme  Court  of 
"  the  oppressive  burden  of  general  litigation  which  impeded 
the  examination  and  disposition  of  oases  of  public  concern 
and  delayed  suitors  in  the  administration  of  justice,"  *  con- 
gress passed  an  act  approved  March  3, 1891,'  entitled  "  An  act 
to  establish  circuit  courts  of  appeal,  and  to  define  and  regu- 
late in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes."  *  It  is  commonly  styled  the 
Evarts  Act,  after  the  eminent  jurist  and  statesman  who  had 
charge  of  the  bill.  It  "  provides  for  the  distribution  of  the 
entire  appellate  jurisdiction  of  our  national  judicial  system 
between  the  Supreme  Court  of  the  United  States  and  the  cir- 
cuit court  of  appeals  therein  established,  by  designating  the 
classes  of  cases  in  respect  of  which  each  of  those  two  courts 
shall  respectively  have  final  jurisdiction."  * 

HJ.  &  E.  a,  §  1012.  U.  S.  47,  56 ;  McLish  v.  Eoff,  141 U.  a 

^In  re  Woods,  143  U.  &  203,  205;  661;  Badaracco  v.  Cerf,  53  Fed.  Rep. 

Lau  Ow  Bew  v.  United  States,  144  169 ;  Louisville  Pub.  Warehouse  Ca 

U.  a  55.  V.  Collector  (C.  C.  A.),  49  Fed.  Eep. 

»  26  U.  a  Stat  at  L.,  ch.  517,  pL  826  561,  565.     "  The  policy  of  the  law  in 

et  seq.  the    creation    of  this    court   shows 

*  The  full  text  of  the  act  is  pub-  marked  liberality  in  allowing  appeals 

lished  in  the  appendix  to  this  work,  from  trial  courts  in  all  cases,  and  on 

In   this  and  the  following  sections  the  other    hand  requires   a  speedy 

such  parts  of  the  act  as  are  specific-  prosecution  of  all  appeals  or  writs  of 

ally  referred  to  are  quoted  verbatim  error."    McCormick,  C.  J.,  in  Warner 

for  the  convenience  of  the  reader,  v.  Texas  &c.  Ry.  Co.  (C.  C.  A.),  54  Fed. 

Section  4  of  the  act,  which  transfers  Eep.  920,  921.    See,  further,   in   re- 

the  appellate  jurisdiction  of  the  cir-  spect  of  the  remedial  nature  of  the 

cuit  court  to  the  circuit  court  of  ap-  act,  §  914,  infra.     The  act  took  ef- 

peals,  gives  the  latter  court  jurisdic-  feet   immediately,   so    that    appeals 

tion  of  an  appeal  by  an  assignee  in  might  be  taken  to  the  circuit  court 

bankruptcy  from  an  order  of  the  dis-  of  appeals  at  once,  and  although  such 

trict  court  allowing  a  claim  of  a  cred-  causes    involving    less    than    $5,000 

itor    under    United    States  Revised  were  not  previously  reviewable   in 

Statutes,  section  4980.     Duff  v.  Car-  any  court    §  23,  n.  1,  at  p.  31,  supra; 

rier  (C.  C.  A.),  55  Fed.  Rep.  438.  The  Alijandro  (C.  C.  A.),  56  Fed.  Rep. 

»  Lau  Ow  Bew  v.  United  States,  144  621. 
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§  908.  Appeals  on  the  ''  question  of  jurisdiction  "  under 
the  Evarts  Act. —  Section  5  of  the  Evarts  Act  provides  as 
follows :  — "  §  5.  Appeals  or  writs  of  error  may  be  taken  from 
the  district  courts  or  from  the  existing  circuit  courts  direct 
to  the  Supreme  Court  in  the  following  cases  ■.  —  In  any  case 
in  which  the  jurisdiction  of  the  court  is  in  issue ;  in  such  cases 
the  question  of  jurisdiction  alone  shall  be  certified  to  the  Su- 
preme Court  from  the  court  below  for  decision."  By  the 
"  court  below "  is  not  meant  the  circuit  court  of  appeals.' 
When  a  plea  to  the  jurisdiction  of  the  circuit  court  has  been 
overruled  the  case  must  proceed  to  final  decree  upon  the  mer- 
its before  any  appeal  can  be  taken  on  the  jurisdictional  ques- 
tion, the  appellant  then  having  the  right  to  go  to  the  Supreme 
Court  on  the  question  of  jurisdiction  or  to  bring  the  entire 
case  before  the  circuit  court  of  appeals.^  Where  the  circuit 
court  entered  a  decree  in  accordance  with  the  mandate  of  the 
circuit  court  of  appeals  it  was  held  that  no  appeal  would  lie 
to  the  Supreme  Court  on  the  question  of  jurisdiction.  "  If 
the  circuit  court  of  appeals  erred,  or  if  for  any  reason  its  judg- 
ment could  be  held  void,  the  proper  remedy  lay  in  a  certiorari 
from  [the  Supreme  Court]  to  that  court." '  The  question  of 
the  jurisdiction  of  the  circuit  court  in  foreclosure  proceedings 
cannot  be  considered  in  the  circuit  court  of  appeals  where  the 
only  decision  given  and  order  made  below  was  on  an  applica- 
tion for  an  injunction  to  restrain  proceedings  in  the  State 
court  concerning  the  same  subject-matter,  as  in  such  case  the 
foreclosure  is  still  pending  in  the  circuit  court.*  Where  the 
Supreme  Court  decides  that  the  circuit  court  has  jurisdiction 
of  a  cause  and  remands  the  same  to  that  court  for  the  taking 
of  an  account,  the  circuit  court  of  appeals  cannot  on  a  subse- 
quent appeal  reopen  the  question  of  jurisdiction.'  Upon  an 
appeal  from  a  final  decree  the  circuit  court  of  appeals  has  ju- 
risdiction to  determine  whether  the  question  of  the  jurisdic- 

1  Bailing  v.  Bank  (0.  C.  A.\  50  Fed.  Sup.  Ct  Eep.  4,  6 ;  American  Const 

Rep.  360.  Co.  v.  Pennsylvania  Co.,  148 U.  S.  872. 

'Gates  V.  Bucki  (C.  C.  A.),  53  Fed.  < Gates  v.  Bucki  (C.  C.  A.),  53  ^Ted. 

Eep.  961,  following  McLish  v.  Roil,  Rep.  961. 

141  U.  S.  661;  S.  a,  12  Sup.  Ct  Rep.  5  Nashua  &c.  Corp.  v.  Boston  &c. 

118.  Corp.  (C.  C.  A.),  51  Fed.  Rep.  929. 

s  Per  Fuller,  C.  J.,  in  Aspen  Min.  &  See,  also,  Clark  v.  Keith,  106  U.  S. 

Smelting  Co.  v.  Billings  (U.  S.).  14  464. 
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tion  of  the  court  below  is  the  sole  question  or  but  one  of  many 
questions  involved  in  the  decree.*  And  the  fact  that  the  cir- 
cuit court  has  no  jurisdiction  is  no  ground  for  dismissing  an 
appeal  for  want  of  jurisdiction  in  the  appellate  court ;  the 
proper  remedy  is  by  reversal  of  the  judgment.*  If  one  party 
brings  a  case  into  the  circuit  court  of  appeals  upon  the  merits 
of  the  controversy,  and  pending  proceedings  therein  the  other 
party  takes  the  case  from  the  court  below  to  the  Supreme 
Court  upon  the  question  of  jurisdiction,  the  latter  proceeding 
does  not  defeat  the  right  of  the  circuit  court  of  appeals  to 
hear  and  determine  the  case;  but  it  may  be  continued  to 
await  the  decision  of  the  Supreme  Court  upon  the  question  of 
jurisdiction.' 

§  909.  Jurisdiction  of  constitutional  questions  under  the 
Erarts  Act. —  Section  5  of  the  Evarts  Act,  defining  the  ap- 
pellate jurisdiction  of  the  Supreme  Court,  concludes  as  fol- 
lows :  •  —  "  From  the  final  sentences  and  decrees  in  prize  cases. 
...  In  any  case  in  which  the  constitutionality  of  any  law 
of  the  United  States,  or  the  validity  or  construction  of  any 
treaty  made  under  its  authority,  is  drawn  in  question.'  In  any 
case  in  which  the  constitution  or  law  of  a  State  is  claimed  to 
be  in  contravention  of  the  constitution  of  the  United  States."  • 
The  circuit  court  of  appeals  has  no  jurisdiction  to  review  a  de- 
cision which  involves  the  construction  or  application  of  the 
constitution  of  the  United  States,  or  in  which  a  State  law  is 
claimed  to  be  in  contravention  thereof.' 

§  910.  Final  jurisdiction  of  circuit  court  of  appeals  — 
Certification  and  certiorari. —  Section  6  of  the  Evarts  Act 

1  Crabtree  v.  Madden  (C.  C.  A.),  54  want  of  jurisdiction,  the  circuit  court 
Fed.  Rep.  426 ;  Crabtree  v.  Byrne  of  appeals  held  that  it  had  no  juris- 
(C.  C  A.),  54  Fed.  Rep.  432.  diction    to    grant    the     application. 

2  Nashua  &c.  Corp.  v.  Boston  &c  United  States  v.  Sutton,  47  Fed.  Rep. 
Corp.  (C.  0.  A.),  51  Fed.  Rep.  929,  and  129. 

cases  cited.  *  The  preceding  part  of  the  section 

'  Northern  Paa  R.  Ca  v.  Glaspell  is  quoted  in  §  908,  supra. 

(C.  C.  A.),  49  Fed.  Rep.  482.    Where  ^See  §§  24,  25,  supra. 

a  defendant  in  a  criminal  case  in  the  ^  26  IT.  S.  Stata  at  L.,  ch.  517,  §  6, 

district  court  applied  for  a  writ  of  p.  827. 

error  to  the  circuit  court  of  appeals  '  Hamilton  v.  Brown  (C.  0.  A.),  68 

from  the  overruling  of  a  motion  to  Fed.  Rep.  753. 
iiiipst  judgment  on  the  ground   of 
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provides  that  the  circuit  court  of  appeals  "  shall  exercise  ap- 
pellate jurisdiction  to  review,  by  appeal  or  by  writ  of  error, 
final  decisions  in  the  district  court  *  and  the  existing  circuit 
courts  in  all  cases  other  than  those  provided  for  in  the  pre- 
ceding section  of  this  act,'  unless  otherwise  provided  by 
law ; '  and  the  judgments  or  decrees  of  the  circuit  courts  of 
appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to  the  suit 
or  controversy  being  aliens  or  citizens  of  the  United  States ; 
also  in  all  cases  arising  under  the  patent  laws,  under  the 
revenue  laws,  and  under  the  criminal  laws,  and  in  admi- 
ralty cases,  excepting  that  in  every  such  subject  within  its 
appellate  jurisdiction  the  circuit  court  of  appeals  at  any  time 
may  certify  to  the  Supreme  Court  of  the  United  States  any 
questions  or  propositions  of  law  concerning  which  it  desires 
the  instruction  of  that  court  for  its  proper  decision.  And 
thereupon  the  Supreme  Court  may  either  give  its  instruction 
on  the  questions  and  propositions  certified  to  it,  which  shall 
be  binding  upon  the  circuit  court  of  appeals  in  such  case,  or 
it  may  require  that  the  whole  record  and  cause  may  be  sent 
np  to  it  for  its  consideration,  and  thereupon  shall  decide  the 
whole  matter  in  controversy  as  if  it  had  been  brought  there 
for  review  by  writ  of  error  or  appeal ;  and  excepting  also  that 
in  any  such  case  as  is  hereinbefore  made  final  in  the  circuit 
court  of  appeals  it  shall  be  competent  for  the  Supreme  Court 
to  require,  by  certiorari  or  otherwise,  any  such  case  to  be 
certified  to  the  Supreme  Court  for  its  review  and  determina- 
tion, with  the  same  power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme 
Court."* 

§911.  Certification  to  the  Sapreme  Court. —  It  is  only 
questions  of  gravity  and  importance  which  the  circuit  court 

i  See  United  States  v.  Gee  Lee,  50  *  U.  S.  Stats,  at  L.,  oh.  517,  §  6. 

Fed  Eep.  271.  "Thus,  in  the  interest  of  jurispru- 

*  See  §§  31,  908,  909,  supra.  dence  and   uniformity  of  decision, 

'  See  §  23,  n.  4,  swpra.    Lau  Ow  the  supervision  of  this  court,  by  way 

Bew  V.  United  States,  144  U.  S.  47,  of  advice  or  direct  revision,  is  se- 

66,  there  cited,  is  followed  on  the  sured."    Per  Chief  Justice  Fuller  in 

same  point  in  Louisville  Pub.  Ware-  Columbus  Watch  Ca  v.  Bobbins,  148 

house  Co.  V.  Collector  (C.  G  A.),  49  U.  S.  266,  268. 
Fed.  Rep.  561,  565. 
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of  appeals  should  certify  to  the  Supreme  Court  for  instruc- 
tion.^ The  question  as  to  the  jurisdiction  of  the  circuit  court 
may  be  certified  to  the  Supreme  Court  by  the  circuit  court  of 
appeals,  but  it  will  not  exercise  the  power  to  do  so  in  a  plain 
case.^  Where  a  district  judge  who  is  assigned  to  hold  a  term 
of  the  circuit  court  of  appeals  is  disqualified  to  pass  upon  the 
questions  involved  in  a  pending  cause  by  reason  of  having 
heard  them  in  the  court  below,  and  the  circuit  judge  also  is 
perhaps  disqualified  by  reason  of  having  decided  a  similar 
question  in  another  case,  and  there  is  a  case  already  pending 
on  appeal  in  the  Supreme  Court  which  is  incidentally  con- 
nected with  the  case  in  hand,  so  that  both  may  probably  be 
argued  together,  the  court  will  certify  the  questions  arising 
in  the  case  to  the  Supreme  Court.'  The  act  does  not  con- 
template that  questions  or  propositions  of  law  shall  be  pro- 
pounded and  the  entire  record  thereupon  transmitted  for  the 
Supreme  Court  to  answer  such  questions  or  propositions  in  view 
thereof.  It  is  for  the  Supreme  Court  to  determine  whether 
upon  a  proper  certificate  it  will  answer  the  questions  as  pro- 
pounded or  direct  the  whole  record  to  be  placed  before  it  in 
order  to  decide  the  matter  in  controversy  in  the  same  manner 
as  if  the  case  had  been  brought  up  by  writ  of  error  or  ap- 
peal.* A  certificate  by  the  circuit  court  of  appeals  is  irregular 
when  a  quorum  of  its  members  does  not  sit  in  the  case.*  A 
Supreme  Court  rule  provides  that  the  certificate  shall  contain 
a  proper  statement  of  the  facts  on  which  such  question  or 
proposition  of  law  arises."  A  certificate  which  does  not  spe- 
cifically set  forth  the  question  or  questions  to  be  answered, 
nor  state  that  instruction  is  desired  for  the  proper  decision 
of  such  question  or  questions,  is  essentially  defective.'    While 

iLau  Ow  Bew,  Petitioner,  141  U.  ^  Cincinnati  &c.  R.  Co.  v.  McKeen, 

S.  583.  149  U.  a  259. 

2  Barling  u  Bank  (C.  C.  A.),  50  Fed  « Supreme  Court  Rule  37;  139  U. 
Rep.  260;  McLiah  v.  Rofl,  141  U.  a  a  706;  Cincinnati  &c.  R.  Co.  v.  Mc- 
668.  Keen,  149  U.  a  259,  a  case  of  insuf- 

3  Farmers' &  Merchants' State  Bank  ficient  compliance  with  the  rule.  In 
V.  Armstrong  (C.  C.  A.),  49  Fed.  Rep.  such  a  case  the  cause  is  dismissed. 
600.  '  Columbus  Watch  Co.  v.  Robbins, 

*  Cincinnati  &c.  R  Co.  v.  McKeen,  148  U.  S.   366,   369,  where  the  text 

149  TJ.  a  359,  261 ;  Farmers'  &  Mer-  of  the  defective  certificate  is  recited, 

chants'    State    Bank    v.  Armstrong  In    that    case  Chief  Justice   Fn'lpr 

(C.  C.  A.),  40  Fed.  Rep.  600.  said :— "  It    was    long    ago    seitieJ, 
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the  fact  that  the  circuit  court  of  appeals  for  one  circuit  has 
rendered  a  different  judgment  from  that  of  the  circuit  court 
of  appeals  for  another,  under  the  same  conditions,  might 
furnish  ground  for  a  certiorari  on  proper  application,  the  asser- 
tion of  the  existence  of  such  difference,  and  of  the  wish  that  it 
might  be  determined  by  the  Supreme  Court,  is  not  equivalent  to 
the  expression  of  a  desire  for  instruction  as  to  the  proper  de- 
cision of  a  specific  question  or  questions  requiring  determina- 
tion in  the  proper  disposition  of  the  particular  case.  "  The 
difference  can  only  exist  when  the  courts  have  actually  reached 
contradictory  results,  but  each  must  proceed  to  its  own  judg- 
ment, unless  such  grave  doubts  arise  as  to  induce  the  convic- 
tion that  [the  Supreme  Court]  should  be  resorted  to  for  their 
solution  in  the  manner  provided  for."  ' 

§  912.  Certiorari  from  the  Supreme  Court. — "  A  certiorwri 
will  only  be  issued  where  questions  of  gravity  or  importance 
are  involved  or  in  the  interest  of  uniformity  of  decision ; "  *  and 
the  "  jurisdiction  should  be  exercised  sparingly  and  with  great 
caution." '  "  The  fact  that  the  circuit  court  of  appeals  for  one 
circuit  has  rendered  a  different  judgment  from  that  of  the  cir- 
cuit court  of  appeals  for  another,  under  the  same  conditions, 
might  furnish  ground  for  a  certiorari  on  proper  application."  * 

under  the  statutes  authorizing  ques-  Cooper,    10    How.    54 ;    Nesmith  v, 
tions  upon  which  two  judges  of  the  Sheldon,  6  How.  41." 
circuit  court  were  divided  in  opinion  i  Per  Chief  Justice  Fuller  in  Go- 
to be  certified  to  this  court,  that  each  lumbus  Watch  Co.  v.  Bobbins,  148 
question  so  certified  must  be  a  dis-  IT.  S.  266,  270. 

tinct    point  or  proposition    of   law  ^Per  Chief  Justice  Fuller  in  Lau 

clearly  stated,  so  that  it  could  be  Ow  Bew  v.  United  States,  144  U.  S.  47. 

definitely  answered.  Perkins  v.  Hart,  '  Per  Chief  Justice  Fuller  in  Lau 

11  Wheat  237 ;  Sadler  v.  Hoover,  7  Ow  Bew,  Petitioner,  141   U.  S.  583, 

How.  646;  Jewell  v.  Knight,  123  IT.  589,  in  which  case  a  writ  of  certiorari 

S.  426,  433 ;  Fire  Ins.  Assoc,  v.  Wick-  was  issued,   the    question    involved 

ham,  128  U.  S.  426 ;  and  that  if  it  being  deemed  of  great  moment    In 

appeared  upon  the  record  that  no  In  re  Woods,  Petitioner,  143  U.  S.  202, 

division  of  opinion  actually  existed  206,  a  certiorari  was  refused,  the  in- 

among   the   judges  of    the    circuit  quiry  not  falling  within  the  category 

court,  this  court  would  not  consider  of  questions  of  "  gravity  and  general 

a  question  as  certified  even  though  it  importance." 

were  certified  in  form.    Railroad  Co.  *  Per  Chief  Justice  Fuller  in  Co- 

V.  White,  101  U.  S.  98 ;  Webster  v.  lumbus  Watch  Co.  v.  Robbins,  148 

IT.  S.  266,  270. 
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The  Supreme  Court  may  issue  a  certiorari  to  bring  up  the 
whole  case,  whether  its  advice  is  requested  or  not/  but  it  can- 
not issue  a  certiorari  to  bring  up  a  case  of  which  it  has  appel- 
late jurisdiction  by  appeal  or  writ  of  error.*  A  Supreme  Court 
rule  provides  that  "  where  application  is  made  to  this  court 
under  section  6  of  the  said  act  to  require  a  case  to  be  certified 
to  it  for  its  review  and  determination,  a  certified  copy  of  the 
eitire  record  of  the  case  in  the  circuit  court  of  appeals  shall 
be  furnished  to  this  court  by  the  applicant  as  part  of  the  ap- 
plication*." * 

§  913.  "  Final  decisions  "  reviewable  by  the  circuit  court 
of  appeals. —  The  words  "  final  decision  "  in  section  6  of  the 
Evarts  Act  *  have  the  same  meaning  as  "  final  decree "  or 
"  final  judgment ; "  and  what  would  be  a  final  decree  under  the 
old  system,  and  therefore  reviewable  by  the  Supreme  Court, 
falls  within  the  jurisdiction  of  the  circuit  court  of  appeals.* 
An  order  of  the  circuit  court  remanding  a  cause  to  a  State 
court  is  not  a  final  decision  from  which  an  appeal  will  lie.' 
But  a  decision  of  a  circuit  court  on  a  petition  of  intervention 
in  a  foreclosure  suit  sustaining  the  intervener's  claim  is  a  final 
decision.'  And  where  parties  are  entirely  dismissed  from  a 
cause  by  a  decree,  it  is  final  and  authorizes  an  immediate  ap- 
peal, although  other  matters  are  retained  in  which  they  as 
parties  have  no  interest.' 

1  Lau  Ow  Bew,  144  IT.  S.  47.  insist  that  cases  pending  in  the  cir- 

2  Lau  Ow  Bew,  144  U.  S.  47.  cuit  court  and  district  courts  shall 
s  Supreme  Court  Rule  37 ;  139  U.  S.    not  be  brought  to  this  court  for  re- 

706.  view  piecemeal,  we  are  not  inclined 

*  §  910,  supra.  to  enforce  such  a  rule  in  this  case, 

*  Duff  V.  Carrick  (C.  C.  A.),  55  Fed.  even  if  we  have  authority  to  do  so." 
Rep.  483,  435 ;  Brush  Electric  Co.  v.  8  Grant  v.  East  &  West  R  Co.  (C. 
Electric  Imp.  Co.  (CCA.),  51  Fed.  Rep.  C.  A.),  50  Fed.  Rep.  795,  distinguish- 
557.    See§§940,941,945ef  seg.,i?i/ra.  ing  Iron  Co.  v.  Martin,  132  U.  S.  91, 

'  In  re  Coe  (C.  C.  A.),  49  Fed.  Rep.  and  the  cases  there  cited ;    Hill  v. 

481 ;  McLish  v.  Roff,  141  U.  S.  661 ;  Railroad    Co.,    140    U.   a   53.     The 

Railway  Co.  v.  Roberts,  141  U.  S.  690.  views  of  the  circuit  court  of  appeals 

"  Central  Trust  Co.  v.  Marietta  &c.  as  to  what  decrees  in  equity  should 

Ry.  Co.  (C.  C.  A.),  48  Fed.  Rep.  850,  be  considered  final  were  quite  fully 

860,  where  Pardee,  J.,  said : — "  While  expressed  in  the  case  first  cited  and 

perhaps  the  court  may  for  its  own  in  Dufour  v.  Lang,  54  Fed.  Rep.  918. 

{  rotection  hereafter  be  compelled  to  For  other  cases  in  that  court  upon 
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§  914.  Appeals  from  interlocutory  injunctions. —  Section 
7  of  the  Evarts  Act  *  provides  that  "  where  upon  a  hearing 
in  equity  in  a  district  court,  or  in  an  existing  circuit  court, 
an  injunction  shall  be  granted,  or  continued  by  an  interloc- 
utory order  or  decree  in  a  cause  in  which  an  appeal  from  a 
final  decree  may  be  taken  under  the  provisions  of  this  act 
to  the  circuit  court  of  appeals,  an  appeal  may  be  taken  from 
such  interlocutory  order  or  decree  granting  or  continuing 
such  injunction  to  the  circuit  court  of  appeals.  Provided 
that  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in 
the  appellate  court ;  and  the  proceedings  in  other  respects  in 
the  court  below  shall  not  be  stayed  unless  otherwise  ordered 
by  that  court  during  the  pendency  of  such  appeal."  ^  The  act 
introduces  a  new  feature  of  equity  practice  in  the  United 
States  courts,  and  "being  of  a  highly  remedial  nature  it 
ought  to  be  construed  so  as  to  give  full  force  to  the  intention 
of  the  law-maker." '  The  term  "  interlocutory  order  or  de- 
cree "  is  used  "  in  its  common  and  well-understood  sense,  and 
as  intending  the  line  of  distinction  accepted  and  interpreted 
by  the  federal  courts;  and  it  follows  that  all  injunction  orders 
and  decrees  which  were  interlocutory,  and  not  final,  within 
the  meaning  of  the  old  statute,^  and  for  that  reason  not  appeal- 
able, are  interlocutory  under  the  new  statute,"  and  therefore 
appealable.'  An  order  at  the  prayer  of  one  party  that  all 
further  proceedings  in  the  cause  shall  be  stayed  until  the  fur- 

the  subject  see  Potter  v.  Beal,  50  Fed.  Fed.  Rep.  10, 14-19.     In  the  same  case 

Rep.  860;   City  of  New  Orleans  v.  (atp.30)Aldrich,D.  J.,  states  the  policy 

Peake,  53  Fed.  Rep.  74.  which  it  was  intended  to  emphasize. 

136  U.  S.  St.  at  L.  838.  «U.  S.  R  S.,  §  693,  providing   for 

2  26  U.  S.  St  at  L.  838,  §  7.  appeals  to  the  Supreme  Court. 

3  Dudley  E  Jones  Co.  u  Munger  6  Per  Aldrich,  D.  J.,  in  Richmond 
&C.  Co.,  1  C.  C.  A.  668;  s.  c,  50  Fed.  v.  Atwood  (C.  C.  A.),  53  Fed.  Rep.  10, 
Rep.  785  (modifying  s.  C.,  49  Fed.  Rep.  33.  A  docket  entry  containing  only 
61),  where  it  was  held  too  late  to  ques-  the  words,  "  Opinion  —  Decree  for 
tion  the  jurisdiction  after  the  cause  complainants,"  does  not  constitute  a 
was  submitted  on  the  merits  without  decree  for  an  injunction,  nor  can  it 
objection.  The  mischief  which  the  be  aided  by  reference  to  the  opinion. 
act  was  designed  to  remedy  is  admi-  Herrick  v.  Cutcheon  (C.  C.  A.),  55 
rably  stated  in  the  brief  of  the  distin-  Fed.  Rep.  6,  dismissing  an  appeal 
guished  counsel  for  the  appellant  in  founded  on  such  an  entry  as  prema- 
Riohmond  v.  Atwood  (C.  C.  A.),  53  ture. 
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ther  order  of  the  court  is  appealable  under  the  section  in 
question.'  So  it  was  held  that  an  appeal  lies  from  a  decree 
which  is  rendered  after  full  hearing  on  the  merits,  sustaining 
the  validity  of  a  patent,  declaring  infringement,  and  awarding 
a  perpetual  injunction  and  an  accounting.' 

§  916.  The  same  subject  continued  —  Relief  on  appeal.— 

It  was  the  practice  from  an  early  period  in  the  English  House 
of  Lords  to  direct  a  final  disposition  of  causes  before  it  with 
a  full  record,  upon  appeal  from  interlocutory  orders  and  de- 
crees based  upon  a  hearing  on  the  merits  below,  whenever  it 
was  found  that  there  was  no  equity  in  the  complainant's  cause.' 


'Pennsylvania  Co.  v.  Jacksonville 
&C.  Ry.  Co.,  55  Fed.  Eep.  131.  "  It 
may  be  doubted  whether  we  can  be 
given  jurisdiction  upon  injunction 
purely  nominal,  concurrent  with  pro- 
ceeding before  a  master,  ...  or 
the  appointment  of  a  receiver,  or  the 
impounding  of  papers  or  moueys 
pending  litigation,  if  as  effectual 
without  injunction  as  with  it."  Put- 
nam. C.  J.,  in  Potter  v.  Beal  (C.  C.  A.), 
50  Fed.  Eep.  860,  863. 

2  Richmond  v.  Atwood  (C.  C.  A.), 
52  Fed.  Rep.  10,  where  Aldrich,  C.  J., 
said: — "We  think  the  term 'inter- 
locutory order  or  decree '  was  used 
in  its  broadest  sense,  and  that  the 
purpose  of  congress  was  to  confer 
the  right  of  appeal  from  any  decree 
i)r  order  granting  an  injunction,  at 
any  stage  of  the  proceeding,  whether 
technically  preliminary,  interlocu- 
tory or  final."  Appeals  from  injunc- 
tions in  patent  cases  were  also  sus- 
tained in  Dudley  E  Jones  Co.  v. 
Munger,  50  Fed.  Rep.  785 ;  s.  c  1  C. 
C.  A.  668,  and  other  cases  cited  in  notes 
to  the  next  section  but  one.  An  ap- 
peal cannot  be  taken  from  an  order 
denying  a  petition  for  rehearing  and 
dissolution  of  the  injunction.  Bos- 
ton &c.  R  Co.  V.  Pullman's  Palace 
Car  Co.  (C.  C.  A.),  51  Fed.  Rep.  305. 
In  the  following  cases  (cited  in  the 
57 


brief  of  counsel  for  the  appellant  in 
Richmond  v.  Atwood,  supra),  a  de- 
cree at  final  hearing  ordering  an  in- 
junction and  referring  the  case  to  a 
master  for  an  accounting  was  ex- 
pressly spoken  of  as  an  "interlocutory 
decree,"  as  distinguished  from  the 
"final  decree"  based  on  the  master's 
report : — Magowan  v.  Packing  Co., 141 
U.  S.  332-837 ;  s.  c,  13  S.  Ct.  Rep.  71 ; 
McCreary  v.  Canal  Co.,  141  U.  S.  459, 
460;  s.  C,  12  S.  Ct  Rep.  40;  St.  Ger- 
main V.  Brunswick,  135  U.  S.  227. 
228;  s.  c,  10  S.  Ct  Rep.  823;  Yale 
Look  Mfg.  Co.  V.  Berkshire  Nat  Bank, 
135  U.  S.  343-844;  a  c,  10  S.  Ct  Rep. 
884;  Cornely  v.  Mackwald,  131  U.  S. 
159,  160;  s.  c,  9  S.  Ct  Rep.  514; 
Hurlbut  V.  Sohillinger,  130  U.  &  456- 
458;  s.  c,  9  S.  Ct  Rep.  584;  McCor- 
mick  V.  Graham's  Adm'r,  129  U.  S. 
1,  3 ;  s.  C,  9  S.  Ct  Rep.  218 ;  Brewing 
Co.  V.  Gottfried,  138  U.  S.  158-168 ; 
s.  c,  9  S.  Ct  Rep.  83.  See,  also,  Barn- 
ard V.  Gibson,  7  How.  650 ;  Humiston 
V.  Stainthorp,  3  Wall.  106 ;  Perkins 
V.  Fourniquet  14  How.  313-333; 
Saddle  Co.  v.  Smith,  38  Fed.  Rep, 
414,  416. 

'Richmond  v.  Atwood  (C.  C.  A.), 
53  Fed.  Rep.  10,  36;  Le  Guen  v. 
Gouverneur,  1  Johns.  Cas.  436.  And 
the  action  of  the  appellate  court  in 
this    respect   was    not    confined    to 
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The  same  rule  prevailed  in  the  IS'ew  York  court  of  appeals 
prior  to  the  adoption  of  the  code;'  and  likewise  in  New 
Jersey  "  the  general  rule  is  that  the  appellate  court  will  ren- 
der such  judgment  as  the  inferior  court,  under  all  the  circum- 
stances, should  have  given."*  Whether  the  United  States 
circuit  court  of  appeals  has  jurisdiction  upon  an  appeal  from 
an  interlocutory  decree  granting  an  injunction  to  adjudge  the 
merits  of  the  case  is  not  settled.' 

§  916.  The  same  subject  continued  —  The  conflicting  de- 
cisions.—  It  is  a  troublesome  question  whether  the  circuit 
court  of  appeals,  when  the  whole  record  is  before  it  upon  an 
appeal  from  an  interlocutory  order  or  decree  granting  or  con- 
tinuing an  injunction,  has  the  power  not  only  to  correct  the 
error  in  granting  the  injunction,  but  also  to  afford  complete 
relief  by  disposing  of  the  case  in  the  manner  in  which  it 
should  have  been  disposed  of  in  the  court  below.  It  has  been 
held  that  the  court,  even  with  the  consent  of  the  parties,  can- 
not properly  pronounce  any  final  judgment  or  decree  on  the 
merits  of  the  controversy  upon  the  appeal  in  a  patent  case; * 

causes  in  which  it  concurred  with  points  out,  discussing  the  English 
the  chancellor  from  whom  the  ap-  and  New  York  cases,  that  the  ap- 
peal was  taken,  but  extended  to  in-  pellate  court  will  dispose  of  the  en- 
stances  where  the  findings  were  tire  controversy.  The  case  contained 
reversed  upon  an  examination  of  the  the  precise  questions  which  came 
record.  Governors  &c.  v.  Swan,  5  before  the  court  in  Richmond  v.  At- 
Bro.  P.  C.  439;  Ellis  v.  Segrave,  7  wood  (C.  C.  A.),  52  Fed.  Rep.  10, 
Bro.  P.  C  331 ;  Bouchier  v.  Taylor,  4  where  it  was  said,  however,  that  the 
Bro.  P.  C.  708 ;  White  v.  Lightburne,  appellate  court  was  not  bound  by 
4  Bro.  P.  C.  181;  Attorney-General  any  inflexible  rule  to  make  a  full 
V.  Wall,  4  Bro.  P.  C.  665 ;  Scribble-  disposition  of  the  cause,  s.  a,  p.  28. 
hill  V.  Brett,  4  Bro.  P.  C.  144 ;  McCan  See,  also,  Terhune  v.  Colton,  12  N.  J. 
V.  O'Ferrall,  8  Clark  &  F.  30.  Eq.  312. 

I  Le  Guen  v.  Gouverneur,  1  Johns.  '  See  the  following  section. 

Gas.   436,   an   authority  of  unusual  <  Blount  v.  Societe  Anonyme  Du 

value  both  by  reason  of  its  involving  Filtre  &c.  (C.  C.  A.),  58  Fed.  Rep.  98 ; 

the  first  American  discussion  of  the  Columbus  Watch  Co.  v.  Robbins,  52 

question,  and  from  the  great  learn-  Fed.  Rep.  337.    See,  also,  Dudley  E. 

ing  of  the  court  rendering  the  opin-  Jones  Co.  v.  Hunger  Mfg.  Co.(C.C.  A.), 

ion.     Bush  v.  Livingston,  3  Caines'  50  Fed.  Rep.  785;  American  Paper 

Ca&  66.    See,  also,  Beebe  v.  Bank,  1  Pail  Co.  v.  National  Folding  Box  Ca 

Johns.  539.  (C.  C.  A.),  51  Fed.  Rep.  229,  332;  St 

'Newark  &c  R.  Co.  v.  Mayor  &c.,  Paul  &c.  Ry.  Co.  v.  Northern  Pac.  R. 

23  N.  J.  Eq.   515,  where  the  court  Co.  (C.  C.  A.),  49  Fed.  Rep.  306,  808, 
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but  that  it  may  incidentally  consider  the  questions  relating  to 
the  validity  and  infringement  of  tl  e  patent  as  well  as  all 
other  facts  bearing  upon  the  propriety  of  sustaining  or  dis- 
solving the  injunction  awarded.'  On  the  contrary,  it  has 
been  ruled  that  the  circuit  court  of  appeals  is  clothed  with  all 
the  powers  of  the  court  below,  and  may  proceed  to  do  what 
that  court  should  have  done,  e.  g.,  dissolve  the  injunction,  va- 
cate an  order  for  accounting  and  order  the  bill  dismissed.^ 
In  view  of  the  diversity  of  opinion  the  precise  question  has 
been  certified  to  the  Supreme  Court.' 

§  917.  The  same    subject    continued  —  Supersedeas. — 

Upon  an  appeal  from  an  interlocutory  order  or  decree  grant- 
ing or  continuing  an  injunction,  on  a  hearing  in  equity,  under 
the  provisions  of  section  7  of  the  Evarts  Act,  the  granting 
of  a  stay  of  the  operation  of  the  injunction  during  the  pend- 
ency of  the  appeal  by  the  court  which  granted  or  continued 
it  is  not  a  matter  of  right,  but  is  a  matter  of  discretion,*  and 

309.  In  Hart  v.  Buckner  (C.  C.  A,\  limine  as  a  matter  of  discretion 
54  Fed.  Rep.  925,  it  was  held  that  the  should  not,  in  our  view,  apply  to  an 
only  question  before  the  appellate  appeal  under  the  statute  from  an 
court  is  the  propriety  of  the  injunc-  interlocutory  decree  for  a  perpetual 
tion,  and  the  right  of  the  complain-  injunction  based  upon  a  final  deter- 
ant  to  other  relief  demanded  cannot  mination  of  the  substantial  prop- 
be  considered.  erty  right  in  a  patent  cause."    In 

1  Blount  V.  Societe  Anonyme  Du  Consolidated  Piedmont  Cable  Co.  v. 
Filtre  (C.  C.  App.),  53  Fed.  Rep.  98.  Pacific  Cable  Co.  (C.  C.  A.,  Ninth  Cir- 

2  Eichmond  v.  Atwood,  53  Fed.  cuit),  58  Fed.  Rep.  226,  it  was  held  by 
Rep.  10  (First  Circuit,  per  Aldrich,  McKenna,  C.  J.,  that  upon  an  appeal 
D.  J.).  See  Dudley  E.  Jones  Co.  v.  from  an  interlocutory  order  granting 
Munger  Mfg.  Co.,  50  Fed.  Rep.  785 ;  an  injunction  made  on  a  hearing 
Consolidated  Piedmont  Cable  Co.  v.  upon  the  merits  of  the  whole  case 
Pacific  Cable  Ry.  Co.,  53  Fed.  Rep.  the  circuit  court  of  appeals  has  ju- 
385.  Aldrich,  D.  J.,  in  the  case  first  risdiction  to  review  the  merits, 
cited  (at  p.  24),  said :— "  It  is  quite  '  Columbus  Watch  Co.  v.  Robbins, 
probable,  indeed  quite  clear,  that  a  52  Fed.  Rep.  337,  341,  where  the 
distinction  would  be  made  between  order  certifying  the  question  is  given 
injunctions  granted  preliminarily  as  in  extenso. 

a  matter  of  discretion,  and  a  decree  *  In  re  Haberman  Mfg.   Co.,   147 

for  an  injunction  granted  upon  the  U.  S.  525  (per  Blatchford,  J.),  disap- 

final  determination  of  a  particular  proving  the  decision  of  Jackson,  C.  J., 

right;  and  the  general  rule  that  an  at  circuit  in  Societe  Anonyme  (Pas- 

M apellate     court     interferes     reluc-  teur)  w  Blount,  51  Fed.  Rep.  610,  and 

taotly  with  injunctions  granted  in  aflBrming  the  decision  of  Coxe,  D.  J., 
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cannot  be  controlled  by  a  writ  of  mandamus  from  the  Su- 
preme Court.' 

§918.  Who  may  appeal  —  Appealable  interest. —  A  per- 
son not  a  party  nor  a  privy  to  a  judgment  or  decree  cannot 
appeal  therefrom.*  If  a  party  to  the  suit  is  in  no  manner 
affected  by  what  is  decreed  he  cannot  be  said  to  be  a  party  to 
the  decree.'  Where  the  appellants  were  admitted  parties  to 
the  suit  solely  for  the  purpose  of  appeal,  their  appeal  brings 
the  case  up  to  the  extent  only  that  is  necessary  for  the  pro- 
tection of  their  interests.*  A  reservation  of  the  right  to  appeal 
does  not  confer  the  right  to  appeal  from  a  decree. in  which 
the  party  is  not  legally  interested.'  "The  right  of  appeal 
depends  upon  whether  the  appellant  is,  in  a  legal  sense,  ag- 
grieved, and  that  must  be  determined  by  considering,  not 
upon  what  grounds  the  chancellor  has  proceeded,  but  what 
effect  his  action  has  upon  the  claims  of  the  appellant."  *    The 

taries  of  the  fund  in  dispute,  are  not 
necessary  parties  to  an  appeal  there- 
from. Basket  v.  Hassell,  107  U.  S. 
603.  No  person  can  appeal  for  the 
purpose  of  having  a  decree  aiBrmed. 
Green  v.  Blackwell,  32  N.  J.  Eq.  768. 
*  Sage  V.  Central  R.  Co.,  93  U.  S. 
412. 

5  Farmers'  Loan  &  Trust  Co.  v. 
Waterman,  106  U.  S.  265. 

6  Mutual  Life  Ins.  Co.  v.  Sturges,  33 
N.  J.  Eq.  328,  331.  If  a  mortgagor 
who  has  sold  his  equity  of  redemption, 
and  is  therefore  not  a  necessary 
party  to  a  suit  for  foreclosure,  be 
made  a  party  nevertheless,  and  sets 
up  the  defense  of  usury,  he  has  a 
right  to  appeal  from  a  decree  against 
him,  because  the  decree  would  bar 
him  from  setting  up  the  defense  to  a 
suit  on  the  bond.  Andrews  v.  Stelle. 
33  N.  J.  Eq.  478.  Where  a  sale  is  un- 
fair and  illegal,  and  the  property,  if 
fairly  sold,  would  have  brought 
enough  to  pay  a  lien  creditor  com- 
plainant, he  is  aggrieved  by  an  order 
refusing  to  set  aside  the  sale  on  his 
petition,  and  is  a  proper  party  to  ap- 


in  Lalance  &c.  Mfg.  Co.  v.  Haber- 
mann  Mfg.  Co.,  54  Fed.  Rep.  375. 

iJn  re  Haberman  Mfg.  Co.,  147 
U.  S.  525.  See,  also,  on  the  general 
rule,  In  re  Hawkins,  147  U.  S.  487 ; 
In  re  Morrison,  147  U.  S.  14;  Ex 
parte  Morgan,  114  U.  S.  174;  Ex 
parte  Burtis,  103  tr.  S.  238 ;  Ex  parte 
Schwab,  98  U.  S.  240. 

2  Aiken  v.  Smith,  54  Fed.  Rep.  894 ; 
Ex  parte  Cutting,  94  U.  S.  14;  Guion 
V.  Insurance  Co.,  109  U.  S.  173 ;  El- 
well  V.  Fosdick,  134  U.  S.  513.  One 
who  is  not  a  party  to  a  suit  and  has 
not  asked  to  be  made  a  party  or  been 
treated  as  such  cannot  take  an  appeal 
from  the  decree.  Ex  parte  Cock- 
rof  t,  104  U.  S.  578. 

'Farmers'  Loan  &  Trust  Co.  v. 
Waterman,  106  U.  S.  265.  A  party 
cannot  appeal  from  an  order  which 
does  not  touch  the  merits  of  the  con- 
troversy nor  affect  his  rights  or  in- 
terests. Carr  v.  Hill,  5  N.  J.  Eq.  639 ; 
Steale  v.  White,  3  Paige,  478.  Parties 
to  an  action  who  have  no  legal  inter- 
est either  in  maintaining  or  revers- 
ing the  decree,  such  as  mere  deposi- 
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record  must  show  that  the  party  appealing  has  an  interest  in 
the  matter  sought  to  be  presented  by  the  appeal.'  Where  it 
appears  from  affidavits  and  other  evidence  filed  on  behalf  of 
persons  not  parties  to  the  suit  that  an  appeal  is  not  conducted 
by  parties  having  adverse  interests,  but  for  the  purpose  of 
obtaining  a  decision  of  the  court  to  affect  the  interests  of  per- 
sons not  parties,  the  appeal  will  be  dismissed.'  A  party  can- 
not appeal  from  those  parts  of  a  decree  which  do  not  affect 
his  interest.' 

§  919.  The  same  subject  continued. —  A  complainant  who 
has  parted  with  all  his  interest  in  the  subject  of  the  litiga- 
tion pendente  lite  cannot  appeal  from  a  decree  which  injuri- 
ously affects  such  interest.*  And  it  seems  that,  after  a  decree 
against  the  right  of  a  party  has  been  made,  such  party  cannot 
dispose  of  his  claim  to  another  so  as  to  give  the  latter  a  right 
to  appeal  from  the  decree.*  Where  the  appellant,  pending  an 
appeal,  surrendered  the  patent,  which  was  the  basis  of  the 
suit,  and  obtained  a  re-issue,  the  appeal  was  dismissed.' 

§  920.  Jurisdictional  amount. —  Where  a  suit  in  equity  is 
brought  for  the  enforcement  of  a  money  demand,  and  the 

peal.     National  Bank  v.  Sprague,  21  to  appeal  he  mr.st  make  himself  a 

N.  J.  Eq.  458.  party  to  the  suit  by  an  original  bill 

'  Fitzgerald  v.  Evans,  49  N.  J.  Eq.  in  the  nature  of  a  supplemental  bill, 

436 ;  Elliott  on  Appellate  Procedure,  and   bring    the  appeal   in  his  own 

§  160.  name. 

^Chamberlain  v.  Cleveland,  1  Black,  «  Meyer  v.  Pritchard,  93  U.  S.  375,  on 

419.    See,    also,    Dakota    County  v.  theauthorityofLordf.  Veazie,  8How. 

Glidden,  113  U.  S.  222.     Where  there  251,  and  Cleveland  v.  Chamberlain, 

is  no  actual  controversy  there  can  be  1  Black,  419.    A  decree  was  rendered 

no  efifectual  appeal.     Lord  v.  Veazie,  against  an  executor,  defendant,  nod 

8  How.  251 ;    Little  v.   Bowers,  134  the  complainant  appealed.    The  de- 

TJ.   S.   547 ;    Elwell  v.   Fosdick,  134  fendant  was  allowed  an  appeal,  but 

U.  S.  500 ;  Board  &c.   v.  Louisville  before  filing  a  bond  he  was  removed 

&c.  Co.,  109  U.   S.   221 ;    Elliott  on  from  office  and  an  administrator  de 

Appellate  Procedure,  §  148.  bonis  non  appointed    The  latter  filed 

3  Card  V.  Bird,  10  Paige,  426 ;  Cuy-  a  petition  in  the  Supreme  Court  pray- 

ler  V.  Moreland,  6  Paige,  273 ;  Hone  ing  leave  to  file  a  transcript,  and  that 

V.  Van  Schaick,  7  Paige,  221.  his  bond  be  approved  and  superse- 

*  Card  V.  Bird,  10  Paige,  426 ;  Steale  deas  granted.    The  petition  was  dis- 

V.  White,  2  Paige,  478.  missed  on  the  ground  that  the  course 

'Mills  V.  Hoag,  7  Paige,  18,  hold-  for  him  was  to  apply  to  the  court  be- 
ing that  if  the  purchaser  is  entitled  low  to  be   made  a  party  and    then 
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plaintiff  appeals,  the  test  of  jurisdiction  is  the  amount  of  his 
demand.  But  when  the  defendant  is  the  appellant  the  "mat- 
ter in  controversy  "  is  the  sum  decreed  against  him,  and  by 
the  payment  of  which  he  may  discharge  himself;  this  amount 
is  not  to  be  augmented  by  that  of  disallowed  claims  set  up  in 
the  answer.' 

§921.  Appeals  from  joint  decrees  —  Parties. —  All  the 

parties  against  whom  a  joint  judgment  or  decree  is  rendered 
must,  except  where  they  have  separate  and  distinct  interests, 
and  the  decree  is  several  and  does  not  jointly  affect  all,  unite 
in  the  writ  of  error  or  appeal,  or  It  will  be  dismissed  unless 
there  has  been  a  summons  and  severance  or  some  equivalent 
proceeding.^  Where  a  party  to  a  joint  decree  refuses  to  join 
in  an  appeal  after  written  notice  and  due  service,  the  court 
may  on  that  ground  grant  an  appeal  to  the  other  party  as  to  his 
own  interest.'    One  of  several  persons  against  whom  a  decree  is 


appeal  in  the  ordinary  way.  Taylor 
V.  Savage,  1  How.  282. 

J  Kendrick  v.  Spotts  (Va),  17  S.  E. 
Rep.  853 ;  Lewis  v.  Long,  3  Munf. 
136;  Ambarger  v.  Watts,  25  Gratt 
167;  Hawkins  v.  Greshani,  85  Va. 
84 ;  S.  G,  6  S.  E.  Rep.  473 ;  Harman 
V.  City  of  Lynchburgh,  33  Gratt  37. 
See  further  on  the  subject  of  juris- 
dictional amount,  §  17  et  seq.,  supra. 

2  Hardee  v.  "Wilson,  146  U.  S.  179 ; 
Hedges  v.  Seibert  Cylinder  Oil  Cup 
Co.  (C.  C.  A.),  50  Fed.  Rep.  643 ;  O  wings 
V.  Kincannon,  7  Pet.  399;  Todd  v. 
Daniel,  16  Pet.  521 ;  Williams  u  Bank. 
11  Wheat  414;  Mussina  v.  Cavazos, 
6  Wall.  355 ;  Shamron  v.  Cavazos,  20 
How.  280 ;  Masterson  v.  Herndon,  10 
Wall.  416;  Feibelmann  Packard,  108 
TJ.  S.  14 ;  Downing  v.  United  States, 
Appendix  to  138  U.  S.  98 :  Mason  v. 
United  States,  136  U.  S.  581 ;  Estes  v. 
Trabue,  128  U.  S.  225 ;  Aiken  v.  Smith, 
54  Fed.  Rep.  894 ;  Phelps  v.  Ellsworth, 
3  Day,  897;  Humes  v.  Third  Nat 
Bank  (C.  C.  App.),  54  Fed.  Rep.  917, 
where  It  was  held  that  the  sureties 
upon  a  supersedeas  bond  cannot  have 


the  judgment  thereafter  entered 
against  them  in  the  trial  court  re- 
viewed without  joining  the  principal 
and  all  other  defendants  or  obtaining 
a  severance  or  other  equivalent  If 
a  judgment  be  against  some  of  the 
defendants  and  in  favor  of  the  others, 
a  writ  of  error  must  be  brought  in 
the  names  of  the  former  only.  Coe  v. 
Turner,  5  Conn.  36. 

'  Masterson  w  Herndon,  10  Wall  416, 
holding,  however,  that  an  allegation  in 
the  petition  for  appeal  of  refusal  to  join 
is  insufficient  O'Dowd  v.  Russell,  14 
Wall.  402.  Where  a  decree  was  joint 
against  three  complainants,  only  one 
of  whom  appealed,  and  there  was 
nothing  in  the  record  showing  that 
the  other  two  had  notice  of  the  appeal 
or  that  they  refused  to  join  in  it  the 
appeal  was  dismissed.  Downing  v. 
McCartney,  9  Wall.  463.  Where  an 
appellant  obtains  an  order  of  sever- 
ance in  the  court  below,  and  does 
not  make  parties  to  his  appeal  some 
of  the  parties  below  who  are  inter- 
ested in  maintaining  the  decree,  he 
cannot  ask  its  reversal  in  the  Su- 
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rendered  may  appeal  and  carry  up  the  whole  case  for  review, 
although  the  right  of  appeal  may  have  been  lost  by  the  other 
parties.'  "Where  a  decree  is  severable  in  fact  and  in  law,  one 
defendant  may  be  allowed  to  prosecute  an  appeal  therefrom, 
without  joining  a  co-defendant  who  does  not  desire  to  appeal.' 
An  appeal  by  one  of  several  defendants  brings  up  so  much 
of  the  case  and  such  of  the  parties  as  are  necessary  for  the  de- 
termination of  his  rights.' 

§  922.  Appeals  by  and  against  receivers. —  A  receiver  in 
a  foreclosure  suit,  although  not  a  party,  may  appeal  from  a 
decree  therein  which  settles  his  accounts.*  A  final  decree 
rendered  in  favor  of  a  receiver  on  an  issue  arising  incidentally 
in  a  cause  gives  the  adverse  party  a  right  of  appeal  against 
him.*  An  appeal  by  a  receiver  will  not  be  dismissed  because 
he  did  not  first  obtain  leave  of  the  court.  The  allowance  of 
the  appeal  is  equivalent  to  leave  of  the  court  to  take  it.' 
Under  the  Alabama  code,  giving  an  appeal  as  a  matter  of  right 
only  to  the  parties  or  their  personal  representatives,  an  appeal 
by  a  receiver  from  an  order  allowing  claims  on  the  funds  in 
his  hands  in  favor  of  one  not  a  party  to  the  original  suit  was 
dismissed.' 

§  923.  Appeals  by  purcliasers  at  foreclosure  sales. —  A 

party  bidding  at  a  foreclosure  sale  of  a  railroad  makes  himself 

preme  Court  on  any  matter  which  ing  and  declaring  the  validity  of  cer- 

will  in  jurioasly  aflfect  their  interests,  tain  mechanics'  liens  in  point  of  time 

Terry  v.  Merchants'  &  Planters'  Bank,  was  held  to  give  a  several  right  of 

93    TJ.    S.   38.    A    party    defendant  appeal  by  the  lienors. 

against  whom  a  decree  was  taken  '  Milner  v.  Meek,  95  TJ.  S.  252. 

pi-o  confesso  cannot  make  himself  a  *  Hinckley  v.  Oilman  &c.  E.  Co.,  94 

party  to  a  writ  of  error  which  was  U.  S.  467. 

sued  out  by  other  defendants,  so  as  *  Hovey  v.  McDonald,  109  U.  S.  150. 

to  control  the  case  in  the  appellate  ^  Farlow  v.  Kelly,  103  U.  S.  335. 

court    Marsh  v.  Nichols  &  Co.,  120  '  Dorsey  v.  Sibert  (Ala.),  9  So.  Rep. 

U.  S.  598.  288.     Both  the  complainant  and  the 

1  Peer  v.  Cookerow,  14  N.  J.  Eq.  defendant  in  a  suit  are  necessary 
361,  parties  to  an   appeal  by  a  receiver 

2  City  National  Bank  v.  Hunter,  from  an  order  requiring  him  to  file  a 
129  U.  S.  557 ;  Brewster  v.  Wakefield,  bond  nunc  pro  tunc,  the  same  having 
22  How.  118.  In  Gray  v.  Havemeyer  been  first  filed  irregularly.  White- 
(C.  C.  App.),  53  Fed.  Rep.  174,  a  de-  side  v.  Prendergast,  2  Barb.  Ch.  471. 
oree  in  a  foreclosure  suit  establish- 
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thereby  a  party  to  the  proceedings,  and  subject  to  the  juris- 
diction of  the  court  for  all  orders  necessary  to  compel  the 
perfecting  of  his  purchase ;  and  with  a  right  to  be  heard  on 
all  questions  thereafter  arising,  affecting  his  bid,  which  are  not 
foreclosed  by  the  terms  of  the  decree  of  sale,  or  are  expressly 
reserved  to  him  by  such  decree.  When  not  concluded  by  the 
terms  of  the  decree,  any  subsequent  rulings  which  determine 
in  what  securities,  of  diverse  value,  his  bid  shall  be  made  good, 
are  matters  affecting  his  interests,  and  in  which  he  has  a  right 
to  be  heard  in  the  trial  court,  and  by  appeal  in  the  appellate 
court.'  If  the  court  errs  in  setting  aside  a  judicial  sale  im- 
properly, purchasers  at  the  sale  have  the  right  to  appeal.'  An 
order  for  the  surrender  of  a  railroad  by  the  receiver  to  pur- 
chasers at  foreclosure  sale  provided  that  the  latter  should  pay 
all  claims  adjudged  to  be  of  superior  equity,  with  the  right  of 
appeal.  Six  months  afterward  an  order  was  entered,  as  of  the 
date  of  surrender,  requiring  the  purchasers  to  pay  certain 
claims.  It  was  held  that  they  were  entitled  to  appeal.'  Where 
the  decree  of  sale  on  foreclosure  of  a  railroad  mortgage  pro- 
vides that  the  purchaser  shall  pay  claims  adjudged  to  be  prior 
in  equity  to  the  mortgage  debt,  he  is  bound  by  the  decision  of 
the  court  as  to  such  claims,  and  has  no  appealable  interest 
therein.*  A  purchaser  at  a  sale  under  order  of  court,  bound  to 
pay  specific  sums  at  given  dates,  is  not  interested  in  the  man- 
ner in  which  the  proceeds  of  the  sale  shall  be  distributed 
among  the  creditors  entitled  thereto.' 

iKneeland  v.  American  Loan  Co.,  Works,  135  U.  S.  307.  See,  also,  Swan 
136  U.  a  89,  where  the  purchaser's  v.  Wright's  Ex'r,  110  XJ.  S.  590,  601. 
appeal  from  adjudications  in  respect  'Stuart  v.  Gay,  187  U.  S.  580. 
to  intervening  claims  was  enter-  Where  a  purchaser  of  a  railroad 
tained,  the  right  of  appeal  being  ex-  upon  a  mortgage  foreclosure  sale,  by 
pressly  reserved  to  him  in  the  decree  the  express  terms  of  the  decree  of 
of  foreclosure  and  sale ;  distinguish-  sale,  was  required  without  qualifica- 
ing  Swan  v.  Fabyan,  110  U.  S.  590.  tion  to  take  the  property,  upon  con- 
See,  also.  Sage  v.  Central  R  Co.,  96  flrmation  of  the  sale,  subject  to  the 
U.  S.  713.  liens  already  established,  or  which 

*  Blossom  V.  Milwaukee  &c.  R  Co.,  might  on  pending  references  be  es- 

1  Wall.  655.  tablished,  as  prior  to  the  mortgage, 

3  Louisville  &a  R  Co.  v.  Wilson,  he  cannot  maintain  an  appeal  to  have 

188  U.  S.  501.  the  decree  opened  for  the  purpose  of 

♦Trust  Ca  v.   Grant  Locomotive  relitigating    those    liens.-     Swan    v. 

Fabyan,  110  U.  S.  59a 
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§  924.  Appeals  by  interrenors  and  petitioners  to  inter- 
vene.—  Parties  only,  or  those  who  represent  them,  can  appeal. 
Stockholders  whose  petition  for  intervention  was  denied  can- 
not appeal  from  the  decree.^  A  State  cannot  appeal  from  an 
order  dismissing  its  petition  to  be  made  a  party  to  proceed- 
ings, which  does  not  conclude  anj'  of  its  rights  with  respect 
to  parties  in  the  suit.^  A  receiver  appointed  by  another  court, 
alleging  an  interest  as  such  in  the  property  in  litigation,  was 
admitted  as  a  defendant  in  a  suit  and  filed  a  cross-bill,  which 
was  stricken  from  the  files  with  leave  to  apply  for  leave  to 
file  another.  He  never  made  any  application,  but  suffered 
the  case  to  proceed  to  a  final  decree  between  the  original 
parties  expressed  to  be  without  prejudice  to  his  rights  as  re- 
ceiver. It  was  held  that  he  was  not  aggrieved  and  could  not 
appeal.'  Where  a  municipal  corporation  was  allowed  to  in- 
tervene and  set  up  a  claim  for  taxes  on  property  involved  in 
foreclosure  proceedings,  it  may  appeal  from  an  order  reject- 
ing its  claim  on  the  merits.*  After  a  decree  of  foreclosure 
was  taken  as  confessed,  the  petitioners  were  permitted  to  in- 
tervene as  defendants.  The  case  was  then  referred  to  a  mas- 
ter, and  upon  his  report  a  final  decree  of  sale  was  entered.  It 
was  held  that  petitioners  had  a  right  to  appeal  from  this 
decree.' 

§  925.  The  same  subject  continued. —  Persons  who  are  in- 
cidentally interested  in  some  branch  of  a  case,  and  who  have 
been  allowed  to  intervene  for  the  purpose  of  protecting  their 
interests,  are  quasi-Tpsirties,  and  may  appeal  from  a  final  decis- 
ion upon  their  right  or  claim.*    Where  on  a  creditor's  bill  the 

1  Ex  parte  Cutting,  94  TJ.  S.  14 ;  and  contest  the  allowance  to  the 
Guion  V.  Liverpool  &c  Ins.  Co.,  109  trustee  of  the  first  mortgage  for  his 
U.  S.  168,  to  the  same  effect  compensation,  and  appeal  from  the 

2  Georgia  v.  Jesup,  106  U.  S.  458.        decree  making  his  allowance.    Will- 
' Close  V.  Glenwood  Cemetery,  107    iams  v.  Morgan,  111  IT.  S.  684. 

V.  S.  466.  «  Williams  v.  Morgan,  111  U.  a  684, 

*  Savannah  v.  Jesup,  106  U.  S.  563.  where  a  holder  of  railroad  bonds  se- 

5  Ex  parte  Jordan,   94  U.  S.  348.  cured  by  a  mortgage  under  forecloa- 

See,  also,  §  579,  supra.    In  a  suit  to  ure,  having  intervened  and  contested 

foreclose  a  railroad  mortgage,   the  the  amount  of  the  triistee's  compen- 

holder  of  the  first-mortgage  bonds  sation,  was  allowed  to  appeal  from 

and  trustee  of  the  second  mortgage  an  adverse  decision ;  Blossom  v.  Mil- 

and  another  interested  in  the  pur-  waukee  Railroad,  1  Wall.  655,  where 

chasing    agreement   may   intervene  a  purchaser  at  a  foreclosure  sale  was 
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cause  is  referred  to  a  master  to  take  proofs  of  all  claims  against 
the  estate  of  the  defendant  which  may  be  presented  to  the 
receiver,  and  a  claim  is  sought  to  be  proved  before  the  master 
by  a  creditor  who  is  not  a  party  to  the  bill,  and  the  master 
reports  to  the  court  that  he  has  disallowed  the  claim,  and 
upon  exceptions  taken  to  the  report  the  court  overrules  the 
exceptions  and  sustains  the  report,  an  appeal  will  lie  on  behalf 
of  such  claimant.' 

§  926.  Appeal  by  party  accepting  benefit  of  decree. —  A 

party  cannot  accept  the  benefit  of  a  decree  and  at  the  same 
time  appeal  from  it ;  and  an  election  to  take  one  of  these 
courses  is  a  renunciation  of  the  other.'  But  it  has  been  re- 
peatedly held  that  if  the  pleadings  admit  a  certain  amount 
due,  and  such  sum  is  voluntarily  tendered  after  a  decree  for  a 
larger  amount,  the  prevailing  party  may  accept  the  tender 
without  waiving  the  right  to  appeal.'  Where,  however,  even 
a  part  of  the  payment  is  not  voluntary,  but  coerced  by  the 
decree,  its  acceptance  constitutes  a  waiver  of  the  right  of 
appeal,*  unless  the  decree  is  severable.' 

admitted  to  appeal.  Minnesota  Co.  'Embry  v.  Palmer,  107  U.  S.  8; 
V.  St  Paul  Co.,  3  Wall.  609, 634,  to  the  S.  C,  8  S.  Ct.  Eep.  35 ;  Morriss  v.  Gar- 
same  effect  Hinckley  v.  Oilman  &c  land,  78  Va.  215 ;  Higbie  v.  Westlake, 
E.  Co.,  94  U.  S.  467,  where  a  receiver  14  N.  Y.  388 ;  Dudman  v.  Earle,  49 
was  allowed  to  appeal  from  a  decree  Iowa,  37 ;  Manufacturing  Co.  v. 
against  him  to  pay  a  sum  of  money  Huiske,  69  Iowa,  557 ;  Portland  Const 
in  the  cause  in  which  he  was  ap-  Co.  v.  O'Neil  (Oregon),  33  Paa  Eep. 
pointed  receiver;  Sage  v.  Railroad  764  The  acceptance  by  appellants 
Company,  96  U.  S.  712,  where  parties  of  what  was  confessedly  theirs  can- 
interested  were  allowed  to  appeal  not  be  construed  into  an  admission 
from  an  order  confirming  a  sale ;  that  the  decree  they  seek  to  reverse 
Trustees  v.  Greenough,  105  U.  S.  537,  is  erroneous,  nor  does  it  take  from 
where  an  appeal  from  an  order  for  appellees  anything  on  the  reversal  of 
allowance  of  costs  and  expenses  to  a  the  decree  to  which  they  would  oth- 
complainant  suing  in  behalf  of  a  erwise  be  entitled.  Reynes  v.  Du- 
trust  fund  was  sustained;  Hovey  u  mont,  130  U.  S.  354.  The  making  of 
McDonald,  109  U.  S.  150,  where  an  a  conveyance  of  real  estate,  as  or- 
appeal  was  allowed  to  be  brought  dered  by  a  decree,  does  not  deprive 
against  a  receiver  from  an  order  the  party  of  the  right  of  appeal, 
made  in  his  favor.  O'Hara  v.  McConnell,  93  U.  S.  150. 

1  Derrick  v.  Insurance  Co.,  74  IlL  <Thvis  in  an  action  to  foreclose  a 
404  lien,   where  the    decree    finds    that 

2  Moore  v.  Floyd,  4  Oregon,   260;  there  is  due  a  certain  sum  in  addi- 
EUiott  on  Appellate  Procedure,  g  150.  tion  to  the  amount  admitted  by  de- 

s  Inverarity  v.  Stowell.  10  OreKon.  361.  a  case  of  a  seveiable  decree. 
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§  927.  Appeal  by  defendant  after  default  at  the  hearing. — 

If  a  defendant  does  not  appear  at  the  hearing  before  the  chan- 
cellor, the  cause  having  been  regularly  noticed  for  argument, 
he  cannot  appeal  from  the  decree  thus  rendered  in  his  absence. 
This  is  according  to  the  well-settled  rule  of  the  House  of  Lords 
in  England,^  of  the  court  of  appeals  of  New  York,"  and  of  the 
court  of  errors  and  appeals  of  New  Jersey.'  If  the  absence 
was  involuntary  or  accidental  and  a  defense  was  intended  to 
be  made,  the  remedy  is  by  petition  to  the  chancellor  for  a  re- 
hearing, which  in  practice  is  freely  granted.* 

§  928.  Appeals  from  consent  decrees. —  Courts  of  chancery 
generally  hold  that  decrees  by  consent  are  not  subject  to  re- 
hearing or  appeal.'  Although  that  rule  has  not  prevailed  in 
the  United  States  Supreme  Court,'  yet  if  all  the  errors  com- 
plained of  in  the  consent  decree  come  within  the  waiver  im- 
plied by  consent,  the  decree  below  will  be  aflBrmed  without 
considering  the  merits  of  the  cause,'  but  only  after  hearing; ' 
the  only  question  being  whether  under  any  state  of  facts  the 
decree  could  be  entered.'    "Where  it  appears  of  record  that  a 

fendants  to  be  due,  and  which  they  *  Townsend  v.  Smith,  13  N.  J.  Eq. 

have  deposited  with  the  clerk  of  the  350 ;  Vowles  v.  Young,  9  Ves.  173 ; 

court,  and  directs  a  sale  of  the  prop-  Cunningham  v.  Cunningham,  1  Amb- 

erty  unless  such  amount  is  paid,  and  ler,  89. 

defendants  deposit  such  additional  » Winchester   v.   Winchester,    131 

amount  with  the  clerk,  and  plaintiff  Mass.  127 ;  Nashville  &c.  Ry.  Co.  v. 

accepts  the  whole  amount  so  depos-  United  States,   113  U.   S.   261.     See 

ited,  he  cannot  afterwards  return  the  g§  793, 795, 844, 853,  supra,  on  consent 

same  to  the  clerk,  and  appeal  from  decrees  and  rehearing  of  consent  de- 

the  decree,  on  the  ground  that  there  crees.     The  rule  applies  though  both 

was  more  due  him,  since  his  accept-  parties  consent  that  either  may  ap- 

ance  of  the  money  satisfies  the  de-  peal.  Jarvisw.  Palmer,  1  Barb.  Ch.  879. 

cree.    Portland  Const.  Co.  v.  O'Neil  6  Nashville  &c.  Ry.  Co.  v.  United 

(Oregon),  82  Pac.  Rep.  764.  States,  113  U.  S.  361 ;  Pacific  R  Co. 

I  Dean  v.  Abel,  1  Dick.  287 ;  Stubbs  v.  Ketchum,  101  U.  S.  289. 

V.  Dunsany,  10  Ves.  30 ;  Chamley  v.  '  Nashville  &c   Ry.  Co.  v.  United 

Lord  Dunsany,  2  Sch.  &  Lef.  713.  States,  113  U.  S.  261 ;  Pacific  R  Co. 

2 Sands  w  Hildreth,  13  Johns.  493;  v.  Ketchum,  101  U.  S.  389;  United 

Franklin  v.  Osgood,  14  Johns.  537 ;  States  v.  Babbitt,  104  U.  S.  767. 

Kane  v.  Whittick,  8  Wend.  219 ;  Mur-  8  Pacific  R   Co.   v.  Ketchum,  101 

phy  V.  American  L.  Ins.  &  T.  Co.,  25  U.  S.  289. 

Wend.  249.  9  Pacific  R  Co.  v.  Ketchum,  101  U. 

'Townsend  v.  Smith,  13  N.  J.  Eq.  S.  389.  See,  also,  Mandeville w  Holey, 

350.  1  Pet  136. 
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defendant  assented  to  a  decree  through  its  solicitor,  it  is 
equivalent  to  a  direct  finding  as  a  fact  by  the  court  that  the 
solicitor  had  authority  to  do  what  he  did,  and  it  is  binding 
on  appeal  so  far  as  the  question  is  one  of  fact  only.' 


§  939.  Appeals  from  orders  granting  or  refusing  an  issue. 

Although  the  granting  or  refusing  of  an  issue  to  the  jury  is  a 
matter  resting  in  discretion,''  an  appeal  lies  from  the  exercise 
of  such  discretion ; '  but  the  appellate  court  will  not  interfere 
except  in  a  case  of  palpable  abuse.*  It  will  not  interfere  with 
the  discretion  of  the  chancellor  as  to  the  form  of  the  issue,  if 
the  form  be  appropriate  to  secure  a  fair  presentation  of  the 
issue  at  the  trial.'  A  party  who  has  not  asked  for  an  issue 
cannot  sustain  an  appeal  on  the  ground  that  such  issue  would 
have  been  proper.* 

§  930.  Appeal  upon  question  of  costs. —  As  a  general  rule 
an  appeal  does  not  lie  from  a  decree  upon  the  mere  question 
of  costs.'    But  where  a  party  is  entitled  to  costs  as  a  matter 


1  Pacific  R.  Co.  V.  Ketchum,   101 

U.  S.  289. 

*  See  §  659,  supra. 

5  §  659,  supra;  Townsend  v.  Graves, 
3  Paige,  457 ;  Gardner  v.  Gardner,  33 
Wend.  526;  Belknap  v.  Trimble,  3 
Paige,  601 ;  Drayton  v.  Logan,  Harp. 
Eq.  57 ;  Williams  v.  Guest,  L.  R.  10 
Ch.  App.  467;  Nicol  v.  Vaughan,  3 
Dow.  &  C.  420 ;  American  Dock  Co. 
V.  Trustees  &o.,  37  N.  J.  Eq.  267; 
New  Jersey  &c.  R.  Co.  v.  Mayor  &c., 
23  N.  J.  Eq.  515.  Contra  in  Pennsyl- 
vania. Scheetz'R  Appeal,  85  Pa.  St. 
88.  In  Massachusetts :  —  "It  is  well 
settled  that  an  appeal  to  the  full  court 
lies  from  the  order  of  a  single  justice 
refusing  to  frame  issues  to  a  jury  in 
an  equity  case  upon  the  application 
of  one  of  the  parties."  Merchants' 
Nat  Bank  v.  Moulton,  143  Mass.  543, 
544 ;  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  102  Mass.  45;  Harris  v. 
Mackiitijsh,  123  Mass.  228;  Brooks  v. 
Tarbell,  103  Mass.  496.    See  §§  655, 


659,  n.  4,  supra.  Mass.  Gen.  St,  ch.  113, 
§  10,  was  enacted  subsequently  to  the 
decisions  in  Ward  v.  Hill,  4  Gray,  593 ; 
Crittenden  v.  Field,  8  Gray,  636. 

*§659,  supra. 

'American  Dock  Ca  v.  Trustees 
&c.,  37  N.  J.  Eq.  267.  On  an  appeal 
from  an  order  of  the  chancellor, 
made  at  the  final  hearing,  for  an 
issue  to  be  tried  by  a  jury,  the  court 
in  its  discretion  will  decide  the  en- 
tire controversy  or  send  the  case 
back  with  instructions.  Newark  &c. 
R  Co.  V.  Mayor  &c.  of  Newark,  33 
N.  J.  Eq.  515. 

6  Townsend  v.  Graves,  8  Paige,  453 ; 
Belknap  v.  Trimble,  3  Paige,  577. 

'Russell  V.  Farley,  105  U.  S.  433; 
Canter  v.  Insurance  Co.,  3  Pet  807 ; 
Elastic  Fabric  Co.  v.  Smith,  100  U.  a 
112;  Burns  v.  Rosenstein,  135  U.  S. 
450,  456,  where  the  court  below  al- 
lowed the  plaintiff  a  proportionate 
part  of  the  expense  for  preservation 
and  keeping  of  property  attached. 
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of  strict  right,'  or  where  costs  are  disposed  of  as  matter  of 
relief,'  or  are  giveu  or  refused  contrary  to  an  express  stat- 
ute,' an  appeal  may  be  sustained  as  to  such  costs.  So  an  ap- 
peal lies  when  the  costs  are  directed  to  be  paid,  not  by  a 
particular  party,  but  out  of  a  fund  in  the  hands  or  under  the 
control  of  the  court,*  and  when  the  costs  are  charged'  or 
chargeable '  against  an  estate. 

§  931.  The  same  subject  continued. —  The  general  rule 
stated  in  the  preceding  section  is  so  strictly  adhered  to  that 
the  court  will  not  permit  it  to  be  evaded  by  coupling  the  ap- 
peal for  costs  with  another  ground  of  appeal  which  is  un- 
founded for  the  mere  purpose  of  giving  color  to  the  appeal  for 
costs."  But  "  if  a  party  appeals,  having  a  substantial  ground 
of  appeal  and  a  fair  question  to  agitate,  and  brings  in  the  ques- 
tion of  costs  along  with  it,  he  may  succeed  with  respect  to  the 


Glendale  &c.  Ck).  v.  Smith,  100  U.  a 
110;  Paper  Bag  Machine  Cases,  105 
TJ.  S.  766;  Washington  Market  Co. 
V.  District  of  Columbia,  137  U.  S.  62 ; 
Baltimore  TeL  Co.  v.  Interstate  TeL 
Co.  (C.  C.  App.),  54  Fed.  Rep.  50,  55 ; 
Lovejoy  v.  Chapman  (Oregon),  33 
Pac.  Rep.  687 ;  Winslow  v.  Collins,  3 
Paige,  88;  Lain  v.  Lain,  10  Paige, 
191 ;  Eastburn  v.  Kirk,  3  Johns.  Ch. 
317;  Norton  v.  Ladd,  33  Conn.  304; 
Cowles  V.  Whitman,  10  Conn.  121; 
Utica  Cotton  Mfg.  Co.  v.  Supervisors 
&C.,  1  Barb.  Ch.  432;  Tomlinson 
V.  Ward,  3  Conn.  396;  Lozear  v. 
Shields,  28  N.  J.  Eq.  509 ;  Cronkright 
V.  Haulenbeck,  35  N.  J.  Eq.  379 ;  Rog- 
ers V.  Holly,  18  Wend.  350 ;  Ashby  v. 
Kiger,  3  Rand.  165 ;  M'Millan  v.  Eld- 
ridge,  Harp.  Eq.  360 ;  Lewis  v.  Wil- 
son, 1  McCord  Ch.  310;  Lyles  v. 
Lyles.  1  Hill  Ch.  76,  93;  Hope  v. 
Carnegie,  L.  R.  4  Ch.  App.  364 ;  Owen 
V.  Griffith,  1  Ves.  Sr.  350. 

iBuloid  V.  Miller,  4  Paige,  473; 
Winslow  V.  Collins,  3  Paige,  88. 

2  Taylor  v.  Popham,  15  Ves.  73; 
Burkett  v.  Spray,  1  R  &  M.  113,  115 ; 
Taylor  v.  Southgate,  4  Myl.  &  C.  208 ; 


Eyre  v.  Marsden,  4  Myl.   &  C.  331 
Angell  V.  Davis,  4  Myl.   &  C.  360 
Winslow  V.  CoUins,  3  Paige,  88.    See, 
also.  Perks  v.  Stothert,  11  W.  R.  1016 
Chappell  V.  Gregory,  3  De  G,  J.  &  S. 
Ill ;  Witt  V.  Corcoran,  3  Ch.  Div.  ( 
Hope  V.  Carnegie,  L.  R.  4  Ch.  App. 
264,  365 ;  Chappell  v.  Purday,  3  PhiL 
237,  329 ;  Horn  v.  Coleman,  5  W.  R 
409 ;  Re  Cant's  Estate,  1  De  G,  F.  & 
J.  153. 

3  Winslow  V.  Collins,  3  Paige,  88 ; 
Buloid  V.  Miller,  4  Paige,  473 ;  Dud- 
ley V.  Facer  (Utah),  82  Paa  Rep.  668, 
an  appeal  on  the  sole  question  of 
costs,  holding  also  that  a  territorial 
legislature  has  power  to  regulate 
costs  in  equity  in  the  district  courts 
of  the  territory.  Tod  v.  Tod,  1  Bligh 
(N.  S.),  639. 

^Trustees  v.  Greenough,  105  U.  S. 
537 ;  3  Daniell's  Ch.  Pr.  (5th  ed.)  146a 

sjenouru  Jenour,  10  Ves.  562,  573. 
See,  also,  Cowper  v.  Scott,  1  Eden,  17. 

6  Owen  V.  Griffith,  1  Ves.  Sr.  250. 

'2  Daniell's  Ch.  Pr.  (5th  ed.)  1466; 
Attorney-General  v.  Butcher,  4  Russ. 
180. 
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costs,  though  he  does  not  succeed  in  the  substantial  ground  of 
appeal."  • 

§  932.  Appeals  in  matters  of  discretion. —  An  appeal  will 
not  lie  from  a  decree  which  is  merely  the  result  of  the  exer- 
cise of  discretion  in  a  case  where  the  matter  was  fairly  a  sub- 
ject for  the  exercise  of  discretion.*  In  New  Jersey  it  was 
said  that  "  the  mere  fact  that  a  matter  lies  in  discretion  does 
not  necessarily  exclude  an  appeal.  Where  .  .  .  the  dis- 
cretion of  the  chancellor  is  controlled  and  governed  by  a  fixed 
and  determined  rule,  the  failure  to  apply  which  would  substan- 
tially affect  the  legal  and  equitable  rights  of  the  complainant, 
an  appeal  would  lie." '  So  in  the  United  States  Supreme  Court 
it  was  said  that  "  orders  made  by  the  circuit  court  are  not 
exempt  from  appeal  merely  because  they  are  the  exercise  of  a 
discretionary  power.  Whether  the  authority  has  been  applied 
and  governed  by  the  principles  of  a  judicial  discretion  or  ex- 
ercised in  a  manner  that  cannot  be  reviewed  in  this  court  is 
itself  a  proper  matter  of  review.* 

§  933.  The  same  subject  continued  —  Illustrations. —  No 

appeal  lies  from  a  mere  initiatory  order ;  *  nor  from  an  order 

•  Per  Lord  Lyndhurst  in  Attorney-  1463.     Appeals  ought  to  be  diacour- 

General   v.    Butcher,   4    Buss.   180 ;  aged  from  the  exercise  of  the  discre- 

Winslow  V.  Collins,  3  Paige,  88,  89 ;  tion  of  a  judge  where  he  has  gone 
3  Daniell's  Ch.  Pr.  (5th  ed.)  1466 ;  '  upon  a  right  principle.     Fisher  v. 

Jenour  v.  Jenour,  10  Ves.  563,  573 ;  Owen,  L.  R  8  Ch.  Div.  645,  653 ;  Lei- 

Pitt  V.  Page,  1  Bro.  P.  C.  (ed.  Toml.)  1 ;  cester  Piano  Co.  v.  Front  Royal  &c. 

Squire  v.  Pershall,  3  Bro.  P.  C.  (ed.  Imp.  Co.,  65  Fed.  Rep.  190,  197 ;  Cam- 

TomL)  896 ;  Weckett  v.  Raby,  3  Bro.  den  &c.  R.  Co.  v.  Stewart,  31  N.  J. 

P.  C.  (ed.  TomL)  886 ;  Lewis  v.  Smith,  Eq.  484 ;  In  re  Anderson,  17  N.  J.  Eq. 

1  Maon.  &  G.  417,  481 ;   Reynell  v.  556 ;  National  Bank  v.  Sprague,  31  N. 

Sprye,  1  De  G.,  M.  &  G.  660,  688 ;  J.  Eq.  458 ;  Rowley  v.  Van  Benthuy- 

Power  V.  Reeves,  10  R  L.  Cas.  645.  sen,  16  Wend.  369,  871,  878 ;  Tripp  v. 

See,  also,  Randolph  v.  Rosser,  7  Porter  Cook,  36  Wend.  150,  155 ;  Robertson 

(Ala.),  349 ;  Hunt  v.  Lewin,  4  Stew.  &  v.  Bingley,  1  McCord  Ch.  351 ;  Ow- 

Port  138 ;  McCrady  v.  Jones  (S.  C),  15  ings  v.  Worthington,    10  Gill  &  J. 

S.E.  Rep.  480, 451.  The  appellate  court  883;  Scott  v.  Crawford,  10  Gill  &  J. 

will  not  give  advice  as  to  the  costs  in  879 ;  Merriam  v.  Barton,  14  Vt.  501 ; 

equity  where  the  equities  of  the  case  Privett  v.  Calloway,  75  N.  C.  333. 

are  not  fully  developed  before  them  »  Vanderveer's  Adm'r  v.  Holcomb, 

and  can  be  better  understood  by  the  33  N.  J.  Eq.  555,  559. 

court  below.   Hoyt  v.  Smith,  38  Conn.  *  Eso  parte  Farmers'  L.  &c.  Co.,  139 

467.  U.  S.  315. 

2  2  Daniell's  Ch.  Pr.  (5th  ed.)  1463,  SMcCredie  v.  Senior,  4  Paige,  378; 
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refusing  a  new  trial ;  ^  nor  from  an  order  refusing  petitioners 
leave  to  intervene  and  become  parties  to  a  suit ;  ^  nor  from  an 
order  directing  the  sale  of  the  property  in  litigation  and  that 
the  money  be  brought  into  court ; '  nor  from  the  refusal  of  the 
court  below  to  open  a  former  decree ;  *  nor  from  a  refusal  to 
open  a  cause  after  a  trial  is  closed  to  receive  the  testimony  of 
an  additional  witness;'  nor  from  the  refusal  of  a  motion  for 
the  delivery  of  securities  on  file  to  one  of  the  parties ; '  nor 
from  a  refusal  to  allow  amendments  to  a  bill '  or  petition,*  or 
to  permit  the  latter  to  be  filed  as  a  bill  of  review  as  of  the 
date  of  the  previous  filing;  *  nor  from  the  refusal  to  permit  a 
defendant  to  retract  an  admission  in  a  sworn  answer;'"  nor 
from  a  refusal  to  remove  an  executor  and  appoint  a  receiver ; " 
nor  from  the  allowance  of  further  time  for  filing  pleadings  or 
permitting  a  pleading  filed  out  of  time  to  stand ;  ^  nor  from 


Buel  V.  Street,  9  Johns.  443 ;  Trustees 
&c  V.  Nicoll,  3  Johns.  566. 

iCambuston  v.  United  States,  95 
U.  &  285. 

^Ex  parte  Cutting,  94  U.  &  14; 
Bronson  v.  La  Crosse  R  Co.,  3  Wall 
802.     See  §  580,  supra. 

^  Chapman  v.  Hammersley,  4  Wend. 
173 ;  McKim  v.  Thompson,  1  Bland, 
172. 

*  Brockett  v.  Brockett,  3  How.  238 ; 
ilcMicken  v.  Perin,  18  How.  507; 
Rowley  v.  Van  Benthuysen,  16  Wend. 
382:  Powell  v.  Clement,  78  IlL  20; 
Bank  of  Statesville  v.  Foote,  77  N.  C. 
131;  Peoria  Ey.  Co.  v.  Mitchell,  74 
111.  394.  An  order  denying  an  appli- 
cation to  open  a  decree,  and  for  leave 
to  answer  and  present  the  merits  of 
the  defense,  on  the  ground  that  the 
solicitor  who  appeared  for  the  de- 
fendant was  not  authorized  to  appear 
for  him,  and  that  the  case  was  heard 
upon  a  stipulation  admitting  the  alle- 
gations of  the  bill,  given  by  such 
solicitor  without  the  defendant's 
knowledge  or  consent,  is  an  appeal- 
able order.  Read  v.  Patterson,  44 
N.  J.  Eq.  311.  See,  also,  Saleski  v. 
Boyd,  32  Ark.  74;  §§  795,  844,  mpra. 


'Gainty  v.  Russell,  40  Conn.  450. 
See  §  547  et  seq.,  supra.  Cf.  Beach  v. 
Fulton  Bank,  2  Wend.  335.  The  de- 
cision of  the  court  below,  as  to  en- 
larging the  time  to  take  testimony, 
will  not  be  reviewed  except  in  flagrant 
cases.    Ingle  v.  Jones,  9  Wall.  486. 

6  Driggs  V.  Daniels,  2  MacArth.  254. 

"  Mercantile  Nat.  Bank  v.  Carpen- 
ter, 101  IT.  S.  567,  unless  it  appear 
afiirmatively  that  the  court  abused 
its  discretion. 

'Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  208. 

9  Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  208.  The  refusal  of 
the  court  to  permit  a  supplemental 
bill  to  be  filed  was  held  to  be  a  mat- 
ter of  discretion  and  no  ground  for 
reversing  the  decree.  Dean  v.  Mason, 
20  How.  198. 

10  Jones  V.  Morehead,  1  Wall.  155. 

n  Rogers  v.  Hosaok's  Ex'rs,  18 
Wend.  330. 

"  Read  V.  Huff,  40  N.  J.  Eq.  229, 232, 
an  order  refusing  to  dismiss  a  bill 
on  the  ground  that  the  replication 
was  not  filed  within  the  time  pre- 
scribed by  law.  See  §  479,  supra. 
The  granting  or  refusing  of  leave  to 
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an  order  staying  proceedings  under  the  original  bill  until  a 
cross-bill  has  been  answered,'  —  and  the  fact  that  the  order  is 
in  the  form  of  an  injunction,  and  that  such  writ  is  prayed  for 
in  the  cross-bill,  does  not  affect  the  rule ; '  nor  from  a  decree 
ordering  an  account.'  An  order  refusing  to  set  aside  a  sale, 
upon  an  application  based  on  the  illegality  of  the  sale,  is  ap- 
pealable ;  it  is  not  a  discretionary  order.* 

§  934.  Matters  of  discretion  further  illustrated.—  The 

granting  or  refusal,  absolute  or  conditional,  of  a  rehearing  in 
equity,  as  of  a  new  trial  at  law,  rests  in  the  discretion  of  the 
court  in  which  the  case  has  been  heard  or  tried  and  is  not  a 
subject  of  appeal.'  In  the  federal  courts  the  removal  or  ap- 
pointment of  a  receiver  is  not  reviewable  on  appeal ;  *  but  in 
some  of  the  States  where  appeals  are  allowed  from  interlocu- 
tory orders  a  different  rule  prevails.' 

§935.  Cross-appeals. —  If   appellees  desire  to  avail  them- 
selves of  error  in  the  decree  they  should  bring  a  cross-appeal ; 


file  an  amended  bill  or  plea  is  a  mat- 
ter within  the  discretion  of  the  trial 
court  and  will  not  be  reviewed  in  an 
appellate  court  unless  there  has  been 
a  gross  abuse  of  this  discretion. 
Chapman  v.  Barney,  139  TJ.  S.  677 ; 
Gormley  v.  Bunyan,  138  TJ.  S.  631 ; 
Hicklin  v.  Marco  (C.  C.  A.),  56  Fed. 
Rep.  549,  552.  Where  an  answer  is 
filed  by  leave  of  court  after  the  ex- 
piration of  time  to  answer,  and  the 
court  refuses  to  hold  the  defendant 
to  an  equitable  defense,  such  refusal 
is  appealable  in  New  Jersey.  But 
the  appeal  should  be  taken  from  a 
refusal  of  a  motion  to  strike  out  the 
defense,  and  not  from  the  order 
granting  leave  to  answer  without  re- 
striction. Vanderveer's  Adm'rtt  Hol- 
comb,  33  N.  J.  Bq.  555,  559,  quoted 
in  §  933,  supra.    See  §  363,  supra. 

1  Stevens'  Ex'x  v.  Stevens'  Ex'rs, 
24  N.  J.  Eq.  574. 

2  Stevens'  Ex'i  v.  Stevens'  Ex'rs, 
34  N.  J.  Eq.  574 

3  Berryhill  v.  MoKee,  3  Yerg.  157. 


* "  This  result,  of  course,  would  not 
follow  in  an  application  not  based 
upon  the  illegality  of  the  sale,  but 
upon  matters  on  which  it  is  in  the 
discretion  of  the  court  to  give  relief 
or  not."  National  Bank  v.  Sprague, 
31  N.  J.  Bq.  458,  citing  English  and 
American  cases. 

*Roemer  v.  Neumann,  133  TJ.  S. 
103;  Boesch  v.  Graff,  133  U.  S.  697; 
Barnes  v.  Grove  (Mich.),  56  N.  W.  Rep. 
599 ;  Read  v.  Patterson,  44  N.  J.  Eq. 
311,  318;  Steines  v.  Franklin  County, 
14  Wall.  15 ;  Galloway  v.  Dunning- 
ton,  10  Lea,  216,  318.  See,  also,  Kil- 
bourn  v.  Sunderland,  130  TJ.  S.  505 ; 
§  833,  supra;  Kelley  v.  McKinney, 
5  Lea,  164,  169. 

6  Milwaukee  &c.  R.  Co.  v.  Soutter, 
1  Wall.  379 :  Milwaukee  &c.  R.  Co.  v. 
Howard,  3  Wall.  356. 

'Dale  V.  Kent,  58  Ind.  584  See, 
§  720,  supra;  Shannon  v.  Hanks,  88 
Va.  338;  a  C,  13  S.  E.  Rep.  437; 
Smith  V.  Butcher,  28  Gratt  144 
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by  omitting  to  do  so  they  admit  the  correctness  of  the  decree 
as  to  them.'  "Where  the  appellant  does  not  succeed  ,  i  revers- 
ing any  part  of  the  decree  and  the  respondent  has  not  brought 
a  cross-appeal,  the  appellate  court  cannot  reverse  or  modify 
the  decree  in  a  part  which  is  erroneous  as  to  such  respondent.* 

§  936.  Limitation  of  time  for  appeals  —  In  the  federal 
courts. —  Appeals  or  writs  of  error  from  judgments  or  de- 
crees of  the  United  States  circuit  or  district  court  or  a  State 
court  to  the  United  States  Supreme  Court  must  be  taken 
within  two  years  after  the  entry  of  such  judgment,  decree  or 
order,  except  in  cases  of  disability  arising  from  infancy,  in- 
sanity or  imprisonment.'  An  appeal  taken  from  a  decree 
more  than  two  years  after  its  entry,  though  less  than  two 
years  from  the  date  when  it  took  full  effect,  was  dismissed.^ 
The  day  on  which  the  decree  is  entered  is  excluded  from  the 
computation."  "  The  rule  is  that  if  a  motion  or  petition  for 
a  rehearing  is  made  or  presented  in  season  and  entertained 
by  the  court,  the  time  limited  for  a  writ  of  error  or  appeal 
does  not  begin  to  run  until  the  motion  or  petition  is  disposed 


1  Chittenden  v.  Brewster,  3  Wall. 
191;  Winslow  v.  Wilcox,  105  U.  S. 
447;  Mackall  v.  Mackall,  135  XJ.  S. 
167,  170;  Goodwin  v.  Fox,  129  U.  S. 
601 ;  Green  v.  Blackwell,  33  N.  J.  Eq. 
768,  771.  The  Supreme  Court  can- 
not consider  an  objection  raised  by 
the  appellee  to  the  decree  appealed 
from.  Gage  v.  Pumpelly,  115  U.  S. 
454.  Where  the  plaintiff  alone  ap- 
peals from  a  decree  in  his  favor,  it  is 
not  open  to  the  defendant  to  contend 
that  the  plaintiff  was  not  entitled  to 
any  decree.  May  v.  Gates,  137  Masa 
389.  If  a  cross-appeal  is  not  per- 
fected the  court  will  not  notice  errors 
assigned  in  the  brief  of  counsel  for 
appellee  on  the  appeal.  Clark  v. 
Killian,  103  U.  S.  766.  See,  also, 
Farrar  v.  Churchill,  135  U.  S.  612. 

2Mapes  V.  Coffin,  5  Paige,  296; 
Townsend  v.  Graves,  8  Paige,  453. 

» U.  S.  R.  S.,  §  1008.  Cross-appeals 
must  be  prosecuted  within  the  time 
58 


limited.  Farrar  v.  Churchill,  135 
U.  S.  612.  A  party  is  not  within  the 
benefit  of  the  proviso  unless  the  dis- 
ability existed  at  the  date  of  the  de- 
cree. Imprisonment  subsequent  to 
the  decree  does  not  suspend  the  op- 
eration of  the  statute.  McDonald  v. 
Hovey,  110  U.  S.  619. 

*  Radford  v.  Folsom,  131  U.  S.  392. 
See,  also,  Rubber  Co.  v.  Goodyear,  6 
Wall.  153 :  De  Valle  v.  Harrison,  93 
U.  S.  233;  PoUeys  v.  Black  River 
Imp.  Co.,  113  U.  S.  81.  Where  a  de- 
cree of  absolute  foreclosure  by  the 
United  States  circuit  court  is  errone- 
ous because  of  the  omission  to  allow 
a  time  for  redemption  provided  by 
the  statute  of  the  State,  the  appeal 
may  be  taken  vi'ithin  two  years, 
though  it  be  after  the  statutory  time 
for  redemption  has  expired.  Mason 
V.  Northwestern  Mut.  L.  Ina  Co., 
106  U.  8.  163. 

5  Smith  V.  Gale,  137  U.  S.  577. 
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of." '  In  such  cases  the  appellate  court  will  presume  that  the 
petition  for  rehearing  was  filed  in  time.'  By  the  Evarts  Act 
appeals  must  be  taken  from  the  circuit  court  of  appeals  to 
the  United  States  Supremo  Court  within  one  year  after  the 
entry  of  the  decree  sought  to  be  reviewed.'  The  same  act 
limits  the  time  for  appeals  to  the  circuit  court  of  appeals  to 
the  period  of  six  months  after  the  entry  of  the  order,  judg- 
ment or  decree  sought  to  be  reviewed ;  "  provided,  however, 
that  in  all  cases  in  which  a  lesser  time  is  now  by  law  limited 
for  appeals  or  writs  of  error,  such  limits  of  time  shall  apply 
to  appeals  or  writs  of  error  in  such  cases  taken  to  or  sued 
out  from  the  circuit  court  of  appeals."*  Another  proviso 
limits  appeals  to  the  circuit  court  of  appeals  from  interlocu- 
tory orders  or  decrees  granting  or  continuing  injunctions  to 
the  period  of  thirty  days  from  the  entry  of  such  order  or 
decree.*  An  appeal  is  not  "  taken  or  sued  out "  until  the  al- 
lowance by  a  judge  of  the  trial  court.'  When  the  last  day  of 
the  period  prescribed  by  law  falls  on  Sunday,  an  appeal  can- 
not be  taken  or  writ  of  error  sued  out  on  any  subsequent  day.' 

§  937.  Power  to  extend  time  for  appeals. — Where  the  time 
for  appealing  is  regulated  by  rule  of  court,  the  chancellor,  on 
sufficient  cause  being  shown,  may  dispense  with  the  rule  and 
enlarge  the  time.'  Where  the  time  allowed  for  appealing  is 
fixed  by  statute,  the  court  cannot  extend  the  time  for  appeal- 
ing indirectly,  by  vacating  the  decree  or  order  and  entering  it 

1  Aspen  Min.  &  Sm.  Co.  v.  Bil-  11  How.  807.  An  appeal  not  taken 
lings  (TJ.  S.),  14  S.  Ct  Rep.  4,  citing  within  the  time  limited  must  be  dis- 
Brookett  v.  Brockett,  2  How.  338,  missed.  Hamilton  v.  Brown,  53  Fed. 
240 ;  Railroad  Co.  v.  Murphy,  111  Rep.  753 ;  CouUiette  v.  Thomason,  60 
rr.   S.   488 ;  Memphis  v.   Brown.  94  Fed.  Rep.  787. 

U.  S.  715.  »36  U.  S.  St   at  L.,  ch.  517,  §  7, 

2  Aspen  Min.  &  Sm.  Co.  v.  Billinga    p.  828. 

(U.  S.),  14  S.  Ct  Rep.  4;  Texas  &a  "Warner   v.    Texas    &c.    Ry.   Co. 

Ry.  Co.  V.  Murphy,  111  U.  S.  488.  (C.  C.  A.),  54  Fed.  Rep.  920;  Barrel 

3  26  St  at  L.,  ch.  517,  §  6,  p.  828.  v.  Transportation  Co.,  3  Wall.  424; 
<26  U.  S.  St  at  L.,  ch.  517,  S?  11,  Brooks  v.  Norris,  11  How.  204;  Scar- 

p.  829.    Where  a  writ  of  error  was  borough  v.  Pargoud,  108  U.  S.  567. 
allowed  by  the  judge,  but  was  not       'Johnson  v.  Meyers  (C.  C.  A.),  54 

actually  issued  by  the  court  within  Fed.'Rep.  417. 

the  time  for  suing  it  out,  the  writ        'Smithr.  Smith,  1  Paige,  391;  Cald- 

was  dismissed.   United  States  v.  Bax-  well  v.  Mayor  Sec,  9  Paige,  573. 
ter,  3  C.  C.  A.  410 ;   Brooks  v.  Norris, 
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as  of  a  more  recent  date,  for  the  mere  purpose  of  giving  a 
party  the  right  to  appeal  after  the  time  limited  by  law  has 
expired." 

§  938,  Appealable  interlocutory  decrees  —  In  New  Jer- 
sey.—  The  English  books  of  practice  state  the  rule  that  any 
person  who  finds  himself  aggrieved  by  a  decree  or  order  of 
the  court  of  chancery  is  entitled  as  a  matter  of  right  to  appeal 
to  the  House  of  Lords.^  In  New  Jersey  "  all  persons  aggrieved 
by  any  order  or  decree  of  the  court  of  chancery  may  appeal 
from  the  same  or  any  part  thereof  to  the  court  of  errors  and 
appeals." '  As  to  what  constitutes  an  appealable  order  under 
the  statute  it  is  not  possible  to  adopt  any  universal  criterion. 
In  Camden  &c.  E.  Co.  v.  Stewart,*  Chief  Justice  Beasley  de- 
clared that  "  It  is  not  practicable  to  settle  any  test  which  will 
be  applicable  in  every  case,  so  as  to  separate  into  classes  those 
orders  which  are  appealable  and  those  which  are  not.  There 
are  many  cases  which  are  obviously  appealable ;  there  are  some 
as  obviously  not  appealable ;  but  there  is  an  intermediate  class 
which  cannot  be  reduced  to  any  fixed  rule.  When  this  latter 
class  is  to  be  dealt  with,  it  would  seem  that  the  court  is  called 
n]ion  to  exercise  a  special  judgment  in  each  case,  in  view  of 
its  peculiar  circumstances,  and  having  regard  to  the  general 
proposition  above  noticed,  that  an  order  to  be  appealable  must 
go  to  some  extent  to  the  merits  of  the  controversy  or  sub- 
stantially affect  the  legal  or  equitable  rights  of  the  party  ap- 
pealing." ' 

1  Credit  Co.  w.  Arkansas  Cent  R.  sentof  parties  or  by  the  justice  whose 

Co.,  128  U.  S.  254 ;  Bank  of  Monroe  decree  is  appealed  from.    Attorney- 

17.  Widner,  11  Paige,  529;  Calrlwellv.  General  v.  Barbour,  121  Mass.  568. 

Mayor  &&,  9  Paige,  572 ;  Townsend  v.  2  2  Daniell's  Ch.  Pr.  (5th  ed.)  1491 ; 

Townsend,2  Paige,  413.    See  Barclay  Camden  &c.  R.  Co.  v.  Stewart,  21  N. 

V.  Brown,  7  Paige,  245,  applying  the  J.  Eq.  484  et  seq. 

contrary  rule  where  the  party  was  'R  S.,  p.  125,  §  114;  Nixon's  Dig. 

misled  by  the  mistake  or  neglect  of  116,  pi.  80. 

the  clerk.    An  order  extending  the  *  31  N.  J.  Eq.  489. 

time  for  filing  the  record  on  appeal  5  Camden  &c.  R.  Co.  v.  Stewart,  21 

made  after  the  time  has  expired  is  N.  J.  Eq.  484,  487.    See,  also.  Conger 

ineffectiva    West  v.  Irwin,  54  Fed,  v.  Douglass,  8  Barb.  Ch.  81,  and  caseg 

Rep.  419.    The  time  for  claiming  an  there  cited. 
:ippeal  cannot  be  extended  by  con- 
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§  939.  The  same  subject  continued. — An  appeal  lies  from 
an  order  sustaining  exceptions  to  a  bill  for  impertinence.'  The 
general  rule  is  that  an  appeal  will  lie  from  all  orders  either 
granting,  refusing,  sustaining  or  dissolving  injunctions.'  An 
order  for  the  sale  of  bonds,  or  granting  leave  to  a  receiver  of 
an  insolvent  corporation  to  sell  or  dispose  of  bonds,  the  prop- 
erty of  a  third  person,  pledged  for  the  receiver's  security  and 
protection  against  debts  and  liabilities  of  the  corporation  of 
which  he  was  receiver,  made  on  rule  to  show  cause  and  the 
hearing  of  parties  interested,  is  an  appealable  order.*  An 
order  founded  upon  a  denial  of  the  equitable  right  of  the 
complainant  to  prosecute  his  suit,  imposing  a  condition  upon 
him,  and  arresting  his  proceeding  for  an  indefinite  time,  is 
appealable.*  An  appeal  lies  from  an  order  directing  a  suit  to 
stand  revived  against  the  representatives  of  the  deceased 
party,  if  the  rights  of  the  appellant  are  in  any  way  affected 
by  such  revival.' 

§  940.  What  constitute  final  appealable  decrees  —  Gen- 
erally.—  A  final  decree  is  not  necessarily  the  last  order  in 
the  case,  as  orders  sometimes  follow  merely  for  the  purpose 
of  carrying  out  or  executing  the  matters  which  the  decree 
has  determined,  but  when  it  finally  fixes  the  right  of  the  par- 
ties it  is  final  for  the  purpose  of  appeal.'  In  the  federal  courts 
the  rule  is  well  established  that  a  judgment  or  decree  to  be 
final  must  terminate  the  litigation  between  the  parties  on  the 
merits  of  the  case,  so  that,  if  there  should  be  an  affirmance  on 
appeal,  the  court  below  would  have  nothing  to  do  but  to  exe- 
cute the  judgment  or  decree  already  entered.' 

>  Camden  &c.  R  Co.  v.  Stewart,  21  ject  attained,  and  there  is  nothing 

N.  J.  Eq.  484,  upon  which  a  judgmenit  of  reversal 

2  Morgan  v.  Rose,  22  N.  J.  Eq.  584 ;  can  operate,  the  appeal  will  be  dis- 

Chegary  v.  Scofield,  5  N.  J.  Eq.  535.  missed.    Coryell   v.  Holcombe,  9  N. 

An  appeal  from  an  interlocutory  or-  J.  Eq.  650. 

der  for  an  injunction  forbidding  di-  »  PhiL  &  Reading  R  Ca  v.  Little, 

rectors  of  a  corporation  from  hinder-  41  N.  J.  Eq.  519. 

ing  a  new  election  of  directors  was  *  Davis  v.  Magg,  85  N.  J.  Eq.  491, 

dismissed,  the  appeal    having  been  496. 

taken  after  the  day  for  election  had  *  Rogers  v.  Paterson,  4  Paige,  460. 

passed.    Camden  &  Atlantic  R  Co.  *  Allison  v.  Drake  (111),  82  N.  E. 

V.  Elkins,  87   N.  J.  Eq.  278.    Where  Rep.  587,  589. 

an  order  has  been  executed,  the  «b-  '  Bostwick  v.  Brinkerhoff,  106  TJ.  S. 


§  941.J 
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§  941.  The  same  subject  continued. —  "When  the  decree 
decides  the  righ'^  to  the  property  in  contest  and  directs  it  to 
be  delivered  up  by  the  defendant  to  the  complainant  or  di- 
rects it  to  be  sold,  or  directs  the  defendant  to  pay  a  certain 
sum  of  money  to  the  complainant,  and  the  complainant  is  en- 
titled to  have  such  decree  carried  immediately  into  execution, 
the  decree  must  be  regarded  as  a  final  one  to  that  extent  and 
authorizes  an  appeal."  *  A  decree  which  determines  the  whole 
controversy  between  the  parties,  leaving  nothing  to  be  done 
except  to  carry  it  into  execution,  is  a  final  decree  for  the  pur- 
pose of  appeal,  and  none  the  less  so  that  the  court  retains  the 
fund  in  controversy  for  the  purpose  of  distributing  it  as  de- 
creed.'   The  term  "  final  decision  "  in  the  Evarts  Act  prescrib- 


'■i ;  Grant  v.  Phcenix  Mut.  L.  Ins.  Co., 
106  U.S.  429;  Dainese  v.  Kendall, 
119  U.  S.  53;  Mower  v.  Fletcher,  114 
U.  S.  128 ;  Ex  parte  Norton,  108  U. 
S.  237;  St  Louis  &c  Ry.  Co.  v. 
Southern  Express  Co.,  108  U.  S.  24 ; 
Parsons  v.  Robinson,  123  U.  S.  113; 
Euston  V.  Houston  &c.  Ry.  Co.,  44 
Fed.  Rep.  7,  9;  Cosby  v.  Buchanan, 
23  Wall.  420 ;  Talley  v.  Curtain,  58 
Fed.  Rep.  4.  5.  See,  also.  Duff  v.  Car- 
rier, 55  Fed.  Rep.  433.  A  decree  is 
final  which  fulfills  the  whole  purpose 
of  the  suit  Winthrop  Iron  Co.  v. 
Meeker,  109  U.  S.  1 80.  "The  doctrine 
that  after  a  decree  which  disposes 
of  a  principal  subject  of  litigation 
and  settles  the  rights  of  the  parties 
in  regard  to  that  matter,  there  may 
subsequently  arise  important  matters 
requiring  the  judicial  action  of  the 
court  in  relation  to  the  same  prop- 
erty and  some  of  the  same  rights 
litigated  in  the  main  suit,  making 
necessary  substantive  and  important 
orders  and  decrees  in  which  the  most 
material  rights  of  the  parties  may  be 
passed  upon  by  the  court,  and  which, 
when  they  partake  of  the  nature  of 
final  decisions  of  those  rights,  may 
be  appealed  from,  is  well  established 
by  the  decisions  of  this  court"    Ex 


parte  Farmers'  Loan  &  Trust  Co., 
129  U.  S.  206,  313,  and  cases  cited. 
In  the  same  case,  as  to  the  granting 
of  an  appeal  from  an  ancillary  de- 
cree made  pending  an  appeal  from 
the  principal  decree,  the  court  said : — 
"The  question  in  such  cases  is  not 
whether  the  order  complained  of  is 
of  a  character  decisive  of  questions 
that  the  parties  are  entitled  to  have 
reviewed  in  the  appellate  court,  but 
whether  the  order  or  decree  is  of  that 
final  nature  which  alone  can  be 
brought  to  this  court  on  appeal." 
Nelson,  J.,  in  Northern  Pac.  R  Co.  v. 
St  Paul  &c  Ry.  Co.,  47  Fed.  Rep. 
536,  537,  said  it  was  doubtful  if  an 
appeal  could  be  taken  from  a  decree 
of  dismissal  "  without  prejudice." 

1  Taney,  C.  J.,  in  Forgay  v.  Conrad, 
6  How.  204. 

^Lewisburg  Bank  v.  Shefly,  104 
U.  S.  445 ;  HoflEman  v.  Knox,  50  Fed. 
Rep.  484.  It  is  not  unusual  in  courts 
of  equity  to  enter  decrees  determin- 
ing the  rights  of  parties,  and  the  ex- 
tent of  the  liability  of  one  party  to 
the  other,  giving  at  the  same  time  a 
right  to  apply  to  the  court  for  modi- 
fications and  directiona  It  has  never 
been  doubted  that  such  decrees  are 
final.    Stovall  v.  Banks,  10  WalL  588. 
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ing  the  jurisdiction  of  the  circuit  court  of  appeals  has  the 
same  meaning  as  the  term  "  final  decree  "  or  "  judgment "  in 
the  statute  providing  for  appeals  to  the  Supreme  Court.' 

§942.  The  same  subject  continued — In  Massachusetts. 

"  A  decree  is  final  which  provides  for  all  contingencies  whi<di 
may  arise,  and  leaves  no  necessity  for  any  further  order  of  the 
court  to  give  all  the  parties  the  entire  benefit  of  decision;"* 
and  no  decree  is  a  final  one  which  leaves  anything  open  to 
be  decided  by  the  court,  and  does  not  determine  the  whole 
case.'  In  a  suit  in  equity  an  entry  upon  the  docket,  "  Bill  dis- 
missed," is  a  final  decree.* 

§  943.  The  same  subject  continued  —  New  York  court  of 
chancery  decisions. —  A  decree  which  finally  decides  and  dis- 
poses of  the  whole  merits  of  the  case,  and  reserves  no  further 
questions  or  instructions  for  the  future  judgment  of  the  court, 
so  that  it  will  not  be  necessary  to  bring  the  cause  again  be- 
fore the  court  for  its  further  decision,  is  a  final  decree.*  A 
decree  which  disposes  of  the  question  of  costs,  and  gives  all 
the  consequential  directions  upon  the  coming  in  and  confirma- 

A  decree  which  determines  the  prin-  be  the  other  way."    Per  Gray,  C.  J. 

oipal  matter  in  controversy  between  In  Connecticut  a  judgment  of  the 

the  parties  is  final  although  it  di-  superior  court  sustaining  a  demurrer 

recta  certain  accounts  to  be  taken,  to  a  cross-bill,  and  at  the  same  time 

Dean  v.  Nelson,  7  Wall.  348.  giving  leave  to  amend  it,  is  not  a 

'  Brush  Electric  Co.  v.  California  final  judgment  from  which  a  writ 

Electric  Co.,  7  U.  S.  App.  208 ;  §  913,  of  error  lies.    Treadway  v.  Coe,  31 

supra.  Conn.  283. 

2  Gerrish  v.  Black,  109  Mass.  474,        *  Snell  w  Dwight,  131  Mass.  848. 
477.  'Mills  V.  Hoag,   7  Paige,   18.     A 

'  Forbes  v.  Tuckerman,  115  Mass.  mere  direction  in  the  decree  as  to 

115,  119,  where  the  court  said :  —  "  It  the  mannerof  carrying  it  into  effect, 

is  well  settled  by  the  highest  author-  but  which  does  not  require  the  case 

ities  that  even  when  an  order  over-  to  be  again  brought  before  the  court 

ruling  a  demurrer  is  followed  by  an  for  further  directions,  will  not  make 

order  taking  the  bill  for  confessed,  the  decree  interlocutory.    Dickenson 

and  referring  the  cause  to  a  master  v.  Codwise,  11  Paige,  189.     A  decree 

for    an    account  according   to    the  is  not  final  where  the  party  in  whose 

prayer  of  the  bill,  neither  is  a  final  favor  it  is  made  cannot  obtain  any 

decree  in  any  sense,  but  a  mere  in-  benefit  therefrom  without  again  set- 

terlocutory  order   in  favor  of    the  ting  the  case  down  for  hearing  upon 

plaintiff,  and  on  the  return  of  the  the  equity  reserved.    Johnson  v.  Ev- 

III  aster's  report  the  final  decree  may  erett,  9  Paige,  636. 
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tion  of  the  master's  report  by  the  usual  order  in  the  clerk's 
office,  is  a  final  decree,*  although  the  case  is  subsequently 
brought  before  the  court  upon  exceptions  to  the  master's  re- 
port.* 

§  944.  The  same  subject  continned  —  In  Tirginia. —  In 

Virginia  it  has  been  repeatedly  decided  that  a  final  decree  is 
one  which  makes  an  end  of  the  cause,  which  decides  the  whole 
matter  in  contest,  costs  and  all,  leaving  nothing  to  be  done 
to  give  completely  the  relief  contemplated  by  the  court  in  the 
cause.' 


1  Coithe  V.  Crane,  1  Barb.  Ch.  21 ; 
Quackenbush  v.  Leonard,  10  Paige, 
131 ;  Mills  V.  Hoag,  7  Paige,  18;  John- 
son V.  Everett,  9  Paige,  636. 

2  Taylor  v.  Read,  4  Paige,  561.  A 
decree  on  a  bill  for  a  specific  per- 
formance on  the  coming  in  of  the 
Toaster's  report  as  to  the  quantity  of 
land  to  he  conveyed  and  the  pay- 
nipntB  to  be  made,  directing  the  bal- 
nnoedue  to  be  paid,  and  a  convey- 
ance to  be  executed,  is  a  final  decree. 
Travis  v.  Waters,  1  Johns.  Ch.  85. 

'  Rawlings  v.  Rawlings,  75  Va.  76 ; 
Barker  v.  Jenkins,  84  Va.  895 ;  s.  c,  6 
S.  K  Rep.  459,  and  cases  cited ;  Welsh 
V.  Solenberger,  85  Va.  441 ;  s.  C,  8  S. 
E.  Rep.  91 ;  Parker  v.  Logan,  83  Va. 
376.  In  West  Virginia  the  court  dis- 
cussed the  distinction  between  inter- 
locutory and  final  decrees  as  fol- 
lows:—  "The  characteristics  of  a 
final  decree  as  contradistinguished 
from  an  interlocutory  decree  have 
been  so  often  pointed  out  by  this 
court,  and  are  now  so  familiar  to  the 
profession,  that  little  need  be  said 
upon  the  subject  in  this  opinion. 
•  According  to  the  uniform  decisions 
of  this  court  a  decree  which  disposes 
of  the  whole  subject,  gives  all  the  re- 
lief that  is  contemplated,  and  leaves 
nothing  to  be  done  by  the  court,  is 
only  to  he  regarded  as  final.  On  the 
o:,lipr  hand  every  decree  which  leaves 


anything  in  the  cause  to  be  done  by 
the  court  is  interlocutory  as  between 
the  parties  remaining  in  court'  Ryan 
V.  McLeod,  32  Gratt  376.  If  any- 
thing, no  matter  what,  remains  to  he 
done  by  the  court  in  the  cause,  and 
the  parties,  nor  any  of  them,  are  not 
put  out  of  court,  the  decree  is  not 
final  but  interlocutory.  No  case  has 
been  cited  by  this  court,  said  Judge 
Baldwin  in  Cocke  v.  Oilpin,  1  Rok 
(Va.)  22,  in  which  the  decree  has  been 
held  to  be  final,  where  the  judicial 
action  of  the  court  in  the  cause  has 
not  been  exhausted.  He  used  the 
expression,  'further  action  of  the 
court  in  the  cause,'  he  said,  to  distin- 
guish it  from  that  action  of  the  court 
which  is  common  to  both  final  and 
interlocutory  decrees,  and  which  may 
be  regarded  as  not  in,  but  beyond,  the 
cause,  namely,  such  measures  as  are 
necessary  to  carry  the  decree  into 
execution,  and  which  do  not  affect 
the  merits  of  the  case  as  previously 
adjudicated.  See,  also,  Ryan  v.  Mc- 
Leod, 32  Gratt.  367 ;  Rawlings  v.  Raw- 
lings, 75  Va.  76 ;  Jameson  v.  Major 
(West  Va.),  9  S.  E.  Rep.  480."  Noel's 
Adm'r  v.  Noel's  Adm'r  (West  Va.),  9 
S.  E.  Rep.  585.  See,  also.  Core  v. 
Strickler,  24  West  Va.  693 ;  Fowler 
V.  Lewis'  Adm'r  (West  Va.),  14  a  R 
Rep.  447,  468. 
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§  945.  Final  decrees  illastrated. —  A  decree  ib  iinal  for 
the  purpose  of  appeal  when  it  adjudicates  all  matters  within 
the  pleadings,  although  it  orders  an  accounting  in  respect  to 
operations  of  the  defendants  during  the  pendency  of  the 
suit.'  Where  parties  are  entirely  dismissed  from  a  case  by  a 
decree  it  is  final  and  authorizes  an  immediate  appeal,  although 
other  matters  are  retained  in  which  they  as  parties  have  no 
interest.*  A  decree  fixing  the  priority  of  claims  against  an 
insolvent  corporation  and  directing  the  Bale  of  its  property 
for  their  payment  is  a  final  decree.'  A  decree  setting  aside 
an  assignment  and  ordering  a  reference  to  ascertain  amounts 
and  priorities  of  creditors'  claims  is  fiii4.1.*  A  decree  aflBrm- 
ing  the  sale  by  a  receiver  of  property  of  the  drainage  fund 
held  in  trust  by  the  city  of  New  Orleans  to  satisfy  the  claim 
of  a  judgment  creditor  of  the  fund  was  held  to  be  a  final  de- 
cree.' A  decree  in  a  suit  for  foreclosure  of  a  railroad  mort- 
gage, that  the  claim  of  an  intervening  creditor  to  an  interest 
in  certain  locomotives  in  the  posses&ion  of  the  receiver  and  in 
use  on  the  road  was  just,  and  entitled  to  priority  over  the 
mortgage  debt,  is  a  final  decree,  upon  a  matter  distinct  from 
the  general  subject  of  the  litigation.'  An  order  authorizing  a 
receiver  of  a  railroad  company  to  borrow  a  sum  of  money  on 
his  certificates  and  directing  that  the  same  shall  be  a  first  lien 
on  the  property,  made  after  a  decree  of  foreclosure  and  sale 
of  the  property  and  pending  an  appeal  therefrom,  is  a  final 

>  Winthrop  Iron  Co.  v.  Meeker,  109  '  Hoffman  v.  Kox,  50  Fed.  Rep.  484, 

U.  S.  180,  distinguished  from  patent  where  the  court  said : — "  The  bring- 

cases.  ing  of  the  fund  into  court  was  for 

2  Grant  v.  East  &  West  R.  Co.  (C.  the  final  distribution  as  decreed  and 

C.  A.),  50  Fed.  Rep.  795 ;  Hill  v.  Rail-  not  to  be  held  pending  the  ascertain- 

road  Co.,  140  U.  S.  52.    In  the  case  ment  of  the  principles  upon  which 

first  cited  the  court  said: — "In  all  it  should  be  distributed.    Hillv.  Bail- 

the  cases  cited  and  reviewed  by  Mr.  road    Co.,   140    U.    S.    58;  Bank  v. 

Justice  Blatchford  in  delivering  the  Sheffy,  140  U.  S.  445." 

opinion  of  the  court  in  Iron  Co.  v.  *  Talley  v.  Curtain,   58  Fed.   Rep. 

Martin,  132  U.  S.  91,  in  support  of  4,  5. 

their  decision  in  that  case,  the  de-  'New  Orleans  v.  Peake,  2  U.  S. 
crees,  though  decisive  of  the  main  App.  403,  holding  that  the  city  of 
issue  between  the  parties  thereto,  still  New  Orleans  had  an  appealable  in- 
left  for  further  settlement  before  the  terest  in  the  decree, 
master  other  and  dependent  issues  6  Trust  Co.  v.  Grant  Locomotive 
between  the  same  parties."  Works,  135  U.  S.  207. 
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decree.'  An  order  of  the  circuit  court  reviving  a  suit  in  the 
name  of  the  executor  of  the  plaintiff,  on  a  bill  of  revivor  after 
decree  therein,  and  ordering  that  the  executor  have  the  full 
benefit  of  the  decree  and  power  to  enforce  the  same,  is  a  final 
decree.' 

§  946.  The  same  subject  continued. —  A  decree  in  a  suit 
for  foreclosure,  fixing  and  allowing  compensation  to  the 
trustee  and  dismissing  exceptions  thereto,  is  a  final  decree.' 
A  decree  made  by  the  circuit  court,  directing  the  payment  of 
costs  and  expenses  out  of  a  fund  in  court  to  the  complain- 
ant —  the  fund  in  the  meantime  remaining  in  the  court  in 
course  of  administration  —  is  pro  tamto  a  final  decree  from 
which  an  appeal  will  lie.*  A  decree  dismissing  a  bill  and  ad- 
judging the  equities  in  favor  of  the  cross-complainant  is  final 
for  the  purpose  of  appeal,  though  leave  is  given  to  apply 
for  a  further  incidental  order.*  A  decree  in  a  suit  to  com- 
pel a  railroad  company  to  do  an  express  company's  business, 
which  requires  the  carriage  and  fixes  the  compensation,  and 
adjudges  costs  and  awards  execution,  is  a  final  decree,  al- 
though leave  is  given  to  parties  to  apply  for  a  modification 
of  the  rates,  and  a  supplemental  order  is  made  relating  to  the 
settlement  of  the  accounts  (rhich  accrued  pending  the  suit.' 
A  decree  that  certain  deeds  should  be  set  aside  as  fraudulent 
and  void ;  that  certain  lands  and  slaves  should  be  delivered 
up  to  the  complainant ;  that  one  of  the  defendants  should  pay 
a  certain  amount  of  money  to  the  complainant;  that  the  com- 
plainant should  have  execution  for  these  several  matters; 
shat  the  master  should  take  an  account  of  certain  matters; 
And  so  much  of  the  bill  as  related  to  those  matters  to  be  re- 
tained and  the  remainder  dismissed, —  was  held  to  be  a  final 
decree.'  Where  the  circuit  court  decreed  that  the  defendants 
pay  into  the  clerk's  oflBce,  on  or  before  November  1st,  the 
sum  due,  "  or,  in  default  thereof,  the  court  will  at  the  next 

1  Mb  parte  Farmers'  Loan  &  Trust  'Elliott  v.  Sackett,  108  U.  S.  183. 

Co.,  129  U.  S.  306.  6  St  Louis  &c.  Ey.  Co.  v.  Southern 

^Twry  u  Sharon,  181  U.  S.  40.  Express  Co.,  108  U.  a  34;  Missouri 

>  Williams  v.  Thomson,  111  U.  S.  &c.  Ry.  Co.  v.  Dinsmore,  108  U.  S.  80. 

^34.  '  Forgay  v.  Conrad,  6  How.  301. 

4  Trustees.  w-Greenough,  105  U.  S. 
537. 
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term  of  this  court  appoint  a  receiver,"  the  decree  was  final.' 
A  decree  in  favor  of  complainant  for  a  perpetual  injunction 
with  costs  is  a  final  decree,  although  it  does  not  in  terms  dis- 
miss a  cross-bill.'  A  decree  directing  a  sale  of  trust  property, 
and  that  the  proceeds  be  brought  into  court,  is  a  final  decree.' 
A  decree  granting  the  prayer  of  a  bill  to  perpetuate  testi- 
mony, and  appointing  commissioners,  is  a  final  decree.^ 

§947.  The  same  subject  continned  —  Foreclosure  sales. 

A  decree  of  sale  in  a  foreclosure  suit,  which  settles  all  the 
rights  of  the  parties  and  leaves  nothing  to  be  done  but  to 
make  the  sale  and  pay  out  the  proceeds,  is  a  final  decree.*  In 
a  suit  to  set  aside  proceedings  of  foreclosure  and  to  obtain  a 
conveyance  of  the  mortgaged  property,  a  decree  is  final  for 
the  purpose  of  appeal  which  denies  the  relief  and  orders  the  sale 
to  go  on  and  the  surplus  to  be  paid  to  the  mortgagor.*  A 
decree  that  mortgaged  premises  shall  be  sold  at  public  auction 
by  the  marshal  unless  the  amount  found  due  for  arrears  of 
interest,  with  taxed  costs,  shall  be  paid  before  the  day  of  sale,  is 


1  Wabash  &  Erie  Canal  Co.  v.  Beers, 
1  Black,  54 

«  French  v.  Shoemaker,  12  Wall.  86. 

'Washington  &c.  R.  Co.  v.  Wash- 
ington, 7  Wall  575.  The  Supreme 
Court  of  the  District  of  Columbia  at 
special  term  confirmed  a  sale  of  real 
estate  by  a  trustee,  without  giving 
notice  to  interested  parties.  Those 
parties  subsequently  appeared,  and 
on  their  motion,  after  notice  and 
hearing,  the  sale  was  vacated  and  the 
trustee  at  whose  request  it  was  made 
was  removed.  It  was  held  that  an 
appeal  lay  from  the  decree  to  the 
general  term  of  the  court.  The  court 
said:  —  "It  was  not  an  appeal  simply 
from  an  order  refusing  to  set  aside 
the  decree  of  confirmation,  but  one 
that  involved  the  integi'ity  of  the 
order  confirming  the  sale,  and,  there- 
fore, the  merits  of  the  whole  case 
made  by  the  petition.''  Kenady  v. 
Edwards,  134  U.  S.  124.  An  order, 
made  upon  the  hearing  of  a  demur- 


rer, granting  relief  upon  certain  con- 
ditions to  be  fulfilled  by  plaintiff, 
and  dismissing  the  bill  in  the  (future) 
event  of  non-compliance,  though 
wholly  irregular,  is  not  a  final  de- 
cree from  which  an  appeal  will  lie, 
but  merely  the  foundation  of  one. 
Jones  V.  Craig,  127  U.  S.  214  Where 
an  order  taking  the  bill  as  confessed 
by  one  defendant  and  directing  that 
the  cause  be  proceeded  in  thence- 
forth ex  parte  as  to  him  was  entered 
before  the  decree  was  made  sustain- 
ing the  demurrer  of  the  other  de- 
fendant and  dismissing  the  bill  as 
against  him.  that  decree  is  final  as 
to  the  latter,  and  one  from  which  the 
plaintiff  can  appeal.  Stewart  v.  Mas- 
terson,  131  U.  S.  151. 

*  Jerome  v.  Jerome,  5  Conn.  353. 

»  Grant  v.  Phoenix  Ins.  Ca,  106  U. 
S.  429,  431,  and  cases  there  cited; 
Parsons  v.  Robinson,  122  U.S.  112; 
Ray  V.  Law,  3  Cranch,  179. 

^  Ex  parte  Norton,  108  U.  S.  287. 
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final.*  A  decree  in  a  foreclosure  suit,  ascertaining  the  amount 
due  and  directing  payment  within  a  year,  and  providing  for 
an  order  of  sale  in  default  of  payment,  is  a  final  decree.'  In 
Louisiana  a  summary  proceeding  to  foreclose  a  mortgage, 
which  is  in  substance  a  decree  of  foreclosure  and  sale,  is  a 
final  decree,  and  an  appeal  lies  from  it.' 

§  948.  Filial  decree  on  a  collateral  matter. —  A  decree,  to 
be  a  final  one  within  the  meaning  of  statutes  providing  for 
appeals,  need  not  necessarily  be  one  that  disposes  of  all  the 
issues  presented  in  the  case  finally,  but  may  include  a  final 
determination  of  a  collateral  matter  distinct  from  the  general 
subject  of  litigation,  affecting  only  the  parties  to  the  particu- 
lar controversy,  and  finally  adjudicating  that  controversy.* 
Thus  where  the  licensee  of  a  patent  brought  a  suit  for  in- 
fringement, joining  the  owner  as  a  co-complainant,  and  the 
latter  moved  that  the  cause  be  dismissed  as  to  him  because 
brought  without  his  authority,  and  issues  of  law  and  fact  were 
presented  by  the  motion  distinct  from  the  general  issues  in 
the  case,  an  order  overruling  the  motion  was  held  to  be  final 
and  appealable.' 

1  Bronson  v.  La  Crosse  &c  E.  Co.,  Ill  U.  S.  689;  s.  C,  4  S.  Ct  Rep.  638; 

2  Black,  528.  Trustees  v.  Greenough,  105  U.  S.  537 ; 

*Ex  parte  Milwaukee  &c.  R  Co.,  2  Central  Trust  Co.  v.  Marietta  &c.  Ry. 

Wall  440.  Co.,  48  Fed.  Rep.  851. 

'Marin  v.  Lalley,  17  WalL  14.    A  « Brush  Electric  Co.  u  Electric  Imp. 

substantial  error,  to  the  prejudice  of  Co.,  51  Fed.  Rep.  557,  where  Knowles, 

one  of  the  parties,  may  originate  in  D.  J.,  points  out  that  "  these  questions 

a  decree  distributing  the  proceeds  of  would  not  be  again  presented."  In  re- 

a  sale  under  a  decree  of  foreclosure ;  gard  to  motions  to  dismiss  by  a  party 

and  no  question  can  be  raised  against  whose  name  is  used  without  author- 

the  right  to  appeal  from  such  a  de-  ity,  see  §  449,  supra;  Daniels  v.  Dan- 

cree.     Chicago  &c.  R  Co.  v.  Fosdick,  iels,  9  Colo.  133 ;  S.  C,  10  Pac.  Rep. 

106  U.  S.  83.  661 ;  Lithographing  Co.  v.  Crane,  13 

*  Brush  Electric  Co.  v.  Electric  Imp.  N.  Y.  Supl.  835 ;  Stephens  v.  Hall,  10 

Co.  (C.  C.  A.),  51  Fed.  Rep.  557,  561.  N.  Y.  Supl.  753.   In  Stich  v.  Goldner, 

It  would  seem,  also,  that  the  impor-  38  Cal.  609,  an  appeal  was  sustained 

tance  of  this  collateral  matter  should  from  a  final  judgment  against  an  in- 

be  considered.    Terry  v.  Sharon,  131  tervenor.    The  same  point  was  ruled 

U.  S.  46 ;  a  C,  9  S.  Ct  Rep.  705.   See,  the  same  way  in  People  v.  Pfeiflfer, 

also,  Bronson  v.  Railroad  Co.,  2  Black,  59  Cal.  90 ;  Coburn  v.  Smart,  53  Cal. 

580 ;  Central  Trust  Co.  v.  Grant  Loco-  743,  and    Henry  v.   Insurance    Co., 

motive  Works,  135  U.  S.  309 ;  S.  C,  10  16  Colo.  179 ;  S.  a,  26  Pac.  Rep.  319.  On 

S.  Ct  Rep.  736 ;  Williams  v.  Morgan,  the  exact  question  raised  in  the  case 
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§  949.  Interlocutory  decrees  —  Generally. —  Where  a  de- 
cree leaves  something  more  to  be  done  than  the  mere  minis- 
terial execution  of  it  as  rendered,  it  is  interlocutory,  and  not 
final  for  the  purpose  of  appeal,  even  though  it  settles  the  equi- 
ties of  the  bill.'  A  decree  that  money  shall  be  paid  into  court, 
or  that  property  shall  be  delivered  to  a  receiver,  or  that  prop- 
erty held  in  trust  shall  be  delivered  to  a  new  trustee  appointed 
by  the  court  for  preservation  pending  the  suit,  is  interlocu- 
tory merely,  and  no  appeal  lies  from  it.' 

§  960.  Interlocutory  decrees  Illustrated. —  A  decree  de- 
claring the  jurisdiction  of  the  court,  prior  to  proceedings  on 
the  merits,  is  not  a  final  decree  for  the  purpose  of  an  appeal.' 
A  decree  will  not  be  held  final,  though  at  the  head  of  the 
paper  on  which  it  was  written  are  the  words  "  Final  decree," 
and  the  cause  was  thereafter  left  off  the  docket  by  the  clerk, 
where  there  was  no  order  of  the  court  directing  it  to  be  re- 
moved as  an  ended  cause,  and  there  is  nothing  in  the  decree 
itself  showing  that  the  court  intended  to  put  an  end  to  the 
cause.*  A  decree  rendered  at  the  suit  of  a  stockholder  re- 
moving the  liquidators  of  a  corporation  because  they  had  in- 
terests adverse  thereto,  and  appointing  receivers  having  the 
powers  and  duties  of  liquidators  in  addition  to  the  usual 
functions  of  receivers,  is  not  a  final  decree  as  to  the  displaced 
liquidators  from  which  they  can  appeal  either  in  their  official 
or  individual  capacities.*  On  a  bill  by  a  junior  mortgagee  a 
decree  was  made  "  interlocutory  "  in  express  terms,  estab- 
lishing his  right  to  redeem  the  prior  mortgage,  but  postpon- 
ing a  sale  and  determination  of  the  amounts  due  "  for  further 
order  and  decree."    It  was  held  that  the  decree  was  not  final.' 

stated  in  the  text,  see,  also,  May  v.  '  Benjamin  v.  Dubois,  118  U.  S.  46. 

Hardin's  Ex'rs,  13  B.  Mon.  344.    A  «Ward   v.    Funsten,   86  Va.   359; 

decree  for  alimony  pendente  lite  has  S.  C,  10  S.  E.  Rep.  415. 

been   classed  as  a  final  decree,  al-  '  Dufour  v.  Lang  (C.  C.  A.),  54  Fed. 

though  the  issues  in  the  pleadings  Rep.  913. 

are  not  involved  in  awarding  the  '  Burlington  &o.  Ry.  Co.  v.  Sim- 
same.  Sharon  v.  Sharon,  67  Cal.  195 ;  mons,  128  U.  S,  53.  A  receiver  of  the 
a  a,  7  Pac.  Rep.  456,  685 ;  8  Pac  Rep.  rents  and  profits  of  property  was  ap- 
709.  pointed  in  a  foreclosure  suit,  and  a 

1  Dodge  V.  Twell,  185  U.  S.  335,  and  writ  of  assistance  issued  to  put  him 

cases  cited.  in  possession.    The  occupant,  not  a 

'Forgay  v.  Conrad,  6  How.  301.  party  to  the  suit,  brought  a  petition 
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§961.  The  same  subject  continued. —  In  a  partition  suit 
a  decree  settling  the  several  interests  of  the  parties  in  the 
property  and  referring  it  to  a  master,  to  proceed  to  a  parti- 
tion according  to  law,  under  the  direction  of  the  court,  is  not 
a  final  decree.  The  final  relief  sought  is  the  setting  off  to  the 
complainant  in  severalty  his  share  of  the  property  in  money 
or  in  kind.'  A  decree  in  a  foreclosure  suit  which  does  not 
order  a  sale  of  the  property,  but  overrules  the  defense  set 
forth  in  a  cross-bill,  declares  that  the  complainant  is  the  owner 
of  the  debt  secured,  and  refers  the  case  to  an  auditor  to  ascer- 
tain the  amount  due  thereon,  amount  of  liens,  etc.,  is  not  a 
final  decree.*  A  decree  entered  in  proceedings  to  foreclose  a 
railroad  mortgage,  which  orders  a  sale  "  at  such  time  and 
place  as  the  court  may  hereafter  determine,"  and  refers  the 
cause  to  a  master  with  instructions  to  ascertain  the  extent 
and  amount  of  prior  and  junior  liens,  prepare  and  report  de- 
tailed statements  of  the  several  properties,  and  an  order  of 
sale  and  form  of  advertisement  therefor,  is  not  final  for  the 
purpose  of  appeal.'  A  decree  referring  it  to  a  master  to 
take  an  account  upon  evidence  and  examination  of  parties, 
and  to  decide  allowances  and  report  to  the  court,  is  not  final.* 
Where  the  circuit  court  decreed  that  the  complainants  were 
entitled  to  two-sevenths  of  certain  property,  and  referred  the 
matter  to  a  master  to  take  and  report  an  account  of  it,  and 
then  reserved  all  other  matters  in  controversy  between  the 
parties  until  the  coming  in  of  the  master's  report,  it  was  held 
not  a  final  decree  for  the  purpose  of  an  appeal.*  A  decree  of 
foreclosure  adjudging  priority  to  certain  kinds  of  claims,  and 
referring  to  the  master  the  determination  of  the  amounts  of 
the  same  and  holders  thereof,  though  final  as  to  the  mort- 
gagor's interest,  is  interlocutory  as  to  the  other  matters  in- 
to enjoin  the  execution  of  the  writ,  i  Green  v.  Fisk,  103  U.  S.  518 ; 
which  was  overruled.  It  was  held  Green  v.  Fisk,  103  U.  S.  580. 
not  to  be  a  final  decree,  and  an  ap-  2  Grant  v.  Phoenix  Mut  L.  Ins.  Co., 
peal  was  dismissed.    Hentig  v.  Page,     106  TJ.  S.  429. 

103  U.  S.  219.    An   order  of  process        '  Parsons  v.  Robinson,  132  U.  S.  112. 
to  carry  into  execution  a  final  de-        <Beebe  v.   Russell,  19  How.   283; 
cree  is  not  itself  a  final  decree  for    Farrelly  v.  Woolfock,  19  How.  388. 
the  purpose  of  appeal.    Callan  v.  May,        '  Perkins  v.  Fourniquet,  6  How.  206. 
3  Black,  541.    See,  also,  McMicken  v. 
Perin,  20  How.  13a 
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volved.'  A  decree  of  a  circuit  court  that  all  the  moneys 
recovered  under  a  decree  made  at  a  prior  term  be  distributed, 
and  referring  the  case  to  a  master  to  state  an  account,  is  not 
a  final  decree.*  In  proceedings  for  foreclosure,  an  order  of 
the  Supreme  Court  of  the  District  of  Columbia  in  general 
term,  remanded  to  the  special  term,  for  hearing  in  the  first 
instance  an  application  of  the  receiver  for  an  order  on  the  oc- 
cupant of  one  of  the  houses  in  question  to  attorn  and  pay 
rent  to  him,  is  an  interlocutory  order  from  which  no  appeal 
can  be  taken.*  A  decree  of  sale  which  leaves  the  amount  of 
the  debt  and  the  quantity  of  property  to  be  sold  for  future 
determination  is  not  a  final  decree.*  A  bill  was  filed  by  re- 
siduary legatees  against  an  executor  for  their  portions  of  the 
estate.  After  reference  to  a  master,  report  and  exceptions 
overruled,  the  court  decreed  that  complainants  should  have 
execution  for  the  sum  reported  in  the  hands  of  the  executors ; 
and  as  to  the  residue  of  the  debts  due  the  estate,  as  soon  as 
the  same  or  part  of  them  should  be  collected,  the  amount 
should  be  paid  into  court  for  distribution,  to  be  made  under 
the  direction  of  the  court.  It  was  held  that  this  was  an  in- 
terlocutory decree  and  not  subject  to  appeal.* 

§  953.  The  same  subject  continued. —  A  decree  that  the 
plaintiff  recover  of  the  defendant  the  highest  market  value  of 
certain  bonds  to  be  ascertained  by  the  court  in  special  term  is 

1  Porter  v.  Pittsburgh  Bessemer  erty  remaining  undisposed  of  in  their 
Steel  Ca,  130  U.  S.  649.  hands,  but  without  deciding  how  far 

2  Ogllvio  V.  Knox  Ins.  Co.,  2  Black,  the  trustees  might  be  liable  to  the 
539.  Where  the  basis  of  the  decree,  assignee  for  the  proceeds  of  sales 
embracing  the  equities  of  the  bill,  is  previously  made  and  paid  away  to 
found,  but  the  distribution  among  the  creditors;  directing  an  account 
the  parties  in  interest  depends  upon  to  be  taken  of  these  last-mentioned 
facts  to  be  reported  by  the  master,  sums  in  order  to  a  final  decree, —  is 
until  the  court  shall  have  acted  upon  not  a  final  decree  for  the  purpose  of 
his  report  and  sanctioned  it  the  de-  appeal.  Pulliam  v.  Christian,  6  How. 
cree  is  not  final.     Craighead  v.  Wil-  209. 

son,  18  How.  199.    A  decree  of  the  '  Grant  v.  Phoenix  Mut.  Ll  Ins.  Co., 

circuit  court   setting  aside    a  deed  121  IT.  8.  118. 

made   by    a    bankrupt    before    his  *  North  Carolina  R  Co.  v.  Swasey, 

bankruptcy ;   directing  the  trustees  23  Wall.  405. 

under  the  deed  to  deliver  over  to  the  '  Young  v.  Smith,  15  Pet  287. 

assignee  in  bankruptcy  all  the  prop- 
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not  a  final  decree.'  An  order  to  pay  a  fund  into  the  registry 
of  the  court  for  preservation  during  the  pendency  of  the  liti- 
gation as  to  its  ownership  is  an  interlocutory  and  not  a  final 
decree.*  A  decree  of  affirmance  by  the  circuit  court  on  ap- 
peal from  the  district  court  without  taxation  of  costs  and 
without  specifying  the  sum  for  which  it  is  rendered  is  not 
final  for  the  purpose  of  appeal.'  A  decree  in  equity  setting 
aside  a  conveyance  of  personalty  and  of  real  estate,  appointing 
a  receiver  and  ordering  a  sale  of  what  the  defendant  had  not 
parted  with,  and  an  accounting  for  the  proceeds  of  the  per- 
sonalty he  had  disposed  of,  and  that  the  receiver  pay  certain 
arrears  of  alimony  due  the  plaintiff  and  hold  the  balance  sub- 
ject to  the  order  of  the  court  as  to  alimony  subsequently  to 
accrue,  is  not  a  final  order  from  which  an  appeal  can  be  taken, 
for  there  still  remains  to  be  determined  what  personal  prop- 
erty had  been  parted  with  and  what  was  its  value,  and  the 
amount  of  the  proceeds  to  be  accounted  for.*  A  decree  which 
simply  set  aside  one  sale  and  ordered  another  is  not  final  to 
give  the  purchaser  a  right  of  appeal."  A  decree  in  a  State 
court  that  an  injunction  of  the  court  below  be  dissolved  is  not 
final  for  an  appeal.'  A  decree  dissolving  an  injunction,  where 
the  bill  itself  is  not  dismissed,  gives  no  right  of  appeal.'  A  re- 
straining order  in  an  action  for  an  injunction  "  to  operate  until 
the  further  order  of  this  court"  was  held  to  be  an  interlocu- 
tory order  only.'  Where  a  temporary  injunction  was  granted 
against  a  judgment  at  law,  and  afterwards  the  plaintiffs  in 
the  suit  at  law  appeared  and  answered  denying  the  fraud,  etc., 
and  the  court  without  dismissing  the  bill  or  making  the  in- 
junction perpetual  granted  a  new  trial  at  law,  it  was  consid- 
ered that  the  case  was  still  pending,  and  an  appeal  from  the 
decree  granting  a  new  trial  was  dismissed.'  A  decree  grant- 
ing an  injunction  restraining  further  trespasses  and  an  account 

1  FoUansbee  v.  Ballard  Paving  Co.,  waukee  &o.  R  Co.,  1  Wall.  685 ;  s.  G, 

101  U.  a  410.  3  WalL  196. 

*  Louisiana  Nat  Bank  v.  Whitney,        '  Moses  v.  Mobile,  15  Wall.  887. 
131  U.  S.  284.  '  McCollum  v.  Eager,  3  How.  61. 

'Wheeler  v.  Harris,  18  Wall.  51.  'Hadley  v.  Ulrich  (Okla,),  33  Pac. 

<  Lodge  V.  Twell,  185  U.  8.  333.  Rep.  705. 

SButterfleld    v.   Usher,    91    TJ.   S.        » Lea  u  Kelly,  15  Pet  31& 
246,  distinguishing  Blossom  v.  Mil- 
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of  damages  already  suffered  is  not  final,  and  is  not  appealable 
so  long  as  the  account  remains  to  be  taken.'  It  makes  no  dif- 
ference that  the  same  decree  dismissed  the  defendant's  cross- 
complaint.  His  right  to  appeal  from  that  will  be  preserved 
with  and  accompany  the  main  decree.*  A  decree  of  the  high- 
est court  of  equity  of  a  State,  affirming  the  decretal  order  of 
an  inferior  court  of  equity  of  the  same  State,  refusing  to  dis- 
solve an  injunction  granted  on  the  filing  of  the  bill,  is  not  a 
final  decree  for  the  purpose  of  appeal.'  A  decree  on  a  cross- 
bill is  not  final  for  the  purpose  of  appeal.* 

§  953.  The  same  subject  continued  —  Injunction  and  ac- 
count.—  A  decree  in  a  suit  for  infringement  of  a  patent,  es- 
tablishing infringement,  awarding  an  injunction,  and  for  an 
account  and  a  reference  to  a  master,  is  interlocutory  and  not 
final."  Consequently  so  long  as  the  case  is  in  that  stage,  or 
even  after  a  rehearing  has  been  refused,*  the  decree  does  not 
prevent  an  inquiry  into  the  validity  of  the  patent  in  an  inde- 
pendent suit  in  the  same  '  or  in  another  court.' 

§  954.  Tahing  appeals  in  the  federal  courts. —  In  the  fed- 
eral courts  an  appeal  must  be  taken  by  a  judge  who  has 
power  to  sign  a  citation.'  An  appeal  from  a  decree  of  the 
circuit  court  is  not  "  taken  "  until  it  is  in  some  way  presented 
to  the  court  which  made  the  decree  appealed  from,  so  as  to 

1  Keystone  Iron  Co.  v.  Martin,  133  rehearing  upon  additional  proofs  at 
U.  S.  91 ;  Winters  v.  Ethell,  133  U.  S.  a  subsequent  term.  Harmon  v. 
307.  Struthers,  supra.    See,  also,  to  the 

2  Winters  v.  Ethell,  133  U.  &  207,  same  eflEect,  Fourniquet  t>.  Perkins,  16 
210.  How.  83. 

» Gibbons  v.  Ogden,  6  Wheat.  448.  «  Harmon  v.  Struthers,  48  Fed.  Rep. 

A  decree  upon  motion  to  dissolve  an  260. 

injunction  which  does  not  dispose  of  '  Harmon  v.  Struthers,  48  Fed.  Eep. 

the  bill  is  not  final  for  the  purpose  260. 

of  an  appeal.   Verden  v.  Coleman,  18  »  Chemical  Works  v.  Hecker,  2  Ban. 

How.  86;  Thomas  v.  Wooldridge,  23  &  A.  351. 

Wall.  283.  9  Sage  v.   Railroad  Ca,  96  U.   S. 

*Ayres   v.  Carver,  17  How.   591;  713;  Barrel  v.  Transportation  Co.,  3 

Ex  parte  Railroad  Co.,  95  U.  S.  331.  Wall.  434;  Pierce  v.   Cox,   9  Wall. 

'  Harmon  v.  Struthers,  48  Fed.  Rep.  786.    The  Supreme  Court  of  the  Dis- 

300;  Chemical  Works  v.  Hecker,  3  trict  of  Columbia,  while  sitting  in 

Ban.  &  A.  361 ;  Barnard  v.  Gibson,  7  special  term,  can  allow  an   appeal 

How.  650 ;  Hnmiston  v.  Stainthorp,  to  the  United  States  Supreme  Court 

2  Wall.  106.    It  may  be  opened  for  from  a  final  decree  of   that  court 
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put  an  end  to  its  jurisdiction  over  the  case.'  Cross-appeals 
must  be  prosecuted  like  other  appeals,  and  therefore  a  cross- 
appeal  is  not  taken  until  brought  to  the  attention  of  the  court 
whose  decree  it  questions.'  A  party  wishing  an  appeal  should 
make  an  application  for  its  allowance  in  open  court  or  to  the 
judge  at  his  chambers,  and  should  name  his  securities.'  The 
prayer  for  an  appeal  and  the  order  allowing  it  constitute  a 
valid  appeal ;  the  bond  is  not  essential  to  it.''  No  formal  or- 
der of  allowance  is  necessary.  The  court  by  taking  security 
on  an  appeal,  followed  when  necessary  by  signing  the  cita- 
tion, allows  an  appeal.'  Where  an  appeal  becomes  inoperative 
by  reason  of  the  failure  to  docket  it  in  time,  the  subsequent 
signing  of  a  citation  is,  in  effect,  the  allowance  of  a  new  ap- 
peal.' An  appeal  will  not  be  dismissed  because  the  appellees 
are  not  named  in  the  order  allowing  it,  but  are  described  as 


rendered  at  general  term.  Richards 
V.  Maokall,  113  TJ.  S.  539. 

'  Credit  Co.  v.  Ark.  Central  Ry. 
Co.,  128  U.  S.  258.  An  appellant  may 
retain  a  new  solicitor  to  prosecute 
an  appeal.  M'Laren  v.  Charrier,  5 
Paige,  530,  534.  In  New  Jersey  It  is 
the  notice  of  appeal  filed  in  the  court 
of  chancery  that  is  the  appellate  act 
giving  the  court  of  appeals  cogni- 
zance of  the  casa  The  petition  of 
appeal  subsequently  filed  in  the  ap- 
pellate court  is  only  in  the  nature  of 
a  pleading  tending  to  form  an  issue. 
Barton  »  Long,  45  N.  J.  Eq.  160; 
Phillips  V.  PuUen,  45  N.  J.  Eq.  157, 
158. 

i  Farrar  v.  Churchill,  135  U.  S.  613. 

5  Mussina  v.  Cavazos,  20  How.  280. 

*  Edmonson  v.  Bloomshire,  7  Wall. 
306.  The  rule  of  the  district  court 
requiring  an  appeal  to  be  in  writing 
and  filed  with  the  clerk  may  be  dis- 
pensed with  by  that  court.  Winslow 
V.  Wilcox,  105  U.  S.  447. 

5  Brandies  v.  Cochrane,  105  TJ.  S 
262 ;  Sage  v.  Central  R  Co.,  96  U.  S. 
712 ;  Washington  &c.  R.  Co.  v.  Wash- 
ington, 7  Wall.  575 ;  Brown  v.  McCon- 
ncll,  124  U.  S.  489.    The  order-book 


of  the  circuit  court  may  be  amended 
by  the  judge's  direction  by  the  in- 
sertion of  an  appeal  therein,  after 
the  term  is  over,  where  an  appeal 
was  actually  taken.  Hudgins  v. 
Kemp,  18  How.  530.  The  accept- 
ance, subsequent  to  an  appeal  in  open 
court,  of  an  appeal  bond,  to  perfect 
the  appeal,  by  the  district  judge, 
cannot  be  considered  as  the  allow- 
ance of  a  new  appeal  at  that  date, 
where  it  was  after  the  term  at  which 
the  decree  was  rendered,  and  no  ci- 
tation was  ever  issued  or  served. 
Radford  v.  Folsom,  123  U.  S.  725. 
The  acceptance  of  a  bond  more  than 
two  years  after  a  decree  was  entered 
cannot  have  the  effect  of  an  allow- 
ance of  a  new  appeal.  Killian  v. 
Clark,  111  U.  S.  784  A  decree  in 
favor  of  certain  claimants  sufii- 
ciently  designates  thera,  for  the  pur- 
pose of  appeal  by  adverse  parties,  bj' 
referring  to  a  prior  order  in  which 
they  are  named.  Miltenberger  v. 
Logansport  &c.  Ry.  Co.,  106  U.  S. 
386. 

6  Stewart  v.  Masterson,  124  U.  S. 
493 ;  Brown  v.  McConnell,  124  U.  S. 
489. 
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"  the  other  parties  "  to  the  decree,  if  the  bond  on  the  appeal 
is  given  to  the  appellees  by  name.*  An  order  for  an  allow- 
ance of  an  appeal  may  be  made  nunc  pro  tunc}  The  want 
of  record  evidence  in  the  circuit  court  that  an  appeal  was 
prayed  is  no  ground  of  dismissal;  the  certificate  of  the  clerk 
that  it  was  so  prayed  is  all  that  is  required.'  The  mere  al- 
lowance of  an  appeal  to  the  Supreme  Court  without  any  steps 
taken  to  perfect  the  same  does  not  divest  the  circuit  court  of 
jurisdiction,  and  it  may  at  the  same  term  vacate  the  order  of 
allowance  and  grant  an  appeal  to  the  circuit  court  of  appeals.* 
Mcmdamtus  will  lie  to  compel  an  appeal  in  a  proper  case.* 

§  955.  The  same  subject  continued  —  Citation. —  If  an 

appeal  is  allowed  in  open  court  at  the'term  at  which  it  is  ren- 
dered the  security  may  be  taken  by  the  court  and  no  citation 
is  necessary ; '  but  if  the  security  is  not  given  until  after  the 
term  is  over,  a  citation  must  be  issued  and  served,  unless  it  has 
been  in  some  proper  form  waived.'    Where  an  appeal  bond 


•  Richardson  v.  Green,  130  U.  S. 
104. 

2  United  States  v.  Vigil,  10  Wall. 
423 ;  Chicago  v.  Bigelow,  7  Wall.  109. 
»  Hudgins  v,  Kemp,  18  How.  530. 

*  Aspen  Min.  &  Sm.  Co.  v.  Billings 
(U.  S.),  14  S.  Ct  Rep.  4,  5,  pointing 
out  that  there  is  nothing  to  the  con- 
trary in  Evans  v.  Bank,  134  U.  S. 
331.  See,  also,  Goddard  v.  Ordway, 
101  U.  S.  745;  Keyser  v.  Farr,  105 
U.  S.  265 ;  §  831,  supra. 

i  Ex  parte  Parker,  120  U.  S.  737; 
United  States  v.  Adams,  6  Wall.  101 ; 
United  States  v.  Gomez,  3  Wall.  750 ; 
Ec  parte  Railroad  Co.,  95  U.  S.  221. 
See  Ex  parte  Virginia  Commission- 
ers, 112  U.  S.  177. 

6  Haskins  v.  St  Louis  &c.  Ry.  Co., 
109  U.  S.  106;  Reily  v.  Lamar,  2 
Cranch,  344 ;  Brookett  v.  Brockett,  2 
How.  238;  Milner  v.  Meek,  95  U.  S. 
252 ;  Dodge  v.  Knowles,  114  U.  S.  486 ; 
United  States  v.  Vigil,  10  Wall.  433 ; 
Chicago  &a  R.  Co.  v.  Blair,  100  U.  S. 
661. 


'  Haskins  v.  St  Louis  &c.  Ry.  Co., 
109  U.  S.  106;  West  v.  Irwin  (C.  C. 
A.X  54  Fed.  Rep.  414;  Hewitt  v.  Fil- 
bert, 116  U.  S.  142;  Richardson  v. 
Green,  130  U.  S.  104;  Garrison  v. 
Cass  County,  5  Wall.  823 ;  Vansant 
V.  Electro-Magnetic  &c.  Co.,  99  U.  S. 
213;  First  Nat  Bank  v.  Omaha,  96 
U.  S.  737.  A  citation  is  necessary 
when  an  appeal  is  allowed  in  open 
court  at  a  term  subsequent  to  the 
rendition  of  the  decree,  though  the 
appellees  be  then  present  by  their 
solicitors.  Chicago  &  Pac.  R.  Co.  v. 
Blair,  100  U.  S.  661.  In  Jacobs  v. 
George  (Nov.  27,  1893),  14  S.  Ct.  Rep. 
159,  160,  Chief  Justice  Fuller  sum- 
marized the  law  and  practice  re- 
lating to  citations  as  follows :  — 
"(1)  Whore  an  appeal  is  allowed  in 
open  court  and  perfected  durins  the 
term  at  which  the  decree  or  judg- 
ment appealed  from  was  rendered, 
no  citation  is  necessary.  (2)  Where 
the  appeal  is  allowed  at  the  term  of 
the  decree  or  judgment  but  not  per- 
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was  approved  by  the  chief  justice  of  the  court  and  filed  with 
the  clerk  during  the  term,  but  it  did  not  appear  to  have  been 
done  while  the  court  was  actually  in  session,  a  citation  was 
held  to  be  necessary.'  An  indorsement  by  the  counsel  for 
the  appellees  of  his  approval  of  a  bond  filed  after  the  term  at 
which  the  appeal  was  allowed  is  equivalent  to  and  dispenses 
with  a  citation  in  form.*  An  order  of  the  Supreme  Court 
served  upon  the  appellee,  to  appear  and  argue  the  cause  if  he 
sees  fit,  is  the  legal  equivalent  of  a  citation.' 

§  956.  Citation  on  appeals  continued  —  Service  and 
waiver. —  Service  of  citation  upon  the  attorney  of  a  party  is 
as  valid  as  if  served  on  the  party  himself.^  Where  a  party 
dies  before  the  appeal  is  allowed  and  prosecuted,  the  suit 
should  be  revived  in  the  subordinate  court,  and  the  citation. 


f ected  until  after  the  term,  a  citation 
is  necessary  to  bring  in  the  parties ; 
but  if  the  appeal  be  docketed  here  at 
our  next  ensuing  term,  or  the  record 
reaches  the  clerk's  hands  seasonably 
for  that  term,  and  legal  excuse  exists 
for  lack  of  docketing,  a  citation  may 
be  issued  by  leave  of  this  court,  al- 
though the  time  for  taking  the  appeal 
has  elapsed.  (3)  Where  the  appeal 
is  allowed  at  a  term  subsequent  to 
that  of  the  decree  or  judgment,  a 
citation  is  necessary  but  may  be  is- 
sued properly  returnable,  even  after 
the  expiration  of  the  time  for  taking 
the  appeal,  if  the  allowance  of  the 
appeal  were  before.  (4)  But  a  cita- 
tion is  one  of  the  necessary  elements 
of  an  appeal  taken  after  the  term, 
and  if  it  is  not  issued  and  served  be- 
fore the  end  o£  the  next  ensuing 
term  of  this  court,  and  not  waived, 
the  appeal  becomes  inoperative. 
Hewitt  V.  Filbert.  116  U.  S.  142; 
Richardson  v.  Green,  130  U.  S.  104 ; 
Kvans  v.  Bank,  134  U.  S.  330 ;  Green 
V.  Elbert,  137  U.  a  615." 

1  Vansant  v.  Electro-Magnetic  &o. 
Co.,  99  U.  a  318.  The  allowance  by 
the  Supreme  Court  of  the  District  of 


Columbia,  while  in  session  at  special 
term,  of  an  appeal  from  a  final  de- 
cree of  that  court  rendered  at  gen- 
eral term,  does  not  do  away  with  the 
necessity  of  a  citation.  The  citation 
may  be  signed  by  any  justice  of  that 
court  Richards  v.  Mackall,  113  U.  S. 
539. 

2  Goodwin  v.  Fox,  120  TJ.  a  775. 

'Dodge  V.  Knowles,  114  U.  a  436. 
A  citation  to  a  partnership  should  be 
addressed  to  the  parties  individually. 
United  States  v.  Hopewell  (C.  C.  A.), 
51  Fed.  Rep.  798.  But  the  mistake  if 
objected  to  may  be  cured  by  a  new 
citation  in  proper  form.  United 
States  V.  Hopewell  (C.  C.  A.),  51  Fed. 
Rep.  798,  800 ;  Moore  v.  Simonds,  100 
U.  a  145;  Estis  v.  Trabue,  128  U.  S. 
235;  S.  C,  9  a  Ct  Rep.  58.  And 
where  the  appellees  appear  gener- 
ally, without  taking  any  objection, 
such  irregularity  becomes  immate- 
rial. United  States  v.  Hopewell  (C. 
C.  A.),  51  Fed.  Rep.  798,  800. 

*  United  States  v.  Curry,  6  How. 
106 ;  Scruggs  v.  Memphis  &c.  R  Co., 
.104  U.  S.  364  Although  the  attor- 
ney had  been  paid  and  dischaiged. 
United  States  v.  Curry,  6  How.  106. 
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as  a  matter  of  course,  shoold  be  addressed  to  the  proper  party 
in  the  record  at  that  time.'  An  appellant  cannot  have  an  ap- 
peal dismissed  on  the  ground  that  no  citation  was  issued.* 
Where  a  citation  was  actually  issued  upon  the  allowance  of 
an  appeal,  the  omission  to  serve  it  before  the  first  day  of  the 
term  does  not  avoid  the  appeal,  and  a  new  citation  may  be 
ordered  to  be  issued  and  served.'  A  citation,  if  security  is 
taken  out  of  court,  or  after  the  term,  is  not  jurisdictional,  and 
if  by  accident  it  has  been  omitted,  a  motion  to  dismiss  the  ap- 
peal will  not  be  granted  until  an  opportunity  to  give  the  req- 
uisite notice  has  been  furnished.*  A  general  appearance  by 
the  appellee  is  a  waiver  of  a  citation,*  and  cannot  at  a  subse- 
quent term  be  altered  by  the  clerk  to  a  special  appearance, 
nor  be  withdrawn  without  leave  of  the  court.'  The  attorney 
of  record  may  waive  service  and  acknowledge  notice  on  the 
citation.' 

§  967.  Amendment  of  petition  of  appeal. —  Where  an  ap- 
peal by  the  United  States  was  irregularly  taken  in  the  name 
of  the  collector  of  a  port,  the  irregularity  having  been  sug- 
gested at  the  hearing  in  the  appellate  court,  the  latter  allowed 
a  motion  to  amend  the  petition  of  appeal  and  signature  thereto 
and  the  assignment  of  errors,  the  appellee,  in  open  court,  hav- 
ing consented  to  the  amendment.' 

» Bigler  v.  Waller,  13  Wall.  143.  Freeman  v.  Clay  (C.  C.  A.),  48  Fed. 

2  Pierce  v.  Cox,  9  Wall.  786.  Rep.  849. 

8  Dayton  v.  Lash,  94  U.  S.  113.  «  United  States  v.  Armejo,  3  WalL 

*  Richardson  v.  Green,   130  IT.  S.  393.     When  a  party  intends  to  move 

104,  where  the  appearance  was  spe-  for  dismissal  of  an  appeal  for  want 

oial  for  the  purpose  of  moving  to  of  a  citation  the  appearance  of  coun- 

dismiss ;  Dodge  v.  Knowles,  114  U.  sel  should  be  entered  only  for  that 

S.  436.  See,  also,  Evans  v.  State  Bank,  purpose.    Buckingham  v.  McLean,  13 

134  U.  S.  330;  Chicago  &c.  R.  Co.  v.  How.  150. 

Blair,    100  U.  S.   661 ;    Richards  v.  ^  Bigler  v.  Waller,  13  Wall.  143. 

Mackall,   113  U.  S.  539.    That   the  »"  By  the  appeal  taken  in  behalf  of 

record  does  not  show  that  a  citation  the  TJnited  States  by  the  district  at- 

has  been  issued  and  served  is   no  torney  this  court  acquired  jurisdic- 

ground  for  dismissing  the  case.    It  tion  of  the  case,  and  has  power  to 

may  be  shown  aliunde.   Obiter,  Hud-  allow  amendments  in  regard  to  the 

gins  V.  Kemp,  18  How.  5C0.  officer  by  whom  or  in  whose  name 

» Richardson  v.  Green,   130  U.  S.  the  appeal  was  claimed.    When  any 

104 ;  Pierce  v.  Cox,  9  WalL  786 ;  Sage  question  is  made  as  to  the  allowance 

V.  Central  Pac.  R  Ca,  96  XJ.  S.  713;  of  such  an  amendment,  the  usiinl 
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§  958.  Security  on  appeal  —  In  the  federal  conrts. —  The 

United  States  Eeyised  Statutes  provide  that  every  justice  or 
judge  signing  a  citation  on  any  writ  of  error  or  appeal  shall, 
except  in  cases  brought  up  by  the  United  States  or  by  direc- 
tion of  any  department  of  the  government,  take  good  and 
suflBcient  security  that  the  plaintiff  in  error  or  the  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and,  if  he  fail  to 
make  his  plea  good,  shall  answer  all  damages.'  An  appeal 
will  not  be  dismissed  for  omission  to  file  a  bond,  but  the  court 
will  grant  a  reasonable  time  in  which  to  furnish  one.*  Where 
the  bond  given  on  an  appeal  became  inoperative  by  failure  to 
docket  the  appeal  in  time,  a  subsequent  appeal,  if  not  accom- 
panied by  another  bond,  will  be  dismissed  unless  the  appellant 
shall,  within  a  time  allowed,  file  a  proper  bond.'  Where  the 
appeal  was  taken  in  open  court,  and  no  citation  was  necessary, 
and  the  record  has  been  duly  filed,  the  appellant  may  be  al- 
lowed on  the  hearing  to  file  a  bond  mmopro  tunc} 

§959.  The  same  subject  continued. —  Where  there  are 
several  parties  in  &  case  below,  it  is  not  necessary  for  them 
all  to  join  in  the  appeal  bond.  It  is  sufficient  if  they  all  ap- 
peal, and  the  bond  be  approved  by  the  court.'  When  approved 
by  the  judge  it  stands  as  security  for  all  the  appellees,  al- 
and proper  practice  is  to  remand  the  143;  Dodge  v.  Knowles,  114  U.  S. 
case  to  the  circuit  court  to  deal  with  436 ;  Seward  v.  Comeau,  103  U.  S. 
that  question.  But  when,  as  in  this  161 :  Martin  v.  Hunter,  1  Wheat.  304 ; 
case,  the  parties  agree  to  the  amend-  Edmonson  v.  Bloomshire,  7  Wall, 
ment;  the  amendment  may  be  made  806,  311 ;  Seymour  v.  Freer,  5  WalL 
in  the  appellate  court.  IT.  S.  R.  S.,  822;  Davidson  v.  Lanier,  4  Wall.  447 ; 
§§  954,  1005 ;  Fletcher  v.  Peck,  6  Evans  v.  State  Bank,  134  U.  a  830. 
Cranch,  87,  127 ;  Kennedy  v.  Bank,  8  '  Stewart  v.  Masterson,  124  U.  8. 
How.  586,  611 ;  Gates  v.  Goodloe,  101  493;  Brown  v.  McConnell,  124  U.  S. 
XT.  8.  612;  Bowden  v.  Johnson,  107    489. 

U.  S.  251 ;  8.  a,  2  a  Ct  Rep.  246."  *  Shepherd  v.  Pepper,  138  U.  S.  626. 
Per  Justice  Gray  in  United  States  v.  '  Brockett  v.  Brockett,  2  How.  238. 
Hopewell  (C.  C.  A.),  51  Fed.  Rep.  798,  Where  only  one  of  several  appellants 
800.  executes  the  proper  appeal  bond,  the 

•  U.  a  R  a,  §§  1000,  lOlS.  objection  should  be  taken  by  way  of 

'Anson  v.  Blue  Ridge  R.  Co.,  23  preliminary  motion  to  dismiss  the 
How.  1;  Fuller  W.Montague  (C.  C.  A.),  appeal  for  irregularity  and  not  on 
53  Fed.  Rep.  206 ;  Brobst  v.  Brobst,  2  the  hearing.  Mandeville  v.  Riggs,  3 
Wall.  96;  Bigler  v.  Waller,  13  Wall.    Pet.  482. 
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though  all  are  not  named  in  it.'  It  does  not  affect  the  validity 
of  an  appeal  bond  or  the  integrity  of  an  appeal  that  the  bond 
runs  to  the  party  against  whom  a  decree  for  the  recovery  of 
money  was  rendered,  and  also  runs  to  other  parties  defendant 
as  obligees,  as  to  whom  the  suit  was  dismissed  and  against 
whom  appellant  may  seek  to  obtain  a  decree  on  the  hearing 
of  the  appeal.* 

§  960.  The  same  subject  continued  —  Approval  of  bond. 

The  approval  of  the  bond  required  by  the  statute  referred  to 
in  the  preceding  sections  cannot  be  delegated  to  the  clerk  or  to 
a  commissioner.'  But  the  court  is  not  bound  to  dismiss  an 
appeal  absolutely  because  of  an  approval  by  the  clerk ;  it  may 
make  an  order  of  dismissal  conditioned  upon  failure  to  file  a 
sufficient  bond.*  The  judge  may  approve  the  bond  out  of 
court,"  and  approval  may  be  inferred  from  the  fact  of  the 
sureties  being  sworn  to  their  sufficiency  by  him.* 


'Scruggs  p.  Memr'iis  &c.  R  Co., 
104  U.  S.  364  It  Is  no  objection  to 
the  validity  of  an  appeal  bond  that 
one  of  the  sureties  therein  is  the  so- 
licitor of  the  appellant.  Stiidwell  v. 
Palmer,  5  Paige,  57.  As  to  the  lia- 
bility of  sureties  upon  successive  ap- 
peal bonds,  see  Chester  v.  Broderick, 
131  N.  Y.  549;  Dodge  v.  Shannon 
(Colo.),  32  Pac.  Rep.  62. 

2  Hill  V.  Chicago  &c.  R.  Co.,  129  U. 
S.  170.  But  vyhere  the  only  payee 
in  the  bond  is  not  an  appellee,  the 
appeal  will  be  dismissed.  Davenport 
V.  Fletcher,  16  How.  142. 

3  Haskins  V.  St.  Louis  &c.  Ry.  Co., 
109  U.  S.  106 ;  O'Reilly  v.  Edrington, 
98  U.  S.  724;  National  Bank  v. 
Omaha,  96  U.  S.  737.  See,  also,  War- 
ner V.  Texas  &c.  Ry.  Co.  (C.  C.  A.),  54 
Fed.  Rep.  920.  Where  by  mistake  an 
appeal  bond  is  not  acknowledged  be- 
fore a  proper  oflBcer,  the  error  may 
be  corrected  by  a  new  acknowledg- 
ment of  the  bond  filed.  But  where 
the  object  of  the  appeal  is  to  take 
advantage  of  a  mere  technical  error 


on  the  part  of  the  respondent,  the 
court  will  not  allow  such  a  mistake 
to  be  corrected.  Ridabock  v.  Levy, 
8  Paige,  197.  The  court  said:  — 
"This  court  will  not,  where  the  ap- 
pellant himself  has  made  a  slip,  re- 
lieve him  from  the  consequences 
thereof  for  the  mere  purpose  of  en- 
abling him  to  take  advantage  of  a 
similar  slip  on  the  part  of  his  adver- 
sary." See,  also,  Hawley  v.  Don- 
nelly, 8  Paige,  416,  as  to  a  "slip." 

*  Freeman  v.  Clay  (C.  C.  A.),  48 
Fed.  Rep.  849. 

'Hudgins  v.  Kemp,  18  How.  530. 

e  Silver  v.  Ladd,  6  Wall.  440.  Where 
the  afladavits  of  justification  by  the 
sureties  in  an  appeal  bond  were  in- 
dorsed upon  and  filed  with  the  bond 
and  the  certificate  of  approval  by  the 
proper  officers  and  show  that  each 
of  the  sureties  is  worth  the  requisite 
sum,  etc.,  it  is  not  necessary  that  the 
certificate  of  approval  should  itsel. 
state  all  those  facts.  Coithe  v.  Crane, 
1  Barb.  Ch.  21. 
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§961.  The  same  subject  continued  —  Appeals  in  forma 
pauperis. —  A  recent  act  of  congress  provides  as  follows : — 
"  Any  citizen  of  the  United  States  entitled  to  commence  any 
suit  or  action  in  any  court  of  the  United  States  may  com- 
mence and  prosecute  to  conclusion  any  such  suit  or  action 
without  being  required  to  prepay  fees  or  costs  or  give  secu- 
rity therefor  before  or  after  bringing  suit  or  action,  upon  filing 
in  said  court  a  statement  under  oath  in  writing  that  because 
of  his  poverty  he  is  unable  to  pay  the  costs  of  said  suit  or 
action  which  he  is  about  to  commence,  or  to  give  security  for 
the  same,  and  that  he  believes  he  is  entitled  to  the  redress  he 
seeks  by  such  suit  or  action,  and  setting  forth  briefly  the 
nature  of  his  alleged  cause  of  action.  In  any  such  suit  or 
action  that  shall  have  been  brought  or  that  is  now  pend- 
ing, the  plaintiff  may  answer  and  avoid  a  demand  for  fees 
or  security  for  costs  by  filing  a  like  aflidavit."  '  Under  this 
act  the  following  points  have  been  decided  by  the  circuit 
court  of  appeals : —  The  complainant  may  take  his  case  to  the 
circuit  court  of  appeals  upon  filing  the  affidavit  required, 
which,  however,  does  not  give  co-complainants  the  benefit  of 
the  act.  No  other  person  can  make  the  affidavit  for  him. 
Where  the  affidavit  under  which  the  suit  was  instituted  was 
insufficient,  but  no  objection  was  interposed  on  that  account, 
and  the  court  below  dismissed  the  bill  upon  the  hearing  of  a 
demurrer,  a  motion  to  dismiss  the  appeal  will  be  denied,  for 
there  is  nothing  to  dismiss,  and  the  court  will  grant  the  peti- 
tion for  appeal  and  along  with  it  the  assignment  of  errors, 
upon  the  timely  filing  of  a  proper  affidavit  or  execution  of 
the  usual  bond  for  costs.^ 

§  962.  Eeturn  to  writ  of  error  or  appeal  in  the  federal 
courts  —  Transcript. —  A  writ  of  error  should  be  returned 
to  the  appellate  court  on  or  before  the  return  day  thereof,  to- 
gether with  an  authenticated  transcript  of  the  record,  an  as- 
signment of  errors,  a  prayer  for  reversal  and  the  original 
citation  to  the  adverse  party,  all  of  which  should  be  annexed 
thereto.'    The  record  must  be  complete  and  contain  in  itself 

lAct  of    Congress  July  20,   1893,        2  Fuller  v.  Montague  (C,  C.  A.),  58 
ch.  209,  §§  1, 2  (p.  252,  U.  S.  St  1891-    Fed.  Rep.  206. 
92).  '  U.  S.  R.  S.,  §  997 ;  Supreme  Court 
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without  references  aliunde  all  the  papers,  exhibits,  depositions 
and  other  proceedings  which  are  necessary  to  the  hearing.' 
On  appeal  the  clerk  of  the  court  below,  being  the  custodian 
of  the  record,  is  to  determine,  in  the  absence  of  agreement  of 
counsel,  what  evidence  shall  be  included  in  the  transcript,  fol- 
lowing the  note  of  evidence  made  under  the  rule  of  court.* 


Rule  35;  Wilson  v.  Daniel,  3  Dall. 
401.  The  transcript  must  be  filed  at 
the  term  next  succeeding  the  taking 
of  the  appeal.  Hill  v.  Chicago,  129 
U.  S.  170 ;  Richardson  v.  Green,  180 
U.  8.  104 ;  Edmonson  v.  Bloomshire, 
7  Wall  306;  Grigsby  v.  Purcell,  99 
U.  S.  505.    See  Mussina  v.  Cavazos, 

6  Wall.  355,  359;  Sturgessr.  Harrold, 
18  How.  40.  Unless  the  party  is  pre- 
vented by  the  fraud  of  bis  opponent 
or  by  the  order  of  the  court  or  the 
contumacy  of  the  clerk.  United 
States  V.  Gomez,  3  Wall.  753.  See 
FayoUe  v.  Texas  &c.  Ry.  Co.,  134  U. 
S.  519.  Mere  appearance  does  not 
amount  to  a  waiver.  Grigsby  v.  Pur- 
cell, 99  U.  S.  505.  Mandamus  will  lie 
to  compel  the  clerk  to  certify  a  tran- 
script United  States  v.  Booth,  18 
How.  476;  United  States  v.  Gomez, 
3  Wall  752.  Where  the  certificate 
has  appended  to  it  the  seal  of  the 
court  below  and  lacks  the  signa- 
ture of  the  clerk,  the  court  may  per- 
mit the  record  to  be  withdrawn  and 
perfected  by  adding  the  signature. 
"The  question  is  not  one  of  jurisdic- 
tion, but  of  practice."  Idaho  &  Ore- 
gon Land  &c.  Co.  v.  Bradbury,  132  U. 
S.  509,  distinguishing  Blitz  v.  Brown, 

7  Wall  693.  See,  also.  Berry  v.  Green, 
111  U.  a  173.  As  to  sufficiency  of 
authentication,  see  Garman  v.  Dozier, 
100  U.  S.  7 ;  Missouri  &a  Ry.  Co.  v. 
Dinsmore,  108  U.  S.  30;  Blitz  v. 
Brown,  7  Wall  693.  As  to  costs  for 
incorporating  irrelevant  matter  in 
transcript,  see  Union  Pao.  R  Co.  v. 
Stewart,  95  U.  S,  279.  Although  the 
Washington  statute  requires  a  tran- 


script of  the  statement  of  facts  to  be 
sent  to  the  Supreme  Court,  the  fact 
that  the  original  statement  is  sent  up, 
instead  of  a  transcript,  is  no  ground 
for  dismissing  the  appeal.  Wilson  v. 
Morrell  (Wash.  St),  33  Pac.  Rep.  733. 
Where  the  original  papers  in  a  suit 
are  lost  or  destroyed  by  the  prevail- 
ing party  so  that  the  opposite  party 
is  precluded  from  having  a  transcript 
made  for  his  appeal,  the  appellate 
court  will  grant  a  rule  on  such  pre- 
vailing party  to  show  cause  why  the 
decree  shall  not  be  reversed  if  the 
papers  are  not  produced.  Quarles  v. 
Heirne  (Miss.),  13  So.  Rep.  145.  See 
Mussina  v.  Cavazos,  6  Wall.  355. 

•Supreme  Court  Rule  8;  Circuit 
Court  of  Appeals  Rule  14 ;  Redfield 
V.  Parks,  130  U.  S.  623 ;  Pennsylvania 
Co.  V.  Jacksonville  &c.  Ry.  Ca  (C.  C. 
A.),  55  Fed.  Rep.  131.  See  Union  Pao. 
Ry.  Co.  V.  United  States,  116  U.  S. 
402. 

2  Blank  v.  Klein  (G  C.  A.),  49  Fed. 
Rep.  1,  declaring,  however,  that  it  is 
not  within  the  discretion  of  the  clerk 
to  diminish  the  record  by  leaving  out 
any  evidence  or  to  increase  it  with 
matter  not  presented.  Where  the 
appellant  selected  such  of  the  papers 
and  proofs  used  on  the  hearing  below 
as  he  thought  were  necessary,  and 
had  them  copied  into  the  transcript, 
the  Supreme  Court  ordered  that  he 
file  as  part  of  the  record  properly 
authenticated  copies  of  such  papers 
admitted  as  the  appellee  deemed 
necessary  or  the  appeal  would  be  dis- 
missed. Florida  Central  R.  Co.  v. 
Schutte,  100  U.  a  644.    Where  the 
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A  transcript  which  contains  all  the  parts  of  a  deposition  called 
for  by  either  party  is  sufiBcient.'  Upon  an  appeal  from  an 
order  of  payment  to  an  intervenor  out  of  the  proceeds  of  a 
foreclosure  sale,  the  appellate  court  cannot  review  the  finding 
of  the  court  below  that  the  claim  was  embraced  in  a  previous 
decree  establishing  priority  of  liens  where  such  decree  is  not 
made  a  part  of  the  record.'^  If  witnesses  are  examined  orally 
in  the  circuit  court,  on  the  hearing  of  cases  in  equity,  the 
testimony  presented  in  that  form  or  its  substance  must  be 
stated  in  writing  and  made  part  of  the  record,  or  it  will  be 
entirely  disregarded  on  appeal.* 

§  963.  Certiorari  for  diminntion. —  If  from  inadvertence 
or  mistake  of  the  court  below,  or  from  any  other  cause,  the 
record  transmitted  is  defective  or  incorrect,  the  errors  or 
omissions  should  be  suggested  to  the  court  and  a  certiorari 
moved  for,  to  briog  up  a  correct  and  true  transcript.*  The 
motion  must  be  made  in  writing  at  the  first  term  of  the  entry 
of  the  case,'  unless  upon  special  cause  shown  for  delay ;  and 
the  facts  upon  which  the  motion  was  made  must,  if  not  ad- 
mitted by  the  other  party,  be  verified  by  affidavit."  A  certi- 
orari to  bring  up  evidence  may  be  granted  although  it  appears 

clerk  is  requested  by  one  party  to  an  supply  deficiencies,  and  not  by  mo- 
appeal  to  insert  in  the  transcript  tion  to  dismiss.  Missouri  &a  Ry. 
what  he  is  requested  by  the  other  Co.  v.  Dinsmore,  108  U.  S.  80.  Where 
party  to  leave  out,  a  direction  by  the  an  appeal  is  regular  on  the  face  of 
court  a  qua  is  proper.  Hoe  v.  Kahler,  the  record,  a  motion  to  dismiss  on  ac- 
37  Fed.  Rep.  145.  count  of    an  irregular  or  deficient 

1  Blank  v.  Klein  (C.  C.  A.),  49  Fed.  record  relating  to  the  taking  of  the  ap- 
Rep.  1.  peal  in  the  court  below  is  not  proper. 

2  St  Louis  &c.  Ry.  Co.  v.  Stark  (C.  There  should  first  be  a  motion  to 
C.  A.),  55  Fed.  Rep.  758 ;  St  Louis  amend  by  inserting  in  the  transcript 
&c.  Ry.  Co.  V.  Graham  (0.  C.  A.),  56  certificates  of  the  clerk  of  the  court 
Fed.  Rep.  258.  below  or  a  motion  for  certiorari,  so 

3  Blease  v.  Garlington,  93  U.  S.  1.  that  the  irregularity  may  be  disclosed 
See  Supreme  Court  Rule  85 ;  Circuit  in  the  record.  Hudgins  v.  Kemp,  18 
Court  of  Appeals  Rule  11.  How.  530. 

<  Supreme  Court  Rule  14;  Circuit  » Supreme  Court  Rule  14;  Circuit 

Court  of  Appeals  Rule  18 ;  Hudgins  Court  of  Appeals  Rule  18.    See  Bein 

V.   Kemp,   18  How.    530;   Blank    v.  w.  Heath,  142  U.  S.  704 

Klein  (C.  C.  A.),  49  Fed.  Rep.  1.    If  the  « Supreme  Court  Rule  14;  Circuit 

clerk    certifier  an    imperfect    tran-  Court  of  Appeals  Rule  18. 
script,   remedy  is  by  certiorari   to 
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that  the  case  was  disposed  of  on  demurrer  to  the  bill,  if  the 
record  has  not  been  printed  in  full,  and  the  parties  do  not 
agree  as  to  what  it  contains.'  The  appellee  may  bring  before 
the  court,  by  ceriiorari,  any  necessary  parts  of  the  record 
which  the  appellant  has  omitted  to  bring  before  it.^  The 
clerk  may,  without  further  order,  send  up  omitted  matter,' 
but  cannot  thus  correct  an  erroneous  statement.* 

§  964.  Assignment  of  errors. —  On  appeals  or  writs  of 
error  to  the  circuit  court  of  appeals  or  to  the  Supreme  Court 
under  section  5  of  the  Evarts  Act,  the  plaintiff  in  error  or  ap- 
pellant must  "  file  with  the  clerk  of  the  court  below,  with  his 
petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors  which  shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged.  No  writ  of  error 
or  appeal  shall  be  allowed  until  such  assignment  of  errors 
shall  have  been  filed.  When  the  error  alleged  is  to  the  ad- 
mission or  to  the  rejection  of  evidence,  the  assignment  of 
errors  shall  set  out  the  part  referred  to  totidem  verhis,  whether 
it  be  in  instructions  given  or  in  instructions  refused.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of  the 
record,  and  be  printed  with  it.  When  this  is  not  done,  coun- 
sel will  not  be  heard,  except  at  the  request  of  the  court;  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  as- 
signed." '    The  court  will  not  consider  errors  the  assignment 

1  Missouri  &c.  Ry.  Co.  v.  Dinsmore,  all  cases  of  appeals  in  equity  as  well 
i08  U.  S.  30.  as  writs  of  error  in  cases  at  law." 
»  Hoskins  v.  Fisher,  135  U.  S.  317.  McCormick,  C.  J.,  in  Dufour  v.  Lang 
'Morgan  v.  Curtenius,  19  How.  8.  (C.  C.  A.),  54  Fed.  Rep.  913.     "The 
See  Bein  v.  Heath,   142  U.  S.   709;  failure  to  make   an  assignment  of 
Woodward  v.  Brown,  18  Pet.  1 ;  Stitt  errors  under  rule  11  of  this  court  is 
V.  Huidekoper,  17  Wall.  384.  sufficient  ground  to  refuse  to  hear 
*  Hudgins  v.  Kemp,  18  How.  530.  counsel,  but  not  perhaps  in  all  cases 
'  Supreme  Court  Rule  35 ;  Circuit  sufficient    to    dismiss    the    appeal." 
Court  of  Appeals  Rule  11.    The  rule  Coulliette  v.  Thomason  (C.  C.  A.),  50 
"  is  so  far  not  jurisdictional  that  the  Fed.  Rep.  787.    See  Farrar  v.  Church- 
court  may  in  a  proper  case  entertain  ill,  135  U.  S.  614.    See  for  a  case  of 
the  appeal  and  notice  a  plain  error  "  plain  error  "  noticed  though  not  as- 
not  assigned  or  specified.    But  we  signed,  Gray  v.  Havemeyer  (C.  C.  A.), 
consider  the  better  practice  is  to  re-  53  Fed.  Rep.  174, 178. 
quire  a  compliance  with  the  rule  in 
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of  which  is  not  made  and  filed  in  the  court  below  until 
after  the  appeal  or  writ  of  error  is  allowed.'  An  appellant 
cannot  assign  for  error  the  ruling  of  the  court  in  respect  to 
any  defense  not  set  up  in  his  plea  or  answer.'  Where  the  as- 
signment of  error  is  based  upon  an  allegation  of  fact  which 
the  record  shows  to  be  without  foundation,  the  decree  will  be 
affirmed.' 

§  966.  The  same  subject  continned. —  It  is  not  enough  for 
an  assignment  of  error  to  insist  that  the  chancellor  erred  in  a 
certain  particular,  without  showing  any  reason  why  his  ac- 
tion was  erroneous.*  An  assignment  of  error  that  the  court 
upon  the  facts  should  have  passed  a  decree  for  the  petitioner 
and  not  for  the  respondent  is  insufficient.*  In  Connecticut  it 
was  held  not  necessary  that  an  assignment  of  error  should  be 
sufficient  against  a  critical  objection,  as  it  rests  in  the  discre- 
tion of  the  court  to  take  notice  of  errors  even  when  not  as- 
signed; declaring,  however,  the  general  rule  that  errors  must 
be  assigned  with  exactness.*  Under  an  assignment  of  error 
that  the  court  erred  in  its  conclusions  of  law  on  the  facts 
found,  a  claim  that  the  finding  of  the  court  was  not  completed, 
and  that  some  of  the  issues  were  not  passed  upon  in  the  find- 
ing, cannot  be  considered.' 

§  966.  Supersedeas — Federal  statutes. — The  United  States 
Revised  Statutes  provide  that  in  any  case  where  a  writ  of 
error  may  be  a  supersedeas,  the  defendant  may  obtain  such 
supersedeas  by  serving  the  writ  of  error,  by  lodging  a  copy 
thereof  for  the  adverse  party  in  the  clerk's  office  where  the 
record  remains,  within  sixty  days,  Sundays  exclusive,  after 

1  United  States  «.  Goodrich,  54  Fed.  E.  Rep.  763.  Where  three  suits  in 
Bep.  21 ;  Flaherty  v.  Union  Pac.  Ey.  chancery  relating  to  the  same  prop- 
Co.,  56  Fed.  Rep.  908.  erty   were  consolidated,  and  there- 

2  Bates  V.  Cos,  98  U.  S.  31.  upon  one  of  the  complainants  filed 

3  Cheney  v.  Bacon,  49  Fed.  Rep.  305.    an  amended  and  supplemental  bill 
<  Wood   V.  Frazier,  86  Tenn.  501 ;    reciting  specifically  and  in  detail  all 

Cheatham  v.  Pearce  (Tenn.),  15  S.  W.  the  proceedings  in  the  three  suits,  re- 
Rep.  1080.  asserting  the  prayer  for  relief  as  in 
*  Foote  V.  Percy,  40  Conn.  86.  his  original  bill,  he  may,  on  appeal 
'Sturdevant  v.  Stanton,  47  Conn,  by  one  of  the  other  complainants,  as- 
580.  sign  for  grounds  of  error  any  decree 
'  Ashmead  v.  Reynolds  (Ind.),  33  N.  or  refusal  of  decree  to  his  prejudice. 
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the  rendering  of  the  judgment  complained  of,  and  giving  the 
security  required  by  law  on  the  issuing  of  the  citation.  But 
if  he  desires  to  stay  process  on  the  judgment,  he  may,  having 
served  his  writ  of  error  as  aforesaid,  give  the  security  re- 
quired by  law  within  sixty  days  after  the  rendition  of  such 
judgment,  or  afterward  with  the  permission  of  a  justice  or 
judge  of  the  appellate  court.  And  in  such  cases  where  a  writ 
of  error  may  be  a  supersedeas,  executions  shall  not  issue  until 
the  expiration  of  ten  days.'  "  A  supersedeas  is  a  statutory 
remedy.  It  is  only  obtained  by  a  strict  compliance  with  all 
the  required  conditions,  none  of  which  can  be  dispensed 
with." '  A  justice  of  the  Supreme  Court  cannot  allow  a  su- 
persedeas in  cases  where  an  appeal  was  not  taken  within  sixty 
days,  exclusive  of  Sundays,  after  the  rendition  of  the  decree 
complained  of.'  TV  here  the  appeal  is  intended  to  operate  as 
a  supersedeas,  the  security  given  in  the  appeal  bond  must  be 
equal  to  the  amount  of  the  decree,  and  it  is  not  a  matter  over 
which  the  court  can  exercise  a  discretion.*  The  power  of  a 
justice  of  the  court  below  over  the  appeal  to  the  Supreme 
Court  and  over  the  security,  in  the  absence  of  fraud,  is  ex- 
hausted when  he  takes  the  security  and  signs  the  citation. 
From  that  time  the  control  of  the  supersedeas,  as  well  as  the 
appeal,  is  transferred  to  the  Supreme  Court.*  The  Supreme 
Court  denied  a  motion  for  a  supersedeas  to  an  entire  decree, 

lU.  S.  R.  a,  §  1007.  ■'Stafford  v.  Union  Bank  &o.,  16 

2  Sage  V.  Central  R.  Co.,  93  U.  S.  How.  135. 
412;  French  v.  Shoemaker,  12  Wall.  'Draper  v.  Davis,  103  U.  S.  131. 
100 ;  Bound  v.  South  Carolina  Ry.  See,  also,  Peugh  v.  Davis,  101  U.  S. 
Co.,  55  Fed.  Rep.  186,  188.  "The  227.  Authority  to  issue  a  super- 
court  can  no  more  give  effect  to  a  sedeas  does  not  exist  in  the  Supreme 
supersedeas  by  ordering  that  the  ap-  Court  except  in  cases  where  it  is  nec- 
peal  shall  relate  back  to  a  time  within  essary  to  the  exercise  of  its  appellate 
the  sixty  days,  than  it  can  to  an  ap-  jurisdiction.  French  v.  Shoemaker, 
peal  taken  after  the  expiration  of  two  12  Wall.  86.  Where  a  decree  of 
years,  by  dating  it  back  to  a  time  strict  foreclosure  was  affirmed  on 
within  the  limitation.  To  make  a  appeal,  and  the  time  limited  for  re- 
nune  pro  tunc  order  effectual  for  demption  expired  pending  the  ap- 
Buch  purposes,  it  must  appear  that  peal,  the  Supreme  Court,  in  consid- 
the  delay  was  the  act  of  the  court  eration  of  the  supersedeas  of  the 
and  not  of  the  parties,  and  that  in-  appeal  bond,  ordered  an  extension 
justice  will  not  be  done."  Sage  v.  of  time.  Flagg  v.  Walker,  118  IT.  S. 
Central  R.  Co.,  93  U.  S.  413.  659. 

>  Kitchen  v.  Randolph,  93  U.  a  86. 
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where  the  supersedeas  granted  by  the  circuit  court  was  only 
to  a  part  thereof,  and  the  circuit  justice  had  power  under  the 
statute  to  grant,  in  his  discretion,  a  further  stay  of  execution.' 
Where  a  decree  appealed  from  finds  as  a  fact  that  land  con- 
veyed to  another  was  for  the  joint  benefit  of  himself  and  the 
appellants,  a  writ  of  supersedeas  may  issue  to  stay  a  writ  of 
assistance  issued  by  the  court  below,  to  put  the  appellee  into 
possession,  although  the  holder  of  the  legal  title  has  not  ap- 
pealed.'' The  Supreme  Court  will  vacate  a  supersedeas  when 
it  appears  that  the  bond  is  practically  fictitious  and  its  ap- 
proval obtained  by  gross  fraud  and  perjury.'  Where  a  su- 
persedeas was  vacated  by  the  Supreme  Court  because  of  a 
fraudulent  bond,  the  agents  of  the  appellant  being  cognizant 
of  the  fraud,  and  the  appellant  not  free  from  suspicion,  a  new 
bond  was  refused.*  If  conditions  not  contained  in  the  statute 
are  superadded  to  an  appeal  bond  they  will  be  rejected,  and 
the  bond  will  be  construed  as  having  its  ordinary  and  proper 
legal  effect.'  The  condition  of  a  bond  on  appeal  that  the  ap- 
pellants "  shall  duly  prosecute  their  said  appeal  with  effect, 
and,  moreover,  pay  the  amount  of  costs  and  damages  rendered 
and  to  be  rendered  in  case  the  decree  shall  be  affirmed  in  the 
Supreme  Court,"  covers  fully  all  the  requirements  of  the  stat- 
ute.' In  an  equity  cause  the  property  in  litigation  may  be 
sold  by  order  of  the  circuit  court,  and  the  proceeds  invested 
in  stocks,  notwithstanding  the  pendency  of  an  appeal.'  If, 
after  an  appeal,  the  court  below  is  proceeding  to  execute  its 
judgment  or  decree,  notwithstanding  the  supersedeas,  the  Su- 
preme Court  may  issue  an  appropriate  writ  to  restrain  such 
action.' 

§  967.  Sufficiency  of  bond  —  Additional  security. —  The 

justice  who  takes  the  security  on  appeal  is  the  sole  and  ex- 
clusive judge  of  what  it  should  be,  and  his  decision  is  final, 
unless  he  violates  a  statute  or  rule  of  practice,  and  cannot  be 

1  Covington  &c.  Co.  v.  Keith,  121  'Hotel  Co.   v.  Kountz,  107  U.  a 

U.  a  248.  378. 

2 Hunt  V.  Oliver,  109  U.  a  177.  "Gay  u  Parpart,  101  U.  a  391. 

8 Florida  Central  R.  Co.  v.  Schultz,  'Spring  v.  South  Carolina  Ins.  Co., 

100  U.  a  644.  6  Wheat.  519. 

4  Florida  Central  R  Co.  v.  Schultz,  SQoddard  v.  Ordway,  94  U.  a  672. 
too  U.  a  644. 
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controlled  by  the  Supreme  Court.*  If,  after  security  has  been 
accepted,  the  circumstances  have  changed,  so  that  security 
which,  at  the  time  it  was  taken,  was  "  good  and  sufficient," 
does  not  continue  to  be  so,  the  Supreme  Court  may,  upon  a 
proper  application,  so  adjudge  and  order  as  justice  may  re- 
quire.* A  motion  for  additional  security  on  a  supersedeas 
bond  will  be  denied  where  no  personal  decree  for  money  can 
be  given,  and  the  circumstances  of  the  parties  have  not 
changed  since  the  security  was  taken.' 

§  968.  Damages  on  supersedeas  bonds. —  A  supersedeas 
bond  conditioned  according  to  the  federal  statute  for  prosecut- 
ing an  appeal  with  effect  and  answering  all  damages  and  costs 
covers  not  merely  compensation  for  the  delay  arising  from 
the  appeal,  but  also  the  amount  of  the  decree  appealed  from, 
so  far  as  the  latter  directs  the  payment  of  money  by  the  ap- 
pellant to  the  appellee.*  Where  the  judgment  of  a  federal 
court  in  Alabama  was  affirmed  by  the  Supreme  Court,  and 
the  condition  of  the  supersedeas  bond  was  thereby  broken,  it 
was  held  that  judgment  might  be  had  thereon  by  motion 
against  the  sureties  as  well  as  the  principal.*  Neither  the 
principals  nor  the  sureties,  can  be  mulcted  beyond  what  the 
courts  have  adjudged  as  the  result  of  the  appeal  to  which 
the  bond  was  incidental.' 

§  969.  The  same  subject  continued  —  In  foreclosure  suits. 

An  appeal  bond  in  an  ordinary  foreclosure  suit  in  the  courts 
of  the  United  States  does  not  operate  as  security  for  the 
amount  of  the  original  decree ;  nor  for  the  interest  accruing 
thereon  pending  the  appeal;  nor  for  the  balance  due  after  ap- 

1  Jerome  v.  MoCarter,  21  Wall.  17.  that  the  sufSciency  of  the  bond  had 

'Jerome    v.    McCarter,    21    Wall,  been  impaired. 
17 ;  Williams  v.   Claflin,   103  U.   S.        8  Johnson  v.  Waters,  108  U.  S.  4 
753.      In    Harwood    v.    Diokerhoflf,        *  Rosenstein  v.  Tarr,  51  Fed.  Rep. 

117  U.  S.  200,  a  motion  for  an  in-  368,  370 ;  s.  C.  on  appeal,  Tarr  v.  Ro- 

crease  of  supersedeas  bond,  by  rea-  senstein  (C.  C.  A.),  58  Fed.  Rep.  112; 

son  of  the  death  of  one  of  the  appel-  Supreme  Court  Rule  29. 
lantsandan  alleged  depreciation  of       'Third  Nat.   Bank  v.   Gordon,  53 

the  property  for  want  of  care  by  the  Fed.  Rep.  471. 

survivors,  was  overruled  on  the  au-       « Rosenstein  v.  Tarr,  51  Fed.  Rep. 

thority  of  Jerome  v.  McCarter,  21  368,  870. 
Wall  17,  the  court  not  being  satisfied 
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plying  the  proceeds  of  the  mortgaged  premises ;  nor  for  the 
rents  and  profits,  or  use  and  detention,  of  the  property  pend- 
ing the  appeal ;  but  only  for  the  costs  of  the  appeal,  and  the 
deterioration  or  waste  of  the  property,  and  perhaps  burdens 
accruing  upon  it  by  non-payment  of  taxes.  It  is  very  doubt- 
ful whether  mere  depreciation  in  market  value  is  any  cause  of 
recovery  on  the  bond.' 

§  970.  Dismissal  of  appeals  in  the  federal  courts. —  Mo- 
tions to  dismiss  will  not  be  considered  before  the  record  is 
printed  when  there  is  any  question  about  the  facts  on  which 
the  motion  rests.*  As  a  general  rule  oral  argument  is  not 
allowed  on  motions  to  dismiss  appeals  or  writs  of  error.'  Al- 
though the  notice  of  a  motion  to  dismiss  is  insufficient  because 
it  is  not  accompanied  by  a  copy  of  the  brief  or  argument  to 
be  used  in  its  support,  the  filing  of  a  brief  on  the  merits  by 
the  appellant  is  a  waiver  of  the  notice  required  by  the  rule.* 
After  one  motion  to  dismiss  has  been  filed  and  set  down  for 
hearing  the  appellee  has  no  right  to  file  a  second  motion  to  dis- 
miss without  leave  of  the  court;  and  such  leave  should  not  be 
granted  upon  formal  grounds  only.^  The  Supreme  Court  will 
not  dismiss  an  appeal  on  motion  of  one  of  several  appellants 
against  the  opposition  of  the  others.*  A  motion  by  the  appel- 

•  Hotel  Co.  V.  Kountze,  107  U.  S.  Hudgins    v.    Kemp,    18    How.   530. 

878.  Where  the    record    suggests    many 

-  St.   Louis    Nat   Bank  v.  United  points  connected  with  the  real  merits, 

Scutes  Ins.  Co.,  100  U.  S.  43.   The  Su-  and  in  respect  to  proper  pleadings  in 

preme  Court  will  not  refuse  to  hear  a  equity,  which  cannot  be  considered 

motion  to  dismiss  before  the  term  in  upon  motion  to  dismiss,  the  court 

which,  in  regular  order,  the  record  will  refuse  the  motion,  but  will  allow 

ought  to  be  returned  if  the  record  it  to  be  brought  to  the  notice  of  the 

wasactually  brought  up  and  printed,  court  again  when  the  case  shall  be 

Thomas  v.  Wooldridge,  28  Wall.  288.  argued  upon  its  merits.  Day  v.  Wash- 

Upon  a  motion  to  dismiss  as  well  as  burn,  23  How.  309. 

on  the  hearing  on  the  merits,  no  evi-  3  Carey  v.  Houston  &c.  Ry.  Co.  (U.  S., 

dence  dehors  the  record  as  certified  1893),  14  S.  Ct  Rep.  63. 

and  returned  by  the  clerk  of  the  cir-  *  Thomas  v.  Wooldridge,  23  WalL 

cuit  court  can  be  received  to  im-  283. 

peach  its  verity  or  to  show  that  the  'Nashua  &c.  Corp.  v.  Boston  &c. 
certificate  ought  not  to  have  been  Corp.  (C.  C.  A.),  51  Fed.  Rep.  929,  931. 
given.  Certificates  of  such  clerk  out-  *  Marsh  v.  Nichols  &c.  Co.,  120  U.  S. 
side  of  the  record,  and  given  since  595.  After  suit  instituted  by  a  re- 
it  was  certified  and  transmitted,  eeiver,  a  new  one  was  appointed  in 
are  inadmissible    for  that  purpose,  his  place,  who  took  an  appeal  in  the 
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lee  to  dismiss  an  appeal  pursuant  to  a  compromise  and  stipu- 
lation with  the  appellant,  a  city,  was  denied  provisionally, 
where  a  municipal  board,  claiming  authority  over  the  matter, 
resisted  the  motion  and  contested  the  validity  of  the  compro- 
mise.' A  motion  for  leave  to  intervene  and  have  an  appeal  dis- 
missed, made  by  general  creditors  of  a  mortgagor  in  a  suit  by 
third  parties  for  foreclosure,  will  be  denied.''  The  objection 
that  all  the  parties  defendant  in  the  lower  court  are  not  par- 
ties to  a  motion  to  dismiss  is  not  good  where  the  motion  is 
made  by  the  appellees  and  is  signed  by  the  attorney  of  the 
only  defendant  in  the  court  below  who  had  any  real  interest 
in  the  litigation,  and  the  only  one  who  filed  an  answer.' 

§  971.  The  same  subject  continued.—  When  the  court  can- 
not pass  upon  a  motion  to  dismiss  an  appeal  without  referring 
to  the  transcript  on  file,  it  will  deny  the  motion  without 
prejudice.*    If  the  appeal  is  wholly  insufficient  to  sustain  the 


name  of  his  predecessor  from  the  de- 
cree subsequently  rendered,  and  be- 
came a  surety  in  the  appeal  bond.  In 
the  Supreme  Court  the  new  receiver 
moved  to  be  substituted  as  plaintiff 
and  appellant  without  prejudice  to 
the  proceedings  already  had,  and  the 
appellees  moved  to  dismiss  the  ap- 
peal on  the  ground  that  none  was 
ever  lawfully  taken.  The  first  mo- 
tion was  granted  and  the  second 
motion  was  denied.  Adams  v.  John- 
son, 107  U.  S.  251.  When  the  United 
States  retires  from  the  prosecution 
of  a  suit  instituted  to  vacate  a  pat- 
ent of  public  land  without  causing 
the  appeal  to  be  dismissed,  and  an- 
other party  claiming  the  same  land 
under  another  patent  is  in  court  to 
prosecute  the  appeal,  the  Supreme 
Court  will  not  dismiss  it  on  the  mo- 
tion of  the  appellee  as  of  right,  but 
will  look  into  the  case,  and  if  the  cir- 
cumstances require  it  will  hear  argu- 
ment on  the  case  and  decide  it 
Onited  States  v.  Marshall  &c.  Co.,  139 
U.  S.  579. 
1  New  Orleans  v.  New  Orleans  &c. 


R  Co.,  108  U.  S.  15.  If  by  prosecut- 
ing an  appeal  a  board  of  directors  of 
a  corporation  violate  any  trust  com- 
mitted to  their  hands,  or  any  agree- 
ment which  is  binding  upon  the  cor- 
poration and  the  stockholders,  the 
remedy  of  the  minority  or  of  the 
third  party  is  not  by  application  to 
have  the  appeal  dismissed,  the  appel- 
lants objecting,  but  by  proper  pro- 
ceedings in  some  court  of  original 
jurisdiction.  Denver  &c.  E.  Ca  v. 
Ailing,  99  U.  S.  463. 

2  Bronson  v.  La  Crosse  &c.  R.  Ca,  2 
Black,  524  Upon  a  motion  to  inter- 
vene and  to  dismiss  an  appeal  on  the 
ground  that  the  original  parties  had 
made  a  settlement  and  that  the  suit 
was  now  fictitious,  and  the  facts  to 
support  the  motion  being  disputed, 
the  court  granted  a  rule  to  show 
cause  with  leave  to  both  parties  to 
take  depositions  pro  and  con.  Amer- 
ican Wood  Paper  Co.  v.  Heft,  8  WalL 
329. 

'Thomas  v.  Wooldridge,  23  WalL 
283. 

♦Callan  v.  Bransford,  139  U.  a  197. 
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jurisdiction  of  the  appellate  court,  the  latter  may  of  its  own 
motion  take  notice  of  the  insufficiency  at  the  hearing  on  the 
merits.^  That  the  circuit  court  had  no  jurisdiction  is  no  ground 
for  dismissing  an  appeal  for  want  of  jurisdiction  in  the  appel- 
late court ;  the  proper  remedy  is  a  reversal  of  the  judgment.* 
A  cross-appeal  will  not  be  dismissed  for  want  of  jurisdictional 
amount  in  the  decree  from  which  it  is  taken,  if  the  court  has 
jurisdiction  of  the  main  appeal  opening  the  whole  contro- 
versy.' It  is  not  proper  on  a  motion  to  dismiss  an  appeal  to 
decide  what  questions  may  be  involved  on  the  hearing  of  the 
appeal.  These  questions  can  only  be  considered  when  that  ap- 
peal shall  come  up  for  hearing  on  its  merits.*  Where  the 
complainants  own  both  sides  of  the  litigation  and  control 
them,  the  litigation  is  no  longer  a  real  one  and  the  appeal  will 
be  dismissed.'  A  motion  to  dismiss  an  appeal  on  the  ground 
that  the  real  parties  in  the  case  were  not  made  parties  to  the 
appeal  was  overruled  where  it  appeared  by  the  record  to  be 
a  mere  clerical  omission  of  the  clerk.'  "Where  the  delay  in 
perfecting  an  appeal  was  occasioned  by  the  fault  of  the  clerk 
in  not  entering  the  prayer  for  appeal,  amotion  to  dismiss  was 
denied.'  Where,  pending  an  appeal,  the  cause  of  action  was 
extinguished  by  an  adjudication  of  another  court,  the  appeal 
was  dismissed  without  costs  to  either  party.'  If  an  appellee 
does  not  avail  himself  of  his  right  under  rule  9  of  the  Su- 

1  Nashua  &c.  Corp.  v.  Boston  &c.  circumstances,  that  all  the  appeals 
Corp.  (C.  C.  A.),  51  Fed.  Rep.  929,  931.  made  but  one  case,  prepared  and  filed 

2  Nashua  &&  Corp.  v.  Boston  &c.  a  transcript  in  time  to  perfect  only 
Corp.  (C.  C.  A.),  51  Fed.  Rep.  929;  thelastappeal,  it  was  heldtomakeno 
Canter  v.  Insurance  Co.,  3  Pet  554 ;  valid  excuse  for  the  laches,  and  the 
AasessoiB  v.  Osbomes,  9  Wall.  567,  appeals  not  perfected  were  dismissed. 
575;  Railway  Co.  v.  Swan,  111  U.  S.  Richardson  v.  Green,  130  U.  S.  104. 
379 ;  Whittemore  v.  Bank,  134  U.  S.  Where  an  appeal  has  been  dismissed 
527.  pursuant  to  rule  15,  section  1,  the  de- 

5  Welsh  V.  Mayer,  111  U.  S.  31.  cree   of    dismissal    may,    on   cause 

*  Hill  V.  Chicago  &c.  R  Co.,  129  U.  shown,  be  received  upon  the  proper 
S.  170.  representatives  of  the  deceased  party 

*  American  Wood  Paper  Co.  V.  Heft,  being  made  parties  to  the  suit,  and 
8  WalL  333.  their  appearance  being  entered  under 

s  Adams  v.  Law,  16  How.  144.  the  rule.    Randolph  v.  Quidnick  Co., 

^  CTnited  States  v.  Vigil,  10  Wall.  131  U.  S.  444. 

423.  Where  appeals  were  taken  from  8  Washington   Market  Co.  v.  Dis- 

several   decrees  of   different    dates,  trict  of  Columbia,  137  U.  S.  63. 
iind  the  clerk,  believing,  under  the 
60 
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preme  Court  to  docket  and  dismiss  an  appeal  for  neglect  of 
the  appellant  to  docket  the  case  and  file  the  record  as  required 
by  the  rules,  the  appellant  may  file  the  record  at  any  time 
during  the  return  term.*  Cross-appeals  mnst  be  prosecuted 
like  other  appeals ;  and  if  not  prosecuted  until  long  after  the 
time  when  by  law  they  should  be,  they  will  be  dismissed  for 
want  of  prosecution.'  Where  a  cross-appeal  has  been  dis- 
missed for  want  of  prosecution,  the  appellant  therein  can  be 
heard  only  in  support  of  the  decree.'  A  motion  will  not  be 
granted  to  reinstate  an  appeal  which  has  been  dismissed  for 
defaults  growing  out  of  the  neglect  of  counsel  or  parties  ex- 
cept for  very  good  cause.*  Where  the  notice  of  the  motion 
to  dismiss  an  appeal  was  insufficient  and  irregular,  as  it  desig- 
nated no  time  for  the  hearing,  the  cause  was  reinstated.* 
Where  the  appellant  fails  to  give  a  bond  to  the  clerk  for  the 
payment  of  his  fees  as  required  by  the  rule,  and  the  appeal  is 
dismissed  for  that  reason,  the  court  will  not  allow  the  appeal 
to  be  reinstated  at  a  subsequent  term.'  Where  an  appeal  was 
dismissed  on  motion  of  appellant's  counsel,  long  acquiescence 
by  silence  of  the  appellant  will  prevent  its  being  reinstated, 
although  he  swears  that  his  counsel  in  consenting  to  the  dis- 
missal acted  without  his  knowledge  and  consent.' 

§  972.  Burden  of  proving  error. —  "  An  appellate  court 
sits  not  to  do  original  justice  between  the  parties,  but  to  de- 
termine whether  the  court  below  committed  manifest  and 
injurious  error  in  its  decree.     The  decree  is  presumed  to  be 

1  Evans  v.  State  Bank,  134  U.  S.  Loudon  v.  Taxing  District,  t04  U.  S. 
330.    If  by  neglect  to  pay  the  clerk    771. 

fees  printed  copies  of  the  record  are  *  James  v.  McCormack,  105  U.  S. 

not  furnished  to  the  justices  or  the  865. 

parties  when  required    in  the  due  «  Glenny  v.  Langdon,  94  U.  S.  605. 

prosecution  of  the  cause,  the  appeal  «  Selma   &c.   E.   Co.   v.   Louisiana 

will  be  dismissed  for  want  of  prose-  Nat  Bank,  94  U.  S.  253.     Where  an 

cution,    unless    sufiScient    cause    be  appeal  has  been  dismissed  by  consent 

shown  to  the  contrary.     Steever  v.  of  the    appellant,   an  order  of  the 

Ruckman,  109  U.  S.  74.    See  Bean  v.  court   reinstating   such  appeal   will 

Patterson,  110  U.  S.  401.  not  be  made  for  the  exclusive  bene- 

2  Hilton  V.  Dickinson,  108  U.  S.  fit  of  parties  who  did  not  join  in  the 
165.  appeal.      Boyd    v.    Vanderkemp,    1 

'  Canter  v.  Insurance  Co.,  3  Pet.  318 ;     Barb.  Oh.  278. 
Chittenden  v.  Brewster,  2  Wall.  196 :        '  Deming  v.  United  States,  10  WalL 
The  Stephen  Morgan,  94  U.  S.  599 ;    251. 
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according  to  the  law  and  the  truth  of  the  case  until  the  con- 
trary is  made  clearly  to  appear."*  Upon  appeal  from  the  dis- 
missal of  a  bill,  if  the  ground  of  dismissal  is  not  mentioned  it 
is  for  the  complainant  to  make  it  appear  that  the  decree  was 
wrong  and  that  neither  ground  of  defense  was  valid.* 

§  973.  Review  of  findings  of  fact. —  Findings  of  fact  in  an 
equity  case  will  not  be  set  aside  on  appeal  unless  clearly  in 
conflict  with  the  weight  of  the  evidence  upon  which  they 
were  made.* 


§  974.  Objections  on  appeal. —  The  general  rule  with  some 
exceptions  is  well  settled  by  numerous  decisions  that  objections 
will  not  be  considered  by  an  appellate  court  in  reviewing  a 
case  unless  they  were  presented  and  insisted  on  in  the  court 
below  as  shown  by  the  record.*    The  defendant  to  an  attach- 


1  Dick,  D.  J.,  in  Leicester  Piano  Co. 
V.  Front  Royal  &c.  Impi  Co.,  55  Fed. 
Rep.  190,  196.  In  Iowa,  in.  an  equity 
case  appealed  to  the  Supreme  Court 
and  triable  de  novo  there,  the  burden 
is  on  the  plaintiff,  although  def^id- 
ant  is  the  appellant  Devore  v. 
Adams,  68  Iowa,  385. 

'Donovan  v.  McCarty,  155  Mass. 
543. 

'  Metropolitan  Nat  Bank  v.  Rog- 
ers, 58  Fed.  Rep.  776;  Kimberly  v. 
Arms,  129  U.  S.  525;  Camden  v. 
Stuart,  144  U.  S.  105;  Crawford 
V.  Neal,  144  U.  &  585;  Tilghman 
V.  Proctor,  125  U.  S.  187;  Callaghan 
V.  Myers,  128  U.  S.  619;  Furrier  w 
Ferris,  145  U.  S.  132;  Logue's  Ap- 
peal, 104  Pa.  St  141;  Mankel  v. 
Belscamper  (Wis.),  54  N.  W.  Rep. 
500;  Boyle  v.  Edwards,  114  Mass. 
372;  Francis  v.  Daley,  150  Mass. 
381.  See,  also,  Dravo  v.  Fabel,  182 
U.  S.  490 ;  Harrell  v.  Beall,  17  Wall. 
590;  Bacon  v.  Abbott,  137  Mass. 
397;  Montgomery  v.  Pickering,  116 
Mass.  237;  Boston  Music  Hall  v. 
Cory,  129  Mass.  435 ;  Hewitt  v.  Camp- 
bell. 109  U.  S.  103.    Where  twocourts 


below  concur  in  finding  the  facts, 
the  Supreme  Court  will  not  review 
their  decision  on  conflicting  testi- 
mony. Horbach  v.  Potter,  3  Wall. 
265.  "'Appellate  courts  are  gener- 
ally not  disposed  to  disturb  the  find- 
ings of  lower  courts  in  the  matter 
of  compensation  for  services  of 
trustees,  solicitors,  receivers  and 
masters  rendered  in  the  conduct  of 
litigation  in  said  courts,  whether 
based  on  findings  of  masters  or  ver- 
dicts of  juries,  unless  injustice  clearly 
appears,  for  the  reason  that  the  court 
below  should  have  considerable  lati- 
tude of  discretion  on  the  subject, 
since  it  has  far  better  means  of  know- 
ing what  is  just  and  reasonable 
than  an  appellate  court  can  have." 
Whitney  v.  City  of  New  Orleans,  54 
Fed.  Rep.  614,  617.  See,  also.  Trust- 
ees V.  Greenough,  105  U.  S.  537,  587 ; 
Cowdrey  v.  Railroad  Co.,  1  Woods, 
341;  Head  v.  Hargrave,  105  U.  S. 
45 ;  Dexter  v.  Codman,  148  Mass.  431. 
*  Leicester  Piano  Co.  v.  Front  Royal 
&c.  Imp.  Co.  (U.  S.  App.),  55  Fed.  Rep. 
190;  O'Reilly  v.  Campbell,  116  U.  a 
418;  Prothers  v.  Reynolds  (Ind.),  33 
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ment  in  chancery  pleaded  the  statute  of  limitations  without 
answering  to  the  bill,  and  it  was  held  that,  if  the  objection  to 
his  plea  was  a  valid  one,  it  should  havb  been  taken  at  the  time 
of  his  offering  it  and  before  the  issue  was  joined.  It  was  too 
late  to  urge  it  on  appeal.'  An  objection  that  the  finding  by 
the  court  was  not  more  complete,  or  that  some  of  ,the  issues 
were  not  passed  upon  in  the  finding,  cannot  be  raised  on  ap- 
peal for  the  first  time.*  Where,  in  an  action  on  a  written  con- 
tract, defendants  allege  a  mistake  in  reducing  the  same  to 
writing,  but  do  not  pray  a  reformation,  the  defect  is  waived, 
if  not  raised  until  after  trial.'  If  the  defense  of  prior  inven- 
tion in  a  suit  for  infringement  of  a  patent  is  not  sufficiently 
explicit,  but  no  objection  is  offered  to  the  admission  of  evi- 
dence in  support  of  it,  it  will  be  considered  a  waiver  on  appeal.* 
Where  complainant  surrendered  his  patent  pending  a  suit  for 
infringement,  and  set  up  a  re-issue  by  supplemental  bill  in- 
stead of  proceeding  anew,  the  irregularity  was  waived  by  fail- 
ure to  object  in  the  court  below.'  An  objection  to  variance 
between  pleadings  and  proof  must  be  raised  when  the  evi- 
dence is  offered  and  not  for  the  first  time  on  appeal.'    A  bill 

N.  E.  Rep.  763.    See,  also,  Index,  tit  and  they  were  both  interested,  he 

Appeals.     "  It  is  a  general  rule  of  will  not  be  permitted  to  do  so  when 

practice  that  no  point  arising  on  the  he  has  received  allowances  of  the 

pleadings  or  evidence  in  an  appellate  same  kind,  and  has  otherwise  waived 

court  shall  be  made  which  was  not  his  right  to  make  the  specific  objec- 

brought  to  the  notice  of  the  inferior  tion  which  he  raises  for  the  first  time 

court"  Brockett  v.  Brockett,  8  How.  in  the  Supreme  Court    Terry  v.  Mer- 

692.    But  see  the  language  of  the  chants'  &  Planters'  Bank,  93  U.  S.  38. 

court  in  Watts  v.  Waddle,  6  Pet  389,  •  Wilson  v.  Koontz,  7  Cranch,  202, 

402,  and  Woodward  v.  Bullock,  27  N.  ^Prothers  v.  Reynolds  (Ind.),  33  N. 

J.  Eq.  507,  509.     Where  a  case  was  E.  Rep.  763. 

heard  by  a  vice-chancellor  without  '  Born  «.  Schrenkeisen,  110  N.  Y.  65 ; 

any  reference  of  the  cause  to  him,  and  s,  a,  17  N.  E.  Rep.  339. 

the  chancellor  adopted    his  advice  *  Webster  Loom  Co.  u  Higgins,  105 

and  signed  the  decree,  although  the  U.  S.  580. 

proceeding  was  conceded  to  be  irreg-  *  Reedy  v.  Scott,  23  Wall  852. 

ular,  it  was  held  too  late  to  raise  on  SKimbrough  v.  Ragsdale  (Miss.),  13 

appeal  the  question  as  to  the  vice-  Sa  Rep.   830.    In  Massachusetts  all 

chancellor's  right  to  hear  the  case,  questions   of  variance  between  the 

Delaware  Bay  &c.  Ca  v.  Markley,  pleadings  and  evidence  are  waived  by 

45  N.  J.  Eq.  139.    When  an  appellant  submitting  the  case  to  the  full  court 

seeks  to  reverse  a  decree  because  too  upon  an  agreed  statement  of  facts, 

large  an  allowance  was  made  to  the  Hawes  v.  Anglo-Saxon  &&  Ca    101 

appellees  out  of  a  fund  in  which  he  Mass.  385,  397.  A  question  as  to  which 
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for  foreclosure  of  a  railroad  mortgage  alleged  that  the  bonds 
were  payable  in  gold  coin,  but  the  bonds,  a  copy  of  one  of 
which  was  annexed  to  the  bill  as  an  exhibit,  were  payable  in 
lawful  money.  The  objection  of  variance  was  disregarded  on 
appeal.'  The  parties  who  consented  to  the  appointment  of  a 
receiver  in  the  court  below  cannot  assign  it  for  error  on  ap- 
peal.* When  an  issue  is  directed  by  a  court  of  chancery  to  be 
tried  by  a  court  of  law,  and  in  the  course  of  the  trial  at  law 
questions  are  raised  and  bills  of  exceptions  taken,  these  ques- 
tions must  be  brought  to  the  notice  and  decision  of  the  court  of 
chancery  which  sends  the  issue;  otherwise  they  cannot  be 
talfen  in  the  appellate  court.'  Where  no  exceptions  were 
filed  to  a  master's  report,  his  finding  is  as  conclusive  on  appeal 
as  it  was  in  the  court  below.''  The  cross-examination  of  a  wit- 
ness by  the  opposite  party  is  considered  as  a  waiver  of  excep- 
tions to  the  regularity  of  his  deposition,*  "  The  rule  is  uni- 
versal that  where  an  objection  is  so  general  as  not  to  indicate 
the  specific  grounds  upon  which  it  is  made,  it  is  unavailing  on 
appeal  unless  it  be  of  such  a  character  that  it  could  not  have 
been  obviated  at  the  trial."* 

§  975.  The  same  subject  continued. —  Mere  formal  defects 
in  the  proceedings,  such  as  the  omission  to  file  a  replication  to 

no  allegation  is  made  in  the  bill  and  6  Wall  561 ;  Eudgins  v.  Eemp,  20 

which  is  not  raised  at  the  hearing  How.  45;  s.  c,  20How.  54;  McMicken 

is  not  open  on  a  report  of  the  case  to  v.  Perin,  18  How.  507 ;  Kinsman  v. 

the   full   court     Nowell  v.    Boston  Parkhurst,  18   How.   289;   Burns  v. 

Academy  &c.,  130  Mass.  209.  Eosenstein,  135  U.  &  450.    A  decree 

1  Wallace  v.  Loomis,  97  U.  S.  146,  making  an  allowance  of  interest  in 

where  the  court  said :  —  "If  the  objec-  accordance  with  a  finding  of  a  mas- 

tion  were  a  valid  one,  it  might  have  ter,  to  which  no  exception  was  taken, 

been  set  up  by  way  of  demurrer,  or  cannot  be  revised  on  an  appeal  to  the 

it  might  have  been  made  in  the  an-  full  court     Popple  v.  Day,  123  Mass. 

swer.     But  in  neither  of  these  ways  520. 

did  the  appellant  see  fit  to  bring  it  to  ^  Mechanics'  Bank  v.  Seton,  1  Pet 

the  notice  of  the  court     We  think  299. 

that  he  cannot  now  complain  of  it  as  «  Noonan  v.  Caledonia  &c.  Co.,  122 

error  in  the  decree."  U.  S.  317,  citing  United  States  v.  Mas- 

'  Little  Rock  &c.   Co.   v.  Barrett,  lers,  4  Wall.  680 ;  Burton  v.  Driggs, 

103  U.  S.  516.  20  Wall.  125 ;  Wood  v.  Weimar,  104 

SBrockett  v.  Brockett  3  How.  091.  U.  S.  TSfi. 

••  South  Fork  Canal  Co  v.  Gordon, 
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an  answer,'  or  a  demurrer  or  a  replication  to  a  plea,'  if  not 
objected  to  in  the  court  below  cannot  be  assigned  for  error  on 
appeal.  It  is  not  sufficient  ground  to  reverse  a  decree  that 
on  overruling  defendant's  demurrer  to  the  bill  no  leave  to 
answer  was  given,  where  no  application  was  made  for  time  to 
answer  and  no  harm  resulted  to  the  defendant.'  An  omission 
to  state  the  name  of  a  defendant  in  the  introductory  part  of 
the  bill,  made,  under  the  equity  rule  of  court  in  Florida, 
ground  of  special  demurrer,  cannot  be  urged  for  the  first  time 
in  the  appellate  court.*  A  decree  will  not  be  reversed  for  an 
immaterial  departure  from  technical  rules  when  it  can  be  seen 
that  no  harm  resulted  to  the  appellant.'  The  appellate  court 
may  in  its  discretion,  if  it  cannot  make  a  decree  which  will 
finally  and  properly  dispose  of  the  subject-matter  of  the  con- 
troversy in  the  absence  of  a  party,  dismiss  the  bill  or  remit 
the  cause  for  the  purpose  of  bringing  him  in.  In  such  cases 
the  objection  is  available  on  appeal,  though  not  raised  by  de- 
murrer or  answer." 

§976,  Objection  of  adequate   remedy  at  law. —  In  the 

States  where  the  distinction  between  law  and  equity  is  still 
maintained,  the  prevailing  rule  is  that  an  objection  on  the 
ground  of  adequate  remedy  at  law  will  not  be  sustained  by 
the  appellate  court,  unless  it  was  made  and  insisted  on  in  the 
court  below ; '  and  in  the  courts  of  the  United  States  the  ob- 

1  Pierce   v.  Brown,    7  Wall.   205;  Allis  v.  Northwestern  Mut  L.  Ins. 

Fretz  V.  Stover,  23  Wall.   198 ;   Na-  Co.,  97  U.  S.  144 

tional  Bank  v.  Life  Ins.  Co.,  104 U.S.  6§  78,  supra;  Moulton  v.  Cornish 

54.  (N.  Y.),  33  N.  E.  Rep.  843;  Bear  v. 

2Nauvoo  V.  Hitter,  97  U.  S.  389.  Telegraph  Co.,  36  Hun,  400. 

8  Rice  V.  Edwards,  101  IT.  S.  187.  '  Moss  v.  Adams,  82  Ark.  563 ;  Long 

*  McCoy  V.  Boley,  21  Fla.  803.  v.  Valleau  (Iowa),  55  N.  W.  Rep.  31 ; 

5  Allis  V.  Northwestern  Mut.  L  Ins.  May  v.  Goodwin,  27  Ga.  352 ;  Stout 

Co.,  97  U.  S.  144 ;  Rice  v.  Edwards,  v.  Cook,  41  111.  447 ;  Crocker  v.  Dillon, 

101  U.  S.  187;   Phillips  v.  Ordway,  133  Mass.   91;  Russell  v.  Loring,  3 

101  TJ.  S.  745.    The  court  refused  to  Allen,   121,   135 ;    Blair   v.   Railroad 

reverse  a  decree  for  want  of  notice  Co.,  89  Mo.  383 ;  Iron  Co.  v.  Trotter 

to  the  appellant  of  the  time  of  the  43  N.  J.   Eq.  185,  204;  Underhill  v. 

sitting  of  the  master,  or  of  the  filing  Van  Cortlandt,  3  Johns.  Ch.  389,  369. 

of  his  report,  where  it  appeared  that  See  §§  13,  14^  supra. 
the  reference  was  wholly  unneces- 
sary, and  appellant  suffered  no  harm. 
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jection,  when  made  for  the  first  time  in  the  appellate  court,  is 
looked  upon  with  extreme  disfavor.' 

§  977.  Scope  of  appeal  —  Decisions  on  appeal. — An  appeal 
from  a  final  decree  brings  before  the  appellate  court  all  inter- 
locutory orders  and  decrees  involving  the  merits  and  preju- 
dicial to  the  appellant,^  including  a  prior  decree  from  which 
an  appeal  was  taken,  but  afterwards  dismissed  for  failure  to 
docket,'  unless  such  prior  decree  was  in  its  nature  final  and 
appealable.*  Where  an  appeal  asked  and  granted  was  "  of 
this  cause,"  the  whole  proceedings  of  the  court  below,  includ- 
ing an  appealable  order  previously  made,  are  open  to  consid- 
eration.* On  a  bill  to  foreclose  a  railroad  mortgage,  a  decree 
of  foreclosure  was  entered,  one  clause  of  which  provided  that 
certain  kinds  of  claims,  without  designating  the  amounts  or 
the  holders  thereof,  were  superior  to  the  mortgage ;  the  de- 
cree then  provided  for  a  reference  to  the  master  to  determine 
the  amounts  due  the  several  claimants.  Subsequently,  on 
a  hearing  on  the  master's  report  and  exceptions,  the  court 
entered  a  decree  allowing  the  claims  and  amounts  as  reported, 

» Tyler  v.  Savage,  143  TJ.  S.  79 ;  a  a,  Stage  Co.,  5  Oregon,  99 ;  Frazier  v. 

13  S.  Ct  Eep.  340 ;   Reynes  v.  Im-  Tubb,  2  Heisk.  670.    On  a  mere  re- 

mont,  130  U.  S.  354,  895 ;  s.  C.,  9  S.  Ct  view  of  an  order  reviving  a  suit  and 

Rep.  486;  Wylie  v.  Coxe,  15  How.  appointing  a  new  party  to  conduct 

415,  420:  Oelriohs  v.  Spain,  15  Wall  it  on  the  part  of  the  plaintiff,  the 

211 ;  Lewis  v.  Cocks,  23  Wall.  466.  Supreme  Court  will  not  go  back  and 

See,  also,  Kilbourn  v.  Sunderland,  130  decide    upon    the    whole    question 

U.  S.  505,  514 ;  Brown  v.  Iron  Co.,  which  was  passed  upon  by  the  cir- 

134  U.  S.  530,  535 ;  Allen  v.  Car  Co.,  cuit   court  in  the    original  decree. 

139  U.  S.  658,  662;  Preteca  v.  Max-  Terry  v.  Sharon,  131  U.  S.  40. 

well  Land  Grant  Ca  (C.  C.  A.),  50  '  Buckingham  v.  McLean,  13  How. 

Fed.  Rep.  574,  where  it  is  said  that  150.    And  even  where  the  interlocu- 

under  such  circumstances  all  doubts  tory  orders  have  been  directly  ap- 

should  be  resolved  in  favor  of  the  pealed  from  and  passed  upon  by  the 

jurisdiction.  appellate  court     Price  v.  Nesbit,  1 

2  Buckingham  u  McLean,  13  How.  Hill   Ch.   445;    Travis  v.   Waters,  1 

150;  Riddle  v.  Whitehill,  135  U.  S.  Johns.  Ch.  88;    S.   a  on  appeal,   12 

621 ;  Fitzpatrick  v.  Flannagan,   106  Johns.   500 ;    Shrewsbury  R.   Co.   v. 

V.  S.  648 ;  Decker  v.  Ruokman,  28  N.  London  R.  Co.,  4  De  G.,  M  &  G.  115. 

J.  Eq.  614 ;  ("lair  v.  Terhune,  35  N.  J.  <  Hill  v.  Chicago  &c.  R  Co.,  140  U. 

Eq.  336 ;  Crane  v.  Decamp,  32  N.  J.  S.  53. 

Bq.   614;  Terhune  v.   Colton,  12  N.  'Central  Trust  Co.  v.  Seasongood, 

J.  Eq.  312;  MoPherson  v.  Rockwell,  130  U.  S.  482. 
37  Wis.  159;  White  v.  North  West 
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and  ordering  their  payment  out  of  the  fund  in  the  registry  of 
the  court.  It  was  held,  on  appeal  from  this  decree,  that  ap- 
pellant was  not  precluded  from  contesting  the  priority  of 
those  claims  by  his  failure  to  appeal  from  the  first  decree, 
which,  though  final  as  to  the  mortgagor,  was  interlocutory  as 
to  the  matters  here  involved.'  On  appeal  from  a  final  decree 
the  appellate  court  will  decide  whether  a  decree  of  reference, 
prescribing  the  limits  of  an  accounting,  be  right.  But  items 
clearly  within  the  limits  of  the  reference,  not  allowed  by  the 
master,  where  exceptions  to  the  report  have  not  been  filed, 
will  not  be  considered.*  An  order  refusing  to  allow  a  supple- 
mental answer  to  be  filed  does  not  so  enter  into  a  subsequent 
interlocutory  decree  deciding  the  merits  that  it  can  be  re- 
viewed  on  appeal  from  such  interlocutory  decree.'  Under  a 
statute  providing  that  "  all  interlocutory  decrees  not  appealed 
from  shall  be  subject  to  revision  on  appeals  from  final  decrees, 
so  far  only  as  it  appears  to  the  full  court  that  such  final  de- 
crees were  erroneously  affected  thereby,"  an  order  sustaining 
a  demurrer  is  open  upon  an  appeal  seasonably  taken  from  a 
final  decree  dismissing  the  bill.* 

§  978.  Decisions  on  appeal  continued. —  On  an  appeal  in 
an  equity  suit  the  whole  case  is  before  the  court,  and  it  is 
bound  to  decide  it,  so  far  as  it  is  in  a  condition  to  be  decided." 
If,  for  instance,  the  court  below  errs  in  dismissing  the  bill  for 
want  of  jurisdiction,  the  appellate  court  will  examine  the 
merits  and  affirm  the  decree  when  the  bill  discloses  no  suffi- 
cient equity.'  Where  the  circuit  court,  without  jurisdiction 
in  equity  to  grant  the  whole  of  the  relief  sought,  dismissed 

•Porter   v.    Pittsburgh    Bessemer  bill.    Soper  v.   Manning,   147  Mass. 

Steel  Co.,  130  U.  S.  830.  136 ;  Stanley  v.  Stark,  115  Mass.  359 , 

*  Clair  V.  Terhune,  35  N.  J.  Eq.  336.  Morville  v.  Fowle,   144  Mass.    109 ; 

»  Butterfield  v.  Third  Avenue  Sav-  Rankin  v.  Fitchburg  Mut.  F.  Ins.  Co., 

ingB  Bank,  35  N.  J.  Eq.  533.  150  Mass.   55;  Swett  v.  Thompson, 

« Parker  v.  Flagg,  137  Mass.  28.  149  Mass.  303 ;  Davis  v.  SuUivan,  141 

'  Ridings  v.  Johnson,  128  U.  S.  218.  Mass.  76,  78 ;  Rau  v.  Von  Zedlitz,  182 

In  Massachusetts  the  only  question  Mass.  169;  O'Hare  u.  Downing,  130 

upon  an  appeal  from  the  final  decree  Mass.  16 ;  Wilt  v.  Walker,  130  Mass. 

of  a  single  justice,  sitting  in  equity,  423 ;  lasigi  v.  Chicago  &c.  R.  Co.,  12i9 

without  a  report  of  the  evidence,  is  Mass.  46;  Mason  v.  Daly,  117  Mass. 

whether  the  decree  was  warranted  403. 

by  the  allegations  and  prayer  of  the  6  Ridings  v.  Johnson,  128  U.  S.  318. 
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the  bill  absolutely  on  its  merits,  the  decree,  on  appeal,  was 
ordered  to  be  modified  so  that  the  dismissal  should  be  with- 
out prejudice  to  complainant's  right  to  proceed  at  law,  and 
the  bill  retained  for  such  relief  as  he  might  elect  and  show 
himself  entitled  to.'  Where  the  diverse  citizenship  of  the 
parties  and  the  amount  involved  entitle  a  party  to  remove  a 
cause  from  a  State  to  a  federal  court,  but  the  subject-matter 
is  not  properly  cognizable  by  the  circuit  court,  and  jurisdic- 
tion is  assumed  by  such  court,  the  Supreme  Court,  on  appeal, 
will  remand  the  cause  to  the  circuit  court  with  directions  to 
remand  it  to  the  State  court.*  Where  the  decree  of  the  court 
below  was  a  joint  decree  against  three  parties  and  should 
have  been  against  one  only,  the  ordinary  course  is  to  reverse 
it  as  an  entirety,  and  to  remand  it  for  a  new  decree.  The 
court  may,  however,  in  its  discretion,  affirm  such  a  decree  in 
part  and  reverse  it  in  part,  where  such  a  course  will  not  in- 
juriously affect  the  interest  of  any  of  the  parties.'  Where  a 
decree  was  against  a  part  only  of  the  defendants  and  costs 
were  awarded  against  all,  and  all  appealed,  and  all  had  an  in- 
terest in  maintaining  the  defense,  the  reversal  of  the  decree 
was  made  general  and  the  whole  case  opened.^  A  decree  may 
be  affirmed  *  or  reversed,*  pursuant  to  stipulations  of  the  par- 
ties. Where  the  Supreme  Court  of  the  District  of  Columbia 
in  special  term  decreed  part  of  the  relief  prayed  for,  ignor- 
ing the  remainder,  and  afterward,  in  general  term,  no  appeal 
having  been  taken,  vacated  the  decree  and  dismissed  the  bill 
generally,  t-he  appellant  in  the  United  States  Supreme  Court 
is  only  entitled  to  relief  in  regard  to  the  affirmative  part  of 
the  decree  in  special  term.'  Where  the  erroneous  part  of  a 
decree  is  distinct  from  and  independent  of  the  other  portions 
of  it,  the  former  may  be  reversed  without  disturbing  the  rest.' 
While  the  Supreme  Court  will  not  hesitate  to  set  aside  a  de- 

1  Smith  V.  Bourbon  County,  137  U.        *  Sherwood  v.  Sherwood,  32  Conn. 
S.  113.  3,  15.    If  a  judgment  of  the  superior 

2  Cates  V.  Allen,  13  S.  Ct.  Bep.  883.    court  be  erroneous  only  in   part,  and 
'  Elizabeth  v.  American  &c.  Co.,  97    that  part  be  divisible,  the  judgment 

U.  S.  79.  should  be  reversed  only  as  to  that 

<Findlay  v.  Hinde,  1  Pet  341.  part,  and  the  cause  remanded,  if  nec- 

*  Andrews  v.  Cone,  184  U.  S.  730.  easary,  for  further  proceedings  ac- 

•  Bond  V.  Davenport,  123  U.  S.  619.  cording  to  law.    Donalds  v.  Plumb, 
I  Porter  v.  White,  137  U.  S.  243.  8  Conn.  448. 
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cree  collusively  obtained,  the  proof  ought  to  be  very  clear  to 
induce  it  to  do  this  at  the  instance  of  strangers  to  the  suit, 
although  incidentally  affected  by  the  decision  of  the  questions 
involved.' 

§979.  Decision  on  appeal  in  specific  performance. —  As 

specific  performance  is  not  a  matter  of  absolute  right  in  either 
party,  an  appellate  court  has  not  only  the  power  to  decide  all 
questions  of  law  and  fact  presented  by  the  record,  but  also 
whether  the  court  below  acted  wisely  and  justly,  under  the 
particular  circumstances  of  the  case.  Such  a  decree  may  be 
reviewed  and  reversed  if  it  clearly  appears  from  the  record  to 
have  been  rendered  in  disregard  of  some  well-established 
principle  of  law  or  equity.'  But  "the  court  must  give  a  cer- 
tain degree  of  credit  to  the  decree,  supposing  it  to  be  right, 
unless  a  strong  ground  is  shown  for  the  contrary  conclusion, 
more  than  the  mere  dissatisfaction  of  the  party  appealing." ' 
"  The  presumption  (on  appeal)  of  the  correctness  of  a  decree 
in  a  court  of  original  jurisdiction  is  especially  strong  and  in- 
fluential in  a  case  where  all  the  evidence  is  in  writing  and 
remains  unchanged,  and  the  arguments  of  counsel  are  sub- 
stantially the  same,  and  the  judge,  after  a  full  and  patient 
hearing,  exercises  the  discretionary  jurisdiction  of  granting  or 
refusing  the  specific  performance  of  a  contract."  * 

§  980.  Erroneous  rulings  on  evidence. —  The  admission  of 
irrelevant  evidence  is  no  ground  for  reversal  on  appeal.  Such 
evidence  will  simply  be  rejected  in  the  consideration  of  the 
case  upon  the  appeal.*    In  the  federal  courts  a  rehearing  will 

1  Cochrane  v.  Deener,  95  U.  S.  355.    Gordon  v.  Reynolds,  114  lU.  118,  125; 

*  Leicester  Piano  Co.  v.  Front  Royal  Sawyer  v.  Campbell,  130  111.  186 ;  Giles 
&o.  Imp.  Co.,  55  Fed.  Rep.  190,  196.        v.  Hodge,  74  Wis.  360;  Barraque  v. 

»Gwynn  v.  Lethbridge,  14  Ves.  585.  Siter,  9  Ark.  545.     Although  incora- 

*  Per  Dick,  D.  J.,  in  Leicester  Piano  petent  evidence  be  received,  yet  if 
Co.  V.  Front  Royal  &c.  Imp.  Co.,  55  the  decree  can  be  sustained  by  such 
Fed.  Rep.  190,  203.  evidence  in  the  record  as  is  com- 

*  Wilson  V.  Hoss,  94  U.  S.  468 ;  Klei-  petent  and  relevant,  it  will  not  be 
man  v.  Geiselman  (Mo.),  21 S.  W.  Rep.  disturbed  on  appeal.  Ruckman  v. 
796 ;  Salt  Lake  F.  &  M.  Co.  v.  Mam-  Cory,  139  U.  S.  387,  890.  Where  evi- 
moth  Min.  Co.  (Utah),  23  Pac.  Rep.  dence  is  admitted  without  objection, 
760;  Miller  v.  Houston  City  St.  Ry.  it  is  too  late  on  appeal  to  object  that 
Co.,  56  Fed.  Rep.  366,  372.     See,  also,  the  averments  in  the  bill  were  not 
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not  be  ordered  below  on  account  of  the  exclusion  of  evidence.* 
The  excluded  evidence  in  order  to  be  available  on  appeal  must 
be  inserted  in  the  record  so  that  the  appellate  court  may 
direct  the  entry  of  such  a  decree  by  the  court  below  as  shall 
appear  to  be  proper  in  view  of  all  the  legitimate  evidence.* 

§981.  Further  evidence  on  appeals. —  Appeals  in  equity 
are  heard  upon  the  pleadings  and  proofs  below.  No  new  evi- 
dence can  be  admitted.'  AfiBdavits  presented  to  the  master, 
or  the  court  below,  as  grounds  of  applications  to  re-open  the 
proofs,  cannot  be  considered  by  the  court  on  appeal.*  In 
Massachusetts  on  an  appeal  from  a  decree  of  a  single  justice 
to  the  full  court,  without  a  report  of  the  evidence,  or  the  facts 
upon  which  the  decree  was  made,  an  application  to  take  evi- 
dence comes  too  late.' 

§  982.  Amendment  of  pleadings  in  appellate  court. — It 
is  the  practice  of  the  United  States  Supreme  Court,  where 
amendments  are  necessary,  to  remand  the  cause  to  the  court 
below  for  that  purpose.*    The  record  cannot  be  amended  in 

broad  enough  to  cover  it.    Blanchard  9  Pet   715 ;   Bloodgood  v.   Clark,  4 

V.  Cooke,  147  Mass.  215.  Paige,  574 ;   Studwell  v.  Palmer,  5 

iBlease  v.  Garlington,  92  U.  S.  1.  Paige,    166;   Spurlock    v.    Fulks,    1 

Contra  in  Washington.     Scully  v.  Swan,  289. 

Book,  3  Wash.  St  182,  187.  United  <  Thomson  i'.  Wooster,  114  U.  S. 
States  Supreme  Court  Rule  13  pro-  104.  Evidence  questioning  the  valid- 
vides  that  no  objection  shall  be  al-  ity  of  a  patent  is  inadmissible  in  pro- 
lowed  to  the  admissibility  of  any  ceedings  before  a  master,  or  on  ap- 
deposition,  deed,  grant  or  Other  ex-  peal,  after  a  decree  has  been  taken 
hibit,  found  in  the  record  as  evi-  pro  confesso  on  a  bill  for  infringe- 
dence,  unless  objection  was  taken  ment  and  an  account.  Thomson  v. 
thereto  in  the  court  below  and  en-  Wooster,  supra. 
tered  of  record.  See  Paine  v.  Trask,  *  Mason  v.  Daly,  117  Mass.  403. 
56  Fed.  Hep.  235 ;  Wasatch  Min.  Co.  «  Kennedy  v.  Bank  of  Georgia,  8 
V.  Crescent  Min.  Co.,  148  U.  8.  293 ;  How.  586,  where  It  was  said  that  the 
Falk  V.  Gast  L.  &  K  Co.,  54  Fed.  only  exception  to  this  rule  has  been 
Rep.  890.  where  the  counsel  on  both  sides  have 

*Blease  v.  Garlington,  93  U.  S.  1.  agreed  to  the  amendment;  that  this 

See,  also,  Adee  v.  Mott  Iron  Works,  has  often  been  done,  and  it  has  not 

46  Fed.  Rep.  39.  been  supposed  that  there  was  any 

'  Pacific  R.   Co.   V.   Missouri  Pac.  want  of  power  in  the  court  to  permit 

Ry.  Co.,  95  U.  S.  1;  Russell  v.  South-  it;  and  that  section  33  of  the  Judi- 

ard,  12  How.  139;  Holmes  v.  Trout,  ciary  Act  of  1789,  allowing  amend- 

7  Pet.  171 ;  Mitchell  v.  United  States,  ments,  is  sufficiently  comprehensivp 
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the  Supreme  Court  on  appeal  by  inserting  a  necessary  aver- 
ment of  citizenship,  but  the  case  will  be  remanded  to  the 
court  below,  which  may  in  its  discretion  allow  the  amend- 
ment,' and  if  allowed  there  and  a  rehearing  had,  it  can  come 
before  the  Supreme  Court  again  by  appeal.* 

§983.  Rehearing  of  appeals — Federal  decisions. —  It  is 

the  well-established  rule  that  after  the  term  has  ended  all 
final  judgments  and  decrees  of  the  court  pass  beyond  its  con- 
trol, unless  steps  be  taken  during  that  term,  by  motion  or 
otherwise,  to  set  aside,  modify  or  correct  them ;  and  the  court 
has  invariably  refused  all  applications  for  rehearing  made 
after  an  adjournment  of  the  term.'  The  Supreme  Court  will 
not  grant  a  rehearing  in  an  equity  cause  after  it  has  been  re- 
mitted to  the  court  below  to  carry  into  effect  the  decree  ac- 
cording to  its  mandate,*  unless  the  mandate  has  been  recalled.* 
"  No  rehearing  is  granted  unless  some  member  of  the  court 
who  concurred  in  the  judgment  expresses  a  desire  for  it,  and 
not  then  unless  the  proposition  receives  the  support  of  a  ma- 
jority of  the  court."  *    And  in  the  application  of  this  rule  it 

to   embrace   causes  of  appellate  as  Brown  v.  Aspden,  14  How.  36.     "A 

well  as  original  jurisdiction.  petition    for  rehearing    after  judg- 

>  Johnson  v.  Christian,  125  IT.  S.  642.  ment  can  be  presented  only  at  the 

2  Jackson  v.  Ashton,  10  Pet.  480.  term  at  which  judgment  is  entered, 

3Bronson  v.  Schulten,   104  U.  S.  unless  by  special  leave  granted  dur- 

410;   Brooks  v.  Burlington  &c.  By.  ing  the  term."    United  States  Su- 

Co.,  103  XT.  S.  107 ;  Public  Schools  v.  preme  Court  Rule  30 ;  Circuit  Court 

Walker,   9    Wall   603;    Hudson    v.  of  Appeals  Rule  39. 

Guestier,  7  Cranch,  1 ;  Brown  v.  Asp-  *  Browderw.  Mc  Arthur,  7  Wheaton, 

den,  14  How.  35,  cited  in  King  v.  68 ;  Washington  Bridge  Co.  v.  Stew- 

Ruckman,  23    N.  J.   Eq.   551,  554;  art,  3  How.  413 ;  Peck  w  Sanderson, 

United  States  v.  Knight,  1  Black,  488.  18  How.  43 ;  Sibbald  v.  United  States, 

See,  also,  Williams  v.   Conger,  131  13  Pet.  488. 

U.  S.  890.    "The  argument  presup-  SKillian  v.  Ebbinghaus,  111  U.  S. 

poses  tha;t  this    court  in    cases  in  798;  Eoc  parte  CTenshayf,\5  Pet  119; 

equity  has   adopted  the   rules  and  United  States  v.  Gomez,  33  How.  336. 

practice  of   the  English    chancery.  » Ambler  v.  Whipple,  23  Wall  278 ; 

But  this  is  a  mistake.    The  English  Brown  v.  Aspden,  14  How.  35 ;  City 

chancery  is  a  court  of  original  juris-  of  Shreveport  v.  Holmes,  135  U.  S. 

diction ;  and  this  court  is  sitting  as  694 ;  United  States  v.  Knight,  1  Black, 

an  appellate  tribunal.    It  would  be  488 ;  Public  Schools  v.  Walker,  9  Wall 

impossible  from  the  nature  and  of-  603 ;  Supreme   Court  Rule  30 ;  Cir- 

flce  of  the  two  tribunals  to  adopt  the  cuit  Court  of  Appeals  Rule  29. 
same    rules    of   practice    in    both.'' 
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makes  no  difference  whether  the  decision  was  made  by  a  di- 
vided court  or  not.^ 

§  984.  The  same  subject  continned. —  A  rehearing  will 
not  be  granted  in  order  that  a  record  of  another  suit,  which 
was  not  pleaded  and  was  not  conclusive,  may  be  embodied  in 
the  transcript.*  A  motion  for  a  rehearing  after  decision  in 
the  Supreme  Court,  and  to  remand  the  cause  for  further 
proof,  accompanied  by  affidavits  of  new  evidence,  was  over- 
ruled.' A  petition  for  rehearing  "  must  be  printed  and  briefly 
and  distinctly  state  its  grounds,  and  be  supported  by  certifi- 
cate of  counsel."  *  It  is  submitted  for  consideration  without 
argument  in  the  first  instance '  or  reply  to  the  application.* 

§  985.  The  same  subject  continued  —  Massachusetts  de- 
cisions.—  A  petition  for  a  rehearing  of  a  case  decided  by  the 
full  court  is  addressed  exclusively  to  its  discretion,  and  is  not 
granted  nor  permitted  to  be  argued  unless  the  court  on  in- 
spection of  the  petition  so  orders.'    A  certificate  of  counsel, 


1  Brown  v.  Aspden,  14  How.  36. 

•  Morgan  County  u  Allen,  103  U.  S. 
515.  See,  also,  §  833  et  seq.,  infra. 
On  a  petition  for  rehearing,  where  it 
appeared  that  the  appellee  (petitioner) 
was  at  fault,  the  court  nevertheless 
said  :  —  "If  the  heariug  in  this  court 
was  had  on  an  imperfect  record,  and 
a  large  part  of  the  material  evidence 
which  was  before  the  court  below 
was  omitted  in  the  certified  tran- 
script, and  there  was  no  laches  or 
neglect  of  the  appellee  in  failing  to 
examine  and  procure  the  record  to 
be  perfected  before  the  hearing,  it 
presents  a  strong  appeal  for  re-argu- 
ment, which  the  court  will  consider.'' 
Ambler  V.  Whipple,  23  Wall.  378.  But 
where  it  was  alleged  that  the  decree 
brought  up  by  the  appeal  was  not 
what  it  was  recited  to  be  in  the 
prayer  for  appeal,  but  one  merely  in 
execution  thereof  and  not  appealable, 
the  Supreme  Court,  to  enable  the 
parties  to  present  whatever  questions 


arose  upon  the  record  as  it  stood,  or 
upon  a  complete  record  when  sup- 
plied, granted  a  rehearing  and  sus- 
pended temporarily  its  former  de- 
cree. Chicago,  Danville  &c.  E.  Co.  v. 
Fosdick,  106  U.  S.  83. 

3  Russell  V.  Southard,  12  How.  139. 

*  Supreme  Court  Rule  30 ;  Circuit 
Court  of  Appeals  Rule  29:  Public 
Schools  V.  Walker,  9  Wall.  603. 

»  Public  Schools  v.  Walker,  9  WalL 
603. 

«  Ambler  v.  Whipple,  23  Wall.  378. 

'Lincoln  v.  Eaton,  132  Mass.  63: 
Winchester  v.  Winchester,  131  Mass. 
137,  130,  expressly  conforming  herein 
to  the  practice  in  the  United  States 
Supreme  Court  In  the  case  last 
cited  it  was  said  that  the  practice  of 
the  English  court  of  chancery  as  to 
rehearings  affords  no  rule  to  govern 
a  court  of  last  appeal,  whose  judg- 
ments have  the  strongest  presump- 
tion in  their  favor,  and  cannot  be 
freely  reconsidered  without  unrea- 
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though  not  allowed  the  same  weight  in  the  American  courts 
as  in  the  English  chancery,  should  properly  be  annexed  to  the 
petition,  and  the  application  should  distinctly  specify  the 
grounds  upon  which  it  rests,  and  so  far  as  it  involves  matter 
of  fact  should  be  supported  by  affidavits.' 

§  986.  The  same  subject  continued  —  New  Jersey  decis- 
ions.—  In  New  Jersey  it  is  declared  that  the  power  to  order 
a  re-argument  should  be  "  very  sparingly  exercised,  and  per- 
haps in  no  case  unless  upon  the  motion  of  the  court."  ^  A 
motion  for  re-argument  will  not  be  entertained  after  the  term 
has  ended  and  the  cause  has  been  remitted  to  the  court  below.' 

§  987.  The  same  subject  continued  —  Indiana  decisions. 

It  is  settled  by  a  long  line  of  cases  that  a  rehearing  will  not 
be  granted  to  enable  parties  to  procure  a  correction  of  the 
record.*  If  there  are  points  in  the  record  which  are  not  sug- 
gested to  or  perceived  by  the  court,  it  will  not  consider  such 
points  on  a  petition  for  rehearing.* 


Bonably  protracting  litigation  and 
disregarding  the  claims  of  the  other 
suitors  to  the  attention  of  the  court 

'Winchester  v.  Winchester,  131 
Mass.  127. 

2  King  V.  Ruckman,  32  N.  J.  Eq. 
651,  554 ;  Cassedy  v.  Bigelow,  27  N. 
J.  Eq.  505. 

'  King  V.  Ruckman,  33  N.  J.  Eq. 
551,  553,  where  the  chief  justice 
said: — "After  final  judgment  pro- 
nounced and  entered,  and  a  sending 
down  of  the  record,  there  is  no  known 
instance  of  this  court's  again  taking 
cognizance  of  the  case.  I  have  no 
doubt  that  this  court  has  the  power 
at  any  time  to  amend  its  judgment, 
or  if  it  is  erroneous  by  reason  of  the 
misentry  of  the  clerk,  or  by  reason 
of  any  other  mistake ;  or  that  such 
judgment  may  be  set  aside  and 
treated  as  a  nullity  if  it  has  been  pro- 
cured by  fraud,  or  is  the  result  of 
misapprehension.  But  I  also  think 
that  when  such  judgment  has  been 
rendered  after  a  hearing  upon  the 


merits,  and  has  been  entered  on  the 
minutes  in  accordance  with  the  views 
of  the  court,  and  the  record  has  been 
regularly  remitted  to  the  inferior 
court,  this  court  has  no  further  juris- 
diction over  the  case." 

*  Bank  of  Westfleld  v.  Inman  (Ind.), 
34  N.  E.  Rep.  670 ;  Warner  v.  Camp- 
bell, 89  Ind.  409,  where  it  was  said 
that  "it  is  not  the  practice  in  any 
court  to  allow  a  new  trial  or  a  re- 
hearing merely  that  the  party  may 
amend  his  pleadings  and  present  the 
case  in  a  new  form ; "  Railway  Co.  v. 
Van  Houten,  48  Ind.  90 ;  Cole  v.  Allen, 
51  Ind.  132 ;  State  v.  Terre  Haute  &c. 
R  Co.,  64  Ind.  397 ;  Board  &c.  v.  Hall, 
70  Ind.  449 ;  Mansur  v.  Churchman, 
84  Ind.  573;  Robbins  v.  Magee,  9 
Ind.  174;  State  v.  Dixon,  97  Ind.  135; 
Board  &c  v.  Center  T'p,  105  Ind. 
432,  444 ;  Elliott's  App.  Proc.,  §  556. 

6  Martin  v.  Martin,  74  Ind.  207."  See, 
also.  Funk  v.  Reutchler  (Ind.),  83  N. 
E.  Rep.  898. 
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§  988.  The  same  subject  continued  —  Rule  in  Tennessee. 

In  Tennessee  "  petitions  to  rehear  should  be  filed  only  to  raise 
some  new  question  of  manifest  importance  not  considered  in 
the  court's  opinion;  or  to  bring  to  the  attention  of  the  court 
some  matter  of  law  or  fact  which  was  manifestly  overlooked ; 
or  to  bring  forward  some  other  matter  in  which  the  decree 
of  the  court  is  manifestly  erroneous." ' 


§  989.  Second  appeals. —  A  second  appeal  on  the  same  ques- 
tions litigated  and  determined  in  the  first  will  be  dismissed.' 
An  appeal  from  a  decree  made  in  exact  compliance  with  the 
mandate  upon  a  previous  appeal  of  the  same  case  will  be  dis- 
missed with  costs  upon  motion  of  the  appellee.' 

§  990.  The  same  subject  continued. —  A  party  may,  after 
an  appeal  dismissed  for  informality,  if  within  the  original 
time  to  appeal,  bring  up  the  case  again.*  So  if  the  court  be- 
low, in  proceeding  to  execute  the  mandate  of  the  appellate 
court,  misconstrues  it  to  the  injury  of  either  party,  an  ap- 
peal lies  to  have  the  error  corrected.*    Second  appeals  have 


•  Gibson's  Suits  in  Chancery, 
§  1142;  Andrews  v.  Crenshaw,  4 
Heisk.  151.  See,  also,  Hubbard  v. 
Fiav-ell,  12  Lea,  305 ;  Bleidorn  v.  Pi- 
lot Mountain  &c.  Co.,  5  Pickle,  204; 
Senter  u  Bowman,  5  Heisk.  14;  Nich- 
olson V.  Patterson,  2  Humph.  448; 
Lindsley  v.  Thompson,  1  Tenn.  Ch. 
27a,  275.  Petitions  must  be  pre- 
sented before  the  last  day  of  the 
term  and  within  ten  days  after  the 
opinion  is  filed,  and  no  re-argument 
is  allowed  unless  upon  notice  by  the 
court.  Supreme  Court  Rule  17; 
Adams  v.  Sharon,  5  Pickle,  335. 

2  Corning  v.  Troy  Iron  Factory,  15 
How.  451.  Two  appeals  are  not  al- 
lowed in  the  same  case  on  the  same 
question.  The  court  will  determine 
which  of  the  two  shall  be  dismissed. 
Wheeler  v.  Harris,  13  Wall.  51. 

»  Maokall  v.  Richards,  116  U.  S.  45 ; 
Stewart  v.  Salamon,  97  U.  S.  361, 
Clifford,  J.,  dissenting,  and  express- 
ing; the  opinion  that  it  could  not  be 


dismissed,but  should  be  heard  and  re- 
versed or  affirmed,  as  the  case  might 
be.  The  ruling  in  the  case  was  fol- 
lowed in  Humphrey  v.  Baker,  103  U. 
S.  736,  where  it  was  held  that  the 
court  will,  on  application,  examine 
the  decree,  and  if  it  conforms  to  the 
mandate  dismiss  the  case  with  costs ; 
and  if  the  decree  does  not  conform, 
the  case  may  be  remanded  with 
proper  directions  for  the  correction  of 
the  errors.  Railroad  Co.  v.  Anderson, 
149  U.  S.  237 ;  Aspen  Min.  &  Smelt- 
ing Co.  V.  Billings  (U.  S.),  14  &  Ct 
Rep.  4. 

*  Yeaton  v.  Lenox,  8  Pet  123 ;  Ed- 
monson V.  Bloomshire,  7  Wall.  306. 
When  the  term  at  which  an  appeal 
is  returnable  goes  by  without  the  fil- 
ing of  the  record,  a  second  appeal 
may  be  taken  if  the  time  for  appeal 
has  not  expired.  Evans  v.  State 
Bank,  134  U.  S.  880. 

*  Perkins  v.  Fourniquet,  14  How. 
328 ;  Corning  v.  Troy  Iron  Foundry, 
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always  been  allowed  to  bring  up  proceedings  subsequent  to 
the  mandate,  and  not  settled  by  the  terms  of  the  mandate 
itself.'  Second  appeals  bring  up  for  consideration  only  the 
proceedings  of  the  court  below  after  the  mandate  of  the  ap- 
pellate court ; '  and  the  points  already  decided  by  the  appellate 
court  are  not  open  to  debate,  unless  by  the  special  order  of 
the  court.'  It  is  too  late  upon  the  second  appeal  to  urge 
that  the  court  had  no  jurisdiction  to  try  the  first  appeal.^ 
The  rule  that  what  was  decided  on  the  first  appeal  is  not  open 
to  reconsideration  in  the  same  case  on  a  second  appeal  does 
not  apply  to  expressions  of  opinion  on  matters  the  disposition 
of  which  was  not  required  for  the  decision."    It  was  recently 


15  How.  461,  466.  Where  the  Su- 
preme Court  affirmed  a  decree  of  the 
court  below,  and  directed  further 
proceedings  consistent  with  right 
and  justice,  and  the  court  thereafter 
made  a  decree  which  prejudiced 
substantial  rights  of  a  party  not  con- 
cluded by  the  original  decree,  a  sec- 
ond appeal  was  entertained.  Mack- 
all  V.  Richards,  113  U.  S.  369. 

» Hinckley  v.  Morton,  103  U.  S.  764. 

*  Supervisors  &o.  v.  Kennicott,  94 
U.  S.  498;  Corning  v.  Troy  Iron 
Factory,  15  How.  451,  466. 

»  Cassedy  v.  Bigelow,  27  N.  J.  Eq. 
505.  "  Where  a  case  has  been  heard 
in  the  circuit  court,  reversed  by  the 
Supreme  Court,  and  remanded  with 
instructions  as  to  the  decree  that 
shall  be  entered,  a  party  cannot  on  a 
subsequent  appeal  assign  for  error 
any  cause  that  accrued  prior  to  the 
decision  of  the  Supreme  Court  It 
will  be  presumed  where  a  case  has 
been  determined  in  the  Supreme 
Court  upon  its  merits  and  the  errors 
assigned  that  the  appellant  or  plaint- 
iff in  error  has  no  further  objections 
to  urge  against  the  record,  and  that 
if  any  errors  exist  which  are  not  so 
assigned  they  are  waived ;  and  he  will 
not  be  permitted  to  have  his  case 
heard  partly  at  one  time  and  the  resi- 


due at  another."  Ogden  v.  Larrabee, 
70  111.  510.  The  remarks  of  the  court 
in  respect  to  a  like  question  in  Kings- 
bury V.  Buckner,  70  111.  514,  are  also 
pertinent: — "We  cannot  examine  as 
to  the  merits  of  the  original  case, 
but  only  as  to  the  proceedings  sub- 
sequent to  the  decision  at  the  former 
hearing.  If  the  course  suggested 
and  so  strongly  insisted  upon  by 
counsel  for  the  appellant  was  pur- 
sued by  the  appellate  courts  litiga- 
tion would  never  cease.  New  coun- 
sel, as  in  this  case,  would  make  new 
arguments  and  present  additional 
points  for  adjudication,  and  the  result 
of  persistence  would  finally  settle 
the  rights  of  the  parties.  The  ap- 
pellate power  of  this  court  would 
then  be  exercised  more  over  its  own 
proceedings  and  judgments  than 
over  those  of  inferior  courts."  To 
the  like  effect,  see,  also,  Newberry  v. 
Blatchford,  106  111.  584;  Briscoe  v. 
Lloyd,  64  Dl.  23;  Walker  v.  Doane, 
108  111.  336 ;  Hook  v.  Richardson,  115 
111.  431. 

*  Washington  Bridge  Ca  v.  Stew- 
art, 3  How.  418,  where  it  was  con- 
tended that  the  decree  first  appealed 
from  was  interlocutory  only. 

''  Barney  v.  Winona  &c  R.  Co.,  117 
U.  S.  338. 
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held  in  California  that,  although  a  determination  of  the  Su- 
preme Court  on  a  former  appeal  is  conclusive  on  a  second 
appeal  if  the  record  presents  the  same  matters,  either  of  fact 
or  law,  such  judgment  is  not  final  on  a  second  appeal  if  the 
record  contains  matters  directly  aifecting  the  findings  whereon 
the  judgment  rests,  which  were  not  before  the  court  on  the 
former  appeal.' 

1  Klauber  v.  San. Diego  Street  Car    fining  the  phrase  "law  of  the  case" 
Co.  (CaL,  1893),  33  Pac.  Rep.  876,  de-    as  formulated  in  that  State. 
61 
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1000.  Allowance  of  interest 
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§  991.  Issuance  and  recall. —  The  federal  appellate  courts 
have  no  power  to  issue  execution  on  appeal  from  the  decree 
of  an  inferior  court,'  but  the  decree  is  embodied  in  a  mandate 
which  is  sent  down  to  the  court  below.  No  mandate  issues 
without  an  order  from  the  appellate  court,  which  is  usually 
granted  only  on  consent  upon  notice.'  It  is  the  practice  in 
the  Supreme  Court  of  the  United  States,  when  no  special  cir- 
cumstances are  shown,  to  issue  no  mandates  except  immedi- 
ately before  the  February  recess,  and  immediately  before  the 
conclusion  of  the  term.'  Where  an  order  is  granted  reserving 
liberty  to  apply  to  the  court  below  for  leave  to  file  a  bill  of 
review,  it  will  form  part  of  the  mandate.*  The  Supreme 
Court  may  recall  its  mandate  and  correct  it  before,"  but  not 
upon  an  application  made  after,'  the  expiration  of  the  term  at 
which  the  decree  was  rendered.' 


1 U.  8.  R.  a,  §  701 ;  26  St  at  K,  ch. 
517,  g§  10, 11 ;  Sibbald  v.  United  States, 
13  Pet  488. 

23  Foster's  Federal  Practice  (3d 
ed.),  §  495.  See  Circuit  of  Appeals 
Rule  33. 

33  Foster's  Federal  Practice  (2d 
ed.),§495. 

*  Watson  V.  Stevens,  53  Fed.  Rep. 
31,84. 

sKillian  w  Ebbinghaus,  111  U.  a 
798,  where  the  mandate  from  the 


Supreme  Court  to  the  court  below 
was  erroneous  as  to  the  title  of  the 
cause,  and  it  was  recalled,  and  a  new 
one  issued  correctly  describing  the 
title;  Ex  parte  Crenshaw,  15  Pet 
119;  United  States  v.  Gomez,  33 
Hew.  826. 

«Schell  V.  Dodge,  107  U.  S.  629; 
Killian  v.  Ebbinghaus,  111  U.  S.  798. 
See,  also,  Phipps  u  Sedgwick,  95 
U.  a  192. 

'In    Sibbald    v.   United  States,  3 
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§  992.  Mandate  on  reversal  in  patent  cases. —  The  inva- 
riable order  of  the  United  States  Supreme  Court,  in  reversing 
a  final  decree  of  the  circuit  court  sustaining  a  bill  for  in- 
fringement of  letters  patent,  is: — "The  decree  is  reversed 
and  the  cause  remanded,  with  a  direction  to  dismiss  the  bill 
of  complaint  with  costs.'" 

§  993.  Restitution  upon  reversal. —  Where  a  judgment  or 
decree  which  is  reversed  has  been  executed  pending  the  writ 
of  error  or  appeal,  the  mandate  should  include  a  direction  to 
the  court  below  to  compel  restitution.*  The  chancellor  has 
the  power  to  make  an  order  for  restitution  of  money  paid  on 
a  decree  afterwards  reversed  on  appeal,  when  the  parties  are 
before  him,  and  there  is  shown  to  have  been  a  decree,  pay- 
ment thereunder,  and  a  reversal  thereof.' 

§  994.  Execution  of  mandate. —  The  court  below  can  only 
execute  the  mandate  of  the  appellate  court.  It  cannot  vary 
in  any  way  the  decree  of  the  former,  and  can  only  settle  what 
remains  to  be  done.*    The  court  below  cannot  refuse  to  carry 

How.  455,  a  petition  to  alter  a  former  ed.),  §  495,  citing  The  Rachel  v.  United 

mandate  was    dismissed,   the  court  States,  6  Cranch,  329 ;  Bank  of  U.  S. 

being  of  the  opinion  that  it  had  no  v.   Bank  of  Washington,  6  Pet  8 ; 

power  to  grant  it    See,  also.  Wash-  Morris'  Cotton,  8  Wall.  507 ;  Ex  parte 

ington  Bridge  Co.  V.  Stewart,  3  How.  Morris,  9  Wall  605;   Northwestern 

413.    In  Massachusetts,  if  on  a  bill  in  Fuel  Co.  v.  Brock,  139  U.  S.  316. 

equity  the  full  court  orders  a  decree  '  Exparte  Walter,  89  Ala.  337 ;  s.  C, 

for  the  plaintiff,  without  stating  the  7  So.  Rep.  400. 

form  of  the  decree,  this  is  to  be  settled  <Chaires  v.  United  States,  3  How. 

by  one  justice;  and  an  appeal  lies  611 ;  Green  v.  Chicago  &c.  R.  Co.,  49 

from  a  decree  afterwards  entered  by  Fed.    Rep.    907,    909 ;    Eamberly    v. 

him,  although  it  in  part  purports  to  Arms,  40  Fed.  Rep.   551,  and  cases 

recite  the  judgment  of  the  full  court  there  cited ;  In  re  Washington  &c. 

Sewall  V.  Sewall,  130  Mass.  201.  R.  Co.,   140  U.  S.  91,  96 ;   Quacken- 

1  Recent    cases  which    show  this  bush  v.  Leonard,  10  Paige,  131.    "  On 

practice  are :  —  St  Germain  v.  Bruns-  a  mandate  from  this  court  affirming 

wick,  135  U.  S.  237,  331 ;  Yale  Lock  a  decree,  the  circuit  court  can  only 

Mfg.  Co.  V.  Berkshire  Nat  Bank,  135  record  our  order  and  proceed  with 

U.  S.  343,  403 ;  Burt  v.  Evory,  183  the  execution  of  its  own  decree  as 

U.  S.  349,  359 ;  McCormick  v.  Gra-  affirmed.     Our  judgment  by  a   di- 

ham's  Adm'r,  139  U.  S.  1,  19 ;  Brew-  vided    court  is    just  as  much    our 

ing  Co.  V.  Gottfried,  128  U.  S.  158,  judgment  for  the  purposes  of  the 

170.  case  in  hand  as  if  it  had  been  unan- 

23   Foster's   Federal   Practice   (3d  imous.''     Durant  v.  Essex  County. 
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out  the  mandate  of  the  appellate  court  on  the  ground  of 
want  of  jurisdiction  in  itself  or  in  the  appellate  court.^  "Where 
the  Supreme  Court  afBrmed  the  title  to  lands  in  Florida,  and 
referred,  in  its  decree,  to  a  particular  survey,  it  was  held  not 
proper  for  the  court  below  to  open  the  case  for  a  rehearing 
for  the  purpose  of  adopting  another  survey.* 

§  995.  The  same  subject  continued. —  After  decree  entered, 
appeal  taken  and  heard,  and  cause  remanded  to  the  court 
below  for  a  special  purpose,  it  too  late  to  aver  in  that  court 
that  the  claim  is  legall}'  merged  in  an  indivisible  cause  of  ac- 
tion determined  in  a  prior  case.'  It  is  not  error,  on  the  exe- 
cution of  the  mandate  of  the  Supreme  Court,  for  the  court 
below  to  permit  a  third  person  to  become  a  party  and  set  up 
rights  not  embraced  in  the  former  decree,  where  it  is  done  by 
consent  of  all  parties.*  If  an  absolute  dismissal  of  a  bill  is 
aifirmed,  the  court  below  cannot  decree  that  the  dismissal  is 
without  prejudice.*  A  State  court  cannot  dismiss  a  bill  on 
the  ground  of  an  adequate  remedy  at  law  after  the  case  has 
been  remanded  from  the  United  States  Supreme  Court  for 
final  judgment.'  Where  the  mandate  directing  a  decree  in 
favor  of  a  party  is  silent  in  respect  to  costs,  the  court  below 

101  XJ.  S..  555,  556.  See,  also.  Ex  parte  cause  in  equity  does  not  involve  the 

Story,   12   Pet.   339.    The   Supreme  merits,  the  case,  upon  the  filing  of 

Court  refused  to  reverse  the  decree  the  transcript  in  the  court   below, 

of  the  court  below  for  immaterial  stands  for  rehearing  in  that  court 

error  in  proceeding  under  the  man-  King  v.  Worthington,  104  U.  S.  44 

date.    Campbell  v.  Pratt,  2  Pet  354  i  Aspen  Min.   &  Smelting   Co.   v. 

Compliance  with  the  mandate  may  Billings  (U.  S.),  14  S.  Ct  Rep.  4,  6 ; 

be  compelled  by  mandamus  or  other  Skillern's  Ex'rs   v.  May's   Ex'rs,    6 

appropriate  writ  Campbell  v.  James,  Cranch,  367 ;  In  re  Washington  &c. 

31  Fed.  Rep.  525.    A  decree  entered  R.  Co.,  140  U.  S.  91 ;  Gaines  v.  Eugg, 

in  conformity  with  the  mandate  of  148  U.  S.  228,  241 ;  Whyte  v.  Gibbs, 

an  appellate  court  to  which  the  case  20  How.  641. 

has  been  appealed  cannot  be  attacked  «  Chaires  v.  United  States,  3  How. 

by  original  bill  on  the  ground  of  er-  611. 

rors,  apparent  on  the  record,  not  in-  »  New  Orleans  v.  Gaines'  Adm'r,  188 

volving  the  jurisdiction.    Kingsbury  V.  S.  597,  614 

V.  Buokner,  134  U.  S.  650.    See  §  855,  «  Hawkins  v.  Blake,  108  U.  a  422. 

supra.   According  to  the  practice  and  *  Durant  v.  Essex  County,  101  U.  S. 

jurisprudence  of  the  State  of  Illinois,  555. 

where  the  decision  of  the  Supreme  •  Tyler  ».  Magwire,  17  Wall.  268. 

Court  reversing   and   remanding  a 
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may  properly  include  therein  its  own  costs,  although  the  bill 
contained  no  express  prayer  for  costs.' 

§996.  Remedy  for  formal  error  in  mandate. —  If  a  de- 
cree of  the  appellate  court  be  misentered  in  the  minutes  it 
must  be  executed  by  the  court  below  as  it  was  entered  and 
not  as  it  was  pronounced,  the  proper  remedy  being  to  apply 
to  the  appellate  court  to  rectify  the  entry  of  the  decree.* 

§  997.  Proceedings  in  tlie  court  below  —  Supplemental 
bill. —  Upon  the  return  of  a  cause  in  equity  from  the  appel- 
late court  to  the  court  below  for  further  proceedings,  the 
plaintiff  may  by  supplemental  bill  plead  new  matter  occur- 
ring since  the  final  submission  of  the  case  in  the  inferior 


'  United  States  v.  Southern  Pac  R 
Ca,  56  Fed.  Rep.  885.  See,  also,  Rid- 
dle V.  Mandeville,  6  Cranch,  86. 

2Tuttle  V.  Gilmore,  43  N.  J.  Eq.  369, 
where  Beasley,  C.  J.,  said :  — "  A  de- 
cree having  been  pronounced  in  this 
court  as  the  result  of  a  former  appeal 
between  these  parties,  that  decree  was 
sent  to  the  court  of  chancery  with  in- 
structions to  execute  it  The  conten- 
tion of  the  appellant  now  is  that  the 
chancellor  has  not  put  it  into  effect, 
but  has  introduced  into  it  certain 
niodiflcatioDS.  If  we  have  regard 
simply  to  the  entry  of  the  decree  of 
this  court  on  its  minutes,  we  think 
the  justness  of  this  criticism  is  not 
to  be  disputed.  The  judgment  of 
this  court,  as  it  stands  on  our  own 
records,  has  not  been  carried  into 
effect  according  to  its  plain  terms. 
That  this  is  the  case  will  clearly  ap- 
pear from  the  statement  of  the  facts 
as  presented  in  the  opinion  of  the 
chancellor.  But  while  we  think  that 
our  decree  as  recorded  has  not  been 
complied  with,  we  also  think  that  the 
chancellor  has  properly  interpreted 
the  intention  of  this  court  as  ex- 
pressed in  its  opinion,  reading  that 
opinion  in  the  light  of  its  application 


to  the  facts  of  the  casa  ...  It 
is  apparent  from  this  statement  that 
the  difficulty  has  arisen  from  the 
judgment  of  this  court  having  been 
misentered  in  the  record.  The  court 
of  chancery  has,  in  point  of  fact, 
executed  the  judgment  of  this  court 
as  it  was  pronounced,  but  not  as  it 
was  entered,  and  therein  we  think 
an  error  was  committed.  Like  those 
of  all  other  judicial  tribunals,  the 
record  of  this  court  kept  under  its 
own  supervision  must  be  taken  as 
the  infallible  exponent  of  its  mind, 
and  as  in  every  respect  correct ;  and 
it  is  not  alterable  except  under  its 
own  authority.  The  result,  therefore, 
is  that  the  respondent  should  have 
been  sent  to  this  court  to  ask  that 
this  misentry  should  be  rectified.  It 
was  a  formal  error  for  the  court  be- 
low to  attempt  to  amend  this  record 
by  a  construction  of  the  opinion  read 
in  the  case.  Consequently  we  think 
the  proper  course  is  to  reverse  the 
decree  below,  to  amend  the  entry  of 
the  judgment  in  this  court,  and  at 
the  present  time  to  render  a  final  de- 
cree in  favor  of  the  respondent  on 
the  basis  of  the  decree  of  the  chan- 
cellor." 
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court.'  But  it  has  been  held  that  the  defendant  should  not 
be  allowed  to  file  a  supplemental  bill  setting  up,  by  w&y  of 
defense,  matters  occurring  subsequently  to  the  mandate.* 

§998.  Construction  of  mandate  —  Resort  to  opinion. — 

When  the  direction  contained  in  the  mandate  is  precise  and 
unambiguous  it  is  the  duty  of  the  circuit  court  to  carry  it  into 
execution,  and  not  to  look  elsewhere  for  authority  to  change 
its  meaning.  But  when  the  circuit  court  are  referred  to  testi- 
mony to  ascertain  the  amount  to  be  decreed  and  are  author- 
ized to  take  new  evidence  on  the  point,  it  may  sometimes 
happen  that  there  will  be  some  uncertainty  and  ambiguity  in 
the  mandate,  and  in  such  a  case. the  court  below  have  unques- 
tionably the  right  to  resort  to  the  opinion  delivered  at  the 
time  in  order  to  assist  them  in  expounding  it.' 

§  999.  Construction  of  mandate  continued. —  Where  a  de- 
cree of  the  circuit  court  was  in  terms  "  reversed  "  by  the  Su- 
preme Court,  but  the  case  was  remanded  with  instructions  for 
the  correction  of  the  decree,  the  Supreme  Court,  in  subse- 
quently aflBrming  the  action  of  the  court  below,  which  simply 
corrected  the  error  as  indicated  in  the  mandate,  and  refused 
to  re-open  the  whole  matter  of  inquiry,  said:  —  "Equity  re- 
gards the  substance  and  not  the  form.  The  rights  of  parties 
are  not  to  be  sacrificed  to  the  mere  letter ;  and  whether  the 
language  was  reversed,  modified,  or  affirmed  in  part  and  re- 
versed in  part,  is  immaterial.     Equity  looks  beyond  these 

1  Grier  v.  Turner,  36  Ark.  17,  where  sary  to  complete  justice  between  the 
the  court  said :  —  "  The  usual  direc-  parties  in  reference  to  its  subject- 
tions  on  remanding  a  cause,  when  matter.  The  matters  of  supplement- 
this  court  deems  it  advisable  to  re-  ary  complaint  cannot  have  been 
mand  at  all,  are  for  further  proceed-  considered  on  the  first  submission 
ings  consistent  with  the  law  declared  below  nor  here  on  the  former  appeal, 
and  facts  found  by  the  written  opin-  They  occurred  pendente  lite.  Chan- 
ion.  This  becomes  the  law  of  the  eery  delights  in  closing  in  one  suit 
case,  and  as  to  the  facts  found  res  all  litigation  concerning  the  subiect- 
adjudicata.  Consistently  with  these  matter  down  to  the  time  of  final  sub- 
it  is  not  generally  intended  to  tram-  mission.  Otherwise  it  would  be  In- 
mel  the  proper  courts  of  original  terminable."  See,  also.  Marine  In& 
jurisdiction  by  precluding  them  Co.  v.  Hodgson.  6  Cranch,  206. 
from  any  steps  which  may  be  within  -M.a.6k3.\\  v.  Richards,  116  U.  S.  45. 
proper  scope  of  the  writ  and  neces-  '  West  v.  Brashear,  14  Pet  51. 
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words  of  description  to  see  what  was  in  effect  ordered  to  be 
done."  *  An  appeal  from  certain  decrees,  one  of  which  ordered 
complainants  to  pay  a  sum  for  rental  for  one  year,  being  com- 
puted at  a  uniform  rate,  was  "  reversed  and  the  case  re- 
manded with  instructions  to  strike  out  all  allowances  prior  to 
the  time  when  the  receiver  was  appointed  at  the  instance  of 
the  mortgagees  [the  end  of  the  first  four  months],  and  to 
allow  the  rental  as  fixed  for  the  time  subsequent."  It  was 
held  that  the  court  below  properly  construed  this  order  as  a 
rejection  of  the  allowance  for  the  four  months  and  an  affirm- 
ance of  the  remainder,  and  properly  declined  to  re-open  the 
whole  matter  of  inquiry.*  A  mandate  intended  to  correct 
part  of  a  decree  may  be  construed  to  leave  the  remainder  un- 
affected, though  in  terms  it  sets  the  decree  aside.'  A  decree 
of  the  appellate  court  was  as  follows :  —  "  S.  J.  will  be  entitled 
to  redeem  the  property  upon  paying  the  amount  at  which  it 
was  sold  at  sheriff's  sale,  with  interest.  The  case  should  be 
remitted  to  the  court  below,  that  an  account  may  be  taken 
under  the  direction  of  the  chancellor,  and  S.  J.  permitted  to 
redeem  on  equitable  terms."  It  was  held  that  the  appellate 
court  did  not  intend  to  limit  the  terras,  but  to  leave  it  to  the 
court  below  to  add  such  other  terms  as  it  should  deem  equi- 
table.* A  mandate  from  the  Supreme  Court  directing  the  dis- 
missal of  a  bill  includes  the  dismissal  of  an  amended  bill  on 
which  the  case  was  tried."  In  a  suit  for  infringement  of  a 
patent  thet  Supreme  Court  reversed  a  decree  of  the  court 
below,  and  remanded  the  cause  for  further  proceedings  in 
conformity  with  the  opinion,  which  stated  that  "  the  com- 
plainants must  be  content  with  the  protection  of  an  injunc- 
tion, and  a  recovery  of  the  profits  released  from  the  infring- 
ing sales."  It  was  held  that  the  court  below  could  allow 
nothing  by  way  of  damages,  nor  could  it  refuse  a  decree  for 
profits  on  the  ground  of  a  waiver  thereof  at  the  first  account- 
ing (prior  to  the  appeal),  especially  where  the  opinion  of  the 
court  showed  that  it  was  cognizant  of  the  waiver.' 

1  Kneeland  v.  American  Loan  &  '  Mackall  v.  Ricbarda,  116  U.  S.  46. 

Trust  Co.,  138  U.  S.  509,  512.     See,  *  Johns  v.  Norris,  28  N.  J.  Eq.  147. 

also,  The  Sabine,  50  Fed.  Rep.  315,  'Campbell  v.  Jones,  31  Fed.  Rep. 

217 ;  Story  v.  Lexington,  13  Pet  873.  525. 

2 Kneeland  v.  American  Loan  &  'Graff  «.  Boesch,  50  Fed.  K«pk  660. 
Trust  Co.,  188  U.  S.  509. 
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§  1000.  AUotrance  of  interest. —  Where  the  judgment  or 
decree  of  an  inferior  court  does  not  expressly  award  or  carry 
interest,  and  the  appellate  court  merely  affirms  such  judgment 
or  decree  and  says  nothing  on  the  subject,  it  is  to  be  taken 
as  a  declaration  that  on  the  record  as  presented  to  it  no  in- 
terest was  to  be  allowed.' 

§  1001.  Damages  for  delay. —  In  the  United  States  Supreme 
Court  and  circuit  court  of  appeals,  where  a  writ  of  error  shall 
delay  the  proceedings  on  the  judgment  of  the  inferior  court, 
and  shall  appear  to  have  been  sued  out  merely  for  delay, 
damages  upon  affirmance  of  the  judgment  at  a  rate  not  ex- 
ceeding ten  per  cent,  in  addition  to  interest  shall  be  awarded 
upon  the  amount  of  the  judgment;  and  the  same  rule  apr 
plies  to  decrees  for  the  payment  of  money  in  cases  in  equity, 
unless  otherwise  ordered  by  the  court.'  Damages  cannot  be 
awarded  upon  a  dismissal  for  want  of  jurisdiction.'  The 
power  of  the  Supreme  Court  to  award  damages  for  delay  is 
not  limited  to  money  judgments.* 

iJn  re  Washington  &C.R.  Co.,  140  U.  "Supreme  Court  Rule  23;  Circuit 

a  91,  96 ;  S.  C  11 S.  Ct  Rep.  673, 674 ;  Court  of  Appeals  Rule  30.    See  West 

Oreen  v.  Chicago  &c.  R.  Co.,  49  Fed.  Wisconsin  R  Ca  v.  Foley,  94  IT.  a 

Rep.  907,  909;  Boyce  v.  Grundy,  9  100. 

Pet.  275.    See  United  States  Supreme  '  Gregory  Consolidated  Min.  Co.  v. 

Court  Rule  23 ;  Circuit  Court  of  Ap-  Starr,  141  U.  &  222,  227. 

peals  Rule  30.  *  Gibbs  v.  Diekma,  181  U.  a  186. 
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that  where  the  court  has  no  jurisdiction  it  cannot  adjudge 
costs.*  But  there  is  an  exception  to  the  rule,  which  is  based 
npon  clear  and  well-recognized  reasons,  that  where,  accord- 
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ing  to  the  averments  of  the  complainant,  the  court  has  juris- 
diction, and  it  is  not  until  there  is  a  disclosure  by  plea  and 
evidence  that  the  want  of  jurisdiction  could  be  arrived  at,  the 
court  has  authority  to  award  costs.'  Where  an  appellate 
court  has  jurisdiction  to  dismiss  an  appeal,  the  right  to  ad- 
judge the  costs  of  the  appeal  is  implied.*  Where  a  cause  is 
remanded  by  the  United  States  Supreme  Court  to  the  circuit 
court  with  directions  to  remand  to  the  State  court  from  which 
it  was  removed,  on  the  ground  that  the  federal  courts  have 
no  jurisdiction  of  the  subject-matter,  the  costs  are  cast  upon 
the  party  who  applied  for  the  removal  of  the  cause.' 

§  1003.  Power  of  Territorial  legislature  to  regnlate  costs. 

The  organic  act  of  Utah  Territory  provides  that  the  district 
courts  therein  shall  have  original  jurisdiction  in  all  causes  at 
law  and  in  equity ;  and  because  one  of  the  rules  of  equity  is 
that  the  chancellor  shall  dispose  of  costs  according  to  his  dis- 
cretion, it  was  contended  that  a  Territorial  statute  which 
made  the  granting  of  costs  to  the  winning  party  peremptory 
in  certain  equitable  actions  was  unauthorized  and  void.  But 
it  was  held  by  the  Supreme  Court  of  Utah  that  the  question 
of  costs  was  a  rightful  subject  of  legislation,  and  that  the 
regulation  did  not  interfere  with  the  full  exercise  of  the 
equity  jurisdiction  of  the  courts.* 

§  1004.  Costs  discretionary. —  In  ordinary  cases  costs  in 
equity  rest  entirely  in  discretion.'    But  the  general  rule  is 

1  Young  V.  The  City  of  Florence,  56  '  Gates  v.  Allen,  149  U.  S.  451 ;  s.  G, 

Fed.  Eepk  286 ;  Lowe  v.  The  Benja-  13    S.   Ct.   Rep.    883.     When    cases 

min,  1  Wall  Jr.  187,  188 ;  Thomas  v.  brought    originally    to    the    circuit 

White,  12  Mass.  370.  See,  also,  Miller  court  are  dismissed  for  want  of  ju- 

V.  Clark,  53  Fed.  Rep.  900,  903.  risdiction  in  such  court,  no  costs  are 

^Cereghino   v.  Third  Dist  Court  allowed  in  the  circuit  court    Horn- 

(Utah),  83  Pac.  Rep.  697.    In  Miller  thall  v.  Collector,  9  Wall.  560;  Pent- 

V.  Clark,  138  U!  S.  335 ;  s.  G,  11 S.  Ct  large  v.  Kirby,  30  Fed.  Rep.  898. 

Rep.  800,  and  Iron  Co.  v.  Stone,  131  « Dudley  v.  Facer  (Utah),  33  Pac. 

U.  &  631 ;  S.  G,  7  a  Ct  Rep.  1010,  Rep.  668,  citing  Ely  v.  Railroad  Co., 

the  circuit  court  had  rendered  a  de-  129  U.  S.  291 ,  s.  G,  9  S.  Ct  Rep.  293, 

cree  dismissing  the   bills   on   their  where  it  was  said  that  the  Territorial 

merits.    The  Supreme  Court  on  ap-  legislature  might  to  some  extent  at 

peal,  held  that  the  circuit  court  had  any  rate,  regulate  the  jurisdiction  in 

no  jurisdiction,  but  awarded  cost?  in  equity, 

the  Supreme  Court  'Hammersley  t).  Barker,  3  Paige, 
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that  the  costs  follow  the  decree,  unless  the  circumstances  of 
the  case  be  such  as  in  the  interest  of  justice  to  induce  the  court 
to  modify  the  rule.'  "  The  unsuccessful  party  must  show  the 
existence  of  circumstances  sufficient  to  displace  the  prima  facie 
claim  to  costs  given  by  success  to  the  party  who  prevails." ' 

17  How.  211.  An  action  for  partition 
is  an  equitable  remedy  m  which  costs 
are  governed  by  the  New  York  Code 
of  Civil  Procedure,  section  3330,  and 
not  by  section  968.  Weston  v.  Stod- 
dard, 16  N.  Y.  Supl.  605,  overruling 
Davis  V.  Davis,  3  N.  Y.  St  Rep. 
163.  The  General  Statutes  of  Con- 
necticut (Rev.  1888),  section  1293, 
provide  that  "the  costs  of  an  ap- 
plication to  dissolve  an  injunction 
may  be  allowed  and  taxed  by  the 
court  according  to  its  discretion  in 
making  the  final  decree."  It  was 
held  that  where,  after  the  denial  of  a 
motion  for  dissolution  of  an  injunc- 
tion, the  complainant  withdrew  his 
suit  and  costs  were  thereupon  taxed 
against  him,  the  decree  was  a  final 
decree  and  the  court  had  discretion- 
ary authority  to  tax  against  him  the 
costs  of  the  application  for  dissolu- 
tion. Conlon  V.  Prior  (Conn.),  26  Atl. 
Rep.  1056.  In  proceedings  in  chan- 
cery in  the  nature  of  an  amicable  suit 
costs  are  not  decreed.  McConnell  v. 
McConnell,  11  Vt  390. 

1  United  States  v.  Southern  Pac.  R. 
Co.,  56  Fed.  Rep.  865 ;  Lewis  v.  Gale, 
14  Fla.  441 ;  Miller  v.  Clark,  53  Fed. 
Rep.  900,  903 ;  Warren  v.  Burnham. 
33  Fed.  Rep.  579 ;  Garr  v.  Bright,  1 
Barb.  Ch.  157 ;  Raht  v.  Mining  Co.,  5 
Lea,  79;  Adams'  Equity  (7th  Am. 
ed.),  891 ;  Gibson's  Suits  in  Chancery, 
§564 

2  3  Daniell's  Ch.  Pr.  (5th  ed.)  1881 ; 
Catlin  V.  Harned,  8  Johns.  Ch.  61, 63 ; 
Hunn  V.  Norton,  1  Hopk.  Ch.  344; 
Bunker  v.  Stevens,  36  Fed.  Rep.  245; 
Woodson  u.  Palmer,  1  Bailey,  Bq.  95; 
Ward  V.  Davidson,  3  J.  J.  Marsh.  448; 
Bradford  v.  Allen,  Hardin,  1. 


873,  373;  Eastburn  v.  Kirk,  2  Johns. 
Ch.  817;  Getman  v.  Beardsley,  2 
Johns.  Ch.  274;  Saunders  v.  Frost,  5 
Pick.  260, 271 ;  Clark  v.  Reed,  11  Pick. 
446, 449 ;  Tomlinson  v.  Ward,  2  Conn. 
396;  Morris  v.  Peckham,  51  Conn. 
129;  Hoyt  v.  Smith,  28  Conn.  467; 
Bryant  v.  Russell,  23  Pick.  508 ;  Stone 
V.  Locke,  48  Me.  425 ;  Nicoll  v.  Trust- 
ees of  Huntington,  1  Johns.  Ch.  166 ; 
Lee  V.  Pindle,  12  Gill  &  J.  388 ;  Fris- 
bie  V.  Balance,  4  Scam.  287 ;  Central 
Trust  Co.  V.  Central  Iowa  Ry.  Co.,  38 
Fed.  Rep.  889 ;  Burton  v.  Fort,  18  Ark. 
803 ;  Perkins  v.  McGavock,  3  Hay  w. 
255;  Fechheimer  v.  Baum,  43  Fed 
Rep.  719,  730;  Brooks  v.  Byam,  2 
Story,  553 ;  Miller  v.  Clark,  52  Fed. 
Rep.  900,  902,  an  interesting  applica- 
tion of  the  rule ;  Loomis  v.  Rutland 
R.  Co.,  38  Fed.  Rep.  280;  Rogers  v. 
Tyley  (111.),  33  N.  E.  Rep.  898  (a  suit 
under  the  Illinois  Burnt  Records  Act) ; 
Shepherd  v.  McClain,  18  N.  J.  Eq.  138, 
131;  White  v.  Walker,  5  Fla.  478; 
Lovejoy  v.  Chapman  (Oregon),  83  Pae. 
Rep.  687.  In  New  York  "  in  all  equity 
cases  costs  are  in  the  discretion  of 
whatever  court  passes  upon  the  ques- 
tion." Herrington  v.  Robertson,  71 
N.  Y.  280,  884 ;  Sweet  v.  City  of  Syra- 
cuse, 20  N.  Y.  Supl.  924  They  are 
discretionary  both  at  general  and  spe- 
cial term.  Knapp  v.  New  York  EI. 
R.  Co.,  24  N.  Y.  Lupl.  884  In  actions 
referred  to  a  referee  costs  are  in  the 
referee's  discretion.  Phelps  v.  Wood, 
46  How.  Pr.  1  (and  the  case  last  cited), 
holding  that  if  the  referee  does  not 
award  costs  the  plaintiff  is  not  au- 
thorized to  tax  and  enter  them  in 
the  judgment  See,  also,  Staiger  v. 
Schultz,  3  Keyes,  614 ;  Pratt  v.  Styles, 
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Costs  may  be  allovred  under  a  prayer  in  a  petition  for  "  such 
other  relief  as  equity  will  allow."  * 

§  1005.  Costs  to  the  gOTernment. —  In  England  the  crown 
does  not  pay  costs  to  a  subject,  but  it  is  not  deemed  beneath 
the  dignity  of  the  sovereign  to  receive  costs.*  The  provision 
of  the  United  States  Supreme  Court  rule '  that  no  costs  "  shall 
be  allowed  in  this  court  for  or  against  the  United  States  " 
does  not  prohibit  the  allowance  of  costs  of  the  lower  courts  in 
favor  of  the  United  States ;  and  where  a  mandate  from  the 
Supreme  Court  directs  a  decree  in  favor  of  the  United  States, 
without  specifying  costs,  the  circuit  court  may  properly  in- 
clude therein  its  own  costs.* 

§  1006.  Review  of  discretion  on  appeal. —  The  matter  of 
costs  is  so  largely  within  the  discretion  of  the  chancellor  that 
except  in  a  case  where  there  has  been  a  plain  and  palpable 
abuse  of  it  his  action  will  not  be  disturbed  by  an  appellate 
court.'  Where,  in  a  suit  by  beneficiaries  against  their  trust- 
ees, the  court  finds  that  the  latter  have  been  guilty  of  negli- 
gence and  have  not  kept  proper  accounts,  and  the  court  has 
an  accounting  made,  but  refuses  to  remove  them  as  trustees, 
it  is  not  an  abuse  of  discretion  for  the  court  to  divide  the 
costs  and  expenses  of  the  suit  between  the  parties." 

§  1007.  When  no  costs  are  awarded. —  Where  both  parties 
were  in  the  wrong  neither  was  given  costs  against  the  other.' 
Where  each  party  to  a  suit  is  partly  successful  costs  should 

1  Searle  v.  Fairbanks  (Iowa),  45  Fed.  •  Putnam  v.  Lyon  (Cola),  32  Pac. 

Rep.  571.    "Under  a  general  prayer  Rep.  492;  RateliSe  v.  Dakan,  16  Colo, 

for   relief   in    an   equitable   action  100;  Herrington  v.  Robertson,  71  N. 

plaintiff  is  entitled  to  any  relief  in  Y.  280,  289 ;  Canton  v.  Prior  (Conn.), 

equity  to  which  he  is  entitled  under  26  AtL  Rep.  1057 ;  'Waterman  v.  Al- 

the  facts  pleaded."  Hoskins  v.  Rowe,  den  (111.),   32  N.   E.   Rep.   972.    See 

61  Iowa,  180.    See  §  91,  supra.  §  930  et  seq.,  supra,  and  §  1010,  infra. 

2 1  Daniell's  Ch.  Pr.  (ed.  1854),  pp.  12,  •  Waterman  v.  Alden  (ill),  33  N.  E. 

13 ;  Attorney-General  v.  Earl  of  Ash-  Rep.  972. 

burnham,  1  Sim.  &  S.  394.  i  Righter  v.  Stall  (1846),  8  Sandf. 

'  Rule  24,  subd.  4.  Ch.  608.    See,  also^  Crippin  v.  Heer- 

« United  States  v.  Southern  Pac.  R.  mance,  9  Paige,  211 ;    Beacham  v. 

Co.,   56   Fed.    Rep.    865.    See,  also,  Eckford's  Ez'rs,  2  Sandt  Ch.  14a 
United  States  v.  Sanborn,  185  U.  S. 
271. 
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not  be  awarded  to  either.'  "Where  a  cause  is  settled  by  the 
parties  out  of  court  without  any  agreement  as  to  the  disposi- 
tion of  the  suit  or  as  to  the  costs,  neither  party  is  entitled  to 
costs  against  his  adversary.'  "Where  complainant  brought  a 
bill  against  an  adjoining  proprietor  and  their  common  grantor 
to  rectify  his  deed  and  quiet  his  title,  and  the  defendant  pro- 
prietor answered  denying  the  existence  of  the  alleged  error, 
and  cross-examined  witnesses  but  produced  no  evidence,  upon 
a  decree  for  complainant  no  costs  were  awarded  to  either 
party.'  "Where  a  widow  neglected  to  make  application  for 
her  dower  previous  to  filing  her  bill,  and  in  the  bill  alleged 
that  an  outstanding  mortgage  was  paid  off,  and  insisted  upon 
her  right  to  be  endowed  of  the  whole  premises,  and  claimed 
arrears  previous  to  the  purchase  of  the  defendant,  and  the 
decree  was  against  her  upon  all  these  points,  no  costs  were 
allowed  to  either  party.*  "Where  the  committee  of  a  lunatic 
is  sued  by  bill  when  the  right  of  the  complainant  might  have 
been  settled  by  petition,  it  may  be  good  reason  for  refusing 
costs  to  the  complainant  although  he  succeeds  in  the  suit.* 
"Where  an  administrator  was  dilatory  in  settling  the  estate 
and  thus  made  a  suit  against  him  excusable,  although  the  bill 
was  dismissed  for  multifariousness,  he  recovered  no  costs.* 
"Where  a  judicial  sale  is  set  aside  on  the  ground  of  gross  neg- 
ligence or  abuse  of  trust,  the  ofiicer  making  such  sale,  as  well 
as  the  purchaser  acting  in  collusion  with  him,  will  be  con- 
demned in  costs.  But  in  the  absence  of  actual  fraud  or 
collusion  neither  will  be  charged  with  costs.'  "Where  the 
complainant  was  dead  at  the  time  suit  was  instituted  the  de- 
fendant was  allowed  no  costs  for  proceeding  after  notice  of 
the  fact.'  "Where  an  heir  or  other  person  who  is  turned  into 
a  trustee  by  operation  of  law  contests  the  complainant's  claim 
to  relief  after  he  has  full  notice  of  his  equitable  rights  and  for 
his  own  exclusive  benefit,  he  is  not  entitled  to  the  costs  of  his 
defense.'    "Where  a  cestui  que  i/rust  files  a  bill  against  his 

1  Coddington  v.  Idell,  30  N.  J.  Eq.        « Harrison  v.  Righter,  11  N.  J.  Eq. 

640;  FairchUd  v.  Hunt,  14  N.  J.  Eq.  889. 
867.  '  Johnson  v.  Garrett,  16  N.  J.  Eq. 

2Brucew.  Gale,  13N.  J.  Eq.  211.  31. 

» Graves  l>.  Wood,  40  N.  J.  Eq.  65.        SBalbi  v.  Duvet,  3  Edw.  Ch.  4ia 

*  Bussell  V.  Austin,  1  Paige,  193.  »  Anstice  v.  Brown,  6  Paige,  448. 

sQuttrin  v.  Graves,  1  Barb.  Ch.  49. 
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trustee  for  an  account,  and  in  such  bill  makes  an  unfounded 
claim  against  the  trustee,  and  where  the  trustee  in  his  answer 
makes  an  unfounded  claim  upon  the  trust  fund  in  his  hands, 
neither  party  will  be  entitled  to  costs  as  against  the  other.' 
If  the  defendant  neglects  to  make  an  obvious  objection  that 
the  complainant's  remedy  is  at  law,  and  the  chancellor  is  thus 
compelled  to  decide  the  case  upon  its  merits,  he  may,  in  his 
discretion,  refuse  to  give  either  party  the  general  costs  of  the 
litigation.'  If  a  bill  is  demurrable  and  allowed  by  the  defend- 
ant to  proceed  to  a  hearing  and  then  dismissed  for  want  of 
equity,  the  dismissal  will  be  without  costs.' 

§  1008.  The  same  subject  continued. —  Where  the  com- 
plainant fails  upon  the  main  issues  and  succeeds  only  upon 
issues  of  trival  importance,  costs  will  not  be  allowed  him.*  In 
a  case  of  great  hardship,  where  the  complainants  had  reason 
to  suppose  that  the  conduct  of  the  defendants  was  fraudulent 
until  they  put  in  their  answer,  which  fully  explained  the  cir- 
cumstances of  the  case,  the  court  dismissed  the  bill  without 
costs.*  Where  a  plaintiff  claimed  as  legatee  and  as  a  creditor 
and  proved  only  his  right  as  legatee,  and  the  defendants,  ex- 
ecutors, had  caused  great  expense  and  delay  by  raising  un- 
founded objections,  neither  party  was  held  entitled  to  costs." 
On  a  bill  for  dower  where  the  widow  had  never  claimed  her 
dower,  and  there  was  no  opposition  or  vexation  on  the  part 
of  the  defendants,  costs  were  denied  her,  though  she  had  a 
decree.'  Where  both  parties  are  equally  innocent,  and  both 
are  endeavoring  to  avoid  a  loss  caused  by  others,  costs  will 
not  be  awarded  to  either  party  as  against  the  other.*  Where 
a  plaintiff  had  color  of  claim,  though  barred  in  the  opinion  of 

1  Spencer  v.  Spencer,  11  Paige,  299.  complainant  to  the  injunction.    Otis 

s  Bank   of  Utica  v.  Mersereau,  3  n  Forman,  1  Barb.  Ch.  30. 

Barb.  Ch.  528,  607.  *  Marks  Adjustable    Chair  Co.  v. 

'Dawes  v.  Taylor,  35  N.  J.  Eq.  40.  WUson,  43  Fed.  Rep.  302. 

See,  also,  Walker  v.  Day,  36  N.  J.  Eq.  <>  Lupin  v.  Marie,  8  Paige,  170. 

76.    Costs  will  not   in    general    be  *  Brown  v.  Eicketts,  4  Johns.  Ch. 

given  to  a  defendant  upon  the  disso-  308. 

lution  of  an  injunction,  on  bill  and  '  Eazen  v.  Thurber,  4  Johns.  Ch. 

answer,  where  the  bill  was  insu£S-  601 

cient  upon  ita  face  to   entitle    the  'Pendleton  v.  Eaton,  8  Johns.  Ch. 

69. 
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the  court  by  lapse  of  time,  his  bill  was  dismissed  without 
costs.'  Where  a  plaintiff  had  probable  cause  for  bringing  a 
suit,  but  failed  in  establishing  his  title,  and  the  defendant 
showed  no  better  claim  or  title  on  his  part,  the  bill  was  dis- 
missed without  costs  on  either  side.'  The  rule  is  that  if  a  suit 
is  settled  or  compromised  without  any  agreement  as  to  costs 
each  party  must  bear  his  own.'  Costs  were  refused  to  a  com- 
plainant on  a  decree  in  his  favor  where  it  appeared  that  the 
matter  had  been  before  submitted  to  arbitration,  and  the  de- 
cree varied  but  little  from  the  award.*  A  purchaser  of  land 
chargeable  with  constructive  notice  only  of  a  trust  by  means 
of  a  lis  pendens  is  not  to  be  charged  with  costs,  there  being 
no  actual  fraud,  though  the  purchase  is  set  aside  on  the  ground 
of  the  implied  fraud.*  If  a  suit  is  abated  by  the  death  of  a 
party  no  costs  can  be  given.*  But  an  exception  has  been  made 
to  the  general  rule  in  cases  where  the  costs  are  payable  out 
of  a  particular  fund,  or  are  connected  with  a  duty  towards  the 
party  claiming  costs.' 

§  1009.  Apportioning  costs. —  In  deciding  the  question  of 
costs  the  court  will  frequently  apportion  them  so  as  to  cause 
the  costs  of  one  part  of  the  suit  to  fall  upon  one  party,  and 
those  of  another  part  to  fall  upon  the  other  party.'    A  party 

1  Demarest  u  Wynkoop,  3  Johns.  22,  43 ;  Waterman  v.  Alden  (111.),  32 
Ch.  129.  N.  K  Rep.  972 ;  Farwell  v.  KeiT,  28 

2  NicoU  V.  Trustees  of  Huntington,  Fed.  Eep.  345.  Where  a  wife  joined 
1  Johna  Ch.  166.  her  husband  in  the  mortgage  of  store 

3  Stewart  «.  Ellice,  2  Paige,  604  property  to  one-twentieth  of  which 
*  Freeland  v.  Mannahan,  Hopk.  Ch.    she  held  the  legal  and  equitable  title, 

276.  but  previously  required  him  to  con- 

6  Murray  v.  Ballou,  1   Johns.  Ch.  vey  to  herself  several  pieces  of  prop- 

566.  erty,  one  of  which  was  the  west  half 

6  Pells  V.  Coon,  Hopk.  Ch.  450,  452.  of  the  block  occupied  by  them  as  a 

Where  a  sole  plaintiff  or  defendant  homestead,  as  consideration  thereof, 

dies  pending  the  suit,  no  costs  are  and  on  the  ground  that  her  husband 

given  if  the  complainant  or  his  rep-  received  from  her  father,  after  her 

resentative    elect    not    to    proceed,  marriage,  considerable  money  used 

Benson  v.  Wolverton,  16  N.  J.  Eq.  in  the  building  of  the  store,  and  the 

110.  judgment  creditors  filed  a  bill    as 

'Sears  v.  Jackson,  11  N.  J.  Eq.  45.  complainants  to  set  aside  said  con- 

8  Preece  v.  Seale,  3  Jur.  (N.  S.)  711 ;  veyance  of  the  husband  to  the  wife, 

Crandall  v.  Hoysradt,   1  Sandf.  Ch.  it  was  held  that  under  the  peculiar 

40;  Cliuan  v.  Cooke,   1  Sch.  &  Lef.  circumstances  of  the  case  the  con- 
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entitled  to  the  general  costs  of  a  suit  may  nevertheless  be 
ordered  to  pay  such  of  the  costs  as  were  incurred  by  his  liti- 
gating groundless  claims.'  Where  a  suit  is  necessary  to  wind 
up  a  partnership  it  is  proper  to  divide  costs.^  When  the  main 
controversy  in  a  bill  is  decided  against  the  complainant,  al- 
though he  succeed  in  obtaining  a  d«cree,  the  defendant  will 
be  entitled  to  have  his  costs  up  to  the  time  of  the  decision  of 
the  main  controversy.'  Where  a  bill  is  sustained  with  costs 
against  certain  respondents  and  dismissed  with  costs  as  against 
others,  the  latter  are  entitled  not  only  to  have  taxed  items 
special  to  their  defense  but  also  to  have  apportioned  in  their 
favor  the  items  which  were  of  a  joint  character.*  Upon  a  de- 
cree reforming  a  conveyance  as  prayed  in  the  bill  it  is  a  proper 
exercise  of  discretion  to  require  the  complainant  as  a  condi- 
tion precedent  to  pay  the  defendant  a  sum  of  money  improp- 
erly in  the  consideration,  and  divide  the  costs  equally  between 

that  It  ought  to  be  postponed  to  a 
subsequent  mortgage  of  a  part  of  the 
same  land  to  the  defendant,  taken 
by  the  defendant  on  representations 
of  the  plaintiff  that  nothing  re- 
mained due  on  his  mortgage ;  a  jury, 
on  issues  submitted  to  them,  found 
that  the  plaintiffs  mortgage  was 
made  for  good  consideration,  but 
that  the  plaintiff  did  make  the  repre- 
sentations charged  against  him  by 
the  defendant ;  and  the  court  there- 
upon, at  the  next  law  term,  post- 
poned the  plaintiffs  mortgage  to  the 
subsequent  mortgage  of  the  defend- 
ant ;  and  at  a  subsequent  term  refused 
to  allow  the  plaintiff  to  proceed  under 
his  bill  to  redeem  the  subsequent 
mortgage  or  to  amend  his  bill  for  that 
purposa  Costs  were  allowed  to  the 
defendant  for  the  term  at  which  the 
issues  were  tried  before  the  jury  and 
for  the  succeeding  law  term,  but  no 
more;  and  the  auditor's  fees  were 
ordered  to  be  paid  equally  by  both 
parties.  Piatt  v.  Squire,  5  Cush.  661. 
*  American  Box  Match  Co.  v.  Cros- 
man,  57  Fed.  Rep.  1029.  See,  also, 
Heighington  v.  Grant,  1  Beav.  280. 


yeyance  be  sustained  as  to  the  home- 
stead and  be  decreed  void  as  to  the 
remainder  of  the  property ;  that  each 
party  pay  the  costs  of  its  own  testi- 
mony, and  the  other  costs  of  the 
case  go  against  the  defendants.  Far- 
well  V.  Kerr,  28  Fed.  Rep.  345. 

J  Dupont  V.  Johnson,  1  Bailey's  Eq. 
279.  In  Blest  v.  Brown,  4  De  G., 
F.  &  J.  867,  a  plaintiff,  though  suc- 
cessful, was  ordered  to  pay  all  costs 
occasioned  by  unsustained  charges 
in  the  bill. 

2  Jones  V.  Morehead,  3  B.  Mon.  877. 

'McConnell  v.  McConnell,  11  Vt 
290.  A  second  mortgagee  of  land 
brought  a  bill  in  equity  against  the 
first  mortgagee  to  redeem  the  first 
mortgage  and  tendered  a  less  amount 
than  was  really  due ;  the  defendant, 
who  had  previously,  on  request,  ren- 
dered an  account,  claiming  the  al- 
lowance of  a  greater  sum  than  was 
found  to  have  been  then  due  by  the 
auditor  to  whom  the  case  was  after- 
wards referred,  alleged  in  his  answer 
that  the  plaintiff's  mortgage  was 
fraudulent  and  void  as  to  creditors 
for  want  of  consideration,  and  also 
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them.*  Where,  after  a  decree  for  the  plaintiff,  on  motion  of 
the  defendant  a  rehearing  was  had  and  a  decree  made  dis- 
missing the  bill,  the  plaintiff  was  given  costs  to  the  motion 
for  rehearing  and  the  defendant  costs  subsequent  thereto.^ 

§  1010.  The  same  subject  continued. —  As  a  general  rule 
costs  in  equity  may  be  decreed  against  either  party,  or  may 
be  apportioned  in  the  discretion  of  the  chancellor;  and  an 
error  in  this  regard,  if  there  be  nothing  more  in  the  case,  is  no 
ground  for  reversal  on  appeal.'  But  to  call  this  discretion 
into  exercise,  the  cause,  either  in  whole  or  in  part,  must  have 
been  submitted  to  him  for  decision  and  decree;  and  this  is 
not  done  where  the  complainant  dismisses  his  own  suit,  thereby 
assuming  the  costs  he  has  caused.*  But  where  the  defendant 
after  answer  filed  buys  his  peace,  or  purchases  the  complain- 
ant's asserted  cause  of  action,  the  complainant  binding  him- 
self to  dismiss  his  suit,  but  failing  to  do  so,  whereby  the  de- 
fendant is  forced  to  set  up  the  release  by  supplemental  or 
amended  answer,  and  the  cause  is  then  submitted  on  his  mo- 
tion to  dismiss  the  bill  in  accordance  with  the  stipulation  in 
the  release,  the  judicial  functions  of  the  court  are  called  into 
exercise,  and  the  decree  for  costs  is  not  reviewable.* 

•  Connor  v.  Armstrong,  91  Ala.  265.  tninate  with  the  death  of  the  orig- 

2  Hake  v.  Brown,  44  Fed.  Eep.  283.  inal  lessee,  and  asked  for  a  reforma- 

Where  a  suit  for  infringement  fails  tion  of  the  lease    if   such  was  its 

upon  one  patent  and  prevails  upon  construction.     The  lessor  answered, 

another  the  complainant  is  entitled  asserting  such  claim,  and  testimony 

to  a  decree ;  but  the  costs  should  be  was  taken  showing   that  the  lease 

equitably  apportioned.      Penn  Dia-  was  to  be  terminable  by  the  election 

mond  Drill  Co.  v.  Simpson,  29  Fed.  of  the  lessor  to  take  certain  property 

Rep.  288.    But  see  Schmid  v.  Scoville  on  the  leased  premises  at  its  value, 

Mfg.  Co.,  37  Fed.  Rep.  346.     Where,  and  the  lessor  submitted  to  a  decree 

on  a  bill  and  cross-bill,  each  party  establishing    such    construction.    It 

claimed  more  than  he  was  entitled  was  held  that  the  orators  were  enti- 

to,  but  the  complainant  in  the  orig-  tied  to  the  costs  of  taki.ig  their  tes- 

inal  suit  mainly  succeeded,  he  was  timony  and  the  decree,  but  not  to  the 

allowed  his  costs  of  that  suit  out  of  costs  of  the  bill.     Loomis  v.  Rutland 

the  fund,  and  all  the  other  costs  were  R.  Co.,  38  Fed.  Rep.  280. 

directed  to  be  borne  by  the  respective  '  Allen  v.  Lewis,  74  Ala.  379,  381. 

parties  who  incurred  them.     Craig  w.  <  Allen  u  Lewis,  74  Ala.  379.    See 

Tappin,  2  Sandf.  Ch.  7a     The  grant-  §  461,  supra. 

ees  of  a  lease  alleged  that  the  lessor  =  Allen  v.  Lewis,  74  Ala.  879. 
claimed   that  the  lease   would   ter- 
62 
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§  1011.  Costs  against  a  successful  defendant. —  A  defend- 
ant not  unfrequently  is  guilty  of  such  unconscientious  conduct 
in  connection  with  the  litigation  that,  though  successful,  it 
would  be  inequitable  to  burden  the  complainant  with  the 
costs.  The  following  are  cases  where  the  defendant,  though 
successful,  should  be  charged  with  the  costs : ' —  1.  "Where,  as 
administrator,  executor,  guardian  or  trustee,  he  failed  to  file 
proper  inventories  or  make  the  settlements  required  by  law, 
in  consequence  whereof  suit  was  brought  for  an  account.^ 
2.  Where  the  suit  was  caused  by  the  defendant  falsely  claim- 
ing to  be  heir,  executor,  partner,  or  the  like.'  3.  Where  a 
suit  for  specific  performance  was  dismissed  because  the  de- 
fendant had  no  title.*  4.  Where  his  vacillating  conduct  caused 
or  prolonged  the  litigation,  he  obtaining  benefits  once  in- 
formally renounced.*  5.  Where  his  negligence  or  mistake  of 
law  caused  the  litigation.'  6.  Where  he  succeeds  on  the  plea 
of  bankruptcy;'  or  7,  on  the  defense  of  a  former  adjudication 
set  up  in  his  answer,  but  without  merits.' 

§  1013.  Costs  against  a  successful  complainant. —  It  is  not 
enough  that  a  complainant  obtains  a  decree ;  he  must  also  be 
without  fault  if  he  would  escape  costs.  And  so  a  complain- 
ant may  be  successful  and  without  fault,  and  yet  the  defend- 
ant may  also  be  wholly  without  fault,  in  which  case  it  would 
be  manifestly  inequitable  to  burden  the  latter  with  all  the 
costs  of  a  suit  instituted  for  the  complainant's  benefit.  The 
following  are  cases  where  the  complainant,  though  successful, 
should  be  charged  with  the  costs  if  the  defendant  be  free  from 
wrong:'  —  1.  In  a  suit  by  complainant  to  quiet  his  title,  de- 
fendants claiming  nothing.  2.  Where  the  defendant  is  a  mere 
stakeholder.  3.  Where  the  defendant  seeks  to  redeem  after 
mortgage  forfeited.  4.  Where  a  full  tender  was  made  be- 
fore suit.     5.  Where  the  defendant  is  administrator  or  exec- 

1  Gibson's  Suits  in  Chancery,  §  568.  '  Gentry  v.  Gentry,  1  Sneed,  87. 

» 1  Daniell's  Ch.  Pr.  (5th  ed.)  1416,  'Fraker  v.  Brazleton,  13  Lea,  281 ; 

1417.  Wray  v.  Williams,  3  Yerg.  303. 

'Adams'  Equity,  389;  3  Daniell's  'Payne  v.  Beech,  3  Tenn.  Ch.  711. 
Ch.  Pr.  (5th  ed.)  1405;  Pigue  v.  'Arnold  u  Kyle,  8  Baxt.  319;  Gib- 
Young,  1  Pickle  (Tenn.),  363.  son's  Suits  in  Chancery,  §  568. 

« Adams'  Equity,  389.  'Gibson's  Suits  in  Chancery,  §  567. 
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utor  without  assets,  and  the  complainant  knew  that  fact.' 
6.  Where  the  defendants  are  heirs,  claiming  nothing,  and  espe- 
cially if  they  are  minors.  7.  Where  an  infant,  on  attaining 
majority,  sues  to  have  his  deed  set  aside,  the  defendant  being 
guilty  of  no  fraud.^  8.  Where  a  married  woman  takes  advan- 
tage of  her  coverture  and  recovers,  the  defendant  having  done 
nothing  inequitable.'  9.  Where  a  vendor  compels  specific 
performance,  but  has  not  shown  a  good  title  before  suit.* 
10.  Where  complainant  was  greatly  in  fault  but  the  strict  law 
was  in  his  favor.  11.  Where  complainant  has  obtained  a  bar- 
gain oppressive  to  the  defendant.  12.  Where  the  complain- 
ant recovers,  but  claimed  greatly  too  much.'  13.  Where 
the  defendant  offered  a  reasonable  settlement  before  suit.' 
14.  Where  a  complainant  has  been  guilty  of  laches.'  Where 
a  debtor  makes  an  agreement  to  prefer  a  certain  creditor,  and 
a  subsequent  creditor  brings  suit  to  set  aside  such  agreement, 
the  latter  will  be  entitled  to  costs,  though  he  fail  in  his  suit, 
where  it  appears  that  his  ignorance  of  the  agreement  caused 
him  to  give  the  debtor  credit,  whereby  he  suffered  a  loss.' 

§  1013.  Costs  out  of  the  fund. —  Costs  when  awarded  are 
not  always  directed  to  be  paid  by  one  party  to  another. 
Whenever  an  estate,  whether  real  or  personal,  is  the  subject 
of  litigation,  the  court  will,  in  general,  order  the  costs  of  the 
suit,  or  those  of  some  of  the  parties  to  it,  to  be  defrayed  out  of 
the  fund  or  estate.'  Trustees,  agents  and  receivers  account- 
ing fairly,  and  paying  their  money  into  court,  are  entitled  to 
their  costs  out  of  the  estate  as  a  matter  of  course.'"  The  same 
rule  extends  to  personal  representatives."     Thus  where  an  ad- 

1 3  DanieU'B  Ch.  Pr.  (5th  ed.)  1381-  «  Fechheimer  v.  Baum,  43  Fed.  Rep. 

1400.  719.    Where  a  bill  was  filed  to  estab- 

2  Barker  v.  Wilson,  1  Heisk.  271.  Hsh  a  resulting  trust,  and  there  was 

'  Durant  v.  Davis,  10  Heisk.  524.  -no  evidence  that  the  answering  de- 

*  Adams'  Equity,  389.  fendant  knew  of  the  trust,  he  was 

5  3  Daniell's  Ch.  Pr.  (5th  ed.)  1898,  held  entitled  to  his  coats.    Third  Na- 

1399.  tional  Bank  v.  Gary,  39  N.  J.  Eq.  26. 

«  2  Daniell's  Ch.  Pr.  (5th  ed.)  1394-  9  2  Barbour's  Ch.  Pr.  (2d  ed.)  328. 

1896;  Coal  Creek  M.   &  M.   Co.    v.  i"  Attorney-General  v.  City  of  Lon- 

Moses,  15  Lea,  311 ;  Perkins  v.  Mc-  don,  1  Ves.  Jr.  246. 

Oavock,  8  Hay,  257.  "  Rashley  v.  Master.   1  Ves.  Jr.  205 ; 

7  2  Daniell's  Ch.  Pr.  (5th  ed.)  1398;  KnatohbuU  v.  Fearnhead,  3  Myl.   & 

Bracken  v.  Martin,  3  Yerg.  55 ;  Gib-  C.   122 ;   Decker  v.  Miller,  3  Paige, 

son's  Suits  in  Chancery,  §  587.  149 ;  Knox  v.  Picket,  4  Desaus.  199. 
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ministrator  or  trustee  resists  a  claim,  and  litigates  lona  fide 
from  a  conviction  of  duty,  without  any  intentional  default,  he 
will  not  be  charged  personally  with  the  costs,  but  they  will 
be  ordered  to  be  paid  out  of  the  assets.'  So  where  he  sub- 
mits to,  and  asks  the  direction  of  the  court  on,  a  bill  filed  by 
a  legatee.*  The  rule  is  not  confined  to  cases  in  which  thej' 
are  brought  before  the  court  as  defendants.  It  is  a  general 
principle  that  a  trustee  has  a  right  to  the  protection  of  the 
court  in  the  execution  of  his  trust.  He  is  therefore  entitled 
to  his  costs,  whether  he  comes  before  the  court  as  complain- 
ant or  defendant,  unless  the  act  required  to  be  done  leads 
to  no  responsibility,  or  his  motive  is  obviously  vexatious.* 
And  a  trustee  fairly  instituting  a  suit  will  not  only  be  entitled 
to  his  own  costs,  but  any  person  made  a  party  to  the  suit  for 
his  protection  will  also  be  awarded  his  costs  from  the  fund.* 
Where,  however,  the  act  required  to  be  done  by  a  trustee 
'eads  to  no  responsibility,  or  his  motive  is  obviously  vexatious, 
he  will  not  be  allowed  his  costs.  Thus,  where  trustees  under 
a  will  refused  to  pay  a  legacy  to  the  assignees  of  a  bankrupt, 
merely  because  the  bankrupt  himself  had  set  up  a  claim  to  it, 
they  were  refused  their  costs  of  the  suit.'  So  where  a  trustee, 
from  caprice  or  obstinacy,  occasions  a  suit  which  would  other- 
wise be  unnecessary,  he  will  not  be  allowed  the  costs  of  it 
whether  he  is  complainant  or  defendant.  Therefore  where  a  per- 
son, having  in  his  hands  a  sum  of  money  belonging  to  an  infant, 
instituted  a  suit  to  have  the  money  secured  for  the  benefit  of 
the  infant,  though  there  was  a  trustee  of  a  settlement  to  whom 
it  ought  to  have  been  paid,  and  who  was  willing  to  receive  it, 

•  Moses  V.  Murgatroyd,  1  Johns.  Ch.  Where  the  complainants  were  not 

473 ;    Dunscomb    v.    Dunscomb,    1  wholly  successful,  but  the  necessity 

Johns.  Ch.  508 ;  Hosack  v.  Rogers,  9  of  filing  the  bill  was  occasioned  by 

Paige,  461.  the  misconduct  of  the  defendants  as 

2Morrell  v.  Dickey,  1  Johns.  Ch.  executors  in  omitting  to  inventory, 

153.  and  in  refusing  to  account  for  moneys 

'Curteis  v,  Caudler,  Mad.  &  Geld,  which  were  due  the  estate,  no  costs 

123 ;  Hosack  v.  Rogers,  9  Paige,  461.  were  allowed  to  the  executors  out  of 

*Curteis  v.  Caudler,  Mad.  &  Geld,  the  estate.    Post  v.  Stevens,  13  N.  J. 

133 ;  Hosack  v.  Rogers,  9  Paige,  461 ;  Eq.  293.  But  where  the  suit  is  brought 

Hicks  V.  Wrench,  Mad.  &  Geld.  93 ;  in  bad  faith  by  the  complainant,  an 

Henly  v.  Philips,  2  Atk.  48;  Taylor  executor,  he  will  be  ordered  to  pay 

».  Glanville,  3  Mad.  176.  the  costs  out  of  his  own  estate ;  and 

»  Knight  t).  Martin,  1  Rusa  &  My.  70.  when  brought  upon  an  instrument 
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the  court  refused  to  allow  him  his  costs  out  of  the  fund.^ 
Trustees  and  personal  representatives  brought  into  court  will 
not  be  deprived  of  their  costs,  although  they  make  a  claim  for 
their  own  benefit  and  fail ;  provided  they  do  so  "  by  way  of 
submission."  *  But  the  courts  will  not  tolerate  trustees  in  at- 
tempting to  defeat  the  claims  of  their  cestui  que  trust  by 
setting  up  an  improper  defense'  or  in  stating  the  trust  to  be 
different  from  what  it  really  is.''  They  will  also  be  deprived 
of  their  costs  if  they  claim  more  than  they  are  entitled  to.* 
Where  executors  who  have  no  interest  in  the  question  are 
made  defendants  in  chancery  they  are  entitled  to  their  costs 
out  of  the  fund."  Where  a  person  is  made  a  party  to  a  cred- 
itors' bill  to  enable  the  complainant  to  obtain  a  debt  due 
from  him  to  the  judgment  debtor,  which  debt  such  person  is 
ready  and  willing  to  pay,  he  is  entitled  to  his  costs  out  of  the 
fund.^  Creditors  applying  to  prove  their  debts  against  a 
testator's  estate  are  to  be  allowed  all  costs  incident  to  it  out 
of  the  fund.'  Where  a  trustee  appeals  from  the  decree  in  a 
suit  brought  by  bim  to  construe  the  trust,  his  expenses  in 
prosecuting  such  appeal  are  not  chargeable  to  the  trust  fund.' 
A  claimant  of  a  trust  fund  under  a  will  will  not  be  allowed 
costs  out  of  the  fund  if'  there  was  no  reasonable  ground  for 
the  claim."  It  seems  that  a  creditor  is  not  allowed  the  costs 
of  proving  his  claim  before  the  master  upon  the  accounts  of 
receivers.  But  a  creditor  excepting  to  the  master's  report 
may  be  allowed  his  costs  to  be  paid  out  of  the  fund,  or  by 
the  receivers,  at  the  discretion  of  the  court."  A  creditor  who 
came  in  after  the  master  had  filed  his  report  and  obtained 
leave  to  prove  his  debt  without  stipulating  to  contribute  to 

obtained  by  the  decedeDt  by  a  breach  <Ball  v.   Montgomery,  3  Ves.   Jr. 

of  faith,  costs  will  be  ordered  to  be  191. 

paid  out  of  the  estate  of  the  testator.  i*  Attorney-General  v.  The  Brewers 

Shepherd's  Ex'x  v.  McCIaln,  18  N.  J.  Co.,  1  P.  Wras.  376. 

Eq.  13a  *  Delafleld  v.  Golden,  1  Paige,  139. 

1  Eiiib  V.  Ellis,  1   Euss.   368.    See,  '  Staflford  v.  Mott,  8  Paige,  100. 
also,  O'Callaghan  u  Cooper,  5  Ves.  8  Jn  re  Howe,  3  Edw.  Ch.  484 

129;  Howard  «.  Rhodes,  1  Keen,  581 ;  9  Sherman  v.  Leman,  137   111.  94; 

Hide  V.  Haywood,  2  Atk.  136 ;  Daw-  S.  C.  37  N.  E.  Rep.  57. 

son  V.  Parrot,  3  Bra  CL  C.  236.  ">  Stratton  v.  Phisio-Medical  College, 

2  Rashley  v.  Master,  1  Ves.  Jr.  205.  149  Mass.  505. 

3  Lloyd  V.  Spillet,  3  P.  Wms.  346.  »  Richards  v.  Morris  Canal  &  Bank- 

ing Co.,  4  N.  J.  Eq.  42a 
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the  costs  of  the  suit  brought  by  the  other  creditors  against 
the  executors,  the  assets  not  being  suflBcient  to  pay  all  the 
debts  proved,  was  not  allowed  his  costs  out  of  the  fund.* 

§  1014.  Costs  on  bills  of  interpleader. —  Where  a  bill  of  in- 
terpleader is  properly  filed  the  complainant  is  entitled  to  his 
costs  out  of  the  fund.^  But  if  the  bill  is  unnecessarily  filed,' 
or  if  he  omits  to  make  necessary  parties  defendant,  and  thus 
compels  the  filing  of  another  bill,  he  will  not  be  allowed  his 
costs.*  On  a  bill  of  interpleader  one  of  the  defendants  who 
suffered  a  default  was  ordered  to  pay  the  costs  of  the  other 
defendant  and  of  the  plaintiff,  the  latter  to  be  paid  in  the 
first  instance  out  of  the  fund  in  court."*  Costs  are  usually 
given  as  between  party  and  party ; '  but  in  a  case  of  fraudu- 
lent collusion  the  plaintiff  and  his  solicitor  were  ordered  to 
pay  the  defendant  to  a  bill  of  interpleader  which  was  dis- 
missed all  his  expenses  as  between  attorney  and  client.'  If 
the  ambiguity  of  a  will  renders  it  doubtful  to  which  of  two 
persons  a  legacy  shall  be  paid,  costs  as  between  solicitor  and 
client  of  all  parties  to  a  bill  of  interpleader  by  the  executor 
are  to  be  paid  out  of  the  general  estate  of  the  testator.'  Costs 
of  counsel  fees,  to  be  taxed  as  between  solicitor  and  client, 
will  not'  be  allowed  to  the  losing  party  to  a  bill  of  inter- 
pleader, where  the  only  cause  of  the  suit  is  his  unjust  claim 
to  property  in  the  hands  of  the  plaintiff.'    Costs  paid  out  of 

1  Mason  v.  Codwise,  6  Johns.  Ch.        *  Palmer  v.  Elliott,  4  Edw.  Ch.  643. 
183.  6  Richards  v.  Salter,  6  Johns.  Ch. 


2Aymer  v.  Gault,  2  Paige,  284 
Palmer  v.  Elliott,  4  Edw.  Ch.  643 
Thomson  v.  Ebbets,  Hopk.  Ch.  272 


445 ;  Badeau  v.  Rogers,  2  Paige,  209. 
Where  a  bill  of  interpleader  was  ob- 
viously demurrable,  but  the  defend- 


Canfleld  v.  Morgan,  Hopk.  Ch.  224.  ant  answered  and  went  to  a  hearing 
On  a  bill  in  the  nature  of  a  bill  of  upon  pleadings  and  proofs,  upon  a 
interpleader  costs  are  not  a  matter  dismissal  of  the  bill  the  defendant 
of  right,  but  rest  in  the  discretion  of  was  only  allowed  the  costs  to  which 
the    court.     Bedell    v.    HoflPman,   2  he  would  have  been  entitled  had  the 
Paige,  199 ;  Spring  v.  South  Carolina  bill  been  dismissed  upon  the  demur- 
Ins.    Co.,   8   Wheat    268 ;   Child   v.  rer.     Shaw  v.  Coster,  8  Paige,  839. 
Mann,  L.  R.  3  Eq.  806,  809 ;  Mason  v.        ^  Dunlop  v.  Hubbard,  19  Ves.  205 ; 
Hamilton,  5    Sim.   19 ;   Aldridge  v.  Dowson  v.  Hardcastle,  2  Cox,  279. 
Thompson,  2  Bro.  C.  C.  150  and  n.  (a) ;        '  Dungey  v.  Angove,  2  Ves.  Jr.  818. 
Jones  V.  Gilham,  1  Coop.  49.  8  Morse  v.  Stearns,  131  Mass.  389. 
'  Bedell  v.  Hoffman,  2  Paige,  199.  9  Cobb  v.  Rice,  130  Mass.  231. 
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the  fund  to  the  plaintiff  are  usually  decreed  to  be  repaid  by 
the  unsuccessful  defendant.' 

§  1016.  Costs  as  between  solicitor  and  client. —  Costs  pay- 
able out  of  a  fund  in  court  are  termed  costs  as  between  so- 
licitor and  client.*  One  jointly  interested  with  others  in  a 
common  fund  and  who  in  good  faith  maintains  the  necessary 
litigation  to  save  it  from  waste  and  destruction,  and  secure 
its  proper  application,  is  entitled  in  equity  to  reimbursement 
of  his  costs  as  between  solicitor  and  client,  either  out  of  the 
fund  itself  or  by  proportional  contribution  from  those  who 
receive  the  benefit  of  the  litigation.  But  he  is  not  entitled 
to  an  allowance  for  his  private  expenses,  such  as  traveling  fares 
and  hotel  bills ;  nor  for  his  own  time  or  personal  services.' 
"  The  fee-bill  is  intended  to  regulate  only  those  costs  which 
are  strictly  chargeable  as  between  party  and  party,  and  not 
to  regulate  the  fees  of  counsel  and  other  expenses  and  charges 
as  between  solicitor  and  client,  nor  the  power  of  a  court  of 
equity,  in  cases  of  administration  of  funds  under  its  control, 
to  make  such  allowances  to  the  parties  out  of  the  fund  as 
justice  and  equity  may  require."  *  A  solicitor's  fee  for  serv- 
ices in  obtaining  the  judgment  at  law  upon  which  the  pro- 
ceeding in  equity  is  based  cannot  be  allowed.'  As  the  allow- 
ance of  costs  to  a  trustee  rests  in  the  discretion  of  the  court, 
a  master  in  taking  an  account  in  anticipation  of  a  decree,  and 
before  the  question  of  costs  has  been  disposed  of  by  the  court,  is 
not  authorized  to  credit  the  trustee  with  costs  as  between  so- 
licitor and  client  unless  directed  to  do  so  in  the  order  of  ref- 
erence.*   As  between  party  and  party,  the  counsel  for  the 

1  Martinius  v.  Helmuth,  2  V.  &  B.  ful  cases.  Lippincott  v.  Shaw  Car- 
412,  note ;  Badeau  v.  Rogers,  2  Paige,    riage  Co.,  34  Fed.  Rep.  570,  578. 

209.     See  Ferguson  v.  Dent,  46  Fed.        *  Per  Justice  Bradley  in  Trustees 

Rep.  88.  V.   Greenough,   105    U.   S.   527,  535. 

2  Trustees  v.  Greenough,  105  U.  S.  See,  also,  Feioheimer  v.  Baum,  43  Fed. 
527.  Rep.  719 ;  Central  R  &c.  Co.  v.  Pet- 

3  Trustees  v.  Greenough,  105  U.  S.  tus,  113  U.  S.  116,  128;  Ex  parte 
527.  The  power  of  the  court  to  Jaifray,  1  Lowell,  321 ;  Cowdrey  v. 
allow  to  the  complainant  a  solicitor's  G.  H.  &c.  R  Co.,  93  U.  S.  352 ;  Ex 
fee  to  be  taken  as  costs  or  to  be  taken  parte  Plitt,  2  Wall.  Jr.  453. 

from  the  fund  before  distribution,  is,        ^  Adams  v.  Kehlor  Mining  Co.,  38 

at  best,  dangerously  arbitrary,  and    Fed.  Rep.  281. 

ought  not  to  be  extended  to  doubt-        « Hosaok  v.  Rogers,  9  Paige,  461, 
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complainant  has  in  no  case  a  right  to  be  paid  extra  counsel 
fees  out  of  a  fund  belonging  to  a  defendant,  except  where  the 
counsel  has  been  employed  to  obtain  or  create  such  fund  for 
the  joint  benefit  of  both  parties.*  When  a  suit  is  necessary 
in  the  proper  administration  of  a  fund  given  by  will,  its  costs 
and  a  reasonable  counsel  fee  may  be  allowed,  out  of  the  fund, 
to  a  suitor  who  makes  an  unsuccessful  claim  to  the  fund.'*  The 
costs  of  all  parties  to  a  bill  brought  by  the  directors  of  a  trad- 
ing association  against  the  members  for  contribution  towards 
payment  of  debts  and  for  winding  up  the  concern,  to  be  taxed 
as  between  solicitor  and  client,  are  to  be  assessed  ratably  upon 
all  the  solvent  members ;  all  those  who  are  represented  by  a 
single  solicitor  to  be  allowed  but  a  single  bill  of  costs.'  In 
taxing  costs  for  counsel  fees  to  be  paid  out  of  the  fund  in  con- 
troversy the  court  will  not  allow  all  charges  which  may  be 
proper  in  the  particular  case,  as  between  counsel  and  client, 
but  will  refer  as  a  general  guide  to  the  compensation  usually 
paid  to  public  officers  for  services  of  a  similar  character.* 
"Where  a  creditor  is  successful  in  a  suit  against  the  debtor  and 
the  executors  of  an  estate  to  compel  the  latter  to  account  to 
him  instead  of  to  the  debtor,  the  expenses  and  counsel  fees  of 
the  executors  are  a  proper  charge  upon  the  fund  in  their  hands.' 

§  1016.  Costs  in  recovering  a  trust  fund. —  In  suits  where 
one  person  incurs  expense  in  rescuing  property  for  the  benefit 
of  many,  a  court  of  equity  has  power  to  direct  that  the  ex- 
penses so  incurred  shall  be  paid  from  the  common  fund.' 

•  Byckman  v.  Parkins,  5  Paige,  543,  litem  to  be  charged  upon  a  fund  be- 

545.  longing  to  an    infant     Union    Ins. 

2  Noe's  Adm'r  v.  Miller's  Ex'r,  31  Co.  v.  Van  Rensselear,  4  Paige,  85. 
N.  J.  Eq.  234.  « Merwin  v._  Richardson,  53  Cona 

s  Tyrrell  v.  Washburn,  6  Allen,  467.  335.    In  Trustees  v.  Greenough,  105 

< Frost  V.  Inhabitants  of  Belmont,  U.  S.  537,  Justice  Bradley  said: — "It 

6  Allen,  153.  is  a  general  principle  that  a  trust  es- 

5  Ricketson  v.  Merrill,  148  Mass.  76.  tate  must  bear  the  expenses  of  its 

Where  the  interests  of  the  parties  administration.   It  is  also  established 

are  adverse,  nothing  beyond  the  legal  by  sufficient  authority,  that  where  one 

taxable  costs  can  be  allowed  to  one  of  many  parties  having  a  common 

party  as  against  the  other.  Ryckman  interest  in  a  trust  fund,  at  his  own 

V.  Parkins,  5  Paige,  543,  545.    It  must  expense  takes  proper  proceedings  to 

be  a  very  special  case  to  authorize  save  it  from  destruction  and  to  re- 

the  court  to  allow  anything  beyond  store  it  to  the  purposes  of  the  trust, 

the  taxable  costs  of  the  guardian  ad  he  isentitled  to  reimbursement,  either 
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This  principle  was  applied  in  a  suit  brought  by  a  trustee  in 
insolvency  to  recover  property  for  the  common  benefit  of  all 


out  of  the  fund  itself,  or  by  proper^ 
tional  contribution  from  those  who 
accept  the  benefit  of  his  eflEorts. 
This  has  long  been  the  rule  in  rela- 
tion to  proceedings  for  restoring 
property  to  the  uses  of  a  charity, 
which  has  been  unjustly  diverted 
therefrom.  Thus  in  Attorney-Gen- 
eral V.  The  Brewers'  Company,  1  P. 
Wms.  376,  Lord  Chancellor  Cowper 
allowed  costs  to  the  relators  out  of 
the  improved  rents  which  they  re- 
ceived for  the  charity,  '  for  that  they 
had  been  serviceable  to  the  charity  by 
easing  them  of  the  six  hundred  and 
twenty  pounds'  debt  which  was 
claimed  against  them.'  In  Attorney- 
General  V.  Kerr,  4  Beav.  297,  it  is 
conceded  to  be  the  general  rule  that 
the  relator  in  a  charity  information, 
upon  obtaining  a  decree,  is  entitled 
to  hia  costs  as  between  solicitor  and 
client.  In  that  case  they  wei'e  not 
allowed  out  of  the  general  charity 
estate,  but  were  charged  upon  the 
particular  property  recovered.  The 
same  rule  was  followed  in  Attorney- 
General  V.  South  Society,  13  Allen, 
479.  Of  course  it  is  well  understood 
that  costs  as  between  solicitor  and 
client  include  all  reasonable  expenses 
and  counsel  fees,  and  are  not,  like 
costs  as  between  party  and  party, 
confined  to  the  taxed  costs  allowed 
by  the  fee-bill.  This  difference  is 
pointed  out  in  In  re  Paschal,  10  Wall. 
483,  493.  The  same  rule  is  applied 
to  creditors'  suits,  where  a  fund  has 
been  realized  by  the  diligence  of  the 
plaintiff.  In  England,  where  spe- 
cialty creditors  have  a  preference,  a 
simple  contract  creditor  who  re- 
covers a  fund  for  the  general  benefit 
is  allowed  his  costs,  as  between  party 
and  party,  out  of  the  fund  in  pref- 
erence to  all  other  claims ;  and  the 


balance  of  his  costs,  as  between  so- 
licitor and  client,  are  to  be  paid  either 
out  of  the  fund  or  pro  rata  by  all 
the  creditors  who  partake  of  the 
benefit  of  the  suit  This  was  the 
judgment  in  Thompson  v.  Cooper,  2 
Col.  C.  C.  87.  In  the  latter  case  Vice- 
Chancellor  Knight  Bruce  said: — 
'Having  come  in  and  proved  and 
obtained  the  benefit  of  the  suit  which 
was  instituted  on  their  behalf,  as 
well  as  that  of  the  plaintiff,  it  cannot 
be  just  that  in  such  a  suit  —  a  suit 
instituted  for  the  benefit  of  all  the 
creditors  —  one  alone  should  bear  the 
burden  when  others  have  the  bene- 
fit' To  the  same  purport  are  Tootal 
V.  Spicer,  4  Sim.  510 ;  Larkins  v.  Pax- 
ton,  2  Myl.  &  K  320 ;  Barker  v.  War- 
die,  2  Myl.  &  K  818 ;  Sutton  v.  Dog- 
gett,  3  Beav.  9.  The  rule  that  a 
party  who  recovers  a  fund  for  the 
common  benefit  of  creditors  is  en- 
titled to  have  his  costs  and  expenses 
paid  out  of  the  fund  prevails  in 
bankruptcy  cases.  In  Worrall  v. 
Harford,  8  Ves.  Jr.  4,  Lord  Eldon 
said: — 'The  petitioning  creditor  is 
answerable  till  the  assignment  Can 
there  be  a  doubt  that  the  assignees, 
if  there  be  nothing  special  in  the 
deed,  would  have  a  clear  right  to  pay 
all  the  expenses  incurred?  It  would 
be  implied  if  not  expressed.'  This 
rule  has  been  followed  by  the  district 
courts  of  the  United  States.  See  a 
forcible  opinion  of  Judge  Bryan,  in 
In  re  Williams,  2  Bank.  Reg.  28,  in 
the  district  court  of  South  Carolina ; 
and  In  the  Matter  of  0"Hara,  8  Law 
Reg.  (N.  S.)  113,  in  the  western  district 
of  Pennsylvania.  In  a  case  in  Mas- 
sachusetts, before  Judge  Lowell,  the 
same  rule  was  adopted.  The  petition- 
ing creditors  charged  as  an  act  of 
bankruptcy  the  execution  of  a  mort- 
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the  creditors  in  opposition  to  the  claim  of  defendants,  cred- 
itors and  holders  of  the  legal  title,  to  the  exclusive  benefit  of 


gage  by  the  debtors,  and  having  suc- 
ceeded, after  much  opposition,  in 
substantiating  the  charge,  they  asked 
that  counsel  fees  should  be  allowed 
them  out  of  the  estate.  The  remarks 
of  Judge  Lowell  are  so  apposite,  and 
seem  to  us  so  well  considered,  that 
we  quote  from  his  opinion.  '  A  pe- 
tition in  invitum,'  says  he,  '  to  have 
a  debtor  adjudged  bankrupt  is  for 
the  benefit  of  all  his  unsecured  cred- 
itors; and  a  favorable  decree  gives 
them  all  a  proportionate  advantage, 
and  the  court  has  no  power  to  order, 
as  is  often  done  in  chancery,  that 
this  advantage  shall  depend  upon 
their  contributing  to  the  expenses  of 
the  suit ;  but  any  creditor  may  carry 
on  the  proceedings  if  the  petitioner 
should  refuse  to  do  so ;  and  after  ad- 
judication all  may  have  their  debts. 
In  this  case  the  fund  from  which  the 
dividend  will  be  paid  is  due  entirely 
to  the  exertions  of  the  petitioners  in 
setting  aside  the  mortgage;  and  in 
most  cases,  though  not  in  this,  no 
single  creditor,  nor  any  three  or  four 
of  them,  have  a  sufficient  interest  to 
enable  them  to  undertake  the  con- 
duct of  the  proceedings  without  posi- 
tive loss  of  money  if  they  cannot 
tax  the  expenses  on  the  fund,  for 
those  expenses  will  usually  exceed 
the  dividend  on  their  debts.  .  .  . 
The  strong  equities  of  the  petitioner's 
case  are  not  difficult  to  discover ;  and 
the  practice  under  the  act  of  1841 
was  to  allow  such  a  charge  out  of 
the  assets,  as  I  find  by  examining  the 
records.  My  doubt  was  of  my  power 
in  the  premises  under  the  fee-bill  of 
26th  February,  1853  (10  Stat.  161), 
which  does  not  appear  to  sanction  it, 
and  does  appear  to  be  intended  to 
cover  the  whole  ground  of  taxation 
of  costs  at  law  and  in  equity  and  ad- 


miralty ;  and  by  the  general  orders, 
these  petitions  follow  the  rule  of 
cases  in  equity  in  all  matters  of  costs. 
Upon  reflection,  I  have  concluded 
that  the  fee-bill  is  probably  intended 
to  reach  only  taxable  costs  commonly 
so  called,  and  may  have  its  full  effect 
without  being  construed  to  take 
away  the  power  of  a  court  of  equity 
to  permit  counsel  fees  to  be  taxed  in 
those  cases  where  a  fund  is  in  court 
upon  or  to  which  different  parties 
have  distinct  rights  or  claims.    .    .    . 

1  have  been  referred  to  the  record  of 
a  case  in  equity  in  the  circuit  court 
in  which  Judge  Sprague,  since  the 
passage  of  the  fee-bill,  ordered  the 
counsel  fees  of  all  parties  to  be  paid 
out  of  the  fund;  and  Judge  Kane 
adopted  a  like  rule  in  Ex  parte  Plitt, 

2  Wall.  Jr.  453.  These  decisions,  and 
those  in  bankruptcy  already  cited, 
justify  me  in  construing  the  statute 
in  the  way  which  the  equities  of  the 
case  so  clearly  demand.'  The  views 
here  expressed  with  regard  to  the 
application  of  the  fee-bill  to  cases  of 
this  sort  are  undoubtedly  correct 
The  fee-bill  is  intended  to  regulate 
only  those  fees  and  costs  which  are 
strictly  chargeable  as  between  party 
and  party,  and  not  to  regulate  the 
fees  of  counsel  and  other  expenses 
and  charges  as  between  solicitor  and 
client,  nor  the  power  of  a  court  of 
equity,  in  cases  of  administration  of 
funds  under  its  control,  to  make  such 
allowance  to  the  parties  out  of  the 
fund  as  justice  and  equity  may  re- 
quire. The  fee-bill  itself  expressly 
provides  that  it  shall  not  be  construed 
to  prohibit  attorneys,  solicitors  and 
proctors  from  charging  to  and  re- 
ceiving from  their  clients  (other  than 
the  government)  such  reasonable 
compensation  for  their  services,  in 
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the  same.'  A  trust  deed  given  to  secure  the  bonds  of  a  manu- 
facturing company  provided  for  payment  of  the  trustee's  ex- 
penses upon  a  sale  by  him  under  the  powers  contained  in  the 
deed.  The  trustee,  however,  foreclosed  by  suit,  which  course 
was  probably  necessary  because  of  a  prior  foreclosure  sale  in 
the  State  court.  The  suit  was  brought  on  request  of  certain 
bondholders,  and  the  trustee  had  refused  to  act  except  under 
a  stipulation  that  he  should  not  be  liable  for  attorneys'  fees. 
It  was  held  that  he  was  not  entitled,  as  a  matter  of  right,  to 
have  attorneys'  fees  taxed.* 


§  1017.  Costs  in  partition. —  In  partition  suits,  where  an 
actual  partition  of  the  premises  is  decreed,  the  costs  of  the 
complainant  and  of  all  the  defendants  who  have  appeared  in 
the  cause  are  to  be  taxed  as  between  party  and  party,  and 
the  aggregate  amount  of  their  several  bills  apportioned  and 
charged  upon  the  parties  to  the  suit,  according  to  their  re- 
spective rights  and  interests  in  the  premises ;  and  the  parties 


addition  to  the  taxable  costs,  as  may 
be  in  accordance  with  general  usage 
in  their  respective  States,  or  may  be 
agreed  upon  between  the  parties.  Act 
of  February  26,  1853,  ch.  80  (10  Stat. 
161 ;  Rev.  Stat,  §  833).  And  the  act 
contains  nothing  which  can  be  fairly 
construed  tc  deprive  the  court  of 
chancery  of  its  long-established  con- 
trol over  the  costs  and  charges  of  the 
litigation,  to  be  exercised  as  equity 
and  justice  may  require,  including 
proper  allowances  to  those  who  have 
instituted  proceeding  for  the  benefit 
of  a  general  fund." 

1  Merwin  v.  Richardson,  52  Conn. 
225. 

2  Robinson  v.  Alabama  &  G.  Manuf. 
Co.,  51  Fed.  Rep.  268,  following  Fow- 
ler V.  Trust  Co.,  141  T7.  S.  384,  and 
distinguishing  Dodge  v.  TuUeys,  144 
IT.  S.  451;  S.  C,  12  S.  Ct  Rep.  728. 
Where  in  the  foreclosure  of  a  rail- 
road mortgage  the  complainant  is 
the  holder  of  a  majority  of  the 
bonds  secured,  and  the  trustee,  by 


agreement  with  the  complainant, 
has  declined  to  act  in  the  foreclosure 
proceedings,  and  is  made  a  co-defend- 
ant, and  full  allowance  has  been 
made  to  the  counsel  of  complainant 
and  to  the  receiver  for  his  services, 
all  for  duties  which  by  the  mortgage 
were  assigned  to  the  trustee,  it  was 
not  error  to  refuse  an  allowance  also 
to  the  trustee's  counsel.  Investment 
Co.  of  Philadelphia  v.  Ohio  &  N.  W. 
R  Co.,  46  Fed.  Rep.  696.  Upon  fore- 
closure of  a  mortgage  for  $145,000 
and  interest,  a  decree  was  entered  on 
default,  and  the  property  bought  in 
by  one  of  the  bondholders  for  less 
than  the  mortgage  debt  An  allow- 
ance of  $1,000  was  made  to  the  mort- 
gagee, a  trust  company,  and  of  $500 
to  its  counsel.  It  was  held  that  no 
further  allowance  to  the  trustee  for 
services  or  counsel  fees  was  war- 
ranted by  the  facts  of  the  case. 
Boston  Safe-Deposit  &  Trust  Co.  v. 
Adrian  (Mich.)  Water-works,  47  E'ed. 
Rep.  a 
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whose  taxed  bills  exceed  their  ratable  proportions  of  the  whole 
costs  are  entitled  to  execution  against  those  whose  taxed  bills 
are  less.'  Counsel  fees  do  not  properly  constitute  a  part  of 
the  costs  and  expenses  to  be  charged  against  the  owners  of 
the  several  shares.^  Two  defendants  in  a  partition  suit  put 
in  separate  and  merely  formal  answers.  It  was  held  that  the 
fact  that  they  were  merely  formal,  and  put  in  by  the  same 
solicitor,  did  not  disentitle  those  defendants  to  the  costs 
thereof.'  Where  the  complainant  in  a  bill  for  partition  set 
up  an  unfounded  claim  he  was  charged  with  the  additional 
costs  occasioned  thereby.* 

§  1018.  Costs  in  foreclosure. —  On  a  decree  of  foreclosure 
the  mortgagee  is  generally  entitled  to  costs  as  against  the 
mortgagor.*  A  mortgagee  upon  a  bill  for  foreclosure  was 
allowed  his  taxed  costs  of  an  issue  at  law  directed  by  the  court 
to  try  the  mortgagor's  title  to  a  part  of  the  mortgaged  prem- 
ises, although  the  verdict  at  law  was  adverse  to  the  claim  of 
the  mortgagor,  such  costs  being,  in  the  opinion  of  the  court, 
expenses  properly  incurred  in  the  recovery  of  the  mortgage 
money.'  In  a  suit  to  foreclose  a  lost  mortgage,  the  mort- 
gagor cannot  resist  payment  of  either  principal  or  costs  on 
the  ground  of  a  refusal  to  indemnify  him.'  A  mortgagee, 
being  a  defendant,  in  his  answer  set  up  his  mortgage  and  an 
interest  in  the  premises  under  a  tax  lien,  which  latter  claim 
was  decided  against  him ;  as  it  did  not  appear  that  the  claim 
was  in  bad  faith,  it  was  held  he  was  entitled  to  his  costs.' 

iTibbits  V.  Tibbits,  7  Paige,  204;  decker  v.  Bowen,  15  E.  L  53;  &  c,  28 

Coles  V.  Coles,  13  N.  J.  Eq.  365.    In  Atl.  Rep.  62. 

partition  suits  the  costs  of  the  pro-  3  Gibbs  v.  Morgan,  39  N.  J.  Eq.  78. 

ceeding,  as  well  as  the  partition  itself,  <  Crandall  v.  Hoysradt,   1   Sandf. 

will  be   charged  upon  the    several  Ch.  40. 

shares  in  proportion  to  their  respect-  "  Danbury  v.  Robinson,  14  N.  J.  Eq. 

ive  values.    Coles  w.  Coles,  sttpr a.  324;  Concklin  v.  Coddington,  12  N. 

» Coles  r.  Coles,  13  N.  J.  Eq.  365 ;  J.  Eq.  250 ;  Forman  v.  Bulson,  30  N. 

Whitmore  v.  Whitmore,  7  Paige,  38.  J.  Eq.  493 ;  Massaker  v.  Mackerly,  9 

"  The  costs  of  partition  "  for  which  N.  J.  Eq.  440 ;  Burlew  v.  Hillman,  16 

provision  is  made  by  Public  Statutes  N.  J.  Eq.  23. 

of  Rhode  Island,  chapter  280,  section  6  Decker  v.  Caskey,  8  N.  J.  Eq.  446. 

22,  include  counsel  fees,  as  well  as  '  Sharp  v.  Cutler,  25  N.  J.  Eq.  425. 

the  ordinary  costs  of  suit  and  other  8  Concklin  v.  Coddington,  12  N.  J. 

expenses  of  making  partition.    Re-  Eq.  250. 
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Where  the  mortgage  debt  was  legally  tendered  before  the 
commencement  of  a  foreclosure  suit,  but  the  money  was  not 
paid  into  court,  it  was  ordered  that  defendants  have  sixty 
days  to  pay  the  debt,  and  if  paid  within  that  time,  no  costs  to 
be  allowed ;  if  not  paid,  a  decree  for  sale  to  be  rendered,  with 
costs.*  Ordinarily  the  purchaser  of  the  equity  of  redemption 
would  stand  in  the  shoes  of  the  mortgagor,  and  would  be  per- 
sonally liable  to  so  much  of  the  costs  as  were  occasioned  by  an 
ill-advised  opposition.  But  where  the  defense  is  a  reasonable 
one,  he  will  not  be  condemned  in  costs.^  In  suits  for  fore- 
closure and  sale  of  mortgaged  premises,  each  mortgagee  is  en- 
titled to  be  paid  his  principal,  interest  and  costs,  according  to 
his  priority.  It  is  immaterial  whether  the  bill  be  filed  by  the 
first,  last,  or  any  intermediate  incumbrancer.'  By  the  rule 
and  course  of  practice  of  the  court  of  chancery  in  New  York, 
a  subsequent  incumbrancer  was  not  entitled  to  his  costs  until 
the  debt  and  costs  of  prior  incumbrancers  were  satisfied.*  To 
a  foreclosure  bill  filed  by  a  second  mortgagee  the  first  mort- 
gagee was  made  a  party  and  entered  an  appearance.  There- 
upon the  second  mortgagee  amended  her  bill,  attacking  the 
priority  of  the  first  mortgage  on  the  ground  of  fraud.  The 
first  mortgagee  answered,  a  replication  was  filed  and  testi- 
mony taken.  The  first  mortgagee's  priority  was  sustained. 
It  was  held  that  the  first  mortgagee,  who  had  prevailed,  could 
not  be  charged  with  the  costs  of  the  litigation  incident  to  his 
alleged  fraud;  but  that  such  costs  down  to  the  final  decree 
must  be  borne  by  the  proceeds  of  the  sale.  If  those  proceeds 
were  not  suflScient  to  pay  all,  then  the  execution  fees  should 
be  first  paid;  then  the  first  mortgagee's  claim  and  all  his 
taxed  costs,  and  finally  the  second  mortgagee's  claim  and  her 

'Stockton  V.  Dundee  Mfg.  Co.,  32  Carr  v.   Henderson,    11    Beav.   415; 

N.  J.  Eq.  56.  Outfield  v.  Richards,  26  Beav.  341 ; 

2  Danbury  v.  Robinson,  14  N.  J.  Eq.  Langton  v.  Langton,  7  De  G.,  M.  &  G. 
334.  30.    Contra,  Kenebel  v.  Scrafton,  )3 

3  Litliauer  v.  Royle,  17  N.  J.  Eq.  40 ;  Ves.  370. 

Belchier  v.  Butler,  1  Eden,  533 ;  Up-  *  Farmers'  Loan  &  Trust  Co.  v.  Mil- 

perton  v.  Harrison,  7  Sim.  444 ;  Barnes  lard,  9  Paige,  630 ;  Boyd  v.  Dodge,  10 

V.  Eacster,  1  Y.  &  C.  (C.  C.)  401,  407 ;  Paige,  43 ;  Mayer  v.  Salisbury,  1  Barb. 

Hepworth  v.  Heslop,  3  Hare,  485,  487 ;  Ch.  546 ;  Smack  v.  Duncan,  4  Sandf . 

Wilde  V.   Lockhart,    10  Beav.   330;  Ch.  631. 
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costs.'  In  a  foreclosure  suit  the  costs  incurred  by  the  com- 
plainant in  resisting  a  motion  on  the  part  of  the  mortgagor 
to  set  aside  the  execution  will  be  ordered  paid  out  of  the 
surplus  money  in  preference  to  the  claim  of  a  purchaser  of 
the  mortgaged  premises  who  takes  title  from  the  mortgagor 
after  the  decree  and  before  the  motion  to  set  aside  execution  ^ 
"Where  a  defendant  in  a  bill  for  foreclosure  knowingly  sets  up 
an  unjust  defense  and  thereby  subjects  the  complainant  to 
extra  costs  and  expense,  he  may  be  charged  personally  with  the 
costs.'  Where  a  defendant  in  a  bill  of  foreclosure,  who  was 
not  personally  liable  for  the  mortgage  debt,  filed  a  cross-bill 
and  set  up  a  defense  which  was  not  ultimately  sustained,  and 
thus  kept  possession  of  and  received  the  rents  and  profits  of 
the  mortgaged  premises,  which  premises  upon  a  sale  thereof 
were  found  insufficient  to  pay  the  amount  due,  he  was  decreed 
to  pay  the  extra  costs  occasioned  by  his  defense.*  Where  on 
a  bill  to  foreclose  a  mortgage  a  subsequent  mortgagee  or  judg- 
ment creditor  who  is  made  a  party  defendant  answers  and 
disclaims,  he  is  entitled  to  costs  against  the  plaintiff,  to  be  paid 
out  of  the  fund  if  that  is  sufficient,  and  if  not,  to  be  paid  by 
the  plaintiff,  the  latter  not  having  applied  to  such  defendant 
before  suit  brought  to  release  or  otherwise  disclaim.*  Where 
a  bill  for  foreclosure  was  filed  by  a  second  mortgagee,  and  the 
first  and  third  mortgagees  were  made  parties,  but  the  latter 
did  not  disclaim  or  offer  to  release,  it  was  held  that  the  third 
mortgagee  was  not  entitled  to  have  his  costs  paid  until  after 
the  plaintiff  was  first  paid  his  debt  and  costs."  Where  the 
mortgaged  property  is  insufficient  to  pay  the  mortgages,  an 
order  cannot  be  made  for  allowance  of  counsel  fees  of  the 
mortgagor  to  be  paid  out  of  the  money  in  the  hands  of  the 
receiver.^ 

§  1019.  The  same  subject  continued.—  A  complainant  suc- 
ceeding in  a  foreclosure  suit  cannot  recover  costs  unneces- 
sarily incurred.'    A  suit  for  foreclosure  upon  each  of  two 

•  Soattergood  v.  Keeley,  40  N.  J.  Eq.  »  Catlin  v.  Harned,  8  Johns.  Ch.  61. 

491.  6 Titus  V.  Velie,  6  Johns.  Ch.  435. 

SMoPherson  v.  Housel,  13  N.  J.Eq.  'Mercantile  Trust  Co.  v.  Missouri, 

299.  K  &  T.  By.  Co.,  41  Fed.  Rep.  8. 

» Park  V.  Peck,  1  Paige,  477.  «  Green  v.  Storm,  3  Sandf.  Ch.  305. 

♦Bank  of  Plattsburgh  v.  Piatt,  1 
Paige,  464 
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mortgages  covering  the  same  premises,  both  of  which  were 
in  the  hands  of  the  complainant  wtien  the  first  bill  was  filed, 
is  unnecessary  and  oppressive,  and  costs  will  be  allowed  but 
in  one  suit.*  Costs  were  denied  to  a  complainant  in  a  fore- 
closure suit  where  he  acted  unreasonably  and  oppressively  in 
demanding  a  much  larger  sum  than  was  legally  or  equitably 
due  on  his  mortgage  under  a  threat  of  immediate  prosecution, 
and  when  the  defendant  had  been  diligent  in  endeavoring  to 
ascertain  the  amount  from  the  complainant  and  his  solicitor 
in  order  to  pay  the  mortgage  debt.'^  A  prior  mortgagee  hav- 
ing by  his  answer  attacked  the  validity  of  complainant's 
mortgage  when  the  protection  of  his  rights  required  no  such 
defense,  his  conduct  was  held  vexatious,  and  costs  were  de- 
nied him  out  of  the  estate;  and  it  was  held  that,  in  strict 
equity,  he  was  personally  liable  for  all  the  extra  costs  occa- 
sioned by  his  answer.'  "Where  a  defendant  is  improperly 
made  a  party  in  a  foreclosure  suit,  the  costs  of  his  defense 
should  be  paid  by  the  complainant,  and  should  not  be  charged 
upon  the  surplus  which  belongs  to  other  parties.^  Where  a 
prior  incumbrancer  is  obliged  to  appear  in  a  foreclosure  suit 
in  order  to  protect  his  rights,  he  is  entitled  to  the  necessary 
costs  of  his  appearance,  to  be  first  paid  out  of  the  proceeds  of 
the  sale  under  the  decree.'  Where  a  junior  mortgagee  files  a 
bill  of  foreclosure  and  makes  the  holder  of  a  prior  mortgage 
a  party  defendant,  and  calls  for  an  answer  as  to  the  amount 
due  on  such  prior  mortgage,  the  latter  is  entitled  to  his  costs, 
including  the  expense  of  his  answer  to  the  bill,  to  be  first  paid 
out  of  the  proceeds  of  the  mortgaged  premises,  or  to  be 
charged  upon  the  complainant  personally,  in  the  discretion  of 
the  court." 

§  1020.  Provisions  for  attorneys'  fees  —  Federal  and 
State  practice. —  The  validity  of  provisions  in  a  mortgage 
for  attorneys'  fees  in  the  event  of  foreclosure,  as  determined 

1  Demarest  v.  Berry,  16  N.  J.  Eq.  *  Millaudon  v.  Brugiere,  11  Paige, 
481.  163. 

2  Large  v.  Van  Doren,  14  N.  J.  Eq.  6  Mayer  v.  Salisbury,  1  Barb.  Ch, 
20a  546. 

•'  Danbury  v.  Robinson,   14  N.  J.       «  Boyd  v.  Dodge,  10  Paige,  42. 
Et  824 
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by  the  Supreme  Court  of  the  State  in  which  the  question 
arises,  will  be  followed  by  the  federal  courts.' 

§  1021.  Costs  on  bill  to  redeem. —  As  a  general  rule  a 
party  who  is  permitted  to  redeem  mortgaged  premises, 
whether  he  is  plaintiff  or  defendant  in  the  suit,  must  pay  the 
costs  of  the  suit  in  addition  to  the  amount  due  on  the  mort- 
gage;* but  the  mortgagee  may  b/  his  misconduct  forfeit  his 
immunity  and  be  condemned  to  pay  the  costs.'  Upon  a  bill 
to  redeem,  if  the  mortgagee  does  not  render  a  correct  ac- 
count, and  the  mortgagor  makes  no  tender,  neither  party  is 
entitled  to  costs.*  Where  the  party  entitled  to  redeem  offers 
to  pay  to  the  defendant  the  whole  amount  equitably  due,  be- 
fore he  files  his  bill  to  redeem,  he  will  not  be  charged  with 
the  defendant's  costs.'  But  the  mere  fact  that  the  defendant 
refused  a  tender  under  an  error  as  to  his  rights  will  not  make 
him  liable,  especially  when  the  mortgagor  had  failed  to  pay 
the  debt  when  due,  and  had  put  the  mortgagee  to  expense 
and  inconvenience.* 

§  1033.  Costs  on  bills  for  account, —  In  an  injunction  bill 
under  a  general  prayer  for  relief,  an  account  may  be  ordered ; 

1  Bendey  v.  Townsend,  109  U.  S.  v.  Manhattan  Co.,  1  Paige,  49 ;  Shut- 

665;  s.  C  3  S.  Ct.  Rep.  482;  Dodge  tleworth  v.  Lowther,  ciied  in  Detil- 

V.  TuUeys,  144  U.  S.  451;  s.  c,  13  S.  lin  v.   Gale,  7  Ves.  583;  Mocatta  v. 

Ct  Rep.  728.    Such  a  provision  is  in-  Murgatroyd,  1  P.  Wma.  393;  Harvey 

valid  in  Nebraska,    Dow  v.  Updike,  v.  Tebbutt,  1  J.  &  W.  197. 

11  Neb.  95 ;  Hardy  v.  Miller,  11  Neb.  «  Woodward  v.  Phillips,  14  Gray, 

395 ;  Otoe  Co.  v.  Brown,  16  Neb.  895 ;  132. 

In  re   Breckinridge,    31    Neb.    489.  *  Van  Buren  v.  Olmstead,  5  Paige, 

Hence,  in  Gray  v.  Havemeyer  (C.  C.  9.    And  may  be  compelled  to  pay 

A.),  53  Fed.  Rep.  174,  arising  in  Ne-  costs.    Hendee  v.  Howe,  33  N.  J.  Eq. 

braska,  a  decree  making  such  an  al-  93 ;  Brockway  v.  Wells,  1  Paige,  617, 

lowance  was  modified    in  that  re-  6  Philips  v.  Hulsizer,  20  N.  J.  Eq. 

spect  309.    Under  Massachusetts  General 


2  Benedict  v.  Gilnian,  4  Paige,  64 
Lozear  v.  Shields,  23  N.  J.  Eq.  509 
Philips  V.  Hulsizer,  20  N.  J.  Eq.  309 


Statutes,  chapter  103,  section  31,  the 
plaintiff  on  a  bill  in  equity  to  redeem 
land  from  a  sale  in  execution  is  not 


Vroom  V.  Ditmas,  4  Paige,  536 ;  Slee  entitled  to  costs  unless  he  makes  a 

V.  Manhattan  Co.,  1  Paige,  49.    Un-  tender  before  iiling  his  bill ;  nor  is 

der   special    circumstances    neither  the    defendant  entitled  to  costs  if 

party  was  awarded  costs.    Melick  v.  his  defense  is  groundless.    Sewall  v. 

Creamer,  25  N.  J.  Eq.  439.  Sewall,   130    Mass.    301 ;    Brown   v. 

8  Lozear  v.  Shields,  33  N.  J.  Eq.  509 ;  South   Boston  Sav.  Bank,  148  Mass. 

Vroom  V.  Ditmas,  4  Paige,  536 ;  Slee  300. 
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but  where  it  does  not  appear  that  an  account  has  ever  been 
denied,  or  even  demanded,  the  complainant  must  pay  the 
costs.'  In  matters  of  account  the  court  will  frequently  ap- 
portion the  costs  between  the  plaintiff  and  defendant.^  Thus 
where  a  plaintiff  took  a  decree  for  an  account  against  an  ex- 
ecutor who  had  in  his  answer  stated  an  account,  which  was 
found  to  be  correct,  the  court  gave  the  costs  of  the  suit  up  to 
the  decree  to  the  plaintiff,  and  the  costs  of  the  subsequent 
proceedings  to  the  defendant ;  the  reason  for  the  distinction 
being  that  the  executor  had,  before  the  bill  was  filed,  been  ap- 
plied to  for  an  account,  but  gave  none,  and  so  had  rendered 
the  suit  necessary;  but  it  was  at  the  plaintiff's  own  risk  that 
he  proceeded  with  it  after  the  defendant  had  rendered  a  cor- 
rect account  by  his  answer.'  The  plaintiff  prayed  for  an  ac- 
count and  specific  performance.  The  defendant  did  not  render 
an  account  until  ordered  by  the  court.  Final  judgment  was 
rendered  for  the  defendant.  It  was  held  that  the  plaintiff 
was  not  entitled  to  costs  on  the  ground  that  the  defendant 
had  refused  to  render  an  account  until  ordered,  but  that  the 
whole  matter  of  costs  was  one  for  the  discretion  of  the  court.'' 
Where  a  guardian  has  failed  to  account  as  required  by  law, 
and  sets  up  a  prior  account  as  a  bar  to  accounting,  and  a  de- 
cree for  an  account  is  made,  the  complainant  will  be  allowed 
costs  up  to  the  decree.'  Where  upon  a  bill  filed  for  a  state- 
ment of  partnership  accounts  it  appeared  that  each  party  had 
made  claims  against  the  other  before  and  during  the  progress 
of  the  suit,  which  were  not  sustained  by  the  decree,  it  was 
held  that  neither  party  was  entitled  to  the  general  costs  of  the 
cause  as  against  the  other.'  In  a  suit  brought  by  a  cestui  que 
trust  against  his  trustees  for  an  account,  etc.,  no  costs  were 
allowed  to  the  plaintiff,  the  conduct  of  the  defendants  being 
fair  and  honest  and  the  allegations  of  misconduct  unfounded.' 

§  1023.  Costs  on  bills  for  specific  performance. —  Where, 
for  frivolous  reasons,  the  vendor  refuses  to  execute  a  convey- 

1  CoDOver  v.  Walling,  28  N.  J.  Eq.        *  Morris  v.  Peckham,  51  Conn.  129. 
333.  sBurnham  v.  Dalling,  16  N.  J.  Eq. 

23  Daniell's  Ch.  Pr.  (5th  ed.)  1408.    310. 
See  Burnham  v.  Dalliug,  16  N.  J.  Eq.        « Caldwell  v.  Leiber,  7  Paige,  483. 
310.  '  Smith  v.  Smith,  4  Johns.  Ch.  445. 

»  Anon.,  4  Mad.  273. 
63 
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ance,  he  will  not  be  allowed  costs  in  an  action  to  compel  spe- 
cific performance,  though  there  be  a  good  reason  for  refusing 
to  execute  the  conveyance  as  demanded  by  the  vendee.'  "Where 
a  bill  for  specific  performance  of  an  agreement  was  necessary 
by  a  trustee  refusing  to  join  in  the  conveyance,  the  plaintiff 
was  directed  to  pay  to  the  other  defendants  all  their  costs  of 
the  suit  and  recover  them  over,  together  with  his  own  costs, 
from  the  defendant,  the  trustee.^  Where  a  suit  for  specific 
performance  is  rendered  necessary  by  the  act  of  God,  such  as 
the  lunacy  of  the  vendor  or  his  dying  intestate,  the  decree  is 
generally  made  without  costs.'  Where  a  purchaser  brings  his 
bill  for  a  conveyance  of  land  when  he  ought  to  have  tendered 
but  has  failed  to  tender  the  purchase-money,  he  will  be  entitled 
to  a  conveyance  on  the  payment  of  the  purchase-money,  but 
will  be  decreed  to  pay  all  costs.*  Where  a  vendor,  defendant 
in  a  bill  for  specific  performance,  was  ordered  to  convey,  the 
vendee  was  allowed  to  set  off  the  costs  of  the  suit  against  the 
balance  of  the  consideration  money.'  Where,  in  a  bill  for  a 
specific  performance  of  a  contract  for  the  sale  of  land,  the 
complainant  insisted  upon  the  defendant  taking  two  acres 
more  than  he  was  bound  to  take,  and  the  defendant  declined 
paying  interest,  which  the  complainant  was  entitled  to,  neither 
party  was  allowed  costs.* 

§  1024.  Costs  on  bills  of  discovery.—  As  a  general  rule  a 
party  who  has  fully  answered  a  bill  of  discovery  is  entitled  to 
his  costs,'  and  of  course  where  the  charges  in  the  bill  are  de- 
nied.' An  exception  to  the  rule  is  recognized  where  the  com- 
plainant shows  that  he  has  applied  to  the  defendant  to  admit 

>  Abraham  v.  Stewart,  83  Mich.  7.  503 ;  King  v.  Clark,  3  Paige,  76 ;  Deas 

2  Jones  V.  Lewis,  1  Cox,  199.  v.  Harvie,  2  Barb.  Ch.  448.    But  not 

3  Cresswell  v.  Haines,  8  Jur.  (N.  S.)  where  the  bill  is  for  discovery  and 
208 ;  Hanson  v.  Lake,  2  Y.  &  C.  (C.  C.)  relief.  McDougall  v.  Miln,  2  Paige, 
828 ;  Hindes  v.  Streeten,  10  Hare,  18 ;  825.  Executors  complainant  are  not 
Purser  v.  Darby,  4  K  &  J.  44 ;  Scott  exempt  from  this  rule,  where  the  de- 
V.  Scott,  11  W.  E.  766.  fendant's  answer  shows  that  no  fact 

*  Lee  V.  Bickley,  6  Litt.  290.  within  his    knowledge  could   have 

sVan  Eanst  v.  Parcells,  2  Edw.  Ch.  aided  them.    Boughton  v.  Philips,  6 

600.  Paige,  334;  Williams  v.  Harden,   1 

'  Knickerbocker  v.  Harris,  1  Paige,  Barb.  Ch.  298. 

210.  *  King  t).  Clark,  3  Paige,  76;  Bough- 

"  Burnett  v.  Sanders,  4  Johns.  Ch.  ton  v.  Philips,  6  Paige,  334. 
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some  fact  material  to  the  defense  of  the  complainant  in  the 
suit  at  law,  which  the  defendant  refuses  to  admit,  but  which  he 
afterwards  admits  by  his  answer  to  the  bill.*  Where  an  officer 
of  a  corporation  is  necessarily  made  a  defendant  for  the  pur- 
pose of  discovery  merely,  if  the  complainant  is  compelled  to 
pay  the  costs  of  such  discovery  he  may  have  a  decree  over 
against  the  other  parties  for  such  costs.* 

§  1025.  Costs  on  feigned  issues. —  The  costs  of  an  issue  at 
law  directed  by  a  court  of  equity  do  not  follow  the  verdict  as 
of  course,  but  are  in  the  discretion  of  the  court.'  They  are 
not  usually  disposed  of  until  the  further  hearing  of  the  cause.* 
But  if  the  issue  was  directed  on  an  interlocutory  application 
they  may  be  disposed  of  previously."  An  application  for  the 
costs  occasioned  by  the  plaintiff  in  the  issue  not  proceeding 
to  trial  should  be  made  to  the  court  awarding  the  issue." 

§  1026.  Costs  of  papers  unnecessarily  Toluminous. —  Pa- 
pers unnecessarily  voluminous,  though  actually  made,  will  not 
be  allowed  for  upon  taxation,  except  for  so  much  as  was  nec- 
essary to  be  incorporated  in  the  papers.  Charges  for  useless 
folios  will  be  rejected.'  "Where  the  Volume  of  evidence  taken 
before  a  master  is  swelled  by  testimony  taken  by  the  prevail- 
ing party,  which  is  unimportant  or  irrelevant,  or  taken  with 
needless  prolixity,  the  court  in  awarding  costs  in  his  favor 
will  disallow  the  costs  and  expenses  of  taking  and  printing 
such  testimony.'    Costs  of  printing  a  volume  of  three  hun- 

1  Deas  V.  Harvie,  3  Barb.  Ch,  448 ;  trial  will  generally  be  directed  to  f ol- 

Kang  V.  Clark,  3  Paige,  76 ;  Burnett  low  the  costs  of  the  new  trial.    3 

V.  Sanders,  4  Johns.  Ch.  503;  Harris  Daniell's  Ch.  Pr.  (5th  od.)  1139. 

V.  Williams,  10  Paige,  108.  *  Standen  v.   Edwards,   1  Ves.  Jr. 

'•i  Fulton    Bank    v.   New   York    &  138,  185 ;  Boyse  «.  Colclough,  1  K  & 

Sharon  Canal  Co.,  4  Paige,  127.  J.  124,  144. 

3  Decker  v.  Caskey,  3  N.  J.  Eq.  446 ;  ^3  Daniell's  Ch.  Pr.  (5th  ed.)  1148 ; 

Corporation  of  Rochester  v.  Lee,  3  Duncan  v.  Varty,  2  Phil.  696 ;  Rigby 

De  G.,  M.  &  G.   437,  431 ;  Stacey  v.  v.  Great  Western  Ry.  Co.,  14  Jur.  710, 

Spratley,  4  De  G.  &  J.  199 ;  2  Dan-  713. 

iell's  Ch.  Pr.  (5th  ed)  1148.    They  are  « Anon.,  3  P.  Wms.  68. 

generally  given    to    the    successful  'Adams  v.  Stevens,  Clarke's  Ch. 

party.     Carpenter  v.  Eastern  &  Am-  536. 

boy  R  Co.,  28  N.  J.  Eq.  390.     And  the  *  Yard  v.  Ocean  Beach  Associatioii, 

costs   of    an  application   for  a  new  49  N.  J.  Eq.  306. 
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dred  pages  of  teatimony,  nine-tenths  of  which  consisted  of 
matters  entirely  irrelevant  to  the  issue,  were  not  allowed  to 
either  party  as  against  the  other.'  Upon  special  motions  and 
petitions,  if  the  papers  on  which  the  application  is  made  or 
based  are  nnnecessarily  prolix  or  voluminous,  costs  will  be 
refused  to  the  party  using  such  improper  papers,  although  he 
otherwise  might  have  been  entitled  to  costs  against  the  ad- 
verse party.* 

§  1027.  Costs  on  exceptions  to  answers. —  Where  excep- 
tions are  taken  to  an  answer,  some  of  which  are  allowed  and 
others  disallowed,  and  the  defendant  excepts  to  so  much  of 
the  master's  report  as  allowed  a  part  of  the  exceptions  to  the 
answer,  and  on  the  hearing  before  the  court  the  master's  re- 
port is  confirmed,  the  complainant  is  entitled  to  the  costs  of 
the  hearing  and  also  of  the  reference  and  of  those  exceptions 
to  the  answer  which  are  allowed  by  the  master,  and  the  de- 
fendant is  not  entitled  to  the  costs  of  the  exceptions  disallowed 
by  the  master.'  Costs  on  exceptions  to  an  answer,  like  costs 
in  all  other  cases  in  chancery,  are  subject  to  the  discretion  of 
the  court.  But  the  general  rule  is  that  if  the  defendant  sub- 
mits to  the  exception  the  plaintiff  has  his  costs ;  and  if  they 
be  referred  to  a  master  the  plaintiff  shall  have  costs  on  the 
exceptions  allowed,  and  the  defendant  has  costs  on  the  excep- 
tions disallowed,  and  the  balance  struck  is  to  be  paid.*  If 
some  of  the  exceptions  are  disallowed  and  none  of  them  are 
allowed  in  full,  the  defendant  is  entitled  to  his  costs  on  the 
reference.* 

§1028.  Solicitor's  costs  — Remedy.— The  whole  bill  of 
costs  belongs  primarily  to  the  successful  party  and  not  to  his  at- 
torney.* The  court  of  chancery  has  no  general  jurisdiction  over 
its  suitors  to  compel  them  to  pay  costs  due  to  their  solicitoi-s 
or  counsel.'    If  the  solicitor  has  no  money  of  the  client  in  his 

•  Ruckman  v.  Euckman,  33  N.  J.  *  M.  E.  Church  v.  Jaques,  1  Johns. 

Eq.  355,  where  the  court  said  "  the  Ch.  65 ;  Richards  v.  Barlow,  1  Paige, 

taking  of  suQh  testimony  is  an  oner-  333. 

ous  tax  upon  litigants  and  the  read-  »  Richards  v.  Barlow,  1  Paige,  328. 

ing  of  it  an  imposition  on  the  court"  « Celluloid    Mfg.  Co.  v.  Chandler 

*Seebor  v.  Hess,  5  Paige,  85.  (Mass.),  27  Fed.  Rep.  ft 

» Richards  v.  Barlow,  1  Paige,  138.  '  Lorillard   v.  Robinson,   2  Paige, 
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bands,  and  there  is  no  fund  in  court  on  which  he  has  a  lien 
for  costs,  he  may  go  before  the  proper  taxing  oflBcers  and  get 
his  costs  taxed,  and  then  proceed  at  law  thereon,  or  he  may 
bring  his  suit  without  taxation,  at  his  election,  leaving  the 
client  to  make  an  application  on  his  part  if  he  wishes  a  taxa- 
tion of  the  costs."  Where  the  parties  to  a  suit  make  a  collu- 
sive settlement  thereof  before  a  decree  for  the  purpose  of  de- 
frauding the  solicitor  of  his  costs,  his  remedy  is  to  proceed 
with  the  suit  in  ths  name  of  his  client  notwithstanding  the 
collusive  settlement.^ 

§  1029.  Modification  of  decree  for  costs. —  The  discretion 
of  the  chancellor  in  the  imposition  of  costs  is  exercised  and 
exhausted  when  a  decree  for  the  payment  of  costs  is  embodied 
in  a  final  decree  settling  the  equities  of  the  case  and  defining 
and  declaring  the  rights  of  the  parties.  In  the  execution  of 
the  decree  and  as  to  matters  subsequently  arising,  a  further 
consideration  of  the  cause  may  be  and  is  usually  necessary  in 
the  court  of  chancery ;  but  upon  such  consideration,  the  term 
of  the  court  at  which  the  decree  was  passed  and  entered  hav- 
ing expired,  it  is  not  within  the  competency  of  the  court, 
upon  mere  motion,  to  vary  or  impugn  in  any  material  respect 
the  original  decree.'  Clerical  errors  or  omissions  may  be  cor- 
rected,* but  the  sentence  of  the  court,  that  which  has  been 
deliberately  ordered  and  adjudged,  cannot  be  varied.*  And 
this  is  as  true  in  reference  to  the  decree  for  costs  as  to  any 
other  part  of  the  decree,  though  as  to  their  imposition  the 
court  had  originally  a  discretion.  The  discretion  has  been 
exercised  and  cannot  be  recalled  without  rendering  it  uncer- 
tain when  there  will  be  a  final  sentence  disposing  of  them.' 

§  1030.  Enforcement  of  bond  of  interveners.—  Where  per- 
sons were  permitted  to  intervene  in  a  suit  as  grantees  of  a 

376.    See,  .also,  In  re  Southwick,  1  » g§  850,  851,  supra. 

Johns.  Ch.  22.  ^  Ex  parte  Robinson,  72  Ala  389. 

'  LorlUard  v.   Bobinson,   2    Paige,  If  a  final  decree  is  silent  as  to  costs 

376.  they  are  lost  and  cannot  afterwards 

2  Talcott  V.  Bronson,  4  Paige,  501.  be  ordered  to  he  paid  unless  on  a  re- 

^Ex  parte  Robinson,  73  Ala.  389,  hearing  the  decree  has  been  opened 

391 ;  2  Daniell's  Ch.  Pr.  1371.  for  that  purpose.     Travis  v.  Waters, 

■•  §§  831,  850,  mpra.  1  Johns.  Ch.  85. 
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party  by  giving  bond  to  pay  the  costs,  the  court,  upon  motion 
after  an  adverse  decree,  may  estreat  the  bonds  and  order 
judgment  to  be  entered,  and  proper  process  of  attachment  to 
issue  against  all  the  obligors  and  sureties.' 

§  1031.  When  security  for  costs  may  be  required. —  In 

order  to  prevent  the  defendant  or  respondent  in  the  case  of  a 
petition  from  being  defeated  of  his  right  to  costs,  it  is  an  an- 
cient and  well-established  rule,  which  does  not  rest  upon  statu- 
tory provisions,^  that  if  the  plaintiff,'  or  his  next  friend,*  or 
the  petitioner,"  if  he  is  not  a  party  to  the  cause,'  is  resident 
abroad,  or  if  he  goes  abroad  to  reside  after  the  commence- 
ment of  the  suit,'  the  court  will,  on  the  application  of  the 
defendant  or  respondent,  order  him  to  give  security  for  the 
costs  and  in  the  meantime  direct  all  proceedings  to  be  stayed,' 


•  Craig  V.  Leitensdorfer,  137  U.  S. 
764  The  court  said  that  it  was  a 
new  question,  but  that  it  was  "  its 
duty  to  enforce  payment  without 
remitting  the  payees  in  these  bonds 
to  another  suit  in  another  court." 

2  Newman  v.  Landrine,  14  N.  J. 
Eq.  291,  292 ;  Binns  v.  Mount,  28  N. 
J.  Eq.  24,  25.  In  the  case  last  cited 
it  was  held  that  the  considei-ations 
which  induce  the  court  to  require  a 
complainant  who  is  resident  abroad 
to  give  security  for  costs  would  jus- 
tify an  order  requiring  a  non-resi- 
dent vendee  of  lands  filing  a  bill  for 
specific  performance  of  the  agree- 
ment to  convey  the  lands  to  him  to 
pay  into  court  the  consideration  that 
was  to  have  been  paid  at  the  time  of 
the  execution  of  the  deed,  though  he 
was  not  in  possession. 

3 1  Daniell's  Ch.  Pr.  (5th  ed.)  27.  It 
was  held  by  Chancellor  Kent  in  a 
case  where  an  administrator  was 
plaintiff  that  one  who  sues  en  autre 
droit  ought  not  to  be  obliged  to  give 
security  for  costs.  Goodrich  v.  Pen- 
dleton, 3  Johns.  Ch.  520.  See,  also, 
Cathcart  v.  Hewson,  1  Hayes,  173. 
Contra,  Knight  v.  De  Blaquiere,  Sau. 


&  S.  648 ;  Murfree  v.  Leeper,  1  Over- 
ton. 1.  It  was  said  by  Justice  Story 
in  Woodworth  v.  Sherman,  1  Story, 
171,  that  in  the  Massachusetts  circuit 
the  plaintiff  in  patent  cases  had  never 
been  required  to  give  any  security 
for  costs.  Woodworth  v.  Sherman, 
1  Story,  171,  178. 

<Kerr  v.  Gillespie,  7  Beav.  269; 
Watts  V.  Kelly,  6  W.  R  20a 

5  Drever  v.  Mandesley,  5  Russ.  11 ; 
Ex  parte  Seidler,  13  Sim.  106 ;  Re 
Norman,  11  Beav.  401;  Atkins  v. 
Cook,  3  Drew,  694;  Partington  v. 
Reynolds,  6  W.  R  307. 

"  Cochrane  v.  Fearon,  18  Jur.  568. 

'  Newman  v.  Landrine,  14  N.  J.  Eq. 
291;  Anon..  2  Dick.  776;  Weeks  v. 
Cole,  14  Ves,  617 ;  Dyott  v.  Dyott,  1 
Mad.  187';  Edwards  v.  Burke,  9  L.  T. 
(N.  S.)  406. 

8  1  Daniell's  Ch.  Pr.  (5th  ed.)  27 ; 
Fox  V.  Blew,  5  Mad.  147;  Lillie  v. 
Lillie,  2  M.  &  K  404 ;  Lantour  v.  Hol- 
combe,  1  Phil.  263,  264.  As  to  stay- 
ing suits  until  the  costs  of  a  former 
suit  are  paid,  see  §  606,  supra.  It  is 
a  sufiBcient  residence  abroad  to  bring 
the  plaintiff  within  the  rule  requir- 
ing security  if  he  is  absent  or  has 
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and  in  default  of  plaintiff  giving  security  when  ordered  the 
bill  should  be  dismissed.'  The  general  rule  applies  when  the 
plaintiff  is  a  foreign  government.*  Where  a  plaintiff  appears 
to  have  no  permanent  residence  he  will  be  made  to  give  secu- 
rity for  costs.'  A  defendant  who  has  obtained  the  conduct 
of  the  cause  has  been  required  to  give  security.*  The  plaint- 
iff in  a  cross-bill  cannot,  in  general,  be  called  upon  to  give 
security  for  costs  to  the  plaintiff  in  the  original  suit,  the  cross- 
bill being  only  a  portion  of  the  defense  to  the  original  bill ; ' 
but  his  co-defendants  to  the  cross-bill  may  move  for  such 
security  against  their  plaintiff.'  And  it  has  been  held  that 
a  bill  to  restrain  an  action  at  common  law  is  so  far  a  defensive 
proceeding  as  to  exempt  the  plaintiff  in  equity  from  the  lia- 
bility to  give  security  for  costs.'  If  subsequently  to  the  order 
directing  security  for  costs  to  be  given  the  plaintiff  becomes 
resident  within  the  jurisdiction,  he  may  apply  to  have  the 
order  discharged,  but  he  must  pay  the  costs  of  the  applica- 

departed  under  such  circumstances 
that  there  is  no  probabihty  of  his 
being  forthcoming  when  the  defend- 
ant may  be  entitled  to  call  upon  him 
to  pay  costs.  Blakeney  v.  Dufaur, 
16  Beav.  293;  1  Daniell's  Ch.  Pr.(5th 
ed.)  29.  See,  also,  Kennaway  v. 
Tripp,  11  Beav.  588;  Drummond  v. 
Tilhnghurst,  15  Jur.  384;  Fobs  v. 
Wagner,  2  Dowl.  P.  C.  499 ;  Wright 
V.  Black,  2  Wend.  258 ;  Gilbert  v.  Gil- 
bert 2  Paige,  603.  A  mere  intention 
to  go  abroad  is  not  suflBcient  Adams 
V.  Colthurst,  3  Anst  552;  Willis  v. 
Garbutt,  1 Y.  &  J.  511 ;  Hoby  v.  Hitch- 
cock, 5  Ves.  699.  See  Seilaz  v.  Han- 
son, 5  Ves.  261. 

1  Carnac  v.  Grant,  1  Sim.  348 ;  Mas- 
sey  V.  Gillelan,  1  Paige,  644 ;  Breed- 
ing V.  Finley,  1  Dana,  477 ;  Bridges 
V.  Canfield,  2  Edw.  Ch.  217.  Where 
a  non-resident  complainant  gives  se- 
curity for  costs  and  one  of  the  sure- 
ties becomes  insolvent  a  new  one 
must  be  added  and  proceedings 
stayed  until  it  is  done.  Bridges  v. 
Canfield,  2  Edw.  Ch.  208.  Where  a 
]  laintiflf    has    recovered    judgment 


against  a  solvent  defendant  and  pro- 
cess is  outstanding  in  the  nature  of 
an  execution  to  collect  the  same,  it 
is  not  proper  to  require  the  plaintiff 
to  make  a  deposit  to  secure  costs  due 
to  a  commissioner.  United  States  v. 
St.  Charles  Co.,  31  Fed.  Eep.  442.  A 
non-resident  complainant  must  give 
security  for  costs  notwithstanding 
the  solicitor's  liability  by  rule  of 
court  Baldwin  v.  Williamson,  Hopk. 
Ch.  117. 

2  Republic  of  Costa  Rica  v.  Erlan- 
ger,  3  Ch.  Div.  62. 

»1  Daniell's  Ch.  Pr.  (5th  ed.)  27; 
Bailey  v.  Gundry,  1  Keen,  53 ;  Player 
V.  Anderson,  15  Sim.  104. 

<  Mynn  v.  Hart,  9  Jur.  860. 

5  Vincent  v.  Hunter,  5  Hare,  320; 
M'Gregor  v.  Shaw,  2  De  G.  &  S.  360; 
Sloggett  V.  Viant,  18  Sim.  187 ;  Wild 
V.  Murray,  18  Jur.  893;  Tynte  v. 
Hodge,  8  J.  &  H.  692 ;  Washoe  Min- 
ing Co.  V.  Ferguson,  L.  R.  3  Eq.  371. 

6  Sloggett  V.  Viant,  18  Sim.  187. 

'  Watteau  v.  Billam,  3  De  G.  &  S. 
516;  Williaroson  v.  Lewis,  3  Giffi. 
394 
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tion.'  Where  the  defendant  has  obtained  an  order  for  secu- 
rity which  has  not  been  complied  with  he  should  not  move  to 
dismiss  the  bill  for  want  of  prosecution,  but  that,  unless  secu- 
rity is  given  within  a  limited  time,  the  bill  may  be  dismissed.* 

§  1032.  Security  from  non-resident  co-plaintiff. —  A  com- 
plainant who  is  a  non-resident  will  not  be  required  to  give 
security  for  costs  if  he  is  joined  with  a  resident  complainant.' 
The  reason  given  by  Lord  Eldon  for  the  rule  was  that  where 
one  of  the  complainants  is  within  the  jurisdiction,  as  each  is 
bound  for  the  whole  costs,  the  defendant  has  security ;  and 
where  there  were  two  complainants,  one  resident  within  the 
jurisdiction  and  the  other  not,  and  an  order  for  security  was 


1  O'Connor  v.  Sierra  Nevada  Co., 
24  Beav.  485 ;  Mathews  v.  Chichester, 
30  Beav.  135. 

■^Kennedy  v.  Edwards,  11  Jur. 
(N.  S.)  15a  Thirty  days'  time  was 
given  in  Bridges  v.  Canfield,  2  Kdw. 
Ch.217. 

D  Jones  V.  Knauss,  83  N.  J.  Eq.  188, 
where  the  court  said,  "the  practice 
seems  to  be  settled  against  the  de- 
fendant's right  to  security  in  such  a 
case,"  citing  1  Hoflfman's  Ch.  Pr.  204; 
1  Daniell's  Ch.  Pr.  28 ;  1  Smith's  Ch. 
Pr.  555;  Winthrop  v.  Royal  Ass.  Co., 
1  Dick.  282;  Walker  v.  Easterby,  6 
Ves.  612.  See,  also,  the  following 
cases  cited  in  a  note  by  the  learned 
reporter  (83  N.  J.  Eq.  189) :  Anon.,  7 
Taunt  307;  Anon.,  2  Cr.  &  Jer.  88; 
Bowden  v.  Roe,  1  Hodges,  315; 
Thomel  v.  Roelants,  2  C.  B.  290; 
Jemison's  Case,  31  Ala  392;  Thai- 
man  V.  Barbour,  5  Ind.  178 ;  Zimmer- 
man V.  Mendenhall,  2  Miles,  402; 
Mayer  v.  Tyson,  1  Bland,  564;  and 
citing  to  the  proposition  that  the 
rule  applies  even  where  the  resident 
party  is  insolvent,  McConnell  v. 
Johnston,  1  East,  481 ;  Reddiok  v. 
Sinnott,  1  Hud.  &  Bro.  204;  Peter- 
son V.  Smith,  10  N.  J.  Law,  192;  Pfis- 
ter  V.  Gillespie,  2  Johns.  Cas.  109 ;  Ten 


Broeck  v.  Reynolds,  13  How.  Pr. 
462.  See  Wood  v.  Goss,  24  111.  626. 
And  that  the  rule  applies  where  a 
suit  is  brought  in  the  name  of  a  non- 
resident plaintiff  for  the  benefit  or 
use  of  a  resident  Yonde  v.  Yonde,  3 
A.  &  E.  311;  Seward  v.  Wilson,  1 
Scam.  192.  But  see  Lewis  v.  Lewis, 
25  Ala.  315;  Bush's  Case,  29  Ala.  50; 
Cotton  V.  Harmon,  1  Scam.  581; 
O'Connell  v.  Rea,  61  III  306.  But  not 
where  the  suit  is  brought  by  a  non- 
resident plaintiff  for  the  benefit  or 
use  of  a  resident  Buckmaster  v. 
Beames,  8  111.  1 ;  Smith  v.  Rosseter, 
11  III.  119 ;  Ingles  v.  Hume,  8  B.  Mon. 
33;  Palmer  v.  Hicks,  17  Ark.  505. 
But  see  Charles  v.  Waterman,  2 
How.  Pr.  122;  Morgan  v.  Hale,  12 
West  Va.  718 ;  Gookin  v.  TJpham,  22 
N.  H.  88;  Burker  v.  Hutchinson,  7 
Ir.  Eq.  508;  Swift  v.  Collins,  1  Denio, 
659.  And  that  a  foreign  corporation 
must  give-  bond  for  costs,  although 
many  of  its  members  are  residents. 
Limerick  R  Co.  v.  Fraser,  4  Bing. 
394 ;  Ross  v.  Hawey,  32  Ga.  388.  See 
Mechanics'  Bank  v.  Goodwin,  14  N.  J. 
Law,  439;  Washington  R.  Co.  v. 
Alexandria  R  Co.,  19  Gratt  592; 
Bank  v.  Jessup,  19  Wend  10;  Re- 
public V.  Erlanger,  L.  R.  8  Ch.  Div.  62. 
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obtained  ex  parte,  and  subsequently  a  motion  was  made  to 
discharge  it  on  the  ground  that  it  had  been  improperly 
gmnted,  Lord  Eldon  discharged  it,  but  without  costs.' 

§  1033.  Security  from  non-resident  of  the  district. —  A 

complainant  non-resident  of  the  judicial  district  in  which  the 
suit  is  brought  may  be  required  to  give  security  for  costs.* 

§  1034.  Security  for  costs  on  bill  of  interpleader. —  While 
a  party  who  is  actually  the  defendant  may  require  security 
for  costs,  although  nominally  he  is  plaintiff,  yet  where  he  is 
actually  as  well  as  nominally  the  plaintiff,  as,  for  instance,  the 


1  Walker  v.  Easterby,  6  Ves.  612. 
Under  the  same  circumstances  the 
order  was  discharged  in  Jones  v. 
Knauss,  33  N.  J.  Eq.  188.  But  the 
rule  does  not  apply  where  a  husband 
who  has  no  substantial  interest  is  co- 
plaintiS  with  his  wife.  Smith  v. 
Etches,  1  H  &  M.  711. 

'Lyman  Ventilating  and  Refrig- 
erator Ca  V.  Southard,  18  Blatchf. 
4U5.  In  that  case  the  plaintiS  was  a 
New  York  corporation  held  to  be  a 
resident  of  the  southern  district  of 
New  York  by  reason  of  having  its 
principal  ofi5ce  in  that  district,  and 
the  suit  was  brought  in  the  circuit 
court  for  the  northern  district  of 
New  York.  Judge  Wallace  said :  — 
"It  is  urged,  however,  against  the 
motion,  that  by  force  of  section  985 
of  the  Revised  Statutes  of  the  United 
States  (Act  of  May  30,  1826,  4  U.  a 
Stat  at  L.  184),  by  which  writs  of 
execution  upon  judgments  or  decrees 
obtained  in  a  circuit  court  of  the 
United  States,  in  any  State  which  is 
divided  into  two  or  more  districts, 
may  run  and  be  executed  in  any  part 
of  such  State,  any  decree  which  may 
be  obtained  against  the  complainant 
can  be  enforced  in  that  district ;  and 
it  cannot  be  said,  therefore,  that  it 
resides  beyond  the  jurisdiction  of  the 
court,  within  the  meaning  of  the  rule. 


The  same  argument  was  held  unten- 
able at  a  very  early  day  by  the  High 
Court  of  Chancery  in  England,  where 
a  rule  similar  to  the  one  under  consid- 
eration prevailed,  requiring  security 
for  costs  on  the  part  of  complainants 
residing  out  of  the  jurisdiction ;  and 
it  was  held  tbat  a  plaintiff  resident  in 
Ireland  must  give  security  notwith- 
standing the  act  of  41  George  IIL,  by 
which  an  attachment  could  issue  to 
Ireland  to  enforce  there  any  order  or 
decree  made  by  the  English  court  of 
chancery.  MuUett  v.  Christmas,  2 
Ball  &  B.  422;  Ker  v.  Duchess  of 
Munster,  Bunb.  35 ;  Hill  v.  Reardon, 
6  Madd.  46.  A  similar  conclusion 
was  reached  in  the  courts  of  [New 
York],  where  a  plaintiff  residing  in 
Brooklyn  was  required  to  give  secu- 
rity for  costs  under  the  Revised  Stat- 
utes in  an  action  in  the  superior 
court  of  New  York  city,  notwith- 
standing the  statute  by  which  judg- 
ments of  that  court  could  be  enforced 
in  any  pai-t  of  the  State,  Gardner  v. 
Kelly,  2  Sandf.  832;  Bolton  v.  Tay- 
lor, 18  Abb.  Pr.  885.  These  decisions 
must  be  held  decisive  in  the  pi-esent 
case."  The  pi'ovisions  of  the  Revised 
Statutes  of  New  York  relative  to  se- 
curity for  costs  had  been  adopted  by 
the  United  States  circuit  court  in 
that  circuit 
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claimant  in  an  interpleader  issue  upon  whom  rests  the  burden 
of  proof,  he  is  not  entitled  to  security  for  costs.'  So  it  has 
been  held  that  a  defendant  to  a  bill  of  interpleader  who  is 
out  of  the  jurisdiction  may  be  required  to  give  security  for 
costs.'  And  it  was  recently  decided  in  the  city  court  of  ~Sew 
York  that  a  third  person  substituted  as  defendant  by  order 
of  interpleader  cannot  be  required  to  give  security  for  costs 
as  a  condition  of  being  allowed  to  prosecute  his  claim  to  the 
fund,  although  a  non-resident  and  irresponsible,  in  the  ab- 
sence of  a  statute  requiring  such  security.' 

§1036.  Who  may  be  a  surety. —  It  is  irregular  for  the 
complainant's  solicitor  to  be  surety  for  the  complainant.*  The 
bond  of  an  incorporated  society  has  been  held  sufficient.' 

§  1036.  Amoiint  of  security  required. —  Where  a  rule  re- 
quiring security  for  costs  does  not  mention  the  extent  of  the 
security  the  amount  is  left  to  the  discretion  of  the  court.' 
The  old  rule  in  the  English  court  of  chancery,  where  the 
plaintiff  lived  abroad,  was  to  require  security  in  the  sum  of 
£40.'  But  Lord  Hardwicke  said  it  was  too  low,  and  the  court 
frequently  increased  it  upon  terms,  in  one  case  from  £40  to 
£300.     Although  a  rule  of  court  makes  a  solicitor  liable  for 

1  Gross  &  Phillips  Mfg.  Co.  v.  Qer-  had  applied  for  leave  to  come  in,  se- 

hard,  8  Reporter,  136.  curity  might  have  been  required  as 

^Lynev.  Pennell,!  Sim.  (N.  S.)  113;  a  condition.    But  that  is  not  the  case. 

Smith  V.  Hammond,  6  Sim.  10,  15.  He  is- brought  Into  the  litigation  in 

'  McHugh  V.  Astrophe,  20  N.  Y.  invitum  and  cannot  be  hampered  by 

Supl..877,  878,  where  Ehrlich,  C.  J.,  conditions.'' 

said:— "The  substituted   defendant  < Panton r. Labertouche,  1  PhilL 265. 

comes  in  as  a  claimant,  and  in  re-  Contra,  Micklethwaite  v.  Rhodes,  4 

spect  to  such  claim  is    nominally,  Sandf.  Ch.  434 

though  not  technically,  a  plaintiff.  'Plestow  ?>.  Johnson,  1  Sm.  &  G. 

He  is  a  non-resident  and  irrespon-  App.  20. 

sibla     Under    such    cii-cumstances,  6  Long  v.  Tardy,  1  Johns.  Ch.  202. 

the  imposition  of  the  condition  might  'Long  v.  Tardy,  1  Johns.  Ch.  202, 

be  deemed  a  valid  exercise  of  power.  203. 

But  the  diflBculty  is  that  there  is  no  «Gage  v.  Lady  Stafford,  2  Ves.  556. 

statute    requiring    such   substituted  Order  XI,  6,  in  the  English  chancery, 

defendant  to  give  security  for  costs,  increased  the  amount  to  £100.    The 

See  Republic  of  Honduras  u.  Soto,  order  applied  to  the  case  of  a  plaintiff 

112  N.  Y.  313 ;  Coates  v.  Morris,  1  N.  within   the  jurisdiction  ordered   to 

Y.  Law  BuL  29.    If  the  third  party  give  security.     Bailey  v.  Gundry,  1 
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costs  to  a  certain  amount  if  he  proceeds  in  behalf  of  a  non- 
resident without  filing  security,  the  defendant  is  not  bound 
to  accept  of  the  solicitor's  security  under  the  rule.  He  is  en- 
titled to  further  and  adequate  security.'  Where  the  com- 
plainant in  a  bill  filed  in  the  New  York  court  of  chancery  for 
an  account  of  partnership  transactions  was  a  resident  of 
France,  he  was  required  upon  due  application  to  give  a  bond 
with  one  suflScient  person  in  the  sum  of 


§  1037.  Order  for  security  —  Application  and  affldayit. — 

Where  it  appears  on  the  bill  or  petition  that  the  plaintiff  is 
resident  out  of  the  jurisdiction,  an  order  to  obtain  security  for 
costs  is  obtained  on  motion  of  course.'  In  other  cases  a  special 
application  must  be  made.^  "  When  proceedings  have  been 
commenced  the  defendant  has  a  right  to  make  personal  de- 
mand on  the  plaintiff's  attorney  for  security  for  costs,  and 
may  refuse  to  go  on  until  this  has  been  put  in.  After  a  cause 
is  at  issue  on  the  docket,  heard  in  part,  security  for  costs  can- 
not be  had  but  by  an  order  of  court  upon  notice." '  Where 
the  plaintiff  removes  abroad  after  filing  the  bill  the  defend- 
ant's application  should  be  supported  by  afiidavit  that  the 
plaintiff  has  not  merely  departed  but  has  gone  to  settle 
abroad,'  and  that  the  defendant  did  not  know  of  the  removal 
before  taking  the  last  step  in  the  cause.'  Where  there  is  noth- 
ing on  all  the  papers  in  the  case  to  show  that  the  complainant 
is  a  non-resident,  the  defendant's  motion  for  security  for  costs 
on  the  ground  that  he  is  such  will  be  denied.'  Where  a  de- 
fendant, after  serving  a  petition  for  security  for  costs,  and 

Keen,  5a    In  New  York  the  penalty  sWyllie  u  Ellice,  11  Beav.  99. 

of  the  bond  was  required  to  be  at  *1  Daniell's  Ch.  Pr.  (5th  ed.)  33; 

least  $250 ;  but  the  court  in  a  proper  Tynte  v.  Hodge,  2  J.  &  H.  692.    The 

case   might  enlarge    it,  and  might  residence  of  the  complainant  should 

either  fix  the  amount  itself  or  refer  be  stated  in  his  bill,  and  if  it  is  not 

it  to  a  master.    2  E.  S.  N.  Y.  620,  stated  the  defendant  may  apply  to 

g  4 ;  Fulton  v.  RosBvelt,  1  Paige,  179 ;  the  court  and  obtain  an  order  that 

Massey  v.  Gillelan,  1  Paige,  644 ;  Gil-  the  complainant  give    security  for 

bert  V.  Gilbert,  2  Paige,  603.  costs.     Howe  v.  Harvey,  8  Paige,  73. 

1  Long  V.  Tardy,  1  Johns.  Ch.  202.  »  Prince  v.  Towns,  83  Fed.  Rep.  161. 

2  Long  V.  Tardy,  1  Johns.  Ch.  202.  « 1  Daniell's  Ch.  Pr.  (5th  ed.)  31. 

In  Stewart  v.  The  Sun,  36  Fed.  Rep.        '  Newman  v.  Landrine,  14  N.  J.  Eq. 

307,  security  was  required  in  the  sum    291. 

of  $500.  «Holt  V.  Winters,  30  Fed.  Rep.  29. 
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before  the  day  on  which  he  proposes  to  move,  receives  notice 
that  security  has  been  filed  with  a  copy  of  the  surety's  aflB- 
davit  of  justification,  he  should  countermand  -his  petition ;  if 
he  persists  in  moving  he  will  be  charged  with  costs.' 

§  1038.  Service  of  order  staying  suit  —  Notice  of  security 
given. — An  order  staying  a  suit  until  the  complainant  has 
given  security  for  costs  is  not  effectual  until  it  has  been  served.' 
By  the  English  practice  and  by  the  practice  in  New  Jersey 
a  complainant  whose  suit  has  been  stayed  by  order  until  he 
files  security  for  his  costs  does  not  relieve  himself  from  the 
stay  so  as  to  put  the  defendant  in  default  for  not  pleading  by 
simply  filing  security;  but  to  place  the  defendant  in  a  position 
where  time  will  run  against  him,  the  complainant  must,  in  ad- 
dition to  filing  the  security,  give  notice  that  security  has  been 
filed.'  The  notice  should  also  be  given  to  the  defendants 
other  than  the  one  who  has  called  for  security.* 

§  1039.  Waiver  of  security. —  "  A  defendant,  in  case  his 
adversary  is  non-resident,  has  an  unquestionable  right  to  se- 
curity for  costs ;  but  inasmuch  as  it  is  a  right  which  may  be 
used  to  delay  or  obstruct  justice,  he  should  be  required  to  in- 
sist upon  it  promptly  and  to  adhere  to  it  persistently,  or 
otherwise  be  held  to  have  lost  it."'  The  rule  is  perfectly 
well  settled  that  if  a  defendant  takes  any  step  in  a  cause  after 
he  has  notice  that  the  complainant  is  a  non-resident,  he  waives 
his  right  to  security  for  costs.'    One  defendant  may,  however, 

1  Micklethwaite  v.  Rhodes,  4  Sacdf.  who    appeal    to    them     for    justice 

Ch.  484.  against  our  own  citizens  with  con- 

^  Southern  Nat  Bank  v.  Darling,  49  siderate  liberality." 
N.  J.  Eq.  889,  401.  «  Per  Vice-Chancellor  Van  Fleet,  in 

'  Braithwaite's  Pr.  584 ;  1  Daniell's  Shuttleworth  v.  Dunlop,  34  N.  J.  Eq. 

Ch.  Pr.  34;  Southern  Nat.  Bank  *.  488,493,  citing  1  Daniell's  Ch.  Pr.SO; 

Darling,  49  N.  J.  Eq.  398.  Anon.,  10  Ves.  387.    Kinderly,  V.-C.[ 

*  Southern  Nat  Bank  v.  Darling,  49  in  Atkins  v.  Cooke,  3  Jur.  (N.  S.)  383 

N.  J.  Eq.  398.  (the  case  is  also  reported  in  3  Drew. 

» Per  Vice-Chancellor  Van  Fleet,  in  694),  said  that  the   least  step  is  a 

Shuttleworth  v.  Dunlop,  34  N.  J.  Eq.  waiver.    Mason   v.   Gardner,  3  Bro. 

488,  493,  declaring,  further,  that  "  a  C.  C.  609,  notes ;  Meliorucchy  v.  Me- 

proper  regard  for  the  rights  growing  liorucchy,   3    Ves.   Sr.   34;    s.  C,   1 

out  of  an    enlightened  comity  re-  Dick.   147;  Craig  v.  Bolton,   3  Bro. 

quires  the  courts  of  this  State  to  treat  C.  C.  609 ;  Foster  v.  Swasey,'  2  W.  & 

the  citizens  of  other  States  or  nations  M.  317 ;  Anon.,  10  Ves.  287 ;  Prince 
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be  entitled  to  security  for  costs  although  a  co-defendant  has 
taken  steps  which  constitute  a  waiver  of  his  owi  light  to  se- 
curity.' Where  the  right  to  require  security  for  costs  has 
been  waived,  it  was  held  not  to  preclude  the  defendant  from 
requiring  security  from  the  representative  of  the  original 
plaintiff,  by  whom  on  the  death  of  the  plaintiff  the  suit  was 
revived,  and  who  was  also  out  of  the  jurisdiction.* 


§  1040.  The  same  subject  continued. —  The  same  rule  of 
waiver  applies  where  a  complainant  is  a  resident  at  the  time 
of  instituting  the  suit,  but  subsequently  removes  from  the 
State ;  and  if  the  defendant  takes  any  step  in  the  cause  after 
knowledge  that  the  complainant  has  ceased  to  be  a  resident 
he  cannot  demand  security  for  costs.'    In  such  a  case  it  was 


V.  Towns,  33  Fed.  Rep.  161.  See,  also, 
Swanzy  v.  Swanzy,  4  K  &  J.  237 ; 
Murrow  v.  Wilson,  13  Beav.  497; 
Cooper  V.  Purton,  8  W.  R  703 ;  Long 
V.  Tottenham,  1  Ir.  Ch.  Rep.  137; 
Carpenter  v.  Aldrich,  8  Met  58.  The 
rule  is  stated  by  Daniell  that  if  the 
defendant  "  takes  any  material  step 
after  he  has  notice,  he  cannot  then 
apply."  It  was  held  in  one  case  that 
the  federal  courts  may  require  secu- 
rity for  costs  from  the  solvent  non- 
resident complainants  at  any  time 
when  no  prejudice  to  complainants' 
rights  is  shown  to  have  resulted  from 
the  defendants'  delay  in  moving. 
Stewart  v.  The  Sun,  36  Fed.  Rep.  307, 
where  Lacombe,  J.,  said :  —  "  The 
State  courts  which  refuse  to  require 
security  for  costs  from  a  non-resi- 
dent plaintiff,  where  defendant  has 
delayed  in  answering  until  after  an- 
swer is  filed,  also  hold  that  impecun- 
ious non-residents  may  not  sue  in 
forma  pauperis.  In  this  court  such 
plaintiffs  are  not  allowed  this  priv- 
ilege; and  an  equitable  application 
of  the  doctrine  of  Heckman  v. 
Mackey,  33  Fed.  Rep.  574,  would 
seem  to  warrant  the  court  in  re- 
quiring security  from  solvent,  non- 


resident plaintiffs  at  any  time  —  at 
least  when  no  special  prejudice  to 
plaintiff's  rights  is  shown  to  have 
resulted  from  defendant's  delay  in 
moving."  A  motion  for  security  for 
costs  which  is  in  effect  an  applica- 
tion for  security  as  to  extraordinary 
disbursements  growing  out  of  an 
order  of  reference,  and  which  were 
not  in  contemplation  of  either  party 
at  an  earlier  stas;e  of  the  case,  will 
not  be  denied  on  the  ground  of  delay 
because  not  made  until  after  the 
entry  of  the  order  of  reference. 
Ulile  V.  Burnham,  46  Fed.  Rep.  500, 
holding  that  the  granting  of  such  a 
motion  at  this  stage  of  the  case  is 
within  the  discretion  of  the  court, 
and  citing  Hugunin  v.  Thatcher,  18 
Fed.  Rop.  105 ;  Stewart  v.  The  Sun, 
36  Fed.  Rep.  307. 

1  Long  V.  Tardy,  1  Johns.  Ch.  203. 

2  Jackson  v.  Davenport,  39  Beav. 
312. 

'  Newman  v.  Landrine,  14  N.  J.  Eq. 
391.  The  motion  was  denied,  "  costs 
to  abide  the  event  of  the  suit."  See, 
also,  Meliorucchy  v.  Meliorucchy,  3 
Ves.  Sr.  34 :  Craig  v.  Bolton,  3  Bro. 
C.  C.  609;  Dyottv.  Dyott,  1  Mad.  187; 
Prior  V.  White,  2  MoUoy,  361. 
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held  that  obtaining  an  order  extending  the  rule  for  closing 
testimony  was  a  waiver.'  The  defendant's  knowledge  of  the 
complainant's  removal  from  the  State  may  be  proved  by  cir- 
cumstances,' or  it  may  appear  upon  the  face  of  an  interlocu- 
tory application  in  the  cause.'  Where  circumstances  appear 
tending  to  show  that  the  defendant  had  notice  of  the  change 
of  residence,  his  affidavit  in  reply  to  an  answer  to  his  motion 
to  dismiss  the  bill  for  failing  to  obey  an  order  requiring  secu- 
rity should  contain  a  full  and  explicit  denial  of  notice  at  the 
time  of  taking  the  last  order  in  the  cause.  Where  the  denial 
consisted  of  a  mere  statement  that  he  supposed  that  the  com- 
plainant was  a  resident  of  the  State  "  until  a  short  time  since," 
it  was  held  insufficient.* 

§1041.  What  constitutes  a  waiver  —  Illnstrations. —  If 

a  defendant,  after  he  has  notice  that  a  plaintiff  is  a  non-resi- 
dent, asks  for  the  continuance  of  a  motion  for  the  appoint- 
ment of  a  receiver  and  afterwards  proceeds  to  a  hearing  on 
it,  without  objection,  and  procures  its  denial,  he  waives  his 
security  for  costs.'  Where  a  defendant  demurred  to  a  part 
of  the  bill  it  was  held  to  constitute  a  waiver.'  When  a  suit 
has  been  once  heard  on  issue  joined,  and  is  opened  for  a  fur- 
ther hearing,  on  an  amended  answer,  only  as  a  matter  of 
favor,  it  is  too  late  to  move  for  security  for  costs  on  the 
ground  of  non-residence  of  the  plaintiff,  the  fact  appearing  on 
the  face  of  the  bill.'  Where  the  non-residence  of  the  plaintiff 
appeared  on  the  face  of  the  bill  and  the  defendant  put  in  a 
plea  of  the  statute  of  limitations,  which  was  argued  and  over- 

1  Newman  v.  Landrine,  14 N.  J.  Eq.  the  bill ;  and  if  he  does  not,  he  must 
291.  then  apply  as  soon  as  the  fact  comes 

2  Newman  v.  Landrine,  14  N.  J.  Eq.  to  his  knowledge,  which  may  be  in 
391,  293.  any  subsequent  stage  of  the   suit 

3  Shuttleworth  v.  Dunlop,  34  N.  J.  Meliorucchy  v.  Meliorucchy,  3  Ves. 
Eq.  488,  490.  24"    Per  Chancellor  Kent  in  Long 

*  Newman  v.  Landrine,  14  N.  J.  Eq.  v.  Tardy,  1  Johns.  Ch.  303,  303. 

291,  898.  6  Long  v.  Tardy,  1  Johns.  Ch.  203. 

'  Shuttleworth  v.  Dunlop,  34  N.  J.  But  see  Watteeu  v.  Billam,  3  De  G. 

Eq.  488.     "The  rule  is  that  he  must  &  S.  516 ;  Micklethwaite  v.  Rhodes,  4 

apply  before  answer,  and  at  the  first  Sandf.  Ch.  434. 

opportunity,  when  the  fact  of  non-  7  Bliss    v.    City    of   Brooklyn,    10 

residence  appears  upon  the  face  of  Blatchf.  317. 
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ruled,  it  was  held  to  be  a  waiver.'  It  has  even  been  held  that 
where  the  defendant  sent  his  answer  to  the  clerk  before  he 
knew  that  the  complainant  was  a  non-resident,  but  the  clerk 
did  not  file  it  at  once,  and  in  the  interval  the  defendant  re- 
ceived notice  of  the  complainant's  non-residence,  the  filing  of 
the  answer  after  such  notice,  though  the  defendant  believed 
it  had  been  filed  before,  disentitled  the  defendant  to  security.^ 
But  it  has  been  said  that  this  ruling  can  only  be  defended  on 
the  ground  that  the  clerk,  in  what  he  did  or  omitted  to  do, 
should  be  regarded,  not  as  a  public  oificer,  but  as  the  agent 
of  the  defendant.'  If  the  defendant  sets  a  cause  down  for 
hearing,  it  is  a  waiver  of  an  order  previously  obtained  against 
the  non-resident  complainant  for  security  for  costs.*  If  the 
defendant  do  not  demand  security  for  costs  within  a  reason- 
able time,  it  is  not  a  ground  for  a  continuance  that  such  secu- 
rity has  not  been  given  when  the  cause  is  called  for  trial." 

§  1043.  Suits  in  forma  pauperis  —  Application  for  leave. 

■'  The  right  to  sue  in  forma  pauperis  originated  in  the  statute 
of  Henry  YII.  This  and  the  subsequent  statute  of  Henry  YIII. 
are  confined  to  actions  in  the  courts  of  common  law,  and  do 
not  extend  to  defendants.  The  courts  of  equity  have  adopted 
the  principle  of  these  statutes,  and  proceeding  further  have 
extended  the  relief  to  the  case  of  defendants."  °  The  privilege 
will  not  be  extended  to  a  plaintiff  or  a  defendant  suing  or 
being  sued  in  a  representative  capacity,  as  executor  or  admin- 
istrator.'    An  infant  may  be  permitted  to  sue  or  defend  in 

'  Goodrich  v.  Pendleton,  3  Johns.  *  Hawkins  v.   Willbank,   4  Wash. 

(  h.  530.  (C.  C.)  285. 

2  Dyott  V.  Dyott,  1  Madd.  187.  «  Lord  Ly ndhurst  in  Oldfield  v.  Cob- 

3  Shuttlewoith  V.  Dunlop,  34  N.  J.  bett,  1  Phil.  613,  615. 

Eq.  488,  493,  per  Van  Fleet,  V.  C.  '  Paradice  v.  Shepherd,  1  Dick.  136 ; 

*  Hay   V.  Power,  2  Edw.  Ch.  494.  Oldfield  v.  Corbett,  1  Phil.  613 ;  Fow- 

Where  the  plaintiff  amended  his  bill,  ler  v.  Davies,  16  Sim.  182 ;  St.  Victor 

and  stated  thereby  that  he  was  out  v.  Devereaux,  6  Beav.  584    Applica- 

of  the  jurisdiction,  it  was  held  that  tions  for  leave  to  sue  in  forma  pau- 

the  defendant  could  require  security  peris  should  not  be  encouraged.    The 

for  costs,  although  he  had  some  no-  chancellor  said:  —  "Applications  of 

tice  of  plaintiff's  being  a  non-resident  this  kind  are  not  to  be  encouraged  in 

previously  to  the  date  of  the  amend-  this  State,  where  every  healthy  and 

ment    Wyllie  w.  EUice,  11  Beav.  99.  industrious  citizen  can  earn  sufiScient 

Seet    also,    Stewart    v.    Stewart,   30  to  support  himself  and  also  to  ena- 

Beav.  820.  ble  him  to  pay  the  moderate  fees  of 
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forma  pauperis}  And  an  infant  was  permitted  to  defend  in, 
forma  pauperis  in  a  federal  court  in  opposition  to  the  settled 
and  acknowledged  doctrine  of  the  courts  of  the  State  in  which 
the  federal  court  was  held.*  A  pauper  may  also  appeal.' 
In  the  English  chancery  the  plaintiff,  in  order  to  be  admitted 
to  sue  in  forma  pauperis,  was  required  to  present  a  petition 
to  the  master  of  the  rolls  containing  a  short  statement  of  his 
case,  iand  of  the  proceedings,  if  any,  which  had  taken  place  in 
the  cause,  and  praying  to  be  admitted  to  sue  in  forma  pau- 
peris, and  that  a  counsel  and  solicitor  might  be  assigned  to 
him.*  This  petition  when  filed  by  a  complainant  was  under- 
written by  a  certificate,  signed  by  counsel,  that  he  conceived 
the  case  to  be  proper  for  relief  in  the  court,  and  supported  by 
an  aifidavit  sworn  by  the  plaintiff  "that  he  is  not  worth 
in  all  the  world  the  sura  of  £5  after  payment  of  his  just 
debts,  his  wearing  apparel  and  the  matters  in  question  in  the 
cause  only  excepted."  *    The  afiidavit  must  be  sworn  to  by 

Isnard  of  the  proceedings.  Anon.,  1  Atk. 
570;  Pennington  v.  Manning,  3  Dr. 
&  War.  154 ;  Jones  v.  Fawcett,  2  Phil. 
278 ;  Stevens  v.  Williams,  1  Sim.  (N. 
S.)  445 ;  Wilton  v.  Hill,  2  De  G.,  M.  & 
G.  807,  809;  Hind  v.  Whitmore,  2 
K  &  J.  458;  Re  Wills,  9  Jur.  (N.  S.) 
1335 ;  Elliott  v.  Ince,  7  De  G.,  M.  & 
a  975. 

2  Ferguson  v.  Dent,  15  Fed.  Rep. 
771.  In  Tennessee  practice  it  has 
long  been  settled  that  under  the  stat- 
utes of  that  State  a  minor  can  neither 
sue  by  his  next  friend,  nor  by  his 
guardian  ad  litem  defend  in  forma 
pauperis.  3  Meigs'  Dig.  (3d  ed.)  3099 ; 
Cargle  v.  Railroad  Co.,  7  Lea,  717; 
Sharer  v.  Gill,  6  Lea,  495 ;  Musgrove 
V.  Lusk,  5  Baxt  689 ;  Green  v.  Har- 
rison, 3  Sneed,  130 ;  McCoy  v.  Brod- 
erick,  3  Sneed,  201 ;  Cohen  v.  Shyer, 
1  Tenn.  Ch.  192. 

3  Bland  v.  Bland,  2  J.  &  W.  402; 
Contra,  Taylor  v.  Bouchier,  2  Dick. 
504 ;  Bolton  v.  Gardner,  3  Paige,  27a 

<  I  Daniell's  Ch.  Pr.  (4th  ed.)  40. 
'IDaniell's  Ch.  Pr.  (2d  Am.  ed.) 
46;   Brown  v.  Story,   1  Paige,  588. 


the  officers  of  this   court." 
V.  Cazeaux,  1  Paige,  89,  40. 

1  Ferguson  v.  Dent,  15  Fed.  Rep. 
771.  Contra  in  Tennessee.  See  the 
following  note;  and  see  Brown  v. 
Story,  1  Paige,  588,  as  to  defending 
in  forma  pauperis.  The  next  friend 
of  an  infant  plaintiff  cannot  be  com- 
pelled to  give  security  for  costs.  St 
John  V.  Earl  of  Besborough,  1  Hogan, 
41.  Contra,  Fulton  v.  Rosevelt,  1 
Paige,  178,  where  Chancellor  Wal- 
worth said  that,  "  Perhaps,  in  a 
proper  case,  on  an  application  to  the 
court,  an  infant  who  had  no  means 
to  indemnify  a  responsible  person  for 
costs  might  be  permitted  to  sue  by 
his  next  friend  in  forma  pauperis.  I 
see  no  objection  to  such  a  proceed- 
ing, though  Lord  Eldon  intimated  it 
could  not  be  dona  But  in  such  a 
case  the  court  would  in  the  first  place 
see  that  there  was  probable  cause  for 
the  proceeding,  and  appoint  a  proper 
person  to  prosecute  the  suit  as  pro- 
chein  amy."  But  the  next  friend  of 
a  feme  covert  must  be  a  person  of 
substance  and  able  to  pay  the  costs 
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the  party  himself,  Rid  not  by  a  third  person.'  The  mas- 
ter of  the  rolls  thereupon,  if  no  cause  appeared  against  it, 
entered  an  order  admitting  the  party  to  sue  in  forma  pau- 
peris, and  assigned  a  counsel  and  solicitor  to  act  on  his  be- 
half.' It  was  necessary  to  serve  the  order  upon  the  opposite 
party  as  soon  as  possible ;  and  a  plaintiff  admitted  to  sue  in 
forma  pauperis  was  ordered  to  pay  dives  costs  to  the  defend- 
ant in  respect  of  a  step  in  the  cause  taken  before  service  of  the 
order.'  The  counsel  or  solicitor  thus  assigned  could  not  de 
dine  to  act,  unless  upon  sufficient  ground  shown  to  the  court.* 
Nor  could  such  counsel  or  solicitor  take  any  fee,  profit  or  re- 
ward for  his  services,  and  an  agreement  therefor  constituted 
a  contempt  of  court.'  A  pauper  who  is  defeated  is  not  or- 
dered to  pay  costs  to  the  defendant.'  After  a  party  is  admitted 
to  prosecute  as  a  pauper,  he  is  liable  for  the  costs  of  any  irreg- 
ular ~  or  scandalous  proceedings  on  his  part.'  A  claim  to  be 
excused  from  paying  costs  already  accrued  upon  being  ad- 
mitted to  defend  in  forma  pauperis  has  never  been  allowed.' 
The  costs  of  a  successful  party  are  in  the  discretion  of  the 
court."  And  where  costs  are  ordered  to  be  paid  to  a  party 
suing  or  defending  in  forma  pauperis,  such  costs  are  to  be 
taxed  as  dives  costs,  unless  the  court  otherwise  directs."  As 
a  party  may  be  admitted  to  sue  in  forma  pauperis  at  any 
time  during  the  suit,  so  if,  at  any  time,  it  is  made  to  appear 

See  as  to  the  poverty  which  entitles  party  suing  in  forma  pauperis  is 
a  person  to  sue  in  forma  pauperis,  chargeable  with  the  costs  of  setting 
Allen  V.  McPherson,  5  Beav.  469,  aside  his  proceedings  for  irregular- 
485 ;  Boddington  v.  Woodley,  5  Beav.  ity,  or  of  a  contempt,  or  of  expung- 
555;  Goldsmith  v.  Goldsaiith,  5  ing  impertinent  or  scandalous  mat- 
Hare,  125;  Perry  v.  Walker,  1  ColL  ter,  in  the  same  manner  as  other 
233,  236 ;  Isnard  v.  Cazeaux,  1  Paige,  suitors.  Richardson  v.  Richardson, 
•■^9.  5  Paigo,  58. 

•  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  »  Rattray  v.  George,  16  Ves.  282. 

,'73.  9  Brown  v.  Story,  1  Paige,  588. 

2 1  Daniell's  Ch.  Pr.  (4th  ed.)  41.  lo  Scatchmer  v.  Faulkard,  1  Eq.  Caa. 

'Ballard  v.  Catling,  2  Keen,  606.  Abr.  135,  pi.  3;   Hautton  v.  Hager, 

lu  Isnard  v.  Cazeaux,  1  Paige,  39,  an  cited  in  Angell  v.  Smith,  Prec.  Ch. 

order  obtained  on  an  eajparfe  a ppli-  220;  Wallop  v.  Warburton,   3  Cox, 

cation  was  vacated  with  costs.  409;  Rattray  v.  George,  16  Ves.  233  ; 

<  1  Darnell's  Ch.  Pr.  (4th  ed.)  41.  Church  v.  Marsh,  2  Hare.  655;  Rob- 

6 1  Daniell's  Ch.  Pr.  (4th  ed.)  41.  erts  v.  Lloyd,  2  Beav.  876;  Williams 

6  1  Daniell's  Ch.  Pr.  (4th  ed.)  42.  v.  Wilkins,  3  Johns.  Ch.  65. 

"  Brown  v.  Story,  1  Paige,.  588.     A  n  1  Daniell's  Ch.  Pr.  (4th  ed.)  43, 
64 
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to  the  court  that  he  is  of  such  abil'ty  that  he  ought  not  to  be 
allowed  to  sue  or  to  continue  to  sue  in  forma  pauperis,  the 
court  will  dispauper  him.' 

§  1043.  Taxation  and  retaxation  of  costs. —  Questions  ot 
costs  ordinarily  do  not  properly  arise  before  the  taxation,  and 
are  not  determined  by  a  court  in  advance,  without  allowing 
parties  an  opportunity  to  be  heard.'  The  United  States  Ee- 
vised  Statutes  provide  that  "  The  bill  of  fees  of  the  clerk, 
marshal  and  attorney,  and  the  amount  paid  printers  and  wit- 
nesses, and  lawful  fees  for  exomplifications  and  copies  of 
papers  necessarily  obtained  for  use  on  trials  in  cases  where 
by  law  costs  are  recoverable  in  favor  of  the  prevailing  party, 
shall  be  taxed  by  a  judge  or  clerk  of  the  court,  and  be  in- 
cluded in  and  form  a  portion  of  a  judgment  or  decree  against 
the  losing  party." '  An  affidavit  of  the  party  claiming  a  bill 
for  services  or  of  some  person  having  knowledge  of  the  facts 
should  be  attached  to  the  bill,  and  filed  therewith,  showing 
that  the  services  charged  therein  have  been  actually  and  nec- 
essarily performed  as  therein  stated.*  Though  there  may 
have  been  agreements  of  counsel  on  both  sides  in  relation 
thereto,  costs  for  printing  the  bill,  answer  and  evidence  in  a 
suit  in  the  United  States  circuit  court  cannot  be  taxed,  since 
there  is  no  rule  of  court  on  the  subject,  and  nothing  is  said 
about  such  costs  in  the  Revised  Statutes  providing  the  fees 
which  may  be  taxed.*  A  jftotion  for  retaxation  of  costs  taxed 
by  the  clerk  may  be  made  before  or  on  appeal  taken  to  a  judge 
of  the  court.'  A  complainant  who  has  not  appealed  cannot 
question  the  correctness  of  a  taxation  from  which  the  respond- 
ent has  appealed."  On  application  for  retaxation  the  court 
will  not  permit  a  party  to  retain  in  his  bill  charges  which  are 
clearly  improper,  although  no  objection  was  made  to  them 
before  the  taxing  officer.'    The  party  applying  for  a  retaxa- 

1  Romilly  v.  Grint,   2  Beav.   186 ;        <  U.  S.  R  S.,  §  984. 

Mather  v.  Shelmerdine,  7  Beav.  S67 ;  6  Lee  v.  Simpson,  42  Fed.  Rep.  434. 

Butler  V.   Gardener,   12  Beav.   525 ;  ^  In  re  Strauss  v.   Meyer,  22  Fed. 

Perry  v.  "Walker,  1  Coll.  239;  Gold-  Eep.  467;  Tuck  v.  Olds,  28  Fed.  Rep. 

smith  V.  Goldsmith,  5  Hare,  125.  883. 

2  Ferguson  v.  Dent,  46  Fed.  Rep.  88,  '  American  Box  Match  Co.  v.  Cros- 
96.  man,  57  Fed.  Rep.  1029. 

3  U.  S.  R  S.,  S  983.  8  Pentz  v.  Hawley,  2  Barb.  Ch.  553. 
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tion  of  costs  will  be  charged  with  the  costs  of  opposing  his 
application  where  he  does  not  succeed  in  obtaining  a  retaxa- 
tion  as  to  any  of  the  items  objected  to  before  the  taxing  offi- 
cer.' It  is  not  proper  ground  for  granting  a  retaxation  of 
costs  in  behalf  of  a  party  who  has  appeared  and  opposed  par- 
ticular items  in  the  bill  thai  the  taxing  officer  has,  by  inad- 
vertence, erroneously  allowed  an  item  which  was  not  ol)jected 
to  before  him.'  It  is  not  a  matter  of  course  to  allow  costs  to 
a  party  who  has  attended  to  oppose  the  taxation  of  a  bill  of 
costs  against  him,  upon  notice,  where  the  paity  giving  such 
notice  neglects  to  bring  on  the  taxation  at  the  time  specified. 
But  the  court  has  the  power  to  allow  costs  for  such  attendance 
to  oppose  a  taxation  in  a  proper  case.' 

§  1044.  Costs  on  appeals. —  Upon  a  reversal  of  a  decree  for 
want  of  a  sufficient  averment  of  citizenship  to  confer  jurisdic- 
tion on  the  court  below,  costs  in  the  United  States  Supreme 
Court  are  allowed  against  the  complainant.*  "Where  the  court 
below  dismissed  a  bill  upon  the  merits,  and  the  decree  was 
reversed  by  the  Supreme  Court  for  want  of  jurisdiction  in 
equity,  with  directions  to  dismiss  accordingly,  the  reversal 
was  with  costs  in  the  court  below  and  each  party  to  pay  his 
costs  in  the  appeal.*  Where  each  cross-appellant  secured  the 
reversal  of  the  judgment  in  an  important  point  the  costs  in 
the  Supreme  Court  were  divided.*    Where  the   master  re- 

1  Pentz  V.  Hawley,  3  Barb.  Ch.  553.    paid  his  own  costs   in  the    circuit 
If  the  party  applying  for  a  retaxa-    court 

tion  of    costs  succeeds  only   as   to  '  Rogers  v.  Durant,  106  U.  S.  644. 

part  of  the  exceptions  contained  in  *  Sioux  City  &c.  R.  Co.  v.  Chirjago 

the  papers  on  which  his  application  &c.  R  Co.,  117  U.  S.  406.    Where  an 

is  founded,  neither  party  will  be  en-  appellant  succeeded  only  as  to  a  part 

titled  to  costs  on  the  motion.     Lloyd  of  the  matters  of  the  appeal,  neither 

V.  Brewster,  5  Paige,  87.  party   was    allowed    any    costs    as 

2  Pentz  V.  Hawley,  3  Barb.  Ch.  553.  against  the  other  upon  the  appeal. 
8  Greene  v.  Wheeler,  9  Paige,  608.  Stafiford  v.  Mott,  3  Paige,  100.  Where 
*  Menard  v.  Goggan,  131  U.  S.  353 ;  there  was  a  joint  appeal  by  two  de- 
Peninsula  Iron  Co.  V.  Stone,  131  fendants,  and  the  decree  was  reversed 
U.  S.  631;  Everhart  v.  Huntsville  as  to  one  and  affirmed  as  to  the  other. 
Female  College,  130  U.  S.  333.  In  no  costs  were  given  in  favor  of  either 
Peper  v.  Fordyce,  119  U.  S.  469,  both  party  to  the  appeal.  Fulton  Bank  v. 
parties  being  blamable,  the  costs  of  N.  Y.  &  Sharon  Canal  Co.,  4  Paige, 
the  appeal  were  divided  equally  be-  137.  Where  two  or  more  defend- 
tween   the   parties,   and  each   party  ants  bring  a  joint  appeal,  and  fail  aa 
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ported  no  profits  and  nominal  damages,  in  a  suit  for  infringe- 
ment of  a  patent,  on  exception  by  the  plaintiff,  the  circuit 
court  allowed  a  sum  for  damages,  and  the  Supreme  Court  re- 
versed its  decree,  plaintiff  was  allowed  costs  in  the  circuit 
court  to  and  including  the  interlocutory  decree,  and  the  de- 
fendant was  allowed  costs  after  the  decree.'  Upon  separate 
appeals  by  the  different  defendants  in  a  suit  to  settle  their 
rights  to  a  fund  in  court,  costs  cannot  be  awarded  between 
the  different  appellants  unless  they  have  made  each  other  par- 
ties to  their  respective  appeals.^  If  an  administratrix  brings 
an  appeal  for  her  own  benefit,  and  fails  therein,  she  will  be 
persona,lly  charged  with  the  costs  of  the  appeal.'  A  mere 
technical  error  in  drawing  up  an  order,  which  would  have 
been  corrected  as  a  matter  of  course  upon  a  suggestion  to 
the  court  below,  will  not  affect  the  right  of  the  respondent  to 
costs  upon  an  appeal  from  the  whole  order,  although  the  error 
is  corrected  upon  the  appeal.*  A  complainant  whose  decree 
was  affirmed  in  the  appellate  court  was  refused  costs  in  that 
court  because  they  had  been  exorbitantly  increased  by  super- 
fluous recitals  and  statements  in  the  bill  of  complaint.' 

to  the  main  object  of  such  appeal,  '  Dobson  v.  Hartford  Carpet  Co.. 

they  will  be  charged  with  costs  al-  114  U.  S.  439. 

though  one  of  them  succeeds  in  ob-  2  Potter  v.  Chapin,  6  Paige,  639. 

taining  a  modification  of  the  decree  "  Gardner  v.  Gardner,  6  Paige,  455. 

in  respect  to  his  own  interest  merely.  *  Bank  of  Monroe  v.  Widner,  11 

Atlantic  In&  Co.  v.  Storrow,  6  Paige,  Paige,  529. 

«85.  «  Vliet  V.  Wyckoff,  43  N.  J.  Eq.  642. 


THE   END. 


APPENDIXES. 


APPENDIX  I. 


ACT   CREATING   UNITED    STATES  CIRCUIT 
COURTS  OF  APPEALS. 


Acre    OF   FlFTT-FIEST   CoNGEESS,     SeSS.    II,    Ch.    517,    APPEOVBD 

Maeoh  3,  1891 :  26  TJ.  S.  St.  at  L.  826. 

Alt  Act  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatmea  of 
the  United  States  of  America  in  Congress  assembled.  That 
there  shall  be  appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate,  in  each 
circuit  an  additional  circuit  judge,  who  shall  have  the  same 
qualifications,  and  shall  have  the  same  power  and  jurisdiction 
.therein,  that  the  circuit  judges  of  the  United  States,  within 
their  respective  circuits,  now  have  under  existing  laws,  and 
who  shall  be  entitled  to  the  same  compensation  as  the  circuit 
judges  of  the  United  States  in  their  respective  circuits  now 
have. 

Seo.  2.  That  there  is  hereby  created  in  each  circuit  a  cir- 
cuit court  of  appeals,  which  shall  consist  of  three  judges,  of 
whom  two  shall  constitute  a  quorum,  and  which  shall  be  a 
court  of  record  with  appellate  jurisdiction,  as  is  hereafter 
limited  and  established.  Such  court  shall  prescribe  the  form 
and  style  of  its  seal  and  the  form  of  writs  and  other  process 
and  procedure  as  may  be  conformable  to  the  exercise  of  its 
jurisdiction  as  shall  be  conferred  by  law.  It  shall  have  the 
appointment  of  the  marshal  of  the  court,  with  the  same  duties 
and  powers  under  the  regulations  of  the  court  as  are  now 
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provided  for  the  marshal  of  the  Supreme  Court  of  the  United 
States,  so  far  as  the  same  may  be  applicable.  The  court  shall 
also  appoint  a  clerk,  who  shall  perform  and  exercise  the  same 
duties  and  powers  in  regard  to  all  matters  within  its  jurisdic- 
tion as  are  now  exercised  and  performed  by  the  clerk  of  the 
Supreme  Court  of  the  United  States,  so  far  as  the  same  may 
be  applicable.  The  salary  of  the  marshal  of  the  court  shall 
be  twenty-five  hundred  dollars  a  year,  and  the  salary  of  the 
clerk  of  the  court  shall  be  three  thousand  dollars  a  year,  to 
be  paid  in  equal  proportions  quarterly.  The  costs  and  fees 
in  the  Supreme  Court  now  provided  for  by  law  shall  be  costs 
and  fees  in  the  circuit  courts  of  appeals ;  and  the  same  shall 
be  expended,  accounted  for  and  paid  over  to  the  treasury  de-, 
partment  of  the  United  States  in  the  same  manner  as  is  now 
provided  in  respect  of  the  costs  and  fees  in  the  Supreme  Court. 

The  court  shall  have  power  to  establish  all  rules  and  regu- 
lations for  the  conduct  of  the  business  of  the  court  within  its 
jurisdiction  as  conferred  by  law. 

Seo.  3.  That  the  chief  justice  and  the  associate  justices  of 
the  Supreme  Court  assigned  to  each  circuit,  and  the  circuit 
judges  within  each  circuit,  and  the  several  district  judges 
within  each  circuit,  shall  be  competent  to  sit  as  judges  of  the 
circuit  court  of  appeals  within  their  respective  circuits  in  the 
manner  hereinafter  provided.  In  case  the  chief  justice  or  an 
associate  justice  of  the  Supreme  Court  should  attend  at  any 
session  of  the  circuit  court  of  appeals  he  shall  preside,  and 
the  circuit  judges  in  attendance  upon  the  court  in  the  absence 
of  the  chief  justice  or  associate  justice  of  the  Supreme  Court 
shall  preside  in  the  order  of  the  seniority  of  their  respective 
commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up  by 
the  attendance  of  the  chief  justice  or  an  associate  justice  of 
the  Supreme  Court  and  circuit  judges,  one  or  more  district 
judges  within  the  circuit  shall  be  competent  to  sit  in  the 
court  according  to  such  order  or  provision  among  the  district 
judges  as  either  by  general  or  particular  assignment  shall  be 
designated  by  the  court :  Provided^  that  no  justice  or  judge 
before  whom  a  cause  or  question  may  have  been  tried  or  heard 
in  a  district  court,  or  existing  court,  shall  sit  on  the  trial  or 
hearing  of  such  cause  or  question  in  the  circuit  court  of  ap- 
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peals.  A  term  shall  be  held  annually  by  the  circuit  court  of 
appeals  in  the  several  judicial  circuits  at  the  following  places : 
In  the  first  circuit,  in  the  city  of  Boston;  in  the  second  cir- 
cuit, in  the  city  of  New  York;  in  the  third  circuit,  in  the  city 
of  Philadelphia ;  in  the  fourth  circuit,  in  the  city  of  Richmond ; 
in  the  fifth  circuit,  in  the  city  of  New  Orleans;  in  the  sixth 
circuit,  in  the  city  of  Cincinnati ;  in  the  seventh  circuit,  in  the 
city  of  Chicago ;  in  the  eighth  circuit,  in  the  city  of  Saint 
Louis;  in  the  ninth  circuit,  in  the  city  of  San  Francisco;  and 
in  such  other  places  in  each  of  the  above  circuits  as  said  court 
may  from  time  to  time  designate.  The  first  terms  of  said 
courts  shall  be  held  on  the  second  Monday  in  January,  eight- 
een hundred  and  ninety-one,  and  thereafter  at  such  times  as 
may  be  fixed  by  said  courts. 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from  any  district 
court  to  the  existing  circuit  courts,  and  no  appellate  jurisdic- 
tion shall  hereafter  be  exercised  or  allowed  by  said  existing 
circuit  courts,  but  all  appeals  by  writ  of  error  or  otherwise, 
from  said  district  courts,  shall  only  be  subject  to  review  in 
the  Supreme  Court  of  the  United  States,  or  in  the  circuit 
court  of  appeals  hereby  established,  as  is  hereinafter  provided, 
and  the  review,  by  appeal,  by  writ  of  error,  or  otherwise, 
from  the  existing  circuit  courts  shall  be  had  only  in  the  Su- 
preme Court  of  the  United  States  or  in  the  circuit  courts  of 
appeals  hereby  established  according  to  the  provisions  of  this 
act  regulating-  the  same. 

Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from 
the  district  courts  or  from  the  existing  circuit  courts  direct 
to  the  Supreme  Court  in  the  following  cases: 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue;  in  such  cases  the  question  of  jurisdiction  alone  shall  be 
certified  to  the  Supreme  Court  from  the  court  below  for 
decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  a  conviction  of  a  capital  or  otherwise  infamous 
crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
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United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  Su- 
preme Court  in  cases  appealed  from  the  highest  court  of  a 
State,  nor  the  construction  of  the  statute  providing  for  a  re- 
view of  such  cases. 

Seo.  6.  That  the  circuit  courts  of  appeals  established  by  this 
act  shall  exercise  appellate  jurisdiction  to  review  by  appeal  or 
by  writ  of  error  final  decisions  in  the  district  courts  and  the 
existing  circuit  courts  in  all  cases  other  than  those  provided 
for  in  the  preceding  section  of  this  act,  unless  otherwise  pro- 
vided by  law,  and  the  judgments  or  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  in  all  cases  in  which  the  juris- 
diction is  dependent  entirely  upon  the  opposite  parties  to  the 
suit  or  controversy,  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  States ;  also  in  all  cases  arising 
under  the  patent  laws,  under  the  revenue  laws,  and  under  the 
criminal  laws  and  in  admiralty  cases,  excepting  that  in  every 
such  subject  within  its  appellate  jurisdiction  the  circuit  court 
of  appeals  at  any  time  may  certify  to  the  Supreme  Court  of 
the  United  States  any  questions  or  propositions  of  law  con- 
cerning which  it  desires  the  instruction  of  that  court  for  its 
proper  decision.  And  thereupon  the  Supreme  Court  may 
either  give  its  instruction  on  the  questions  and  propositions 
certified  to  it,  which  shall  be  binding  upon  the  circuit  courts 
of  appeals  in  such  case,  or  it  may  require  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  and  there- 
upon shall  decide  the  whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for  review  by  writ  of 
error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
maiie  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  Supreme  Court  to  require,  by  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  the  Supreme  Court  for  its  re- 
view and  determination  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error 
to  the  Supreme  Court. 
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In  all  cases  not  hereinbefore,  in  this  section,  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or  review  of  the 
case  by  the  Supreme  Court  of  the  United  States  where  the 
matter  in  controversy  shall  exceed  one  thousand  dollars  be- 
sides costs.  But  no  such  appeal  shall  be  taken  or  writ  of  error 
sued  out  unless  within  one  year  after  the  entry  of  the  order, 
judgment  or  decree  sought  to  be  reviewed. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district 
court,  or  in  an  existing  circuit  court,  an  injunction  shall  be 
granted  or  continued  by  an  interlocutory  order  or  decree,  in  a 
cause  in  which  an  appeal  from  a  final  decree  may  be  taken 
under  the  provisions  of  this  act  to  the  circuit  court  of  appeals, 
an  appeal  may  be  taken  from  such  interlocutory  order  or  de- 
cree granting  or  continuing  such  injunction  to  the  circuit  court 
of  appeals :  Provided,  that  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall 
take  precedence  in  the  appellate  court ;  and  the  proceedings 
in  other  respects  in  the  court  below  shall  not  be  stayed  unless 
otherwise  ordered  by  that  court  during  the  pendency  of  such 
appeal. 

Sec.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the 
provisions  of  this  act,  shall  attend  the  circuit  court  of  appeals 
held  at  any  place  other  than  where  he  resides  shall,  upon  his 
written  certificate,  be  paid  by  the  marshal  of  the  district  in 
which  the  court  shall  be  held  his  reasonable  expenses  for  travel 
and  attendance  not  to  exceed  ten  dollars  per  day,  and  such 
payments  shall  be  allowed  the  marshal  in  the  settlement  of  his 
accounts  with  the  United  States. 

Seo.  9.  That  the  marshals  of  the  several  districts  in  which 
said  circuit  court  of  appeals  may  be  held  shall,  under  the  di- 
rection of  the  attorney-general  of  the  United  States  and  with 
his  approval,  provide  such  rooms  in  the  public  buildings  of  the 
United  States  as  may  be  necessary,  and  pay  all  incidental  ex- 
penses of  said  court,  including  criers,  bailiffs  and  messengers: 
Provided,  however,  that  in  case  proper  rooms  cannot  be  pro- 
vided in  such  buildings,  then  the  said  marshals,  with  the  ap- 
proval of  the  attorney-general  of  the  United  States,  may,  from 
time  to  time,  lease  such  rooms  as  may  be  necessary  for  such 
courts.  That  the  marshals,  criers,  clerks,  bailiffs  and  messen- 
gers shall  be  allowed  the  same  compensation  for  their  respect- 
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ive  services  as  are  allowed  for  similar  services  in  the  existing 
circuit  courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or  oth- 
erwise a  case  coming  directly  from  the  district  court  or  exist- 
ing circuit  court  shall  be  reviewed  and  determined  in  the 
Supreme  Court,  the  cause  shall  be  remanded  to  the  proper 
district  or  circuit  court  for  further  proceedings  to  be  taken  in 
pursuance  of  such  determination.  And  whenever,  on  appeal 
or  writ  of  error  or  otherwise,  a  case  coming  from  a  circuit 
court  of  appeals  shall  be  reviewed  and  determined  in  the  Su- 
preme Court,  the  cause  shall  be  remanded  by  the  Supreme 
Court  to  the  proper  district  or  circuit  court  for  further  pro- 
ceedings in  pursuance  of  such  determination.  Whenever,  on 
appeal  or  writ  of  error  or  otherwise,  a  case  coming  from  a 
district  or  circuit  court  shall  be  reviewed  and  determined  in 
the  circuit  court  of  appeals  in  a  case  in  which  the  decision  in 
the  circuit  court  of  appeals  is  final,  such  cause  shall  be  re- 
manded to  the  said  district  or  circuit  court  for  further  pro- 
ceedings, to  be  there  taken  in  pursuance  of  such  determination. 

Sec.  11.  That  no  appeal  or  writ  of  error  by  which  any 
order,  judgment  or  decree  may  be  reviewed  in  the  circuit 
courts  of  appeals  under  the  provisions  of  this  act  shall  be  taken 
or  sued  out,  except  within  six  months  after  the  entry  of  the 
order,  judgment  or  decree  sought  to  be  reviewed :  Provided, 
however,  that  in  all  cases  in  which  a  lesser  time  is  now  by  law 
limited  for  appeals  or  writs  of  error,  such  limits  of  time  shall 
apply  to  appeals  or  writs  of  error  in  such  cases  taken  to  or 
sued  out  from  the  circuit  courts  of  appeals.  And  all  pro- 
visions of  law  now  in  force  regulating  the  methods  and  sys- 
tem of  review,  through  appeals  or  writs  of  error,  shall  regulate 
the  method  and  system  of  appeals  and  writs  of  error  provided 
for  in  this  act  in  respect  of  the  circuit  courts  of  appeals,  in- 
cluding all  provisions  for  bonds  or  other  securities  to  be  re- 
quired and  taken  on  such  appeals  and  writs  of  error;  and  any 
judge  of  the  circuit  courts  of  appeals,  in  respect  of  cases  brought 
or  to  be  brought  to  that  court,  shall  have  the  same  powers 
and  duties  as  to  the  allowance  of  appeals  or  writs  of  error, 
and  the  conditions  of  such  allowance,  as  now  by  law  belong  to 
the  justices  or  judges  in  respect  of  the  existing  courts  of  the 
United  States  respectively. 
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Sec.  12.  That  the  circuit  court  of  appeals  shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the 
Eevised  Statutes  of  the  United  States. 

Sec.  13.  Appeals  and  writs  of  error  may  be  taken  and 
prosecuted  from  the  decisions  of  the  United  States  court  in 
the  Indian  Territory  to  the  Supreme  Court  of  the  United 
States,  or  to  the  circuit  court  of  appeals  in  the  eighth  cj-cuit, 
in  the  same  manner  and  under  the  same  regulations  as  from 
the  circuit  or  district  courts  of  the  United  States,  under  this 
act. 

Seo.  14.  That  section  six  hundred  and  ninety-one  olr  the 
Revised  Statutes  of  the  United  States  and  section  three  of  an 
act  entitled  "  An  act  to  facilitate  the  disposition  of  cases  in 
the  Supreme  Court,  and  for  other  purposes,"  approved  Feb- 
ruary sixteenth,  eighteen  hundred  and  seventy-five,  be,  and 
the  same  are  hereby,  repealed.  And  all  acts  and  parts  of  acts 
relating  to  appeals  or  writs  of  error  inconsistent  with  the  pro- 
visions for  review  by  appeals  or  writs  of  error  in  the  preced- 
ing sections  five  and  six  of  this  act  are  hereby  repealed. 

Sec.  15.  That  the  circuit  court  of  appeal  in  cases  in  which 
the  judgments  of  the  circuit  courts  of  appeal  are  made  final 
by  this  act  shall  have  the  same  appellate  jurisdiction,  by  writ 
of  error  or  appeal,  to  review  the  judgments,  orders  and  de- 
crees of  the  Supreme  Courts  of  the  several  Territories  as  by 
this  act  they  may  have  to  review  the  judgments,  orders  and 
decrees  of  the  district  court  and  circuit  courts;  and  for  that 
purpose  the  several  Territories  shall,  by  orders  of  the  Su- 
preme Court,  to  be  made  from  time  to  time,  be  assigned  to 
particular  circuits. 

Approved  March  3,  1891. 

Acts  of  Fifty-first  Congeess,   Sess.   II,   Joint  Kesolution, 
Appeoved  Maech  3,  1891 :  26  U.  S.  St.  at  L.  1115. 

Joint  Resolution  to  provide  for  the  organization  of  the  circuit  courts  of 

appeals. 

Besolved  ly  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first 
meetings  of  the  several  circuit  courts  of  appeals  mentioned  in 
the  act  of  congress  passed  at  this  present  session,  entitled 
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"  An  act  to  establish  circuit  courts  of  appeals  and  to  define 
and  regulate,  in  certain  cases,  the  jurisdiction  of  the  courts, 
of  the  United  States,  and  for  other  purposes,"  shall  be  held 
on  the  third  Tuesday  in  June,  A.  D.  1891 ;  and  if,  from  any 
casualty,  the  first  meeting  of  any  of  said  courts  shall'  fail 
to  be  so  held  on  that  day,  the  first  meeting  of  any  such 
court  so  failing  to  be  held,  shall  be  held  on  such  day  subse- 
quent thereto  as  the  chief  justice,  or  any  justice  of  the  Su- 
preme Court  of  the  United  States  assigned  to  such  circuit,, 
shall  direct.  And  he  itfv/riher  resolved,  that  nothing  in  said 
act  shall  be  held  or  construed  in  anywise  to  impair  the  juris- 
diction of  the  Supreme  Court  or  any  circuit  court  of  the  United 
States  in  any  case  now  pending  before  it,  or  in  respect  of  any 
case  wherein  the  writ  of  error  or  the  appeal  shall  have  been, 
sued  out  or  taken  to  any  of  said  courts  before  the  first  day  of 
July,  anno  domini,  eighteen  hundred  and  ninety-one. 
Approved  March  Z,  1891. 


APPENDIX  II. 


RULES  OF  THE  SUPREME  COURT  OF  THE 
UNITED  STATES 


1.  Clbbk. 


1.  The  clerk  of  this  court  shall  reside  and  keep  the  ofSce  at 
the  seat  of  the  I^ational  Government,  and  he  shall  not  prac- 
tice either  as  attorney  or  counselor  in  this  court  or  in  any 
other  court  while  he  shall  continue  to  be  clerk  of  this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper 
to  be  taken  from  the  court-room  or  from  the  office  without  an 
order  from  the  court,  except  as  provided  by  rule  10. 

2.  Attoenets  and  Counseloes. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or 
counselors  to  practice  in  this  court  that  they  shall  have  been 
such  for  three  years  past  in  the  Supreme  Courts  of  the  States 
to  which  they  respectively  belong,  and  that  their  private  and 
professional  character  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following 
oath  or  affirmation,  viz. : 

I, ,  do  solemnly  swear  [or,  aflBrm]  that  I  will  demean  myself,  as 

an  attorney  and  counselor  of  this  court,  uprightly  and  according  to  law,  and 
that  I  will  support  the  constitution  of  the  United  States. 

3.  Peaotioe. 

This  court  considers  the  former  practice  of  the  courts  of 
king's  bench  and  of  chancery,  in  England,  as  affording  out- 
lines for  the  practice  of  this  court;  and  will  from  time  to 
time  make  such  alterations  therein  as  circumstances  may  ren- 
der necessary. 
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4.  Bill  of  Exceptions. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court. 

5.  Peooess. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States. 

2.  When  process  at  common  law  or  in  equity  shall  issue 
against  a  State,  the  same  shall  be  served  on  the  governor,  or 
chief  executive  magistrate,  and  attorney-general  of  such  State. 

3.  Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit 
in  equity,  shall  be  served  on  the  defendant  sixty  days  before 
the  return  day  of  the  said  process ;  and  if  the  defendant,  on 
such  service  of  the  subpoena,  shall  not  appear  at  the  return 
day,  the  complainant  shall  be  at  liberty  to  proceed  ex  pa/rte. 

6.  Motions. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

4.  A 'I  motions  to  dismiss  writs  of  error  and  appeals,  ex- 
cept motions  to  docket  and  dismiss  under  rule  9,  must  be  sub- 
mitte(  in  the  first  instance  on  printed  briefs  or  arguments. 
If  the  court  desires  further  argument  on  that  subject,  it  will 
be  ordered  in  connection  with  the  hearing  on  the  merits.  The 
party  moving  to  dismiss  shall  serve  notice  of  the  motion,  with 
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a  copy  of  his  brief  or  argument,  on  the  counsel  for  plaintiff  in 
error  or  appellant  of  record  in  this  court,  at  least  three  weeks 
before  the  time  fixed  for  submitting  the  motion,  in  all  cases 
except  where  the  counsel  to  be  notified  resides  west  of  the 
Rocky  Mountains,  in  which  case  the  notice  shall  be  at  least 
thirty  days.  Affidavits  of  the  deposit  in  the  mail  of  the  no- 
tice and  brief  to  the  proper  address  of  the  counsel  to  be 
served,  duly  post-paid,  at  such  time  as  to  reach  him  by  due 
course  of  mail,  the  three  weeks  or  thirty  days  before  the  time 
fixed  by  the  notice,  will  be  regarded  as  priraa  facie  evidence 
of  service  on  counsel  who  reside  without  the  District  of  Co- 
lumbia. On  proof  of  such  service,  the  motion  will  be  consid- 
ered, unless  for  satisfactory  reasons  further  time  be  given  by 
the  court  to  either  party. 

5.  There  may  be  united  with  a  motion  to  dismiss  a  writ  of 
error  or  an  appeal  a  motion  to  affirm,  on  the  ground  that  al- 
though the  record  may  show  that  this  court  has  jurisdiction 
it  is  manifest  the  writ  or  appeal  was  taken  for  delay  only,  or 
that  the  question  on  which  the  jurisdiction  depends  is  so  friv- 
olous as  not  to  need  further  argument. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless 
for  special  cause  it  shall  order  to  the  contrary),  but  will  devote 
that  date  to  the  other  business  of  the  court ;  the  motion  day 
shall  be  Monday  of  each  week,  and  motions  not  required  by 
the  rules  of  the  court  to  be  put  on  the  docket  shall  be  entitled 
to  preference  immediately  after  the  reading  of  opinions,  if 
such  motions  shall  be  made  before  the  court  shall  have  en- 
tered upon  the  hearing  of  a  case  upon  the  docket. 

7.  Law  Libeaet. 

1.  During  the  session  of  the  court,  any  gentleman  of  the 
bar  having  a  case  on  the  docket,  and  wishing  to  use  any  book 
or  books  in  the  law  library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  or  the  court,  to  receive  an  order  to  take  the 
same  (not  exceeding  at  any  one  time  three)  from  the  library, 
he  being  thereby  •  esponsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk.  It 
shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that  pur- 
|)()se,  a  record  of  all  books  so  delivered,  which  are  to  be 
65 
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charged  against  the  party  receiving  the  same.  And  in  case 
the  same  shall  not  be  so  returned,  the  party  receiving  the 
same  shall  be  responsible  for,  and  forfeit  and  pay  twice  the 
value  thereof;  and  also  one  dollar  per  day  for  each  day's  de- 
tention beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there 
carefully  preserved,  one  copy  of  the  printed  record  in  every 
case  submitted  to  the  court  for  its  consideration,  and  of  all 
printed  motions,  briefs  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court, 
together  with  such  of  the  duplicate  law  books  as  Congress 
may  direct  to  be  transferred  to  the  court,  and  arrange  them 
in  the  conference-room,  which  he  shall  have  fitted  up  in  a 
proper  manner,  and  he  shall  not  permit  such  books  to  be 
taken  therefrom  by  any  one  except  the  justices  of  the  court. 

8.  Weit  of  Eeeoe,  Ketiten  and  Eeooed, 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be 
clireoted  shall  make  return  of  the  same  by  transmitting  a  true 
«opy  of  the  record,  and  of  the  assignment  of  errors,  and  of  all 
proceedings  in  the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or 
opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings,  which  are  necessary  to  the  hear- 
in;r  in  this  court,  shall  be  filed. 

4.  Whenever  it  siiall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  court,  or  district  court 
exercising  circuit  court  jurisdiction,  that  original  papers  of 
any  liind  should  be  inspected  in  this  court  upon  writ  of  error 
or  appeal,  such  presiding  judge  may  make  such  rule  or  order 

.for  tiie  safe-lceeping,  transporting  and  return  of  such  original 
pajiers  as  to  him  may  seem  proper;  and  this  court  will  receive 
and  consitler  such  original  papers  in  connection  with  the 
transcript  of  the  proceedings. 
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5.  All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citations,  whether  the  return  day  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day. 

[Tlius  amended.  137  U.  &  710.] 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, when  under  the  requirements  of  law  the  facts  have  been 
found  in  the  court  below,  and  the  power  of  review  is  limited 
to  the  determination  of  questions  of  law  arising  on  the  record, 
shall  be  confined  to  the  pleadings,  the  findings  of  fact  and 
conflusions  of  law  thereon,  the  bills  of  exceptions,  the  final 
judgment  or  decree,  and  such  interlocutory  orders  and  decrees 
as  may  be  necessary  to  a  proper  review  of  the  case. 

9.  DooKBTiNG  Cases. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk 
of  this  court  by  or  before  the  return' day,  whether  in  vacation 
or  in  term  time.  But,  for  good  cause  shown,  the  justice  or 
judge  who  signed  the  citation,  or  any  justice  of  this  court, 
may  enlarge  the  time,  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the 
plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  tlie  defeiiuaiit  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed  upon  producing  a  certificate,  whether 
in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule  unless  by  order  of  the  court. 

[Thu-  amended,  137  U.  S.  710.] 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  op- 
tion, docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and,  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  above  limited 
■ind  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 


102t)  UNITED    STATES    SUPKEME   COURT   KULES.  [ApP.  II 

appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu- 
ment. 

[Thus  amended,  137  TJ.  S.  710.] 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty  days  is  mentioned 
in  rule  8,  it  shall  be  extended  to  sixty  days  in  writs  of  error 
and  appeals  from  California,  Oregon,  Ifevada,  Washington, 
New  Mexico,  Utah,  Arizona,  Montana,  Wyoming,  North  Da- 
kota, South  Dakota,  Alaska  and  Idaho. 

[Thus  amended,  137  U.  S.  710,  711.] 

10.  Peinting  Records. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docket- 
ing a  case  and  filing  the  record,  shall  enter  into  an  under- 
taking to  the  clerk,  with  surety  to  his  satisfaction,  for  the 
payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record,  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shaU  notify  to  the 
party  docketing  the  case  the  amount  of  the  estimate.  If  he 
shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify 
the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not 
have  been  printed  when  a  case  is  reached  in  the  regular  call 
of  the  docket,  after  March  1, 1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated 
by  the  clerk,  twenty-five  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  transcript 
on  file  shall  be  taken  by  the  clerk  to  the  printer.  But  the 
clerk  shall  cause  copies  to  be  made  for  the  printer  of  such 
original  papers,  sent  up  under  rule  8,  section  4,  as  are  neces- 
sary to  be  printed ;  and  of  the  whole  record  in  cases  of  orig- 
inal jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the 
printed  copy  is  properly  indexed.  He  shall  distribute  the 
printed  copies  to  the  justices  and  the  reporter,  from  time  to 
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time,  as  required,  and  a  copy  to  the  counsel  for  the  respective 
parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with 
the  fee  of  the  clerk,  shall  be  less  than  the  amount  estimated 
and  paid,  the  amount  of  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual  cost  and  clerk's 
fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall 
be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  printing  the  record  and  of  the  clerk's 
fee  shall  be  taxed  against  the  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the  body  of  the  mandate  or  other 
proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affi- 
davit or  the  acknowledgment  of  the  parties  or  their  sureties, 
of  having  served  a  copy  of  the  bill  of  fees  due  by  them,  re- 
spectively, in  this  court,  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties,  re- 
spectively, to  compel  payment  of  the  said  fees. 

OcTOBEE  Teem,  1886. 

Oedeeed,  that  the  following  section  be  added  to  rule  10 : 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety 
days  after  filing  the  record  in  this  court,  file  with  the  clerk  a 
statement  of  the  errors  on  which  he  intends  to  rely,  and  of 
the  parts  of  the  record  which  he  thinks  necessary  for  the  con- 
sideration thereof,  and  forthwith  serve  on  the  adverse  party 
a  copy  of  such  statement.  The  adverse  party,  within  ninety 
days  thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
additional  parts  of  the  record  which  he  thinks  material;  and, 
if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  in  the  parts  designated  by  the  plaintiff  in  error  or 
appellant.  If  parts  of  the  record  shall  be  so  designated  by 
one  or  both  of  the  parties,  the  clerk  shall  print  those  parts 
only;  and  the  court  will  consider  nothing  but  those  parts  of 
the  record,  and  the  errors  so  stated.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such 
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other  order  made  as  the  circumstances  may  appear  to  the 
court  to  require.  If  the  defendant  in  error  or  appellee  shall 
have  caused  unnecessary  parts  of  the  record  to  be  printed, 
such  order  as  to  costs  may  be  made  as  the  court  shall  think 
proper. 

The  fees  of  the  clerk  under  rule  24,  section  7,  shall  be  com- 
puted as  at  present  in  the  folios  in  the  record  as  filed,  and 
shall  be  in  full  for  the  performance  of  his  duties  in  the  execu- 
tion hereof. 

Promulgated  March  28,  1887:  120  U.  a  785. 

11.  Translations. 

Whenever  any  record,  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal,  shall  contain  any  document,  paper,  testi- 
mony, or  other  proceedings  in  a  foreign  language,  and  the 
record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  au- 
thority of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed,  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  to  the  inferior  court  in  order  that  a  translation  may  be 
there  supplied  and  inserted  in  the  record. 

12.  Further  Proof. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court, 
the  depositions  which  may  be  taken  shall  be  by  a  commission 
to  be  issued  from  this  court,  or  from  any  circuit  court  of  the 
United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where 
new  evidence  shall  be  admissible  in  this  court,  the  evidence 
by  testimony  of  witnesses  shall  be  taken  under  a  commission 
to  be  issued  from  this  court,  or  from  any  circuit  court  of  the 
United  States,  under  the  direction  of  any  judge  thereof;  and 
no  such  commission  shall  issue  but  upon  interrogatories  to  be 
filed  by  the  party  applying  for  the  commission,  and  notice  to 
the  opposite  party  or  his  agent  or  attorney,  accompanied  with 
a  copy  of  the  interrogatories  so  filed,  to  file  cross-interrogatories 
within  twenty  days  from  the  service  of  such  notice:  Provided 
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however,  that  nothing  in  this  rule  shall  prevent  any  party 
from  giving  oral  testimony  in  open  court  in  oases  where,  by 
law,  it  is  admissible. 

13.  Objbotions  to  EvroENOE  in  the  Rbooed. 

In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in  this 
court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant,  or  other  exhibit 
found  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  of  record ;  but  the 
same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

14.  Cebtioraei. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  afiBdavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
term  of  the  entry  of  the  case;  otherwise,  the  same  will  not 
be  granted,  unless  upon  special  cause  shown  to  the  court,  ac- 
counting satisfactorily  for  the  delay. 

16.  Death  of  a  Party. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  jiarty  shall  die,  the  proper  representatives  in  the  per- 
sonalty or  realty  of  the  deceased  party,  according  to  the  nat- 
ure of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
determined  as  in  other  cases;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  sug- 
gest the  death  on  the  record,  and  thereupon,  on  motion,  ob- 
tain an  order  that  unless  such  representatives  shall  become 
parties  within  the  first  ten  days  of  the  ensuing  term,  the  party 
moving  for  such  order,  if  defendant  in  error,  shall  be  entitled 
to  have  the  writ  of  error  or  appeal  dismissed ;  and  if  the 
party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled 
to  open  the  record,  and  on  hearing  have  the  judgment  or  de- 
cree reversed,  if  it  be  erroneous :  Provided,  however,  that   a 
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copy  of  every  such  order  shall  be  printed  in  some  newspaper 
of  general  circulation  within  the  State,  Territory  or  district 
from  which  the  case  is  brought,  for  three  successive  weeks, 
at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  by  the  tenth  day 
of  the  second  term  next  succeeding  the  suggestion,  and  no 
measures  are  taken  by  the  opposite  party  within  that  time  to 
compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  ap- 
peal to  the  Supreme  Court  of  the  United  States,  from  any 
final  judgment  or  decree  rendered  in  the  circuit  court,  and  at 
the  time  of  suing  out  such  writ  of  error  or  appeal  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  representar 
tive  within  the  jurisdiction  of  the  court  which  rendered  such 
final  judgment  or  decree,  so  that  the  suit  cannot  be  revived 
in  that  court,  but  shall  have  a  proper  representative  in  some 
State  or  Territory  of  the  United  States,  the  party  desiring 
such  writ  of  error  or  appeal  may  procure  the  same,  and  may 
have  proceedings  on  such  judgment  or  decree  superseded  or 
stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  vrrit  of  error  or 
appeal  as  in  other  cases.  And  within  thirty  days  after  the 
commencement  of  the  term  to  which  such  writ  of  error  or  ap- 
peal is  returnable,  the  plaintiff  in  error,  or  appellant,  shall 
make  a  suggestion  to  the  court,  supported  by  aifidavit,  that 
the  said  party  was  dead  when  the  writ  of  error  or  appeal  was 
taken  or  sued  out,  and  had  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  said  judgment 
or  decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some  State 
or  Territory  of  the  United  States,  and  stating  therein  the 
name  and  character  of  such  representative,  and  the  State  or 
Territory  in  which  such  representative  resides;  and  upon  such 
suggestion  he  may,  on  motion,  obtain  an  order  that,  unless 
such  representative  shall  make  himself  a  party  within  the 
first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open  the  record,  and 
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on  hearing  have  the  judgment  or  decree  reversed  if  the  same 
be  erroneous :  Provided,  however,  that  a  proper  citation  recit- 
ing the  substance  of  such  order  shall  be  served  upon  such  rep- 
resentative, either  personally  or  by  being  left  at  his  residence, 
at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing;  &nA provided,  also,  that  in 
every  such  case,  if  the  representative  of  the  deceased  party 
does  not  appear  by  the  tenth  day  of  the  term  next  succeeding 
said  suggestion,  and  the  measures  above  provided  to  compel 
the  appearance  of  such  representative  have  not  been  taken 
within  the  time  as  above  required  by  the  opposite  party,  the 
case  shall  abate ;  and  provided,  also,  that  the  said  representa- 
tive may,  at  any  time,  before  or  after  said  suggestion,  come 
in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case 
shall  proceed,  and  be  heard  and  determined  as  in  other  cases. 

16.  No  Appeaeanob  of  Plaintiff. 

"Where  no  counsel  appears,  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  the  case  is  called  for 
a  trial  the  defendant  may  have  the  plaintiff  called  and  the 
writ  of  error  or  appeal  dismissed,  or  may  open  the  record  and 
pray  for  an  affirmance. 

17.  No  Appeaeanob  of  Defendant. 

"Where  the  defendant  fails  to  appear  when  the  case  is  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff,  and  to  give  judgment  according  to  the 
right  of  the  case. 

18.  No  Appearance  of  Either  Paett. 

When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff. 

19.  Neither  Party  Ready  at  Second  Teem. 

"When  a  case  is  called  for  argument  at  two  successive  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  shall  be  dismissed  at  the  cost  of  the  plaintiff, 
unless  sufficient  cause  is  shown  for  further  postponement. 
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20.  Feinted  Aeguments. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal  or 
otherwise,  the  court  will  receive  printed  arguments  without 
regard  to  the  number  of  the  case  on  the  docket,  if  the  counsel 
on  both  sides  shall  choose  to  submit  the  same  within  the  first 
ninety  days  of  the  term,  and,  in  addition,  appeals  from  the 
court  of  claims  may  be  submitted  by  both,  within  thirty  days 
after  they  are  docketed,  but  not  after  the  first  day  of  April ; 
but  twenty-five  copies  of  the  arguments,  signed  by  attorneys 
or  counselors  of  this  court,  must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  a  printed  argument  shall  be  filed  for  one  or  both  parties, 
the  case  shall  stand  on  the  same  footing  as  if  there  were  an 
appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call 
of  the  docket,  and  argued  orally  in  behalf  of  only  one  of  the 
parties,  no  printed  argument  for  the  opposite  party  will  be 
received,  unless  it  is  filed  before  the  oral  argument  begins, 
and  the  court  will  proceed  to  consider  and  decide  the  case 
upon  the  ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  through 
the  clerk  or  otherwise,  after  a  case  has  been  argued  or  sub- 
mitted, except  upon  leave  granted  in  open  court  after  notice 
to  opposing  counsel. 

21.  Beiefs. 

1.  The  counsel  for  the  plaintiflf  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court,  at  least  six  days  before  the 
case  is  called  for  argument,  twentj'^-five  copies  of  a  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to  each 
of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated  — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved  and  the  manner  in  which 
they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged ;  and 
in  cases  brought  up  by  appeal  the  specification  shall  state,  as 
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particularly  as  may  be,  in  what  the  decree  is  alleged  to  be 
erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification 
shall  set  out  the  part  referred  to  toUdem  verbis,  whether  it  be 
instructions  given  or  instructions  refused.  When  the  error 
alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specifica- 
tion shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in  sup- 
port of  each  point.  When  a  statute  of  a  State  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  with  the  clerk  twenty-five  printed  copies  of  his  argument 
at  least  three  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  that  no  specification  of 
errors  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted. 

4.  When  there  is  no  assignment  of  errors  as  required  by 
section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court ;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  ma}'  be  dismissed  on  motion ; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
will  not  be  heard,  except  on  consent  of  his  adversary  and  by 
request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party ;  but  if  a  printed  brief  or  argu- 
ment is  filed  the  adverse  party  will  be  entitled  to  be  heard  by 
two  counsel. 
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22.  Obal  Aeguments. 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when 
there  are  cross-appeals  they  shall  be  argued  together  as  one 
case,  and  the  plaintiff  in  the  court  below  shall  be  entitled  to 
open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  shall  be  allowed  for  the  argu- 
ment and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their 
discretion :  Provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
-arguments. 

23.  Inteeest. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court, 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  inter- 
est shall  be  calculated  and  levied  from  the  date  of  the  judg- 
ment below,  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  State 
where  such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  inferior  court,  and  shall  ap- 
pear to  have  been  sued  out  merely  for  delay,  damages  at  a 
rate  not  exceeding  ten  per  cent,  in  addition  to  interest  shall 
be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 
ment of  money  in  cases  in  equity,  unless  otherwise  ordered 
by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  al- 
lowed, if  especially  directed  by  the  court. 

[Thus  amended,  133  U.  a  711.] 

24.  Costs. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of  juris- 
diction, costs  shall  be  allowed  to  the  defendant  in  error  or 
•appellee,  unless  otherwise  agreed  by  the  parties. 


-APi".  11.]  LMTED    STATES    SUPKKME   COURT   RULES.  1037 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court.  The  costs  of  the 
transcript  of  the  record  from  the  court  below  shall  be  a  part 
of  such  costs,  and  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party ;  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
«hall  be  the  duty  of  the  clerk  to  issue  a  mandate,  or  other 
proper  process,  in  the  nature  of  a  procedendo,  to  the  court  be- 
low, for  the  purpose  of  informing  such  court  of  the  proceed- 
ings in  this  court,  so  that  further  proceedings  may  be  had  in 
such  court  as  to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below, 
-and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3, 1883,  authorizing  and 
empowering  this  court  to  prepare  a  table  of  fees  to  be  charged 
by  the  clerk  of  this  court,  the  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript 
of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record 
or  other  paper,  twenty  cents  per  folio  of  each  one  hundred 
words. 

For  transferring  each  case  to  a  subsequent  docket  and  in- 
dexing the  same,  one  dollar. 

For  entering  a  judgment  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping  and  paying  money  in  pursuance  of 
anj'  statute  or  order  of  court,  two  per  cent,  on  the  amount  so 
received,  kept  and  paid. 
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For  afl  admission  to  the  bar  and  certificate  under  seal,  ten- 
dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  the  printing  and  dis- 
tributing the  printed  copies  to  the  justices,  the  reporter,  the 
law  library,  and  the  parties  or  their  counsel,  fifteen  cents  per 
folio. 

For  making  a  manuscript  copy  of  the  record,  when  required 
under  rule  10,  twenty  cents  per  folio,  but  nothing  in  addition 
for  supervising  the  printing. 

For  issuing  a  writ  of  error  and  accompany  papers,  five  dol- 
lars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice 
thereof,  certified  under  seal,  one  dollar  for  every  printed  page, 
but  not  to  exceed  five  dollars  in  the  whole  for  any  copy. 

25.  Opinions  of  the  Cottet. 

1.  All  opinions  delivered  by  the  court  shall  immediately, 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re- 
corded. And  it  shall  be  the  duty  of  the  clerk  to  cause  the 
same  to  be  forthwith  recorded,  and  to  deliver  a  copy  to  the 
reporter,  as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices 
delivering  the  same  need  not  he  copied  by  the  clerk  into  a 
book  of  records ;  but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a  substantial  man- 
ner into  one  or  more  volumes,  and  when  so  bound  they  shall 
be  deemed  to  have  been  recorded  within  the  meaning  of  this 
rule. 

26.  Call  and  Oedee  of  the  Docket. 

[As  amended  in  October  Term,  1888 :  130  U.  S.  706.] 

1.  The  court  on  the  second  day  in  each  term  will  commence 
calling  the  cases  for  argument  in  the  order  in  which  they  stand 
on  the  docket,  and  proceed  from  day  to  day,  during  the  term. 
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in  the  same  order  (except  as  hereinafter  provided) ;  and  if  the 
parties,  or  either  of  them,  shall  be  ready  when  the  case  is 
called,  the  same  will  be  heard;  and  if  neither  party  shall  be 
ready  to  proceed  in  the  argument  the  case  shall  go  down  to 
the  foot  of  the  docket,  unless  some  good  and  satisfactory 
reason  to  the  contrary  shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called 
on  each  day  during  the  term.  But  on  the  coming  in  of  the 
court  on  each  day  the  entire  number  of  such  ten  cases  will  be 
called,  with  a  view  to  the  disposition  of  such  of  them  as  are 
not  to  be  argued. 

3.  Criminal  cases  may  be  advanced,  by  leave  of  the  court, 
on  motion  of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits, 
and  again  brought  up  by  writ  of  error  or  appeal,  may  be  ad- 
vanced. 

5.  Revenue  and  other  cases  in  which  the  United  States  are 
concerned,  which  also  involve  or  affect  some  matter  of  general 
public  interest,  may  also  by  leave  of  the  court  be  advanced 
on  motion  of  the  attorney-general. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must 
contain  a  brief  statement  of  the  matter  involved,  with  the 
reason  for  the  application. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the 
<locket,  or  be  set  down  for  any  particular  day,  except  under 
special  and  peculiar  circumstances  to  be  shown  to  the  court. 
Every  case  which  shall  have  been  called  in  its  order  and 
passed  and  put  at  the  foot  of  the  docket  shall,  if  not  again 
reached  during  the  term  it  was  called,  be  continued  to  the 
next  term  of  the  court. 

8.  Two  or  more  cases  involving  the  same  question  may,  by 
the  leave  of  the  court,  be  heard  together,  but  they  must  be 
argued  as  one  case. 

9.  If,  after  a  case  has  been  passed  iinder  circumstances 
which  do  not  place  it  at  the  foot  of  the  docket,  the  parties 
shall  desire  to  have  it  heard,  they  may  file  with  the  clerk 
their  joint  request  to  that  effect,  and  the  case  shall  then  be 
by  him  reinstated  for  call  ten  cases  after  that  under  argu- 
ment, or  next  to  be  called  at  the  end  of  the  day  the  request  is 
filed.     If  the  parties  will  not  unite  in  such  a  request,  either 
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may  move  to  take  up  the  case,  and  it  shall  then  be  assigned 
to  such  place  upon  the  docket  as  the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the 
foot  of  the  docket  will  be  recognized  as  binding  upon  the 
court.  A  case  can  only  be  so  passed  upon  application  made 
and  leave  granted  in  open  court. 

27.  Adjotjknment. 

The  court  will,  at  every  term,  announce  on  what  day  it  will 
adjourn  at  least  ten  days  before  the  time  which  shall  be  fixed 
upon,  and  the  court  will  take  up  no  case  for  argument,  nor 
receive  any  case  upon  printed  briefs,  within  three  days  next 
before  the  day  fixed  upon  for  adjournment. 

28.  Dismissing  Cases  in  Yaoatton. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  appellee  in  an  ap- 
peal, shall  in  vacation,  by  their  attorneys  of  record,  sign  and 
file  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  h& 
dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed ;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court. 

29.  Supersedeas. 

Supersedeas  bonds  in  the  circuit  courts  must  be  taken,  with 
good  and  suflicient  security,  that  the  plaintifp  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good.  Such 
indemnity,  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  must  be  for  the  whole  amount 
of  the  judgment  or  decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal ;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  event  of 
the  suit,  as  in  real  actions,  replevin,  and  in  suits  on  morto-ao-es^ 
or  where  the  property  is  in  the  custody  of  the  marshal,  under 
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admiralty  process,  as  in  case  of  capture  or  seizure ;  or  where 
the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the 
custody  or  control  of  the  court,  indemnity  in  all  such  cases  is 
only  required  in  an  amount  sutficient  to  secure  the  sum  re- 
covered for  the  use  and  detention  of  the  property  and  the  costs 
of  the  suit  and  just  damages  for  delay,  and  costs  and  interest. 
on  the  appeal. 

30.    E.EHEA.EING. 

A  petition  for  rehearing  after  judgment  can  be  presented 
only  at  the  term  at  which  judgment  is  entered,  unless  by 
special  leave  granted  during  the  term;  and  must  be  printed,, 
and  briefly  and  distinctly  state  its  grounds,  and  be  supported 
by  certificate  of  counsel ;  and  will  not  be  granted  or  permitted 
to  be  argued,  unless  a  justice  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  court  so  determines. 

31.  Feinted  Kecoeds  and  Bkiefs. 

All  records,  arguments  and  briefs  printed  for  the  use  of  the 
court  must  be  in  such  form  and  size  that  they  can  be  conven- 
iently bound  together  so  to  make  an  ordinary  octavo  volume. 

32.  Weits  of  Eeeoe  and  Appeals  Under  the  Act  of  Feb- 
EUAET  25,  1889,  Chaptee  236,  and  the  Act  of  March  3,, 
1891,  Chaptee  517. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  under 
the  act  of  February  25,  1889,  chapter  236,  or  under  section  5 
of  the  act  of  March  3, 1891,  chapter  517,  where  the  only  ques- 
tion in  issue  is  the  question  of  the  jurisdiction  of  the  court 
below,  will  be  advanced  on  motion,  and  heard  under  the  rules 
prescribed  by  rule  6  in  regard  to  motions  to  dismiss  writs  of 
error  and  appeals. 

[Thus  amended  October  term,  1892.] 

33.  Models,  Diageams  and  Exhibits  of  Mateeial. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
66 
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custody  of  the  marshal  of  this  court  at  least  one  month  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material,  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court  on 
the  hearing  of  a  case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When  this  is  not  <fone, 
it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and  if  the  articles  are  not  removed  within  a  reasonal)le  time 
after  the  notice  is  given,  he  shall  destroy  them  or  maiie  such 
other  disposition  of  them  as  to  him  may  seem  best. 

34.  Custody  of  Peisonees  on  Habeas  Coepus. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the  cus- 
tody of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the  pris- 
soner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recog- 
nizance, as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judg- 
ment of  the  appellate  court,  except  where  for  special  reasons 
sureties  ought  not  to  be  required. 

[Promulgated  March  29,  1886;  and  a3  amended.  May  10,  1886:  117  U.  S. 
708.] 

35.  Assignment  of  Eeeoes. 

1.  "Where  an  appeal  or  writ  of  error  is  taken  from  a  district 
court  or  a  circuit  court  direct  to  this  court,  under  section  .5  of 
the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States,  and  for  other  purposes " 
approved  March  3,  1891,  the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  the  court  below,  with  his  petition 
for  the  writ  of  error  or  appeal,  an  assignment  of  errors,  which 
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shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall 
be  allowed  until  such  assignment  of  errors  shall  have  been 
filed.  When  the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  assignment  of  errors  shall  quote  the 
full  substance  of  the  evidence  admitted  or  rejectetl.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assign- 
ment of  errors  shall  set  out  the  part  referred  to.  totl<lem 
verbis,  whether  it  be  in  instructions  given  or  in  instruc- 
tions refused.  Such  assignment  of  errors  shall  form  part  of 
the  transcript  of  the  record,  and  be  printed  with  it.  When 
this  is  not  done  counsel  will  not  be  heard,  except  at  the  re- 
■quest  of  the  court,  and  errors  not  assigned  according  to  this 
rule  will  be  disregarded ;  but  the  court,  at  its  option,  may 
notice  a  plain  error  not  assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record 
to  be  printed  according  to  the  provisions  of  sections  2,  3, 4,  5, 
^  and  9  of  rule  10. 

[Promulgated  May  11,  1891 :  139  U.  S.  705.] 

36.  Appeals  and  Writs  op  Ebeob. 

1.  An  appeal  or  a  writ  of  error  from  a  circuit  court  or  a  dis- 
trict court  direct  to  this  court,  in  the  cases  provided  for  in 
sections  5  and  6  of  the  act  entitled  "  An  act  to  establish  cir- 
cuit courts  of  appeals  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes,"  approved  March  3, 1891,  may  be  allowed, 
in  term  time  or  in  vacation,  by  any  justice  of  this  court,  or  by 
any  circuit  judge  withm  his  circuit,  or  by  any  district  judge 
within  his  district,  and  the  proper  security  to  be  taken  and 
the  citations  signed  by  him,  and  he  may  also  grant  a  super- 
sedeas and  stay  of  execution  or  of  proceedings  pending  such 
writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  con- 
viction of  an  infamous  crime,  or  in  any  other  criminal  case  in 
which  it  will  lie  under  said  sections  5  and  6,  the  circuit  court 
■or  district  court,  or  any  justice  or  judge  thereof,  shall  have 
power,  after  the  citation  is  served,  to  admit  the  accused  to 
liail  in  such  amount  as  may  be  fixed. 

[Pr.imuIp:atP(l  Jlay  11,  1891  :  139  U.  S.  706.] 
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37.  Cases  from  Cieouit  Court  of  Appeals. 

1.  "Where,  under  section  6  of  the  said  act,  a  circuit  court  of 
appeals  shall  certify  to  this  court  a  question  or  proposition  of 
law,  concerning  which  it  desires  the  instruction  of  this  court 
for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition 
of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  consider- 
ation, the  party  making  such  application  shall,  as  a  part 
thereof,  furnish  this  court  with  a  certified  copy  of  the  whole 
of  said  record. 

3.  Where  application  is  made  to  this  court  under  section  & 
of  the  said  act  to  require  a  case  to  be  certified  to  it  for  its 
review  and  determination,  a  certified  copy  of  the  entire  record 
of  the  case  in  the  circuit  court  of  appeals  shall  be  furnished 
to  this  court  by  the  applicant,  as  part  of  the  application. 

[Promulgated  May  11,  1891 :  139  U.  S.  706.] 

38.  Interest,  Costs  and  Fees. 

The  provisions  of  rules  23  and  24  of  this  court,  in  regard 
to  interest  and  costs  and  fees,  shall  apply  to  writs  of  error 
and  appeals  and  reviews  under  the  provisions  of  sections  5 
and  6  of  the  said  act. 

[Promulgated  May  11,  1891 :  139  U.  a  707.] 


APPENDIX  III. 


RULES  OF  THE   UNITED   STATES   CIRCUIT 
COURTS  OP  APPEALS. 


1.  Name. 

The  court  adopts  "  United  States  Circuit  Court  of  Appeals 
for  the  " '  Circuit  "  as  the  title  of  the  court. 

2.  Seal. 

The  seal  shall  contain  the  words  "  United  States  "  on  the 
upper  part  of  the  outer  edge,  and  the  words  "  Circuit  Court 
of  Appeals  "  on  the  lower  part  of  the  outer  edge,  running  from 

left  to  right ;  and  the  words  "  ■ *  Circuit "  in  two  lines  in  the 

center,  with  a  dash  beneath. 

3.  Teems.' 

One  term  of  this  court  shall  be  held  annually  at  the  city 
of *  on  the *  of .* 

1  First,  second,  third,  fourth,  fifth,  the  same  hour,  on  the  first  Tuesday 
sixth,  seventh,  eighth,  and  ninth,  re-  of  every  month,  and  may  be  ad- 
spectively.  journed  to  such  times  and  places  as 

2  First,  second,  third,  fourth,  fifth,  the  court  may  from  time  to  time  des- 
sixth,  seventh,  eighth,  and  ninth,  re-  ignate.  But,  unless  otherwise  or- 
spectively.  dered,  any  adjournment  shall  be  held 

3  In  the  first  circuit  this  rule  reads  to  have  been  made  to  the  first  day  of 
as     follows:  —  "Teems     and     Ses-  the  next  stated  session." 

SIGNS. —  One  term  of  this  court  shall  In  the  third  circuit  this  rule  reads 

beheld  annually  at  the  city  of  Bos-  as  follows:— "Terms. —  The  terms  of 

ton,  at  ten  o'clock  in  tlie  forenoon  on  this  court  shall  commence  and  be 

the  first  Tuesday  of  October.    Stated  held  on  the  first  Tuesday  of  March 

sessions  theieof  shall  be  there  helrl  at  and  the  third  Tuesday  of  September 
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4.  Qtjoeum. 

1.  If  at  any  terra  a  quorum  does  not  attend  on  any  day  ap- 
pointed for  holding  it,  any  judge  who  does  attend  may  ad- 
journ the  court  from  time  to  time,  or,  in  the  absence  of  any 
judge,  the  clerk  may  adjourn  the  court  from  day  to  day.     If, 


in  each  year,  excppt  the  present 
term,  at  the  city  of  Philadelphia." 

In  the  fourth  circuit  this  rule  reads 
as  follows: — "TERMa — There  shall 
'  "  held  in  the  city  of  Richmond  three 
ular  terms  of  this  court:  One  on 
the  first  Tuesday  of  Fehruary,  one  on 
the  fourth  Tuesday  of  May,  and  one 
on  the  first  Tuesday  of  October,  in 
each  year." 

In  the  sixth  circuit  rule  3  reads  as 
follows : — "  Terms. —  One  term  of  this 
court  shall  he  held  annually  at  the 
city  of  Cincinnati  on  the  first  Monday 
of  October  for  the  hearins;  of  cases, 
and  adjourned  sessions  on  the  first 
IHonday  of  Felmiary  and  May,  for 
the  same  purpose,  at  such  (ilaces  as 
the  court  may  from  time  to  time  des- 
ignate. A  session  shall  also  he  held 
at  Cincinnati  on  the  first  Monilay  of 
each  other  month,  except  August  and 
September,  for  the  announ<ing  of 
opinions  and  for  miscellaneous  busi- 
ness only." 

In  the  seventh  circuit  this  rule 
reads  as  follows :  — "  Trrms. —  A  term 
of  this  court  shall  be  held  annually, 
at  the  city  of  Chicago,  on  the  first 
Monday  in  October,  and  conlinue 
until  the  first  Monday  in  October  of 
the  succeeding  year.  Each  term 
shall  be  adjo'irned  lo  such  tunes  and 
places  as  the  court  may  from  time  to 
time  designate.  The  first  regular  term 
shall  commence  on  the  first  Monday 
in  October,  1^91." 

In  the  eighth  circuit  this  rule 
reads  as  follows :  — "  Terms. —  One 
term  of  this  court  shall  he  held  an- 
nually at  the  city  of  St  Louis,  Mis- 


souri, on  the  first  Monday  in  Decem- 
ber, and  one  term  of  this  court  shall 
be  held  annually  at  the  city  of  St. 
Paul,  Minnesota,  on  the  first  Monday 
in  May;  and  such  terms  of  said 
court  may  be  adjourned  to  such 
times  as  thf  court  may  from  time  to 
time  designate.  Promulgated  June 
20,  1893." 

In  the  ninth  circuit  the  following 
order  was  entered  June  22,  1891:  — 
"Terms  of  Court,  When  and 
Where  Held  and  Designation  op 
Judges. —  1.  It  is  hereby  ordered 
that  a  term  of  the  United  States  cir- 
cuit court  of  appeals  for  the  ninth 
circuit  be  held  annually  at  the  city 
of  San  Francisco,  on  the  first  Mon- 
day of  October  of  each  year,  and 
that  said  term  shall  be  i-egarded  as 
continuing  open,  and  a  court  may 
be  held  upon  notice  to  parties  at  any 
time  during  the  year.  And  said 
court  shall  be  held  at  such  other 
times  and  places  as  the  court  may 
from  time  to  time  designate.  2.  It 
is  further  ordered  that  said  court, 
unless  otherwise  specially  directed 
by  the  court,  shall  meet  at  San  Fran- 
cisco on  the  first  Mondays,  respect- 
ively, of  January,  April  and  July  of 
each  year;  and  a  calendar  of  all 
cases  then  pending  shall  be  made  by 
the  clerk,  to  be  called  for  hearing 
on  said  days.  Until  the  further 
01  der  of  the  court,  it  is  ordered  that, 
when  it  shall  be  necessary  to  call 
upon  one  or  more  of  the  district 
judges  to  form  a  quorum  or  consti- 
tute a  full  bench,  the  district  judges, 
in  the  order  of  their  seniority,  be  and 
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during  a  term,  after  a  quorum  has  assembled,  less  than  that 
numbeir  attend  on  any  day,  any  judge  attending  may  adjourn 
the  court  from  day  to  day  until  there  is  a  quorum,  or  may  ad- 
journ without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  pres- 
ent may  make  all  necessary  orders  touching  any  suit,  proceed- 
ing or  process  depending  in  or  returned  to  the  court,  prepa- 
ratory to  hearing,  trial  or  decision  thereof. 


they  are  hereby  respectively  desig- 
nated to  sit  in  the  United  States  cir- 
cuit court  of  appeals,  in  pursuance  of 
the  provision  of  the  statute;  and 
upon  the  direction  of  the  presiding 
judge,  from  time  to  time,  as  the  oc- 
casion may  require,  the  clerk  of  the 
court  shall  notify  the  district  judges, 
respectively,  when  their  presence 
will  be  so  required.  Should  one  or 
more  of  the  district  judges  so  desig- 
nated for  any  cause  fail  to  attend  at 
any  such  time,  the  next  in  seniority 
is  hereby  designated  to  attend  and 
sit  in  the  place  of  the  judge  or  judges 
so  failing  to  attend,  unless  otherwise 
directed  by  a  special  order  of  the 
court  made  for  the  occasion.'' 

*  In  the  first  circuit,  Boston ;  in 
the  second  circuit.  New  York ;  in  the 
third  circuit,  Philadelphia  (see  the 
preceding  note);  in  the  fourth  cir- 
cuit, Richmond — three  regular  terms 
annually  (see  the  preceding  note); 
in  the  fifth  circuit.  New  Orleans,  and 
adjourned  sessions  "at  such  places  as 
the  court  may  from  time  to  time 
designate  "  (see  the  preceding  note) ; 
in  the  sixth  circuit,  Cincinnati;  in 
the  seventh  circuit,  Chicago  (see  the 
preceding  note) ;  in  the  eighth  circuit, 
St  Louis  and  St.  Paul  (see  the  pre- 
ceding note);  in  the  ninth  circuit, 
San  Francisco. 

*  In  the  first  circuit,  "  first  Tuesday  " 
(see  the  first  note  to  this  rule) ;  in  the 
second  circuit,  "  last  Tuesday ;  "  in 
the  third  circuit,  on  the  first  Tuesday 


of  March  and  the  third  Tuesday  of 
September  (see  the  first  note  to  this 
rule);  in  the  fourth  circuit,  on  the 
first  Tuesday  of  February,  fourth 
Tuesday  of  May  and  first  Tuesday  of 
October  (see  the  first  note  to  this 
rule);  in  the  fifth  circuit,  "third 
Monday ; "  in  the  sixth  circuit,  "  first 
Monday ; "  in  the  seventh  circuit, 
"  firet  Monday  "  (see  the  first  note  to 
this  rule) ;  in  the  eighth  circuit,  at  St 
Louis,  Missouri,  on  the  first  Monday 
in  December,  and  at  St  Paul,  Minn., 
on  the  first  Monday  in  May  (see  the 
first  note  to  this  rule) ;  in  the  ninth 
circuit,  "  first  Monday." 

*  In  the  first  circuit,  "  October  "  (see 
the  first  note  to  this  rule);  in  the 
second  circuit,  "October;"  in  the 
third  circuit,  on  the  first  Tuesday  of 
March  and  the  third  Tuesday  of  Sep- 
tember (see  the  first  note  to  this  rule) ; 
in  the  fourth  circuit  on  the  first  Tues- 
day of  February,  fourth  Tuesday  of 
May  and  first  Tuesday  of  October 
(see  the  first  note  to  this  rule) ;  in  the 
fifth  circuit,  "November;"  in  the 
sixth  circuit,  "October;"  "and  ad- 
journed sessions  on  the  first  Monday 
of  February  and  May"  (see  the  first 
note  to  this  rule) ;  in  the  seventh  cir- 
cuit, '■  October  "  (see  the  first  note  to 
this  rule) :  in  the  eighth  circuit,  at  St 
Louis,  Missouri,  on  the  first  Tuesday 
in  December,  and  at  St  Paul,  Minn., 
on  the  first  Monday  in  May  (see  the 
first  note  to  this  rule).  For  the  ninth 
circuit,  see  the  first  note  to  this  rule 
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5.  Clebe. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in 
the  act  creating  the  court  at  which  a  term  shall  be  held  an- 
nually.* 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  coun- 
selor, in  this  court,  or  in  any  other  court,  while  he  shall  con- 
tinue to  be  clerk  of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794  of  the  Ee- 
vised  Statutes,  and  shall  give  bond  in  a  sum  to  be  fixed,^  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  dis- 
charge the  duties  of  his  office,  and  seasonably  to  award  the 
decrees,  judgments  and  determinations  of  the  court.  A  copy 
of  such  bond  shall  be  entered  on  the  journal  of  the  court, 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court-room  or  from  the  office  without  an  order 
from  the  court. 

6.  Marshal,  Ckibe  and  Other  Officers.' 

1.  Every  marshal  and  deputy  marshal  shall,  before  he  en- 
ters on  the  duties  of  his  appointment,  take  an  oath  in  the 
form  prescribed  by  section  782  of  the  Kevised  Statutes,  and 
the  marshal  shall,  before  he  enters  on  the  duties  of  bis  office, 
give  bond  in  a  sum  to  be  fixed,*  and  with  sureties  to  be  ap- 
proved by  the  court,  for  the  faithful  performance  of  said  du- 
ties by  himself  and  his  deputies.  Said  bond  shall  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the 
sessions  of  the  court,  with  such  number  of  bailifi's  and  mes- 
sengers as  the  court  may  from  time  to  time  order. 

1  Subdivision  1  of  rule  5  in  the  attendance  during  the  sessions  of  the 
fifth  circuit  reads  as  follows :  —  "  The  court,  with  such  number  of  bailiffs, 
clerk's  office  shall  be  kept  at  the  city  messengers  and  other  officers  as  the 
of  New  Orleans."  court  may  from  time  to  time  order." 

2  In  the  fifth  circuit,  "  in  the  sum  In  the  eighth  circuit  subdivision  1 
of  ten  thousand  dollars  ($10,000)."  of  this  rule  is  omitted. 

» In  the  first  circuit  rule  6  reads  as  <  In  the  fifth  circuit  in  the  sum  of 
follows:  "The  marshal  shall  be    in    ten  thousand  dollars  ($10,000). 
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7.  Attoenbys  and  Cotjnseloks.' 

All  attorneys  and  counselors  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States,  or  in  any  court  of  the 
United  States,  shall  become  attorneys  and  counselors  in  this 
court  on  taking  an  oath  or  afQrmation  in  the  form  prescribed 
by  Eale  2  of  the  Supreme  Court  of  the  United  States,  and  on 
subscribing  the  roll ;  but  no  fee  shall  be  charged  therefor. 


1  In  the  eighth  circuit  rule  7  reads 
as  follows :  —  "  All  attorneys  and 
counselors  admitted  to  practice  in 
the  Supreme  Court  of  the  United 
States,  or  in  any  circuit  court  of  the 
United  States,  or  in  the  Supreme 
Court  of  any  State  in  this  circuit, 
may,  upon  motion  of  some  member 
of  the  bar  of  this  court,  be  admitted 
as  attorneys  and  counselors  in  this 
court  on  taking  an  oath  or  aflBrma- 
tion  in  the  form  prescribed  by  rule 
3  of  the  Supreme  Court  of  the  United 
States,  and  on  subscribing  the  roll; 
but  no  fee  shall  be  charged  therefor. 
(3)  And  any  attorney  and  counselor 
admitted  to  practice  in  the  courts  of 
highest  original  jurisdiction  in  the 
States  and  Territories  of  this  circuit, 
or  in  the  Supreme  Courts  of  such 
States  and  Territories,  or  in  the  dis- 
trict or  circuit  courts  of  the  United 
States  for  this  circuit,  will  be  ad- 
mitted to  practice  and  enrolled  as  an 
attorney  and  counselor  of  this  court, 
upon  furnishing  to  the  clerk  of  this 
court  a  certificate  of  a  clerk  or  judge 
of  any  one  of  the  courts  named  that 
the  applicant  is  an  attorney  of  any 
one  of  said  courts;  and  upon  sub- 
scribing and  forwarding  to  the  clerk 
the  following  oath:  'I  do  solemnly 
swear  (or  affirm)  that  I  will  demean 
myself  as  an  attorney  and  counselor 
of  the  circuit  court  of  appeals  for 
the  eighth  circuit,  uprightly  and 
according  to  law;  and  that  I  will 
support  the  constitution  of  the  United 


States.    So  help  me  God."    Section  2. 
Promulgated  June  37,  1893. 

In  the  ninth  circuit  rule  7  reads  as 
follows:  —  "All  attorneys  admitted 
to  the  practice  in  the  Supreme  Court 
of  the  United  States,  or  in  any  cir- 
cuit court  of  the  ninth  circuit,  shall 
be  deemed  attorneys  of  the  circuit 
court  of  appeals  for  the  ninth  cir- 
cuit; but  such  attorneys,  on  or  be- 
fore their  first  appearance  in  open 
court,  in  said  court,  shall  take  an 
oath  or  affirmation,  in  the  form  pre- 
scribed by  rule  3  of  the  Supreme 
Court  of  the  United  States,  and  sub- 
scribe the  roll  of  attorneys.  All 
other  persons  who  have  been  admit- 
ted to  practice  in  the  highest  court 
of  any  State  or  Territory,  upon  pre- 
senting satisfactory  evidence  of  good 
moral  character  and  fair  professional 
standing,  may  be  admitted  to  prac- 
tice in  said  court,  upon  taking  the 
oath  so  prescribed,  and  subscribing 
the  roll  of  attorneys." 

In  the  third  circuit  the  following 
clause  is  added  to  rule  7 :  —  "  And  all 
attorneys  and  counselors  of  the  cir- 
cuit court  of  the  United  States,  for 
the  third  circuit,  shall  be  attorneys 
and  counselors  of  this  court  without 
taking  any  further  oath." 

In  the  fifth  circuit  rule  7  reads  as 
follows: — "'AH  attorneys  and  coun- 
selors admitted  to  practice  in  the 
Supreme  Court  of  the  United  States, 
or  any  circuit  court  of  the  United 
States,  upon  filing  certificate  of  such 
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8.  Peaotiob. 

The  practice  sball  be  the  same  as  in  the  Supreme  Court  of 
the  United  States,  as  far  as  the  same  shall  be  applicable. 

9.  Peoobss. 

All  process  of  this  court  shall  be  in  the  name  of  the  Presi- 
dent of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  Supreme  Court. 

10.  Bill  of  Exceptions. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow 
any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  the  party 
excepting  shall  be  required  to  state  distinctly  the  several  mat- 
ters of  law  in  such  charge  to  which  he  excepts ;  and  those 
matters  of  law,  and  those  only,  shall  be  inserted  in  the  bill  of 
exceptions  and  allowed  by  the  court. 

11.  Assignment  of  Eeeoes. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court  below,  with  his  petition  for  the  writ  of  error  or 
appeal,  an  assignment  of  errors,  which  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged. 
No  writ  of  error  or  appeal  shall  be  allowed  until  such  assign- 
ment of  errors  shall  have  been  filed.    When  the  error  alleged 

admission    with    the   clerk  of    this  an   attorney    and  counselor  of  this 

court,  and  upon  taking  an  oath  or  court  may  be  admitted  to  practice, 

afBrmation  in   the  following  form,  on  motion,  in  open  court,  upon  tak- 

■viz. :  ing  the  oath  or  afBrmation  as  pre- 

I, ,  do  solemnly  swear  [or,  affirm]  scribed,  and  subscribing  the  roll.   No 

that  I  will  demean  myself  as  an  attorney  and  fees  shall   be   charged   by  the  clerk 

coimselor  of   this  court  uprightly  and  ac-  under  this  rule." 

cording  to  law,  and  that  I  will  support  the  i^  the  sixth  circuit  the  following 

constitution  of  the  United  States.  .             •         , ,    ,               , 

sentence  is  added   to  rule  7:— "A 

(a  copy  of  which  shall  also  be  filed  certificate  of  such  admission,  if  de- 

with  the  clerk),  shall  become  attor-  manded,  shall  be  furnished  upon  the 

neys  and  counselors  of  this  court :  payment  of  a  clerk's  fee  of  two  dol- 

Provided,  however,  that  any  attorney  lars  and  fifty  cents." 
or  counselor  eligible  to  admission  as 
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is  to  the  admission  or  to  the  rejection  of  evidence,  the  assign- 
ment of  errors  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  in  instructions  given 
or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record  and  be  printed  with 
it.  "When  this  is  not  done,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court ;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned. 

12.  Objections  to  Evidence  in  the  Eecobd. 

In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in  this 
court,  no  objection  shall  be  allowed  to  be  taken  to  the  admis- 
sibility of  any  deposition,  deed,  grant,  exhibit  or  translation 
found  in  the  record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  of  record  •  but  the 
same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

13.    SUPEESEDEAS   AND   CoST   BoNDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must 
be  taken  with  good  and  sufficient  security  that  the  plaintiff  in 
error  or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,. 
and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for 
the  recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal ;  but  in 
all  suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mort- 
gages, or  where  the  property  is  in  the  custody  of  the  marshal 
under  admiralty  process,  or  where  the  proceeds  thereof  or  a 
bond  for  the  value  thereof  is  in  the  custody  of  the  court,  in- 
demnity in  all  such  cases  will  be  required  only  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  deten- 
tion of  the  property  and  the  costs  of  the  suit  and  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal. 
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2.  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  circuit  or  district 
court,  the  appellant  shall,  at  the  time  of  the  allowance  of  said 
appeal,  file  with  the  clerk  of  such  circuit  or  district  court  a 
bond  to  the  opposite  party  in  such  sum  as  such  court  shall  di- 
rect, to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal 

14.  Wbits  of  Ebbob,  Appeals,  Retuen  and  Beoobd. 

1.  The  clerk  of  the  court,  to  which  any  writ  of  error  may 
be  directed  '  shall  make  a  return  of  the  same  by  transmitting 
a  true  copy  of  the  record,  bill  of  exceptions,  assignment  of 
errors,  and  all  proceedings  in  the  case,  under  his  hand  and 
seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  ap- 
peal, to  review  any  judgment  or  decree,  the  clerk  of  the  court 
by  which  such  judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the  opinion  or 
opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  contain- 
ing in  itself,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions,  and  other  proceedings  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
of  the  presiding  judge  in  any  circuit  or  district  court,  that 
original  papers  of  any  kind  should  be  inspected  in  this  court 
upon  writ  of  error  or  appeal,  such  presiding  judge  may  make 
such  rule  or  order  for  the  safe-keeping,  transporting  and  re- 
turn of  such  original  papers  as  to  him  may  seem  proper,  and 
this  court  will  receive  and  consider  such  original  papers  in 
connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error  and  citations  must  be  mads 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  fall  in  vacation  or  in  term 
time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdic- 
tion shall  be  made  up  as  provided  in  General  Admiralty  Eule 
No.  52  of  the  Supreme  Court. 

«In  the  third  circuit  the  following  being  paid  or  tendered  his  fee  there- 
words  are    here    inserted: — "Upon    for." 
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15.  Translations. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ 
of  error  or  appeal  shall  contain  any  document,  paper,  testimony 
or  other  proceeding  in  a  foreign  language,  and  the  record 
does  not  also  contain  a  translation  of  such  document,  paper, 
testimony  or  other  proceeding,  made  under  the  authority  of 
the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  priated,  but  the  case  shall  be  reported  to  this  court  by 
the  clerk,  and  the  court  will  thereupon  remand  it  back  to  the 
inferior  court,  in  order  that  a  translation  may  be  there  sup- 
plied and  inserted  in  the  record. 

16.  Docketing  Cases. 

1.  It  shall  be  the  duty  of  the  plaintifif  iu  error  or  appellant 
to  docket  the  case  and  file  the  record  thereof  with  the  clerk 
of  this  court  by  or  before  the  return-day,  whether  in  vacation 
or  in  term  time.  But  for  good  cause  shown  the  justice  or 
judge  who  signed  the  citation,  or  any  judge  of  this  court, 
may  enlarge  the  time  by  or  before  its  expiration,  the  order 
of  enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the 
plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed  upon  producing  a  certificate,  whether 
in  term  or  vacation,  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case  and  cer- 
tifying that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  case  and  file  the  record 
after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  op- 
tion, docket  the  case  and  file  a  copy  of  the  record  with  the 
clerk  of  this  court;  and  if  the  case  is  docketed  and  a  copy  of 
the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  period  of  time  above  limited 
and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu- 
ment at  the  term. 
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3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up 
by  writ  of  error  or  appeal,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered.' 

17.  Docket.* 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order,  and 
such  docket  shall  be  called  at  every  term  or  adjourned  term  ^ 
and  if  a  case  is  called  for  hearing  at  two  terms  successively,, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  sufficient  cause  is  shown  for  further 
postponement. 


•  The  following  note  is  appended  to 
rule  16  in  the  eighth  circuit :  —  "A  de- 
posit of  twenty-five  dollars  to  secure 
clerk's  costs  is  required  before  the  rec- 
ord in  a  cause  ia  filed  and  docketed." 

2  In  the  first  circuit  rule  17  reads 
as  follows:  —  "1.  The  clerk  shall 
enter  and  number  consecutively  upon 
a  docket  to  be  made  for  each  term 
all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronolog- 
ical order.  2.  The  clerk  shall  also 
make  and  print,  thirty  days  before 
the  first  Tuesdays  of  October,  Janu- 
ary and  April,  respectively,  a  calen- 
dar of  all  the  cases  on  the  docket, 
in  the  order  in  which  they  stand 
thereon,  except  as  follows :  The  cal- 
endar for  October  shall  consist,  first, 
of  the  cases  from  the  district  of 
Maine;  second,  those  from  the  dis- 
trict of  Rhode  Island ;  and  third, 
those  from  the  district  of  Massachu- 
setts. The  calendar  for  January 
shall  consist,  first,  of  the  cases  from 
the  district  of  New  Hampshire ;  and 
second,  those  from  the  district  of 
MMsachusetts.  The  calendar  for 
April  shall  consist,  first,  of  the  cases 
from  the  district  of  Maine ;  second, 
those  from  the  district  of  New  Hamp- 
shire ;  third,  those  from  the  district 
of  Rhode  Island  ;  and  fourth,  thqse 
from  the  district  of  Mnssaohusetts.'' 


In  the  seventh  circuit  rule  17  reads 
as  follows :  —  "  The  clerk  shall  pre- 
pare calendars  of  causes  for  the  reg- 
ular terms  of  this  court  to  be  held 
on  the  first  Monday  of  October  in 
each  year,  and  calendars  for  each  ad- 
journed term  of  the  court,  placing 
thereon  in  proper  chronological  order 
only  causes  in  which  the  record  shall 
have  been  printed  fully  thirty  days 
before  such  term  or  such  adjourned 
term,  and  those  causes  in  which,  the 
record  having  been  printed,  briefs 
upon  both  sides  have  been  filed." 

In  the  ninth  circuit  rule  17  reads 
as  follows :  —  "  Docket. —  The  clerk 
shall,  upon  payment  to  him  by  the 
appellant  or  plaintiil  in  error  of  a 
deposit  of  twenty-five  dollars  in  each 
case,  enter  upon  a  docket  all  cases 
brought  to  and  pending  in  the  court 
in  their  proper  chronological  orde?, 
and  such  docket  shall  be  called  at 
every  term  or  adjourned  term ;  and 
if  a  case  is  called  for  hearing  at  two 
terms  successively,  and  upon  the  call 
at  the  second  term  neither  party  is 
prepared  to  argue  it,  it  will  be  dis- 
missed at  the  cost  of  the  plaintiff  in 
error,  or  appellant,  unless  suflicient 
cause  is  shown  for  further  postpone- 
ment" 
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18.  Ceetioeaki. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit. 
And  all  motions  for  such  certiorari  must  be  made  at  the  first 
term  of  the  entry  of  the  case ;  otherwise,  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  ac- 
counting satisfactorily  for  the  delay. 

19.  Death  of  a  Party. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  representatives  in  the 
personalty  or  realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in  and  be  admitted 
parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and 
<letermined  as  in  other  cases ;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  sug- 
gest the  death  on  the  record,  and  thereupon,  on  motion,  ob- 

.  tain  an  order  that  unless  such  representatives  shall  become 
[larties  within  sixty  days,  the  party  moving  for  such  order,  if 
defendant  in  error,  shall  be  entitled  to  have  the  writ  of  error 
or  appeal  dismissed,  and,  'if  the  party  so  moving  shall  be 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree  reversed,  if  it  be  er- 
roneous: Provided,  however,  that  a  copy  of  every  such  order 
shall  be  personally  served  on  said  representatives  at  least 
thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the  opposite  party  within  that  time  to  compel  their  ap- 
pearance, the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court 
of  the  United  States  shall  desire  to  prosecute  a  writ  of  error 
or  appeal  to  this  court  from  any  final  judgment  or  decree 
rendered  in  the  circuit  or  district  court,  and  at  the  time  of 
suing  out  such  writ  of  error  or  appeal  the  other  party  to  the 


1056  CIECTJIT   OOLTETS   OF   APPEALS    RULES.  [APP.  IIL 

suit  shall  be  dead  and  have  no  proper  representative  within 
the  jurisdiction  of  the  court  which  rendered  such  final  judg- 
ment or  decree,  so  that  the  suit  cannot  be  revived  in  that 
court,  but  shall  have  a  proper  representative  in  some  State  or 
Territory  in  the  United  States,  or  in  the  District  of  Columbia, 
the  party  desiring  such  writ  of  error  or  appeal  may  procure 
the  same,  and  may  have  proceedings  on  such  judgment  or 
decree  superseded  or  stayed  in  the  same  manner  as  is  now 
allowed  by  law  in  other  cases,  and  shall,  thereupon,  proceed 
with  such  writ  of  error  or  appeal  as  in  other  cases.  And 
within  thirty  days  after  the  filing  of  the  record  in  this  court, 
the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to 
the  court,  supported  b}'^  affidavit,  that  the  said  party  was  dead 
when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and 
had  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  judgment  or  decree,  so  that  the 
suit  could  not  be  revived  in  that  court,  and  that  said  party 
had  a  proper  representative  in  some  State  or  Territory  of  the 
United  States,  or  in  the  District  of  Columbia,  and  stating^ 
therein  the  name  and  character  of  such  representative,  and 
the  State  or  Territory  or  District  in  which  such  representa- 
tive resides,  and  upon  such  suggestion  he  may  on  motion  ob- 
tain an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or 
appellant  shall  be  entitled  to  open  the  record,  and,  on  hearing, 
have  the  judgment  or  decree  reversed,  if  the  same  be  erroneous. 

Provided,  however,  that  a  proper  citation  reciting  the  sub- 
stance of  such  order  shall  be  served  upon  such  representative,^ 
either  personally  or  by  being  left  at  his  residence  at  least 
thirty  days  before  the  expiration  of  such  ninety  days. 

Provided,  also,  that  in  every  such  case,  if  the  representative 
of  the  deceased  party  does  not  appear  within  ten  days  after 
the  expiration  of  such  ninety  days,  and  the  measures  above 
provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required  by 
the  opposite  party,  the  case  shall  abate:  And  provided,  also, 
that  the  said  representative  may  at  any  time,  before  or  after 
said  suggestion,  come  in  and  be  made  a  party  to  the  suit,  and 
thereupon  the  case  shall  proceed  and  be  heard  and  determined 
as  in  other  oases. 
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20.   Dismissing  Cases. 

Whenever  the  plaintifif  and  defendant,  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant  and  the  appellee  in  an 
appeal,  shall,  by  their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be 
dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed ;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court. 

21.  Motions.' 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and 
shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  b}"^ 
the  court,  shall  be  heard,  unless  previous  notice  has  been  given 
to  the  adverse  party,  or  the  counsel  or  attorney  of  such  party. 

1"  In  the  first  circuit  rule  21  reads  assignment  by  the  court,  shall  be 
as  follows :  —  "1.  The  motion  day  heard,  unless  previous  notice  has 
shall  be  the  first  Tuesday  of  every  been  given  to  the  adverse  party  or 
stated  session  of  the  court,  and  any  his  counsel.  5.  Any  motion,  of  which 
other  Tuesday  while  the  court  shall  counsel  shall  have  given  notice  to 
remain  in  session.  2.  All  motions  the  clerk  in  advance,  shall  be  entered 
to  the  court  shall  be  reduced  to  writ-  on  the  clerk's  list  in  the  order  in 
ing,  and  shall  contain  a  brief  state-  which  he  receives  notice  thereof,  and 
iiient  of  the  facts  and  objects  of  the  shall  have  priority  in  that  order  be- 
niotion.  3.  All  motions  to  dismiss  fore  other  motions,  unless  other- 
writ?  of  error  or  appeals  (except  mo-  wise  specially  ordered  by  the  court 
tions  to  docket  and  dismiss  under  6.  Half  an  hour  on  each  side  shall 
rule  16)  or  to  advance  cases,  or  for  a  be  allowed  to  the  argument  of  a  mo- 
writ  of  certiorari,  and  other  special  tion,  and  no  more,  without  special 
motions,  shall  be  printed,  and  be  ac-  leave  of  the  court  granted  before  the 
companied  by  printed  briefs.  4.  No  argument  begina" 
motion  to  dismiss,  except  on  special 
67 
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22.  Parties  Not  Keadt.' 

1.  "Where  no  counsel  appears,  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant,  when  the  case  is  called 
for  trial,  the  defendant  may  have  the  plaintiff  called  and  the 
writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is 


•  In  the  first  circuit  rule  23  reads  as 
follows:— "Call  and  Order  of  thk 
Calendar.— 1.  On  the  first  Tues- 
Klays  of  October,  January  and  April, 
the  court  will  commence  calling  cases 
for  argument  in  the  order  in  which 
they  stand  on  the  calendar,  and  pro- 
•ceed  from  day  to  day  during  the  ses- 
sion in  the  same  order,  except  as 
hereinafter  provided.  2.  Where  no 
■counsel  appears  and  no  brief  has 
been  filed  for  the  plaintiff  in  error  or 
appellant,  when  the  case  is  called  for 
trial,  the  defendant  may  have  the 
plaintiff  called  and  the  writ  of  error 
or  appeal  dismissed.  3.  Where  the 
defendant  falls  to  appear  when  the 
case  is  called  for  trial,  the  court  may 
proceed  to  hear  an  argument  on  the 
part  of  the  plaintiff,  and  to  give  judg- 
ment according  to  the  right  of  the 
case.  4  When  a  case  is  reached  in 
the  regular  call  of  the  calendar,  and 
there  is  no  appearance  for  either 
pHrty.  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff.  5.  If  the 
parties,  or  either  of  them,  shall  be 
ready  when  the  case  is  called,  the 
same  will  be  heard;  and  if  neither 
party  shall  lie  ready,  the  case  maybe 
dismissed,  or  be  postponed  to  the 
next  session  for  the  same  district, 
as  the  court  may  order.  6.  If  a  case 
is  called  for  hearing  at  two  stated 
sessions  successively,  and  upon  the 
call  at  the  second  session  neither 
party  is  prepared  to  argue  it,  it  will 
be  dismissed  at  the  cost  of  the  plaint- 
iff in  error  or  appellant,  unless  suffi- 
cient   cause    is    shown  for  further 


postponement  7,  The  court  may,  by 
order  entered  on  the  first  day  of  any 
stated  session,  make  special  assign- 
ments for  the  purpose  of  grouping 
cases  in  which  the  same  judges  are 
to  sit  8.  No  case  coming  from  the 
district  of  Massachusetts  shall  be 
called  before  the  second  Tuesday  of 
the  session.  9.  The  court  will  not 
hear  arguments  on  Mondays  or  Sat- 
urdays unless  for  special  cause  it  shall 
so  order.  10.  Five  cases  shall  be  con- 
sidered as  liable  to  be  called  on  each 
day  during  a  stated  session ;  but  on 
the  coming  in  of  the  court  on  each 
day  the  entire  number  of  five  cases 
will  he  called,  with  a  view  to  the 
disposition  of  such  of  them  as  are 
not  to  be  argued.  11.  Revenue  and 
other  cases  In  which  the  United 
States  are  concerned,  and  which  also 
involve  or  affect  some  matter  of 
general  public  interest  and  criminal 
cases,  and  cases  once  adjusted  by  this 
court  on  their  merits,  and  again 
brought  up  by  writ  of  error  or  ap- 
peal, may  be  advanced  by  leave  or 
order  of  the  court  12.  Two  or  more 
cases  involving  the  same  question 
may,  by  leave  of  the  court  be  heard 
together,  to  be  argued  as  one  case  or 
more,  as  the  court  may  order.  13.  No 
stipulation  or  agreement  of  counsel 
to  pass  or  postpone  a  case,  or  to  sub- 
stitute one  case  for  another,  shall  be 
recognized  as  binding.  A  case  can 
only  be  so  passed,  postponed  or  sub- 
stituted upon  application  made  and 
leave  granted  in  open  court" 
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called  for  trial,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintifif,  and  to  give  judgment  according  to 
the  right  of  the  case. 

3.  When  a  case  is  reached  in  th&  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff.' 


23.  Printing  Eeooeds.' 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print 
and  file  with  the  clerk  of  the  court,  at  least  six  days  before 


•  In  the  sixth  circuit  rule  22  is 
amended  by  adding  another  section, 
a«  follows: — "4  All  causes  shall 
stand  for  hearing  when  the  time 
allowed  for  printing  the  records  and 
the  briefs  of  both  parties  shall  have 
expired;  provided,  however,  that 
causes  may  be  heard  when  the  rec- 
ords and  briefs  therein  are  printed, 
though  the  time  allowed  for  printing 
records  and  briefs  may  not  have  ex- 
pired." 

2  Rule  23  in  the  second  circuit  reads 
as  follows: — "On  the  filing  of  the 
transcript  in  every  case,  the  clerk 
shall  forthwith  cause  fifteen  copies 
«f  the  same  to  be  printed,  and  shall 
furnish  three  copies  thereof  to  each 
party,  at  least  thirty  days  before  the 
argument,  and  shall  file  nine  copies 
thereof  in  his  office.  The  parties 
may  stipulate  in  writing  that  parts 
only  of  the  record  shall  be  printed, 
and  the  case  may  be  heard  on  the 
parts  so  printed :  but  the  court  may 
direct  the  printing  of  other  parts  of 
the  record.  The  clerk  shall  be  en- 
titled to  demand  of  the  appellant,  or 
plaintiff  in  error,  the  cost  of  printing 
the  reco-d,  before  ordering  the  same 
to  be  done.  If  the  record  shall  not 
have  been  printed  when  the  case  is 
reached  for  argument,  for  failure  of 
a  party  to  advance  the  costs  of  print- 
ing, the  case  may  be  dismissed.     In 


case  of  reversal,  affirmance,  or  dis- 
missal, with  costs,  the  amount  paid 
for  printing  tne  record  shall  be  taxed 
against  the  party  against  whom  costa 
are  given." 

Rule  23  in  the  first  circuit  reads  as 
follows : — "  1.  In  all  cases  the  plaint- 
iff in  error  or  appellant,  on  docketing 
a  case  and  filing  the  record,  shall 
enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfac- 
tion, for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to 
be  made  of  the  cost  of  printing  the 
record,  and  of  his  fees  for  preparing 
it  for  the  printer,  and  shall  notify  to 
the  party  docketing  the  case  the 
amount  of  the  estimate.  If  he  shall 
not  pay  it  within  a  reasonable  time 
the  clerk  shall  notify  the  adverse 
party,  and  he  may  pay  it  If  neither 
party  shall  pay  it,  and  for  want  of 
such  payment  the  record  shall  not 
have  been  printed  when  the  case  is 
reached  at  the  regular  call  of  the 
docket^  the  cause  may  be  dismissed. 

3.  Upon  payment  by  either  party  of 
the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall 
be  printed,  under  the  clerk's  super- 
vision, for  the  use  of  the  court  and 
of  counsel.  4.  The  clerk  shall  take 
to  the  printer  the  original  transcript 
on  file ;  but  shall  cause  copies  to  be 
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the  case  is  called  for  argument,*  twenty  ^  copies  of  the  record, 
unless  a  different  order  as  to  such  printing  is  made  by  the 
court,  either  of  its  own  motion,  or  upon  application  made  at 
least  ten  days  before  the  case  is  called  for  argument,  and  shall 


made  for  the  printer  of  such  original 
papers  sent  up  under  rule  14  or  other 
original  papers,  as  are  necessary  to 
be  printed.  5.  The  clerk  shall  super- 
vise the  printing,  and  see  that  the 
printed  copies  are  properly  indexed ; 
and  he  shall  distribute  printed  copies 
to  the  judges  and  the  reporter,  from 
time  to  time,  as  required,  and  three 
copies  to  the  counsel  for  each  party. 
An  additional  number  of  copies  may 
be  printed  at  the  request  of  either 
party  for  his  own  use  and  at  his  own 
expense,  or  by  order  of  the  court. 
6.  The  parties  may  stipulate  in  writ- 
ing that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be 
heard  on  the  parts  so  printed ;  but 
the  court  may  direct  the  printing  of 
other  parts  of  the  record.  7.  The 
clerk  may  receive  from  either  party, 
and  use  as  parts  of  the  printed  record, 
so  far  as  the  same  may  be  of  proper 
and  convenient  size  and  type,  any 
portions  which  have  been  printed  in 
any  other  court,  and  also  printed 
copies  of  patents  and  other  exhibits, 
allowing  the  party  furnishing  the 
same  such  sum  therefor  as  the  clerk 
deems  reasonable,  to  be  added  to  and 
form  a  part  of  the  cost  of  printing. 
8.  The  clerk  shall  receive  from  the 
party  at  whose  expense  the  record 
is  printed,  in  addition  to  the  cost 
of  printing,  fifteen  cents  for  each 
printed  page  of  the  record  and  index, 
in  full  for  preparing  the  record  for 
the  printer,  indexing  the  same,  super- 
vising the  printing,  distributing  the 
copies,  and  for  all  other  incidental 


services  relating  to  the  subject-mat- 
ter of  this  rule,  to  be  accounted  for 
with  his  emoluments.  9.  If  the  act- 
ual cost  of  printing  the  record,  to- 
gether with  the  fee  of  the  clerk, 
shall  be  less  than  the  amount  esti- 
mated and  paid,  the  amount  of  the 
difference  shall  be  refunded  by  the 
clerk  to  the  party  paying  it.  If  the 
actual  cost  and  clerk's  fee  shall  ex- 
ceed the  estimate,  the  excess  shall  be 
paid  to  the  clerk  before  the  delivery 
of  a  printed  copy  to  either  party  or 
his  counsel.  10.  In  case  of  reversal, 
afSrmance  or  dismissal,  with  costs, 
the  cost  of  printing  the  record  and 
the  clerk's  fee  shall  be  taxed  against 
the  party  against  whom  costs  are 
given,  and  shall  be  inserted  in  the 
body  of  the  mandate  or  other  proper 
process. 

In  lieu  of  rule  23  the  following  rule 
was  adopted  in  the  third  circuit,  De- 
cember 7,  1893,  "the  same  to  apply 
to  cases  hereafter  brought  to  this 
court :  —  1.  On  the  filing  of  the  tran- 
script, the  clerk  shall  forthwith  cause 
twenty  copies  of  the  record  to  be 
printed,  and  shall  furnish  three  copies 
thereof  to  each  party  at  least  six  days 
before  the  case  is  called  for  argument, 
and  shall  file  fourteen  copies  thereof 
in  his  office.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the 
record  shall  be  printed,  and  the  case 
may  be  heard  on  the  parts  so  printed; 
but  the  court  may  direct  the  printing 
of  other  parts  of  the  record.  The 
clerk  may  demand  of  the  plaintiff  in 
error,  or  appellant,  the  cost  of  print- 


1  In .  the  fourth  circuit  "  at  least 
twenty  days  before  every  term  or 
adjourned  term." 


2  In  tlie  second  circuit  fifteen  copies 
to  be  printed  by  the  clerk  (see  the 
first  note  to  this  rule). 
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furnish  three  copies  of  the  printed  record  to  the  adverse  party 
at  least  six  days  before  the  argument.'  The  parties  may  stip- 
ulate in  writing  that  parts  only  of  the  record  shall  be  printed, 
and  the  case  may  be  heard  on  the  parts  so  printed,  but  the 


ing  the  record  before  ordering  the 
same  to  be  dona  If  the  record  shall 
not  have  been  printed  when  the  case 
is  reached  in  the  regular  call  of  the 
docket,  because  of  the  failure  of  a 
party  to  advance  the  cost  of  printing, 
the  case  may  be  dismissed.  In  case 
of  reversal,  aflSrraance  or  dismissal 
with  costs,  the  amount  paid  for  print- 
ing the  record  shall  be  taxed  against 
the  party  against  whom  costs  are 
given.  2.  The  clerk  shall  receive 
from  either  party,  and  use  as  parts  of 
the  printed  record,  so  far  as  the  same 
may  be  of  proper  and  convenient  size 
and  type,  any  portion  which  have 
been  printed  in  any  other  court,  and 
also  printed  copies  of  patents  and 
other  exhibits,  allowing  the  party 
furnishing  the  same  such  sum  there- 
for as  the  clerk  deems  reasonable,  to 
be  added  to  and  form  a  part  of  the 
cost  of  printing. 

In  the  sixth  circuit  rule  23  reads 
as  follows : —  "  1.  The  clerk  shall  su- 
pervise the  printing  of  all  records, 
and  upon  the  docketing  of  a  case 
shall  forthwith  cause  an  estimate  to 
be  made  of  the  cost  of  printing  the 
record,  and  his  fee  for  preparing  it 
for  the  printer,  and  for  supervising 
the  printing  thereof,  and  shall  at 
once  notify  the  attorney  for  the 
plaintiff  in  error,  or  appellant,  of  the 
a  mount  of  such  estimate,  which  shall 
be  paid  to  the  clerk  within  ten  days 
after  such  notice.  If  not  so  paid  the 
writ  of  error  or  appeal  may  be  dis- 
missed upon  the  motion  of  the  op- 
posite party  or  by  the  court  of  its 


own  motion.  2.  After  the  payment 
to  him  of  such  estimate  the  clerk 
shall  cause  at  least  twenty-five  copies 
of  the  record  to  be  printed  forthwith, 
and  shall  furnish  to  each  of  the  re- 
spective  parties  three  copies  thereof, 
and  take  a  receipt  therefor.  8.  Par- 
ties may  agree  by  written  stipulation 
filed  with  or  prior  to  the  filing  of 
the  record  that  parts  only  of  the  rec- 
ord shall  be  printed;  and  the  case 
may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing 
of  other  parte  of  the  record.  4.  If 
the  cost  of  printing  and  supervision 
shall  be  less  than  the  amount  esti- 
mated and  paid,  the  clerk  shall  re- 
fund the  difference  to  the  party  pay- 
ing the  same.  If  the  cost  is  greater 
than  the  estimate,  the  amount  of  such 
excess  shall  be  paid  to  the  clerk  be- 
fore he  shall  file  the  printed  record 
or  deliver  any  copies  thereof.  5.  In 
case  of  reversal,  affirmance  or  dis- 
missal, with  costs,  the  amount  paid 
for  printing  and  supervision  shall 
be  taxed  against  the  party  against 
whom  the  costs  are  given,  and  shall 
be  inserted  in  the  mandate  or  other 
proper  process.  6.  In  any  case  where 
the  case  shall  have  been  printed  in 
the  court  below,  either  circuit  judge 
may,  on  the  written  application  of 
the  plaintiff  in  error  or  appellant, 
order  that  such  printed  record,  if 
properly  indexed,  may  be  used  in 
place  of  the  printing  hereinbefore 
provided  for.  7.  The  clerk  of  this 
court  shall  receive  proposals  for 
printing,  which  shall   be  submitted 


1  In  the  second  circuit  "  at  least 
thirty  days  before  the  argument," 
ctr.  (see  the  first  note  to  this  rule). 


In  the  fourth  circuit  "  at  least  ten 
days  before  the  term  or  adjourned 
term." 
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court  may  direct  the  printing  of  other  parts  of  the  record.  If 
the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,  the  case  may  be  dismissed. 


to  the  senior  circuit  judge,  who  may 
in  his  discretion  award  such  printing 
to  the  lowest  and  best  bidder,  and  all 
such  printing  shall  be  done  by  the 
person  to  whom  the  same  is  so 
awarded.  And  when  a  case  shall  be 
heard  upon  a  record  printed  in  the 
court  below,  the  cost  for  pricting 
shall  be  taxed  on  the  basis  of  such 
bid  for  printing,  except  when  the 
parties  otherwise  agree.  8.  The  fees 
of  the  clerk  of  this  court  for  super- 
vision shall  be  the  same  as  those  of 
the  clerk  of  the  Supreme  Court  for 
the  same  services,  which  are  at  pres- 
ent designated  by  Supreme  Court 
Rule  24,  as  follows:  For  preparing 
the  record  or  a  transcript  thereof  for 
the  printer,  indexing  the  same,  su- 
pervising the  printing,  and  distribut- 
ing the  printed  copies  to  the  judges, 
the  reporters,  and  the  parties  or  their 
counsel,  fifteen  cents  per  folio. 
Promulgated  January  2,  1894" 

Rule  23  in  the  seventh  circuit  reads 
as  follows:  —  "1.  In  all  cases  the 
plaintiS  in  error  or  appellant,  on 
,  docketing  a  case  and  filing  the  rec- 
ord, shall  enter  into  an  uudertakingto 
the  clerk,  with  surety  to  be  approved 
by  the  clerk,  for  the  payment  of  all 
costs  which  shall  be  incurred  in  the 
cause.  2.  The  clerk,  upon  the  dock- 
eting of  a  case,  shall  forthwith  cause 
an  estimate  to  be  made  of  the  cost  of 
printing  the  record  and  of  his  fees  for 
preparing  it  for  the  printer  and  for 
supervising  the  printing  thereof,  and 
shall  at  once  notify  the  attorney  for 
the  plaintiff  in  error,  or  appellant,  of 
the  amount  of  such  estimate,  which 
shall  be  paid  to  the  clerk  within  ten 
days  after  such  notice.  If  not  so 
paid  the  writ  of  error  or  appeal  may 
be  dismissed  upon  the  motion  of  the 


opposite  party,  or  by  the  court  of  its 
own  motion.  3.  The  clerk  shall  cause 
the  record  in  all  cases  to  be  printed 
forthwith  after  the  payment  of 
such  estimate,  and  shall  immediately 
thereafter  furnish  to  each  of  the  re- 
spective parties  at  least  three  copies 
of  the  printed  record,  taking  a  re- 
ceipt therefor;  and  the  parties  may, 
by  written  stipulation  filed  with  or 
prior  to  the  filing  of  the  record,  agree 
that  only  parts  of  the  record  shall  be 
printed,  and  the  case  may  be  heard 
only  on  the  parts  so  printed ;  but  the 
court  may  direct  the  printing  of 
other  parts  of  the  record.  4.  The 
clerk  shall  cause  at  least  twenty-five 
copies  of  the  record  to  be  printed, 
and  may  print  a  larger  number  on 
the  request  of  either  party,  on  pay- 
ment of  the  amount  necessary  for 
the  printing  of  such  extra  copies. 
5.  The  clerk  shall  supervise  the  print- 
ing, and  see  that  the  printed  record 
is  properly  indexed.  He  shall  dis- 
tribute the  printed  copies  to  the  jus- 
tices of  the  court  from  time  to  time 
as  required.  If  the  cost  of  printing 
the  record,  together  with  the  clerk's 
fee  for  supervising  the  same,  shall  be 
less  than  the  amount  estimated  and 
paid,  the  difference  shall  be  refunded 
by  the  clerk  to  the  party  paying  the 
same.  If  the  actual  cost  and  the 
clerk's  fee  shall  exceed  the  clerk's 
estimate,  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he 
shall  deliver  or  file  the  printed  rec- 
ord or  any  copies  thereof.  6.  lu  case 
of  reversal,  afiBrmance  or  dismissal 
with  costs,  the  amount  of  the  cost  of 
the  printing  of  the  record  and  of  the 
clerk's  fee  for  supervising  the  same 
shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and 
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In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the 
amount  paid  for  printing  the  record  shall  be  taxed  against  the 
party  against  whom  costs  are  given. 


shall  be  inserted  in  the  body  of  the 
mandate  or  other  proper  process. 
7.  Upon  the  clerk's  producing  satis- 
factory evidence  by  affidavit  or  the 
acknowledgment  of  the  parties,  or 
their  sureties  or  attorneys,  of  having 
served  a  copy  of  the  bill  of  fees  due 
from  them  respectively  in  this  court 
sn  such  parties,  their  sureties  or  at- 
torneys, an  attachment  shall  issue 
against  such  parties  or  their  sureties 
respectively  to  compel  the  payment 
of  said  feea  8.  The  clerk  shall  adopt 
a  uniform  size  for  the  printing  of  all 
records,  and  the  same  shall  be  printed 
in  small  pica  type,  on  clear  white 
paper,  with  a  margin  of  not  less  than 
an  inch  and  a  half,  and  show  by  a 
note  or  memorandum  the  time  when 
each  pleading  or  document  was  filed, 
and  the  printed  record  shall  also 
contain  running  titles  of  its  contents. 
9.  The  briefs  of  attorneys  shall  also 
be  printed,  and  conform  as  nearly  as 
practicable  to  the  size  of  the  printed 
record.  10.  The  clerk  shall,  on  or 
before  the  conclusion  of  each  case, 
collect  and  file,  or  otherwise  preserve 
together,  one  copy  of  the  printed  rec- 
ord and  of  each  brief,  printed  motion 
and  argument  submitted  in  each 
case.  11.  In  any  case  where  the  rec- 
ord shall  have  been  printed  in  the 
court  below,  the  presiding  judge  may, 
on  the  application  of  the  plaintiff  in 
error  or  appellant,  order  that  such 
printed  record,  if  properly  indexed, 
may  be  used  in  place  of  the  printing 
hereinbefore  provided  for.  12.  The 
clerk  of  this  court  shall  advertise  for 
proposals  for  the  printing  herein- 
before provided  for,  which  proposals 
shall  be  submitted  to  the  senior  cir- 
cuit judge  of  the  court,  who  shall 
award  such  printing  to  the  lowest 


and  best  bidder ;  and  all  such  print- 
ing shall  be  done  by  the  person  to 
whom  the  same  is  so  awarded.  And 
when  a  case  shall  be  heard  upon  the 
record  printed  in  the  court  below, 
the  costs  for  printing  shall  be  taxed 
on  the  basis  of  such  bid  for  printing, 
except  when  the  parties  otherwise 
agrea  13.  The  fees  of  the  clerk  of 
this  court  shall  be  the  same  as  those 
of  the  clerk  of  the  Supreme  Court 
for  the  same  services  which  are  at 
present  designated  by  the  Supreme 
Court  rule  24." 

Rule  33  in  the  eighth  circuit  reads 
as  follows : —  "  1.  The  plaintiff  in 
error  or  appellant  may,  within  twenty 
days  after  the  allowance  of  any  writ 
of  error  or  appeal,  serve  on  the  ad- 
verse party  a  copy  of  a  statement  of 
the  parts  of  the  record  which  he 
thinks  necessary  for  the  considera- 
tion of  the  errors  assigned,  and  file 
the  same,  with  proof  of  service 
thereof,  with  the  clerk  of  this  court ; 
the  adverse  party,  within  twenty 
days  thereafter,  may  designate  in 
writing  and  file  with  the  clerk  addi- 
tional parts  of  the  record  which  he 
thinks  material,  and,  if  he  shall  not 
do  so,  he  shall  be  held  to  have  con- 
sented to  a  hearing  on  the  parts  des- 
ignated by  the  plaintiff  in  error  or 
appellant  If  parta  of  the  record 
shall  be  so  designated  by  one  or  both 
of  the  parties,  the  clerk  shall  print 
those  parts  only;  and  the  court  will 
consider  nothing  but  thoae  parts  of 
the  record  in  determininr;  the  ques- 
tions raised  by  the  errors  assigned. 
If  at  the  hearing  it  shall  a  ppear  that 
any  material  part  of  the  record  has 
not  been  printed,  the  writ  of  error  or 
appeal  may  be  dismissed,  or  such 
other   order    made  as  the    circum- 
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24.  Bbiefs. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant '  shall 
file  with  the  clerk  of  this  court,  at  least  six  *  days  before  the 
case  is  called  for  argument,  twenty '  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting 
succinctly  the  questions  involved  in  the  manner  in  which  they 
are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in. 
cases  brought  up  by  writ  of  error,  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged ; 
and  in  cases  brought  up  by  appeal,  the  specification  shall 
state,  as  particularly  as  may  be,  in  what  the  decree  is  al- 
leged to  be  erroneous.  "When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  specification 
shall  quote  the  full  substance  of  the  evidence  admitted  or  re- 
jected. When  the  error  alleged  is  to  the  charge  of  the  court, 
the  specification  shall  set  out  the  part  referred  to  totidem 

stances  may  appear  to  the  court  to  dismissal    with    costs,    the    amouut 

require.    If  the  defendant  in  error  paid  for  printing  the  record  shall  be 

or  appellee  shall  have    caused  un-  taxed  against  the  party  against  whom 

necessary  parts  of  the  record  to  be  costs  are  given.    Promulgated  June 

printed,  such  order  as  to  costs  may  20,  1893." 

be  made  as  the  court  shall  think  •  In  the  sixth  circuit  the  words  "or 

proper.    2.  On  the  filing  of  the  tran-  appellant "  are  omitted  from  section  1 

script  in  every  case  the  clerk  shall  of  rule  24.     [As  amended  June  22, 

cause  the  same,  or  the  parts  thereof  1893.] 

designated  under  this  rule,  to  be  2 in  the  second  circuit  "twenty." 
printed,  and  shall  furnish  three  cop-  In  the  fourth  circuit  "  ten."  In  the 
ies  of  the  record  so  printed  to  each  eighth  circuit  "twenty."'  In  the 
party  at  least  thirty  days  before  the  ninth  circuit  "  fifteen."  In  the  sixth 
argument  3.  The  clerk  shall  be  en-  circuit  after  the  word  "  court"  is  in- 
titled  to  demand  of  the  appellr.nt  or  serted  the  clause  "within  twenty- 
plaintiS  in  error  the  cost  of  printing  five  days  after  the  filing  of  the 
the  record  before  ordering  the  same  printed  copies  of  the  record  as  re- 
to  be  done.  4.  If  the  record  shall  quired  in  rule  23  as  amended ;"  and 
not  have  been  printed  when  the  case  in  the  seventh  circuit,  "  within  fifteen 
is  reached  for  argument,  for  failure  days  after  the  date  of  the  delivery  by 
of  a  party  to  advance  the  costs  of  the  clerk  of  the  printed  record." 
printing,  the  case  may  be  dismissed.  » In  the  second  circuit  "  ten." 
5.  In  case  of  reversal,  aflBrmance  or 
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verbis,  whether  it  be  in  instructions  given  or  in  instructions 
refused.  When  the  error  alleged  is  to  a  ruling  upon  the  re- 
port of  a  master,  the  specification  shall  state  the  exception  to 
the  report  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of 
the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to 
the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  "When  a  statute  of  a  State  is  cited,  so 
much  thereof  as  may  be  deemed  necessary  to  the  decision  of 
the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall 
file  %vith  the  clerk  twenty '  printed  copies  of  his  brief  at  least 
three  "^  days  before  the  case  is  called  for  hearing.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  specification  of  errors 
shall  be  required,  and  no  statement  of  the  case  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted.' 

4.  When  there  is  no  assignment  of  errors,  as  required  by 
section  997  of  the  Kevised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court ;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded ;  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion ; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default  he 
will  not  be  heard,  except  on  consent  of  his  adversary  and  by 
request  of  the  court. 

'  In  the  second  circuit  the  first  sen-  of  his  brief  within  forty  days  after 

tence  of  section  3  of  rule  24  reads  as  the  filing  of  the  printed  record,  as 

follows :  — "  The  counsel  for  a  defend-  required  by  rule  23  aa  amended." 

ant  in  error  or  an  appellee  shall  file  ^In  the  ninth  circuit  "five."    In 

with  the  clerk,  at  least  ten  days  be-  the  seventh  circuit  "within  fifteen 

fore  the  case  is  called  for  hearing,  ten  days  after  the  filing  of  the  brief  of 

cfjpies  of  his  printed  brief,  one  of  the  plaintiff  in  error  or  appellant." 

which  shall,  on  application,  be  fur-  "  In  the  seventh  circuit  the  foUow- 

nisbed  to  each  of  the  counsel  on  the  ing  sentence  is  added  to  section  3  of 

opposite  side."  rule  24 :  — "  Either  party  may,  at  or 

In  the  sixth  circuit  the  first  sen-  before  the  argument  of  the  cause, 
tence  of  section  3  of  rule  24  reads  as  file  a  supplemental  brief  strictly  con- 
follows :—"  The  counsel  for  a  defend-  fined  to  matter  in  reply  to  the  brief 
ant  in  error  or  an  appellee  shall  file  of  the  opposite  party.'' 
with  the  clerk  twenty  printed  copies 
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6.  When  no  counsel  appears  for  one  of  the  parties  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be 
heard  for  the  adverse  party ;  but  if  a  printed  brief  or  argu- 
ment is  filed,  the  adverse  party  will  be  entitled  to  be  heard 
by  two  counsel. 

25.  Oral  Aeouments. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be 
entitled  to  open  and  conclude  the  argument  of  the  case.  But 
when  there  are  cross-appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argu- 
ment, and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their 
discre|;ion;  provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
arguments.' 

26.  FoEM  OF  Peintbd  Reooeds,  Aegitments  and  Beiefs.* 

All  records,  arguments  and  briefs  printed  for  the  use  of  the 
court  must  be  in  such  form  and  size  that  they  can  be  conven- 
iently bound  together,  so  as  to  make  an  ordinary  octavo 
volume. 

1  In  the  seventh  circuit  another  pages  to  be  nine  and  one-fourth  by 
section  is  added  to  rule  25  as  fpl-  six  and  one-fourth  inches,  except 
lows:  — "Reading  at  length  from  that  in  patent  cases  the  size  of  the 
briefs  or  reported  cases  shall  not  be  pages  shall  be  ten  and  three-fourths 
indulged."  by  seven    and   five-eighths  inches; 

2  In  the  fourth  circuit  rule  36  reads  that  is  to  say,  large  enough  to  bind  in 
as  follows :— ••  All  records,  arguments  copies  of  patent-office  drawings  and 
and  briefs  printed  for  the  use  of  this  specifications  without  folding.  So 
court  shall  be  in  small  pica  type,  much  of  the  record  as  was  printed 
twenty-four  pica  "ems"  to  a  line,  in  the  court  below  maybe  used  in 
with  an  index  and  a  suitable  cover  this  court  if  they  conform  to  this 
containing  the  title  of  the  court  and  rule." 

the  cause,  the  court  from  which  the  In  the  sixth  circuit  rule  26  (as 
case  is  brought  into  this  court,  and  amended  January  2,  1894)  reads  as 
the  number  of    the    case.    Size  of    follows:  —  "1.  All  records  shall  be  of 
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27.  Copies  of  Keooeds  and  Briefs.' 

The  clerk  shall  carefully  preserve  in  his  oflBce  one  copy  of 
the  printed  record  in  every  case  submitted  to  the  court  for  it» 
consideration,  and  of  all  printed  motions,  briefs  and  argu- 
ments filed  therein. 

28.  Opinions  of  the  Court. 

1.  All  opinions  delivered  by  the  court  shall,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  re- 
corded.* 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the 
clerk  of  this  court  for  preservation.' 

3.  The  opinions  printed  under  the  supervision  of  the  judge 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a 
book  of  records ;  but  at  the  end  of  each  term  the  clerk  shall 
cause  such  printed  opinions  to  be  bound  in  a  substantial  manner 
into  one  or  more  volumes,  and  when  so  bound  they  shall  be 
deemed  to  have  been  recorded  within  the  meaning  of  this  rule.* 


a  uniform  size,  printed  in  small  pica 
type,  twenty-four  pica  ems  to  a  line, 
forty-eight  lines  to  a  page,  solid,  with 
an  indejs,  and  a  suitable  cover  con- 
taining the  title  of  the  court  and 
cause,  the  court  from  which  the  case 
is  brought  to  this  court,  and  the 
number  of  the  case ;  size  of  pages  to 
be  nine  and  one-fourth  by  six  and 
one-fourth  inches,  except  that  in  pat- 
ent cases  the  size  of  the  pages  shall 
be  ten  and  three-fourths  by  seven 
and  five-eighths  inches;  that  is  to 
say,  large  enough  to  bind  in  copies 
of  patent-office  drawings  and  specifi- 
cations without  folding.  2.  All  ar- 
guments and  briefs  of  attorneys  shall 
be  printed  and  conform  as  near  as 
practicable  to  the  size  of  the  printed 
record." 

In  the  seventh  circuit  rule  26  is  re- 
pealed. See  section  9  of  the  amended 
rule  23  in  the  seventh  circuit  —  rule 
23,  n.,  at  p.  1063,  supra. 

In  the  ninth  circuit  rule  37  reads 
:i<  fnliowa :  —"All  records,  arguments 


and  briefs  printed  for  the  use  of  the 
court  must  be  printed  on  unruled 
white  writing  paper,  nine  and  one- 
quarter  inches  long  and  six  and  one- 
quarter  inches  wide.  The  printed 
page,  exclusive  of  any  marginal  note, 
reference  or  running  head,  must  be 
seven  inches  long  and  four  inches 
wide,  and  the  record  must  be  prop- 
erly indexed.  Pica  double-leaded  is 
the  only  mode  of  composition  al- 
lowed." 

1  In  the  seventh  circuit  rule  27  is  re- 
pealed. See  section  10  of  the  amended 
rule  23  in  the  seventh  circuit  —  rule 
28,  n.,  at  p.  1063,  supra. 

2  In  the  third  circuit  section  1  of 
this  rule  reads  as  follows:  —  "All 
written  opinions  delivered  by  the 
court  shall  be  delivered  to  the  clerk 
and  recorded." 

3  In  the  third  circuit  section  3  of 
this  rule  is  omitted. 

*  In  the  sixth  circuit  section  8  of 
this  rule  is  omitted. 
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29.  Eeheabino.' 

A  petition  for  rehearing  after  judgment  can  be  presented 
only  at  the  term  at  which  judgment  is  entered,  unless  by  spe- 
cial leave  granted  during  the  term,  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by 
certificate  of  counsel ;  and  will  not  be  granted,  or  permitted 
to  be  argued,  unless  a  judge  who  concurred  in  the  judgment 
desires  it  and  a  majority  of  the  court  so  determines. 

30.  Interest. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court 
and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment 
below  until  the  same  is  paid,  at  the  same  rate  that  similar 
judgments  bear  interest  in  the  courts  of  the  State '  where  such 
judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceed- 
ings on  the  judgment  of  the  inferior  court,  and  shall  appear 
to  have  been  sued  out  merely  for  delay,  damages  at  a  rate  not 
exceeding  ten  per  cent.,  in  addition  to  interest,  shall  be  awarded 
upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 

I  Rule  29  in  the  sixth  circuit  reads  shall  be  in  print,  and  be  served  forth- 
as  follows :  —  "  Reheaking. —  A  pe-  with  by  copy  upon  the  opposing 
tition  for  rehearing  after  judgment  party,  who,  within  twenty  days  from 
can  be  presented  only  within  thirty  such  service,  may  file  a  printed  an- 
days  after  such  judgment  and  not  swer,  and  the  petition  shall  be  de- 
lator, unless  by  special  leave  granted  termined  without  oral  arguments, 
during  such  thirty  days ;  and  must  unless  otherwise  ordered.  If  a  pe- 
be  printed,  and  briefly  and  distinctly  tition  be  not  filed  within  the  time 
state  its  grounds,  and  be  supported  allowed,  or  upon  the  overruling  of 
by  certificate  of  counsel;  and  will  a  petition,  the  clerk  shall,  without 
not  be  granted,  or  permitted  to  be  ar-  special  order,  issue  the  mandate  of 
gued,  unless  a  judge  who  concurred  the  court  to  the  court  below.  The 
in  the  judgment  desires  it,  and  a  ma-  copies  of  such  petition  or  answer 
jority  of  the  court  so  determines."  shall  be  filed  with  the  clerk  of  this 

In  the  seventh    circuit  this  rule  court." 

reads  as  follows:  —  "A  petition  for  '  In  the  second,  fourth,  fifth,  sixth, 

rehearing  must  be  filed  within  thirty  seventh,  eighth,  and  ninth  circuits 

days  after  entry  of  judgment  or  de-  respectively,   the   words    "  or  Terri- 

cree,  or  after  filing  of  the  opinion,  tory"  follow  the  word  "State." 


App.  III.]         oiRcurr  cooets  of  appeals  rdlbs.  1069 

ment  of  money  in  cases  in  equity,  unless  otherwise  ordered  by 
this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  bo 
allowed,  if  specially  directed  by  the  court. 

31.  Costs. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
<3ourt,  except  where  the  dismissal  shall  be  for  want  of  juris- 
diction,' costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
<3ourt,  costs  shall  be  allowed  to  the  plaintiff  in  error  or  appel- 
lant, unless  otherwise  ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be  taxable 
in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  oases 
where  the  United  States  are  a  party,  but  in  such  cases  no  costs 
shall  be  allowed  in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the 
mandate,  or  other  proper  process,  sent  to  the  court  below, 
and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  aertiorari  or  otherwise,  the  fees  of  the  clerk  of  this 
court  shall  be  paid  before  a  transcript  of  the  record  shall  be 
transmitted  to  the  Supreme  Court. 

32.  Mandate. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or 
other  proper  process  in  the  nature  of  a  procedendo  shall  be 
issued  on  the  order  of  this  court  to  the  court  below  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this 
court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain.* 

1  In  the  eighth  circuit  the  clause  2  in  the  fifth  circuit  rule  33  ia 
" except  where  the  dismissal  shall  be  amended  as  follows: — "Provided 
/or  want  nf  iurisdirt'on  "  is  omitted,     that  in   all   cases  entitled   to  prece- 
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33.  Custody  of  Peisonbbs  on  Habeas  Cobpus. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of  habeas  corpus,  the 
custody  of  the  prisoner  shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  has  been  issued,  the 
prisoner  shall  be  remanded  to  the  custody  from  which  he  was 
taken  by  the  writ,  or  shall,  for  good  cause  shown,  be  detained 
in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recogni- 
zance, as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  prisoner,  he  shall  be  enlarged  upon 
recognizance,  with  surety,  for  appearance  to  answer  the  judg- 
ment of  the  appellate  court,  except  where,  for  special  reasons,, 
sureties  ought  not  to  be  required. 

34.  Models,  Diagbams  and  Exhibits  of  Material. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  ten  days  before 
the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in 
the  custody  of  the  marshal  for  the  inspection  of  the  court 
on  the  hearing  of  a  case  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is  not 
done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel 

dence  in  this  court  under  section  7  date  or  othier  process  of  procedendo 
of  the  act  approved  March  3,  1891,  shall  issue  when  a  petition  to  rehear 
the  mandate  or  other  proper  process  is  pending,  unless  specially  ordered." 
may  be  issued  by  the  clerk  after  the  In  the  eighth  circuit,  by  an  order 
expiration  of  seven  days  from  the  entered  February  20,  1893,  the  clerk 
date  of  the  rendition  of  the  decree  of  is  directed  to  issue  a  mandate  or 
this  court,  unless  otherwise  ordered  other  proper  process  to  the  court  be- 
by  the  court  or  one  of  the  judges  low  in  all  cases  sixty  days  after  the 
thereof."  final  disposition  thereof,  excepting 
In  the  sixth  circuit  rule  32  is  cases  dismissed  under  the  provisions 
amended  by  adding :  — "  Such  man-  of  rule  30,  and  section  1  of  rule  16, 
date  shall  not  issue  until  time  has  and  except  in  cases  where  it  shall  be 
elapsed  for  filing  a  petition  to  rehear  otherwise  expressly  ordered, 
as  defined  by  rule  29;  and  no  man- 
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in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rale ;  and,  if  the  articles  are  not  removed  within  a  reasonable 
time  after  the  notice  is  given,  he  shall  destroy  them,  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 

In  the  circuit  court  of  appeals  for  the  fifth  circuit  the  fol- 
lowing additional  rule  was  adopted  June  23,  1892: 

35.  Oedee  in  Relation  to  Assignment  of  Cases  foe  Hearing. 

Thirty  days  prior  to  the  opening  of  the  regular  session  of 
the  court,  the  clerk  is  directed  to  assign  cases  for  hearing  dur- 
ing the  first  month  of  the  term  at  the  rate  of  two  cases  per 
day  for  the  first  three  days  of  each  week.  Any  cases  entitled 
by  law  to  preference  in  hearing  shall  be  first  assigned,  and 
thereafter  causes  shall  be  grouped  by  States  and  assignments 
made,  so  as  to  permit  the  hearing  of  causes  from  one  State 
before  the  causes  from  the  next  State  in  order  shall  be  called. 

In  the  seventh  circuit  the  foUowiug  additional  rule  was 
adopted  October  8,  1891 : ' 

cleek's  eepoets. 

The  clerk  shall  keep  an  accurate  account  of  all  moneys  re- 
ceived by  him  for  fees  in  cases  pending  in  the  court,  and  shall 
deposit  the  same  in  a  national  bank  to  be  designated  by  the 
senior  circuit  judge.  And  as  often  as  once  in  three  months 
he  shall  submit  to  the  court  a  detailed  report,  showing  all 
moneys  received  by  him  for  fees  since  the  last  report,  and  all 
moneys  paid  out,  if  any. 

In  the  ninth  circuit  the  following  additional  rule  was 
adopted  July  29,  1892: 

35.  Assignment  of  Causes  foe  Heaeing. 

Thirty  days  prior  to  the  opening  of  any  session  or  meeting 
of  the  court  the  clerk  is  directed  to  assign  causes  for  hearing 
at  the  rate  of  one  case  per  day  for  the  first  five  days  of  each 

>  On  the  san^e  date  rules  23,  36  and    provisions  of  those  rules.    See  rule 
27  were  superseded  by  a  new  rule    23,  n.,  at  p.  1063,  supra. 
which  amended  and  consolidated  the 
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week.  Causes  shall  be  grouped  by  States,  and  assignments 
made,  so  as  to  permit  the  hearing  of  causes  from  one  State 
before  the  causes  from  the  next  State  in  order  shall  be  called  f 
causes  from  the  northern  district  of  California  shall  be  as- 
signed for  hearing  last.  Any  causes  entitled  by  law  to  pref- 
erence in  hearing  shall  be  first  assigned  and  take  precedence 
over  other  causes  from  the  same  State.  [Adopted  July  29^ 
1892.] 


APPENDIX  IV. 


RULES  OF  PRACTICE  IN  EQUITY. 


Peeliminaky  Kkgdlations. 

1.  The  circuit  courts,  as  courts  of  equity,  shall  be  deemed 
always  open  for  the  purpose  of  filing  bills,  answers  and  other 
pleadings ;  for  issuing  and  returning  mesne  and  final  process 
and  commissions ;  and  for  making  and  directing  all  interlocu- 
tory motions,  orders,  rules  and  other  proceedings,  preparatory 
to  hearing  of  all  causes  upon  their  merits. 

2.  The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in 
attendance  therein,  on  the  first  Monday  of  every  month,  for 
the  purpose  of  receiving,  entering,  entertaining  and  disposing 
of  all  motions,  rules,' orders,  and  other  proceedings,  which  are 
grantable  of  course  and  applied  for,  or  bad  by  the  parties,  or 
their  solicitors,  in  all  causes  pending  in  equity,  in  pursuance 
of  the  rules  hereby  prescribed. 

3.  Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in 
term,  may,  at  chambers,  or  on  the  rule-days  at  the  clerk's 
ofiice,  make  and  direct  all  such  interlocutory  orders,  rules  and 
other  proceedings,  preparatory  to  the  hearing  of  all  causes 
upon  their  merits,  in  the  same  manner  and  with  the  same 
effect  as  the  circuit  court  could  make  and  direct  the  same  in 
term,  reasonable  notice  of  the  application  therefor  being  first 
given  to  the  adverse  party,  or  his  solicitor,  to  appear  and  show 
cause  to  the  contrary,  at  the  next  rule-day  thereafter,  unless 
some  other  time  is  assigned  by  the  judge  for  the  hearing. 

4.  All  motions,  rules,  orders  and  other  proceedings,  made 
and  directed  at  chambers,  or  on  rule-days  at  the  clerk's  ofiice, 
whether  special  or  of  course,  shall  be  entered  by  the  clerk  in 

68 
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an  order-book,  to  be  kept  at  the  clerk's  office,  on  the  day  when 
they  are  made  and  directed ;  which  book  shall  be  open  at  all 
office-hours  to  the  free  inspection  of  the  parties  in  any  suit  in 
equity  and  their  solicitors.  And,  except  in  cases  where  per- 
sonal or  other  notice  is  specially  required  or  directed,  such 
entry  in  the  order-book  shall  be  deemed  sufficient  notice  to 
the  parties  and  their  solicitors,  without  further  service  thereof, 
of  all  orders,  rules,  acts,  notices  and  other  proceedings  entered 
in  such  order-book,  touching  any  and  all  the  matters  in  the 
suits  to  and  in  which  they  are  parties  and  solicitors.  And 
notice  to  the  solicitors  shall  be  deemed  notice  to  the  parties 
for  whom  they  ap])ear  and  whom  they  represent,  in  all  cases 
where  personal  notice  on  the  parties  is  not  otherwise  specially 
required.  Where  the  solicitors  for  all  the  parties  in  a  suit  re- 
side in  or  near  the  same  town  or  city,  the  judges  of  the  cir- 
•cuit  court  may,  by  rule,  abridge  the  time  for  notice  of  rules, 
orders  or  other  proceedings  not  requiring  personal  service  on 
the  parties,  in  their  discretion. 

5.  All  motions  and  applications  in  the  clerk's  office  for  the 
issuing  of  mesne  process  and  final  process  to  enforce  and  exe- 
cute decrees  for  filmg  bills,  answers,  pleas,  demurrers  and 
other  pleadings ;  for  making  amendments  to  bills  and  answers ; 
for  taking  bills  ]pro  confesso;  for  filing  exceptions;  and  for 
other  proceedings  in  the  clerk's  office  which  do  not,  by  the 
rules  hereinafter  prescribed,  require  any  allowance  or  order 
of  the  court  or  of  any  judge  thereof,  shall  be  deemed  motions 
and  applications  grantable  of  course  by  the  clerk  of  the  court. 
But  the  same  may  be  suspended,  or  altered,  or  rescinded,  by 
any  judge  of  the  court,  upon  special  cause  shown. 

6.  All  motions  for  rules  or  orders  and  other  proceedings 
which  are  not  grantable  of  course  or  without  notice  shall, 
unless  a  different  time  be  assigned  by  a  judge  of  the  court, 
be  made  on  a  rule-day,  and  entered  in  the  order-book,  and 
shall  be  heard  at  the  rule-day  next  after  that  on  which  the 
motion  is  made.  And  if  the  adverse  party,  or  his  solicitor, 
shall  not  then  appear,  or  shall  not  show  good  cause  against 
the  same,  the  motion  may  be  heard  by  any  judge  of  the  court 
ex  parte,  and  granted,  as  if  not  objected  to,  or  refused,  in  his 
■discretion. 
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Fboobss. 

7.  The  process  of  sabpoena  shall  constitute  the  proper  mesne 
process  in  all  suits  in  equity,  in  the  first  instance,  to  require 
the  defendant  to  appear  and  answer  the  exigency  of  the  bill; 
and,  unless  otherwise  provided  in  these  rules,  or  specially  or- 
dered by  the  circuit  court,  a  writ  of  attachment,  and,  if  the 
defendant  cannot  be  found,  a  writ  of  sequestration,  or  a  writ 
of  assistance  to  enforce  a  delivery  of  possession,  as  the  case 
may  require,  shall  be  the  proper  process  to  issue  for  the  pur- 
pose of  compelling  obedience  to  any  interlocutory  or  final 
order  or  decree  of  the  court. 

8.  Final  process  to  execute  any  decree  may,  if  the  decree 
be  solely  for  the  payment  of  money,  be  by  a  writ  of  execu- 
tion, in  the  form  used  in  the  circuit  court  in  suits  at  common 
law  in  actions  of  assumpsit.  If  the  decree  be  for  the  per- 
formance of  any  specific  act,  as,  for  example,  for  the  execution 
of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or 
other  documents,  the  decree  shall,  in  all  cases,  prescribe  the 
time  within  which  the  act  shall  be  done,  of  which  the  defend- 
ant shall  be  bound  without  further  service  to  take  notice;  and 
upon  affidavit  of  the  plaintiif,  filed  in  the  clerk's  office,  that 
the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the 
delinquent  party,  from  which,  if  attached  thereon,  he  shall 
not  be  discharged,  unless  upon  a  full  compliance  with  the  de- 
cree and  the  payment  of  all  costs,  or  upon  a  special  order  of 
the  court  or  of  a  judge  thereof,  upon  motion  and  affidavit, 
enlarging  the  time  for  the  performance  thereof.  If  the  de- 
linquent party  cannot  be  found,  a  writ  of  sequestration  shall 
issue  against  his  estate  upon  the  return  of  non  est  inventus,  to 
compel  obedience  to  the  decree. 

9.  When  any  decree  or  order  is  for  the  delivery  of  posses- 
sion upon  proof  made  by  affidavit  of  a  demand  and  refusal  to 
obey  the  decree  or  order,  the  party  prosecuting  the  same  shall 
be  entitled  to  a  writ  of  assistance  from  the  clerk  of  the  court. 

10.  Every  person  not  being  a  party  in  any  cause  who  has 
obtained  an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  enabled  to  enforce  obedience  to  such  order  by 
the  same  process  as  if  he  were  a  party  to  the  cause;  and 
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every  person  not  being  a  party  in  any  cause,  against  whom 
obedience  to  any  order  of  the  court  may  be  enforced,  shall 
be  liable  to  the  same  process  for  enforcing  obedience  to  such 
order  as  if  he  were  a  party  in  the  cause. 

Seevioe  of  Peooess. 

11.  No  process  of  subpoena  shall  issue  from  the  clerk's  oflBce 
in  any  suit  in  equity  until  the  bill  is  filed  in  the  oflBce. 

12.  "Whenever  a  bill  is  filed  the  clerk  shall  issue  the  process 
of  subpoena  thereon  as  of  course  upon  the  application  of  the 
plaintiff,  which  shall  be  returnable  into  the  clerk's  oflBce  the 
next  rule-day,  or  the  next  rule-day  but  one,  at  the  election  of 
the  plaintiff,  occurring  after  twenty  days  from  the  time  of  the 
issuing  thereof.  At  the  bottom  of  the  subpoena  shall -be 
placed  a  memorandum  that  the  defendant  is  to  enter  his  ap- 
pearance in  the  suit  in  the  clerk's  office  on  or  before  the  day 
at  which  the  writ  is  returnable ;  otherwise  the  bill  may  be 
taken  pro  confesso.  Where  there  is  more  than  one  defend- 
ant a  writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be 
sued  out  separately  for  each  defendant,  except  in  the  case  of 
husband  and  wife  defendants,  or  a  joint  subpoena  against  all 
the  defendants. 

13.  The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a 
copy  thereof,  by  the  oflacer  serving  the  same,  to  the  defend- 
ant personally,  or  by  leaving  a  copy  thereof  at  the  dwelling- 
house  or  usual  place  of  abode  of  each  defendant,  with  some 
adult  person  who  is  a  member  or  resident  in  the  family. 

14.  Whenever  any  subpoena  shall  be  returned  not  executed 
as  to  any  defendant,  the  plaintiff  shall  be  entitled  to  another 
subpoena,  Mies  quoties,  against  such  defendant,  if  he  shall  re- 
quire it,  until  due  service  is  made. 

15.  The  service  of  all  process,  mesne  and  final,  shall  be  by 
the  marshal  of  the  district,  or  his  deputy,  or  by  some  other 
person  specially  appointed  by  the  court  for  that  purpose,  and 
not  otherwise.  In  the  latter  case  the  person  serving  the  pro- 
cess shall  make  affidavit  thereof. 

16.  Upon  the  return  of  the  subpoena  as  served  and  executed 
upon  any  defendant,  the  clerk  shall  enter  the  suit  upon  his 
docket  as  pending  in  the  court,  and  shall  state  the  time  of  the 
entrv. 
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17.  The  appearance-day  of  the  defendant  shall  be  the  rule- 
day  to  which  the  subpoena  is  made  returnable,  provided  he 
has  been  served  with  the  process  twenty  days  before  that  day ; 
otherwise  his  appearance-day  shall  be  the  next  rule-day  suc- 
ceeding the  rule-day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by 
his  solicitor,  shall  be  entered  in  the  order-book  on  the  day 
thereof  by  the  clerk. 

Bills  Taken  Peo  Confesso. 

18.  It  shall  be  the  duty  of  the  defendant,  unless  the  time 
shall  be  otherwise  enlarged,  for  cause  shown,  by  a  judge  of 
the  court  upon  motion  for  that  purpose,  to  file  his  plea, 
demurrer  or  answer  to  the  bill  in  the  clerk's  oflSce  on  the  rule- 
day  next  succeeding  that  of  entering  his  appearance.  In  de- 
fault thereof  the  plaintiff  may,  at  his  election,  enter  an  order 
(as  of  course)  in  the  order-book  that  the  bill  be  taken  ^ro  con- 
fesso/ and  thereupon  the  cause  shall  be  proceeded  in  ex  parte, 
and  the  matter  of  the  bill  may  be  decreed  by  the  court  at  any 
time  after  the  expiration  of  thirty  days  from  and  after  the 
entry  of  said  order,  if  the  same  can  be  done  without  an  an- 
swer, and  is  proper  to  be  decreed;  or  the  plaintiff,  if  he 
requires  any  discovery  or  answer  to  enable  him  to  obtain  a 
proper  decree,  shall  be  entitled  to  process  of  attachment 
against  the  defendant,  to  compel  an  answer,  and  the  defend- 
ant shall  not,  when  arrested  upon  such  process,  be  discharged 
therefrom,  unless  upon  filing  his  answer,  or  otherwise  comply- 
ing with  such  order  as  the  court  or  a  judge  thereof  may  direct, 
as  to  pleading  to  or  fully  answering  the  bill,  within  a  period 
to  be  fixed  by  the  court  or  judge,  and  undertaking  to  speed 
the  cause. 

19.  When  the  bill  is  taken  pro  confesso  the  court  may  pro- 
ceed to  a  decree  at  any  time  after  the  expiration  of  thirty 
days  from  and  after  the  entry  of  the  order  to  take  the  bill 
pro  confesso,  and  such  decree  rendered  shall  be  deemed  abso- 
lute, unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause 
shown,  upon  motion  and  affidavit  of  the  defendant.  And  no 
such  motion  shall  be  granted  unless  upon  the  payment  of  the 
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cost  of  the  plaintiff  in  the  suit  up  to  that  time,  or  such  part 
thereof  as  the  court  shall  deem  reasonable,  and  unless  the  de- 
fendant shall  undertake  to  file  his  answer  within  such  time  as 
the  court  shall  direct,  and  submit  to  such  other  terms  as  the 
court  shall  direct,  for  the  purpose  of  speeding  the  cause. 

Fbame  of  Bills. 

20.  Every  bill  in  the  introductory  part  thereof  shall  con- 
tain the  names,  places  of  abode  and  citizenship  of  all  the  par- 
ties, plaintiffs  and  defendants,  by  and  against  whom  the  bill 
is  brought.  The  form,  in  substance,  shall  be  as  follows :  "  To 
the  judges  of  the  circuit  court  of  the  United  States  for  the 

district  of :  A.  B.,  of ,  and  a  citizen  of  the  State  of , 

brings  this  his  bill  against  C.  D.,  of ,  and  a  citizen  of  the 

State  of ,  and  E.  F.,  of ,  and  a  citizen  of  the  State 

of .     And  thereupon  your  orator  complains  and  says 

that,"  etc. 

21.  The  plaintiff,  in  his  bill,  shall  be  at  liberty  to  omit,  at 
his  option,  the  part  which  is  usually  called  the  common  con- 
federacy clause  of  the  bill,  averring  a  confederacy  between  the 
defendants  to  injure  or  defraud  the  plaintiff;  also  what  is 
commonly  called  the  charging  part  of  the  bill,  setting  forth 
the  matters  or  excuses  which  the  defendant  is  supposed  to  in- 
tend to  set  up  by  way  of  defense  to  the  bill ;  also  what  is 
commonly  called  the  jurisdiction  clause  of  the  bill,  that  the 
acts  complained  of  are  contrary  to  equity,  and  that  the  defend- 
ant is  without  any  remedy  at  law;  and  the  bill  shall  not  be 
demurrable  therefor.  And  the  plaintiff  may,  in  the  narrative 
or  stating  part  of  his  bill,  state  and  avoid,  by  counter-aver- 
ments, at  his  option,  any  matter  or  thing  which  he  supposes 
will  be  insisted  upon  by  the  defendant  by  way  of  defense  or 
excuse  to  the  case  made  by  the  plaintiff  for  relief.  The  prayer 
of  the  bill  shall  ask  the  special  relief  to  which  the  plaintiff 
supposes  himself  entitled,  and  also  shall  contain  a  prayer  for 
general  relief;  and  if  an  injunction,  or  a  writ  of  ne  exeat  regnx), 
or  any  other  special  order,  pending  the  suit,  is  required,  it 
shall  also  be  specially  asked  for. 

22.  If  any  persons,  other  than  those  named  as  defendants 
in  the  bill,  shall  appear  to  be  necessary  or  proper  parties 
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thereto,  the  bill  shall  aver  the  reason  why  they  are  not  made 
parties,  by  showing  them  to  be  without  the  jurisdiction  of  the 
court,  or  that  they  cannot  be  joined  without  ousting  the  juris- 
diction of  the  court  as  to  the  other  parties.  And  as  to  per- 
sons who  are  without  the  jurisdiction  and  may  properly  be 
made  parties,  the  bill  may  pray  that  process  may  issue  to 
make  them  parties  to  the  bill  if  they  should  come  within  the 
jurisdiction. 

23.  The  prayer  for  process  of  subpoena  in  the  bill  shall  con- 
tain the  names  of  all  the  defendants  named  in  the  introductory 
part  of  the  bill,  and  if  any  of  them  are  known  to  be  infants 
under  age,  or  otherwise  under  guardianship,  shall  state  the 
fact,  so  that  the  court  may  take  order  thereon,  as  justice  may 
require  upon  the  return  of  the  process.  If  an  injunction,  or 
a  writ  of  Tie  exeat  regno,  or  any  other  special  order,  pending 
the  suit,  is  asked  for  in  the  prayer  for  relief,  that  shall  be 
suflBcient,  without  repeating  the  same  in  the  prayer  for  pro- 
cess. 

24.  Every  bill  shall  contain  the  signature  of  counsel  annexed 
to  it,  which  shall  be  considered  as  an  aflBrmation  on  his  part 
that,  upon  the  instructions  given  to  him  and  the  case  laid  be- 
fore him,  there  is  good  ground  for  the  suit  in  the  manner  in 
which  it  is  framed. 

25.  In  order  to  prevent  unnecessary  costs  and  expenses,  and 
to  promote  brevity,  succinctness  and  directness  in  the  allega- 
tions of  bills  and  answers,  the  regular  taxable  costs  for  every 
bill  and  answer  shall  in  no  case  exceed  the  sum  which  is  al- 
lowed in  the  State  court  of  chancery  in  the  district,  if  any 
there  be ;  but  if  there  be  none,  then  it  shall  not  exceed  the 
sum  of  three  dollars  for  every  bill  or  answer. 

Scandal  and  Impeetinenoe  in  Bills. 

26.  Every  bill  shall  be  expressed  in  as  brief  and  succinct 
terms  as  it  reasonably  can  be,  and  shall  contain  no  unneces- 
sary recitals  of  deeds,  documents,  contracts  or  other  instru- 
ments, in  hme  verba,  or  any  other  impertinent  matter,  or  any 
scandalous  matter  not  relevant  to  the  suit.  If  it  does,  it  may, 
on  exceptions,  be  referred  to  a  master,  by  any  judge  of  the 
court,  for  impertinence  or  scandal;  and  if  so  found  by  him, 
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the  matter  shall  be  expunged  at  the  expense  of  the  plaintiff, 
and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit  up 
to  that  time,  unless  the  court  or  a  judge  thereof  shall  other- 
wise order.  If  the  master  shall  report  that  the  bill  is  not 
scandalous  or  impertinent,  the  plaintiff  shall  be  entitled  to  all 
costs  occasioned  by  the  reference. 

27.  No  order  shall  be  made  by  any  judge  for  referring  any 
bill,  answer  or  pleading,  or  other  matter  or  proceeding,  de- 
pending before  the  court  for  scandal  or  impertinence,  unless 
exceptions  are  taken  in  writing  and  signed  by  counsel,  de- 
scribing the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent;  nor  unless  the  exceptions  shall  be 
filed  on  or  before  the  next  rule-day  after  the  process  on  the 
bill  shall  be  returnable,  or  after  the  answer  or  pleading  is 
filed.  And  such  order,  when  obtained,  shall  be  considered  as 
abandoned,  unless  the  party  obtaining  the  order  shall,  without 
any  unnecessary  delay,  procure  the  master  to  examine  and 
report  for  the  same  on  or  before  the  next  succeeding  rule-day, 
or  the  master  shall  certify  that  further  time  is  necessary  for 
him  to  complete  the  examination. 

Amendment  or  Bills. 

28.  The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course, 
and  without  payment  of  costs,  to  amend  his  bill  in  any  matter 
whatsoever,  before  any  copy  has  been  taken  out  of  the  clerk's 
oflBce,  and  in  any  small  matters  afterwards,  such  as  filling 
blanks,  correcting  errors  of  dates,  misnomer  of  parties,  mis- 
description of  premises,  clerical  errors,  and  generally  in  mat- 
ters of  form.  But  if  he  amend  in  a  material  point  (as  he  may 
do  of  course)  after  a  copy  has  been  so  taken,  before  any  an- 
swer or  plea  or  demurrer  to  the  bill,  he  shall  pay  to  the  de- 
fendant the  costs  occasioned  thereby,  and  shall,  without  delay, 
furnish  him  a  fair  copy  thereof  free  of  expen?-^,  with  suitable 
references  to  the  places  where  the  same  are  to  be  inserted. 
And  if  the  amendments  are  numerous,  he  shall  furnish  in  like 
manner  to  the  defendant  a  copy  of  the  whole  bill  as  amended ; 
and  if  there  be  more  than  one  defendant,  a  copy  shall  be  fur- 
nished to  each  defendant  affected  thereby. 

29.  After  an  answer  or  plea  or  demurrer  is  put  in,  and  be- 
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fore  replication,  the  plaintiff  may,  upon  motion  or  petition, 
without  notice,  obtain  an  order  from  any  judge  of  the  court 
to  amend  his  bill  on  or  before  the  next  succeeding  rule-day, 
upon  payment  of  costs  or  without  payment  of  costs,  as  the 
court  or  a  judge  thereof  may  in  his  discretion  direct.  But 
after  replication  filed  the  plaintiff  shall  not  be  permitted  to 
withdraw  it  and  to  amend  his  bill,  except  upon  a  special  order 
of  a  judge  of  the  court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by  affidavit  that  the 
same  is  not  made  for  the  purpose  of  vexation  or  delay,  or  that 
the  matter  of  the  proposed  amendment  is  material,  and  could 
not  with  reasonable  diligence  have  been  sooner  introduced 
into  the  biU,  and  upon  the  plaintiff's  submitting  to  such  other 
terms  as  may  be  imposed  by  the  judge  for  speeding  the  cause. 

30.  If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill 
after  answer,  or  plea,  or  demurrer,  or  after  replication,  shall 
not  file  his  amendments  or  amended  bill,  as  the  case  may  re- 
quite, in  the  clerk's  office  on  or  before  the  next  succeeding 
rule  day,  he  shall  be  considered  to  have  abandoned  the  same, 
and  the  cause  shall  proceed  as  if  no  application  for  any  amend- 
ment had  been  made. 

Dbmueeees  and  Pleas. 

31.  No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any 
bill,  unless  upon  a  certificate  of  counsel  that  in  his  opinion  it 
is  well  founded  in  point  of  law,  and  supported  by  the  affidavit 
of  the  defendant ;  that  it  is  not  interposed  for  delay ;  and,  if 
a  plea,  that  it  is  true  in  point  of  fact. 

33.  The  defendant  may  at  any  time  before  the  bill  is  taken 
for  confessed,  or  afterward  with  the  leave  of  the  court,  demur 
or  plead  to  the  whole  bill,  or  to  part  of  it,  and  he  may  demur 
to  part,  plead  to  part,  and  answer  as  to  the  residue ;  but  in 
every  case  in  which  the  bill  specially  charges  fraud  or  combi- 
nation, a  plea  to  such  part  must  be  accompanied  with  an  an- 
swer fortifying  the  plea  and  explicitly  denying  the  fraud  and 
combination,  and  the  facts  on  which  the  charge  is  founded. 

33.  The  plaintiff  may  set  down  the  demurrer  or  plea  to  be 
argued,  or  he  may  take  issue  on  the  plea.  If,  upon  an  issue, 
the  facts  stated  in  the  plea  be  determined  for  the  defendant, 
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they  shall  avail  him  as  far  as  in  law  and  equity  they  ought  to 
avail  him. 

34.  If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled, 
the  plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to 
that  period,  unless  the  court  shall  be  satisfied  that  the  defend- 
ant has  good  ground,  in  point  of  law  or  fact,  to  interpose  the 
same,  and  it  was  not  interposed  vexatiously  or  for  delay. 
And,  upon  the  overruling  of  any  plea  or  demurrer,  the  de- 
fendant shall  be  assigned  to  answer  the  bill,  or  so  much  thereof 
as  is  covered  by  the  plea  or  demurrer,  the  next  succeeding 
rule-day,  or  at  such  other  period  as,  consirtently  with  justice 
and  the  rights  of  the  defendant,  the  same  can,  in  the  judg- 
ment of  the  court,  be  reasonably  done ;  in  default  whereof 
the  bill  shall  be  taken  against  him  pro  confesso,  and  the  mat- 
ter thereof  proceeded  in  and  decreed  accordingly. 

35.  If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  al- 
lowed, the  defendant  shall  be  entitled  to  his  costs.  But  the 
court  may,  in  its  discretion,  upon  motion  of  the  plaintiff,  allow 
him  to  amend  his  bill,  upon  such  terms  as  it  shall  deem  rea- 
sonable. 

36.  No  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  such  demurrer  or  plea  shall  not 
cover  so  much  of  the  bill  as  it  might  by  law  have  extended  to. 

37.  No  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  the  answer  of  the  defendant 
may  extend  to  some  part  of  the  same  matter  as  may  be  cov- 
ered by  such  demurrer  or  plea. 

38-.  If  the  plaintiff  shall  not  reply  to  any  plea  or  set  down 
any  plea  or  demurrer  for  argument  on  the  rule-day  when  the 
same  is  filed,  or  on  the  next  succeeding  rule-day,  he  shall  be 
deemed  to  admit  the  truth  and  sufficiency  thereof,  and  his 
bill  shall  be  dismissed  as  of  course,  unless  a  judge  of  the  court 
shall  allow  him  further  time  for  the  purpose. 

Answees  and  Discoveet. 

39.  The  rule,  that  if  the  defendant  submits  to  answer  he 
shall  answer  fully  to  all  the  matters  of  the  bill,  shall  no  longer 
apply  in  cases  where  he  might  by  plea  protect  himself  from 
such  answer  and  discovery.     And  the  defendant  shall  be  en- 
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titled  in  all  cases  by  answer  to  insist  upon  all  matters  of  de- 
fense (not  being  matters  of  abatement,  or  to  the  character  of 
the  parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of 
the  bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea 
in  bar;  and  in  such  answer  he  shall  not  be  compellable  to  an- 
swer any  other  matters  than  he  would  be  compellable  to  an- 
swer and  discover  upon  filing  a  plea  in  bar,  and  an  answer  in 
support  of  such  plea,  touching  the  matters  set  forth  in  the  bill 
to  avoid  or  repel  the  bar  or  defense.  Thus,  for  example,  a 
honafide  purchaser  for  a  valuable  consideration,  without  no- 
tice, may  set  up  that  defense  by  way  of  answer  instead  of 
plea,  and  shall  be  entitled  to  the  same  protection  and  shall 
not  be  compellable  to  make  any  further  answer  or  discovery 
of  his  title  than  he  would  be  in  any  answer  in  support  of  sucK 
plea. 

40.  A  defendant  shall  not  be  bound  to  answer  any  state- 
ment or  charge  in  the  bill,  unless  especially  and  particularly 
interrogated  thereto ;  and  a  defendant  shall  not  be  bound  to 
answer  any  interrogatory  in  the  bill  except  those  interroga- 
tories which  such  defendant  is  required  to  answer;  and  where 
a  defendant  shall  answer  any  statement  or  charge  in  the  bill 
to  which  he  is  not  interrogated  only  by  stating  his  ignorance 
of  the  matter  so  stated  or  charged,  such  answer  shall  be 
deemed  impertinent. 

Decembee  Teem,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  pro- 
mulgated by  this  court  as  one  of  the  rules  of  practice  in  suits 
in  equity  in  the  circuit  courts,  be  and  the  same  is  hereby  re- 
pealed and  annulled.  And  it  shall  not  hereafter  be  necessary 
to  interrogate  a  defendant  speciall}'  and  particularlj'^  upon 
any  statement  in  the  bill  unless  the  complainant  desires  to  do 
so  to  obtain  a  discovery. 

41.  The  interrogatories  contained  in  the  interrogating  part 
of  the  bill  shall  be  divided  as  conveniently  as  may  be  from 
each  other,  and  numbered  consecutively  1,  2,  3,  etc. ;  and  the 
interrogatories  which  each  defendant  is  required  to  answer 
shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form 
or  to  the  effect  following,  that  is  to  say :  "  The  defendant 
(A.  B.)  is  required  to  answer  the  interrogatories  numbered 
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respectively  1,  2,  3,"  etc. ;  and  the  office  copy  of  the  bill  taken 
by  each  defendant  shall  not  contain  any  interrogatories  ex- 
cept those  which  such  defendant  is  so  required  to  answer,  un- 
less such  defendant  shall  require  to  be  furnished  with  a  copy 
of  the  whole  bill. 

Deoembbe  Teem,  1871. 

[Amendment  to  41st  Equity  Rule.] 

If  the  complainant  in  his  bill  shall  waive  an  answer  under 
oath,  or  shall  only  require  an  answer  under  oath  with  regard  to 
certain  specified  interrogatories,  the  answer  of  the  defendant, 
though  under  oath,  except  such  part  thereof  as  shall  be  di- 
rectly responsive  to  such  interrogatories,  shall  not  be  evidence 
in  his  favor,  unless  the  cause  be  set  down  for  hearing  on  bill 
and  answer  only;  but  may  nevertheless  be  used  as  an  affida- 
vit, with  the  same  effect  as  heretofore,  on  a  motion  to  grant 
or  dissolve  an  injunction,  or  on  any  other  incidental  motion 
in  the  cause;  but  this  shall  not  prevent  a  defendant  from  be- 
coming a  witness  in  his  own  behalf  under  section  3  of  the  act 
of  congress  of  July  2,  1864. 

42.  The  note  at  the  foot  of  the  bill  specifying  the  interrog- 
atories which  each  defendant  is  required  to  answer  shall  be 
considered  and  treated  as  part  of  the  bill,  and  the  addition  of 
any  such  note,  after  the  bill  is  filed,  shall  be  considered  and 
treated  as  an  amendment  of  the  bill. 

43.  Instead  of  the  words  of  the  bill  now  in  use,  preceding 
the  interrogating  part  thereof,  and  beginning  with  the  words, 
"To  the  end,  therefore,"  there  shall  hereafter  be  used  words 
in  the  form  or  to  the  effect  following:  "To  the  end,  there- 
fore, that  the  said  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and 
may,  upon  their  several  and  respective  corporal  oaths,  and  ac- 
cording to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true 
direct  and  perfect  answer  make  to  such  of  the  several  inter- 
rogatories hereinafter  numbered  and  set  forth,  as  by  the  note 
hereunder  written  they  are  respectively  required  to  answer- 
that  is  to  say :  — 

"  1.  Whether,  eta 
"  2.  Whether,  etc." 
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■ii.  A  defendant  shall  be  at  liberty,  by  ansv;er,  to  decline 
answering  any  interrogatory,  or  part  of  an  interrogatory, 
from  answering  which  he  might  have  protected  himself  by 
demurrer;  and  he  shall  be  at  liberty  so  to  decline,  notwith- 
standing he  shall  answer  other  parts  of  the  bill  from  which 
he  might  have  protected  himself  by  demurrer. 

45.  No  special  replication  to  any  answer  shall  be  filed.  But 
if  any  matter  alleged  in  the  answer  shall  make  it  necessary 
for  the  plaintiff  to  amend  his  bill,  he  may  have  leave  to  amend 
the  same  with  or  without  the  payment  of  costs,  as  the  court, 
or  a  judge  thereof,  may  in  his  discretion  direct. 

46.  In  every  case  where  an  amendment  shall  be  made  after 
answer  filed,  the  defendant  shall  put  in  a  new  or  supplemental 
answer  on  or  before  the  next  succeeding  rule-day  after  that 
on  which  the  amendment  or  amended  bill  is  filed,  unless  the 
time  is  enlarged  or  otherwise  ordered  by  a  judge  of  the  court; 
and  upon  his  default  the  like  proceedings  may  be  had  as  in 
oases  of  an  omission  to  put  in  an  answer. 

Parties  to  Bills. 

47.  In  all  cases  where  it  shall  appear  to  the  court  that  per- 
sons who  might  otherwise  be  deemed  necessary  or  proper 
parties  to  the  suit  cannot  be  made  parties  by  reason  of  their 
being  out  of  the  jurisdiction  of  the  court,  or  incapable  other- 
wise of  being  made  parties,  or  because  their  joinder  would 
oust  the  jurisdiction  of  the  court  as  to  the  parties  before  the 
court,  the  court  may  in  their  discretion  proceed  in  the  cause 
without  making  such  persons  parties;  and  in  such  cases  the 
decree  shall  be  without  prejudice  to  the  rights  of  the  absent 
parties. 

48.  "Where  the  parties  on  either  side  are  very  numerous, 
and  cannot,  without  manifest  inconvenience  and  oppressive 
delays  in  the  suit,  be  all  brought  before  it,  the  court  in  its 
discretion  may  dispense  with  making  all  of  them  parties,  and 
may  proceed  in  the  suit,  having  sufficient  parties  before  it  to 
represent  all  the  adverse  interests  of  the  plaintiffs  and  the  de- 
fendants in  the  suit  properly  before  it.  But  in  such  cases  the 
decree  shall  be  without  prejudice  to  the  rights  and  claims  of 
all  the  absent  parties. 
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49.  In  all  suits  concerning  real  estate  which  is  vested  in 
trustees  by  devise,  and  such  trustees  are  competent  to  sell 
and  give  discharges  for  the  proceeds  of  the  sale,  and  for  the 
rents  and  profits  of  the  estate,  such  trustees  shall  represent 
the  persons  beneficially  interested  in  the  estate,  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same  manner  and  to 
the  same  extent  as  the  executors  or  administrators  in  suits 
concerning  personal  estate  represent  the  persons  beneficially 
interested  in  such  personal  estate ;  and  in  such  cases  it  shall 
not  be  necessary  to  make  the  persons  beneficially  interested 
in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit ; 
but  the  court  may,  on  consideration  of  the  matter  on  the 
hearing,  if  it  shall  so  think  fit,  order  such  persons  to  be  made 
parties. 

50.  In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir  at  law  a  party;  but  the  plaintiffs 
shall  be  at  liberty  to  make  the  heir  at  law  a  party  where  he 
desires  to  have  the  will  established  against  him. 

51.  In  all  cases  in  which  the  plaintiff  has  a  joint  and  sev- 
eral demand  against  several  persons,  either  as  principals  or 
sureties,  it  shall  not  be  necessary  to  bring  before  the  court, 
as  parties  to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 

52.  Where  the  defendant  shall  by  his  answer  suggest  that 
the  bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be 
at  liberty,  within  fourteen  days  after  answer  filed,  to  set 
down  the  cause  for  argument  upon  that  objection  only ;  and 
the  purpose  for  which  the  same  is  so  set  down  shall  be  noti- 
fied by  an  entry,  to  be  made  in  the  clerk's  ordeivbook,  in  the 
form  or  to  the  effect  following  (that  is  to  say) :  "  Set  down 
upon  the  defendant's  objection  for  want  of  parties."  And 
where  the  plaintiff  shall  not  so  set  down  his  cause,  but  shall 
proceed  therewith  to  a  hearing,  notwithstanding  an  objection 
for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the 
hearing  of  the  cause,  if  the  defendant's  objection  shall  then  be 
allowed,  be  entitled  as  of  course  to  an  order  for  liberty  ta 
amend  his  bill  by  adding  parties.  But  the  court,  if  it  thinks 
fit,  shall  be  at  liberty  to  dismiss  the  bill. 

53.  If  a  defendant  shall,  at  the  hearing  of  a  cause,  object 
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that  a  suit  is  defective  for  want  of  parties  not  having  by  plea 
or  answer  taken  the  objection,  and  therein  specified  by  name 
or  description  of  parties  to  whom  the  objection  applies,  the 
court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  decree 
saving  the  rights  of  the  absent  parties. 

54.  Where  no  account,  payment,  conveyance  or  other  direct 
relief  is  sought  against  a  party  to  a  suit,  not  being  an  infant, 
the  party,  upon  service  of  the  subpoena  upon  him,  need  not 
appear  and  answer  the  bill,  unless  the  plaintiff  specially  re- 
quires him  so  to  do  by  the  prayer  of  his  bill;  but  he  may  ap- 
pear and  answer  at  his  option ;  and  if  he  does  not  appear  and 
answer  he  shall  be  bound  by  all  the  proceedings  in  the  cause. 
If  the  plaintiff  shall  require  him  to  appear  and  answer  he  shall 
be  entitled  to  the  costs  of  all  the  proceedings  against  him, 
unless  the  court  shall  otherwise  direct. 

Injunctions. 

65.  Whenever  an  injunction  is  asked  for  by  the  bill  to  stay 
proceedings  at  law,  if  the  defendant  do  not  enter  his  appear- 
ance and  plead,  demur  or  answer  to  the  same  within  the  time 
prescribed  therefor  by  these  rules,  the  plaintiff  shall  be  en- 
titled as  of  course,  upon  motion  without  notice,  to  such  injunc- 
tion. But  special  injunctions  shall  be  grantable  only  upon  due 
notice  to  the  other  party  by  the  court  in  term,  or  by  a  judge 
tliereof  in  vacation,  after  a  hearing,  which  may  be  expm'te,  if 
the  adverse  party  does  not  appear  at  the  time  and  place. 

Bills  of  Kevivoe  and  Supplemental  Bills. 

56.  Whenever  a  suit  in  equity  shall  become  abated  by  the 
oath  of  either  party,  or  by  any  other  event,  the  same  may  be 
revived  by  a  bill  of  revivor  or  a  bill  in  the  nature  of  a  bill  of 
revivor,  as  the  circumstances  of  the  case  may  require,  filed  by 
the  proper  parties  entitled  to  revive  the  same,  which  bill  may 
be  filed  in  the  clerk's  office  at  any  time ;  and  upon  suggestion 
of  the  facts  the  proper  process  of  subpoena  shall,  as  of  course, 
be  issued  by  the  clerk,  requiring  the  proper  representatives  of 
the  other  party  to  appear  and  show  cause,  if  any  they  have, 
why  the  cause  should  not  be  revived.    And  if  no  cause  shall 
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be  shown  at  the  next  rule-day  which  shall  occur  after  fourteen 
days  from  the  time  of  the  service  of  the  same  process,  the  suit 
shall  stand  revived,  as  of  course. 

57.  Whenever  any  suit  in  equity  shall  become  defective 
from  any  event  happening  after  the  filing  of  the  bill  (as,  for 
example,  by  change  of  interest  in  the  parties),  or,  for  any  other 
reason,  a  supplemental  bill  or  a  bill  in  the  nature  of  a  supple- 
mental bill  may  be  necessary  to  be  filed  in  the  cause,  leave 
to  file  the  same  may  be  granted  by  any  judge  of  the  court  on 
any  rule-day,  upon  proper  cause  shown,  and  due  notice  to  th^ 
other  party.  And  if  leave  is  granted  to  file  such  supplemental 
bill,  the  defendant  shall  demur,  plead  or  answer  thereto  on 
the  next  succeeding  rule-day  after  the  supplemental  bill  is 
filed  in  the  clerk's  oflSce,  unless  some  other  time  shall  be  as- 
signed by  the  judge  of  the  court. 

58.  It  shall  not  be  necessary  in  any  bill  of  revivor  or  sup- 
plemental bill  to  set  forth  any  of  the  statements  in  the  orig- 
inal suit,  unless  the  special  circumstances  of  the  case  may  re- 
quire it. 

Veeifioation  of  Answers. 
[As  amended  in  October  Term,  1888 :  129  U.  a  701.] 

69.  Every  defendant  may  swear  to  his  answer  before  any 
justice  or  judge  of  any  court  of  the  United  States,  or  before 
any  commissioner  appointed  by  any  circuit  court  to  take  tes- 
timony or  depositions,  or  before  any  master  in  chancery  ap- 
pointed by  any  circuit  court,  or  before  any  judge  of  any  court 
of  a  State  or  Territory,  or  before  any  notary  public. 

Amendment  promulgated  March  5,  1889 :  129  U.  S.  701. 

Amendment  of  Answers. 

60.  After  an  answer  is  put  in,  it  may  be  amended  as  of 
course  in  any  matter  of  form,  or  by  filling  up  a  blank  or  cor- 
recting a  date,  or  reference  to  a  document,  or  other  small 
matter,  and  be  resworn  at  any  time  before  a  replication  is  put 
in  or  the  cause  is  set  down  for  a  hearing  upon  bill  and  answer. 
But  after  replication  or  such  setting  down  for  a  hearing,  it 
shall  not  be  amended  in  any  material  matters,  as  by  adding 
new  facts  or  defenses,  or  qualifying  or  altering  the  original 
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statements,  except  by  special  leave  of  the  court  or  of  a  judge 
thereof,  upon  motion  and  cause  shown  after  due  notice  to  the 
adverse  party,  supported,  if  required,  by  affidavit.  And  in 
every  case  where  leave  is  so  granted,  the  court  or  the  judge 
granting  the  same  may,  in  his  discretion,  require  that  the 
same  be  separately  engrossed,  and  added  as  a  distinct  amend- 
ment to  the  original  answer,  so  as  to  be  distinguishable  there- 
from. 

Exceptions  to  Answers. 

61.  After  an  answer  is  filed  on  any  rule-day  the  plaintifit 
shall  be  allowed  until  the  next  succeeding  rule-day  to  file  in 
the  clerk's  office  exceptions  thereto  for  insufficiency,  and  no 
longer,  unless  a  longer  time  shall  be  allowed  for  the  purpose, 
upon  cause  shown  to  the  court  or  a  judge  thereof;  and  if  no. 
exception  shall  be  filed  thereto  within  that  period,  the  answer 
shall  be  deemed  and  taken  to  be  sufficient. 

62.  When  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  be  filed,  or  other  pro- 
ceedings had  by  two  or  more  of  the  defendants  separately, 
costs  shall  not  be  allowed  for  such  separate  answers  or  other 
proceedings,  unless  a  master,  upon  reference  to  him,  shall  cer- 
tify that  such  separate  answers  or  other  proceedings  were 
necessary  or  proper,  and  ought  not  to  have  been  joined  to- 
gether. 

63.  Where  exceptions  shall  be  filed  to  the  answer  for  insuf- 
ficiency within  the  period  prescribed  by  these  rules,  if  the 
defendant  shall  not  submit  to  the  same  and  file  an  amended 
answer  on  the  next  succeeding  rule-day,  the  plaintiff  shall 
forthwith  set  them  down  for  a  hearing  on  the  next  succeeding 
rule-day  thereafter,  before  a  judge  of  the  court,  and  shall 
enter,  as  of  course,  in  the  order-book,  an  order  for  that  pur- 
pose; and  if  he  shall  not  so  set  down  the  same  for  a  hearing, 
the  exceptions  shall  be  deemed  abandoned,  and  the  answer 
shall  be  deemed  sufficient;  provided,  however,  that  the  court,, 
or  any  judge  thereof,  may,  for  good  cause  shown,  enlarge  the 
time  for  filing  exceptions,  or  for  answering  the  same,  in  his 
discretion,  upon  such  terms  as  he  may  deem  reasonable. 

64.  If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the 
defendant  shall  be  bound  to  put  in  a  full  and  complete  answer 

69 
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thereto  on  the  next  succeeding  rule-day ;  otherwise  the  plaintiff 
«hall,  as  of  course,  be  entitled  to  take  the  bill,  so  far  as  the 
matter  of  such  exceptions  is  concerned,  as  confessed,  or,  at  his 
•election,  he  may  have  a  writ  of  attachment  to  compel  the  de- 
fendant to  make  a  better  answer  to  the  matter  of  the  excep- 
tions; and  the  defendant,  when  he  is  in  custody  upon  such 
writ,  shall  not  be  discharged  therefrom  but  by  an  order  of  the 
•court,  or  of  a  judge  thereof,  upon  his  putting  in  such  answer, 
and  complying  with  such  other  terms  as  the  court  or  judge 
may  direct. 

65.  If,  upon  argument,  the  plaintiff's  exceptions  to  the  an- 
swer shall  be  overruled,  or  the  answer  shall  be  adjudged  in- 
sufficient, the  prevailing  party  shall  be  entitled  to  all  the  costs 
occasioned  thereby,  unless  otherwise  directed  by  the  court, 
or  the  judge  thereof,  at  the  hearing  upon  the  exceptions. 

Eeplioation  and  Issue. 

66.  Whenever  the  answer  of  the  defendant  shall  not  be  ex- 
cepted to,  or  shall  be  adjudged  or  deemed  sufiBcient,  the 
plaintiff  shall  file  the  general  replication  thereto  on  or  before 
the  next  succeeding  rule-day  thereafter;  and  in  all  cases  where 
the  general  replication  is  filed,  the  cause  shall  be  deemed,  to 
all  intents  and  purposes,  at  issue,  without  any  rejoinder  or 
other  pleading  on  either  side.  If  the  plaintiff  shall  omit  or  re- 
fuse to  file  such  replication  within  the  prescribed  period,  the 
-defendant  shall  be  entitled  to  an  order,  as  of  course,  for  a  dis- 
missal of  the  suit ;  and  the  suit  shall  thereupon  stand  dismissed, 
unless  the  court,  or  a  judge  thereof,  shall,  upon  motion,  for 
-cause  shown,  allow  a  replication  to  be  filed  nunc  pro  tunc,  the 
plaintiff  submitting  to  speed  the  cause,  and  to  such  other 
terms  as  may  be  directed. 

Testimont  and  Depositions. 

67.  After  the  cause  is  at  issue,  commissions  to  take  testi- 
mony may  be  taken  out  in  vacation  as  well  as  in  term,  jointly 
by  both  parties,  or  severally  by  either  party,  upon  interroga- 
tories filed  by  the  party  taking  out  the  same  in  the  clerk's 
■office,  ten  days'  notice  thereof  being  given  to  the  adverse 
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party  to  file  cross-interrogatories  before  the  issuing  of  the 
commission;  and  if  no  cross-interrogatories  are  filed  at  the 
expiration  of  the  time,  the  commission  may  issue  ex  parte. 
In  all  cases  the  commissioner  or  commissioners  may  be 
named  by  the  court  or  by  a  judge  thereof ;  and  the  presiding 
judge  of  the  court  exercising  jurisdiction  may,  either  in  term 
time  or  in  vacation,  vest  in  the  clerk  of  the  court  general 
power  to  name  commissioners  to  take  testimony. 

Either  party  may  give  notice  to  the  other  that  he  desires 
the  evidence  to  be  adduced  in  the  cause  to  be  taken  orally, 
and  thereupon  all  the  witnesses  to  be  examined  shall  be  ex- 
amined before  one  of  the  examiners  of  the  court,  or  before  an 
examiner  to  be  specially  appointed  by  the  court.  The  ex- 
aminer, if  he  so  request,  shall  be  furnished  with  a  copy  of  the 
pleading. 

Such  examination  shall  take  place  in  the  presence  of  the 
parties  or  their  agents,  by  their  counsel  or  solicitors,  and  the 
witnesses  shall  be  subject  to  cross-examination  and  re-exam- 
ination, all  of  which  shall  be  conducted  as  near  as  may  be  in 
the  mode  now  used  in  common-law  courts. 

The  depositions  taken  upon  such  oral  examination  shall  be 
reduced  to  writing  by  the  examiner,  in  the  form  of  question 
put  and  answer  given ;  provided,  that,  by  consent  of  parties, 
the  examiner  may  take  down  the  testimony  of  any  witness  in 
the  form  of  narrative. 

At  the  request  of  either  party,  with  reasonable  notice,  the 
deposition  of  any  witness  shall,  under  the  direction  of  the  ex- 
aminer, be  taken  down  either  by  a  skilful  stenographer  or  by  a 
skilful  typewriter,  as  the  examiner  may  elect,  and  when  taken 
stenographically  shall  be  put  into  typewriting  or  other  writ- 
ing ;  provided,  that  such  stenographer  or  typewriter  has  been 
appointed  by  the  court,  or  is  approved  by  both  parties.  The 
testimony  of  each  witness,  after  such  reduction  to  writing, 
shall  be  read  over  to  him  and  signed  by  him  in  the  presence 
of  the  examiner  and  of  such  of  the  parties  or  counsel  as  may 
attend ;  provided,  that  if  the  witness  shall  refuse  to  sign  his 
deposition  so  taken,  then  the  examiner  shall  sign  the  same, 
stating  upon  the  record  the  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal.  The  examiner  may,  upon  all  exami- 
nations, state  any  special  matters  to  the  court  as  he  shall  think 
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fit ;  and  any  question  or  questions  which  may  be  objected  to 
shall  be  noted  by  the  examiner  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competency,  materiality 
or  relevancy  of  the  questions ;  and  the  court  shall  have  power 
to  deal  with  the  costs  of  incompetent,  immaterial  or  irrele- 
vant depositions,  or  parts  of  them,  as  maj'  be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to 
answer  any  question  put  by  the  examiner  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  prac- 
ticed with  respect  to  witnesses  to  be  produced  on  examination 
before  an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors 
to  the  opposite  counsel  or  solicitors  or  parties  of  the  time  and 
place  of  the  examination,  for  such  reasonable  time  as  the  ex- 
aminer may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is 
concluded,  the  original  depositions,  authenticated  by  the  signa- 
ture of  the  examiner,  shall  be  transmitted  by  him  to  the  clerk 
of  the  court,  to  be  there  filed  of  record,  in  the  same  mode  as 
prescribed  in  section  865  of  the  Eevised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  usual  way 
by  written  interrogatories  and  cross-interrogatories,  on  motion 
to  the  court  in  term  time  or  to  a  judge  in  vacation,  for  special 
reasons  satisfactory  to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken 
orally,  as  before  provided,  the  court  may,  on  motion  of  either 
party,  assign  a  time  within  which  the  complainant  shall  take 
his  evidence  in  support  of  the  bill,  and  a  time  thereafter 
within  which  the  defendant  shall  take  his  evidence  in  defense, 
and  a  time  thereafter  within  which  the  complainant  shall 
take  his  evidence  in  reply ;  and  no  further  evidence  shall  be 
taken  in  the  cause  unless  by  agreement  of  the  parties  or  by 
leave  of  court  first  obtained  on  motion  for  cause  shown. 

The  expense  of  the  taking  down  of  depositions  by  a  ste- 
nographer and  of  putting  them  into  typewriting  or  other  writ- 
ing shall  be  paid  in  the  first  instance  by  the  party  calling  the 
witness,  and  shall  be  imposed  by  the  court,  as  part  of  the  costs, 
upon  such  party  as  the  court  shall  adjudge  should  ultimately 
bear  them. 

[Ab  amended  May  8,  1892.] 
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[The  amendment  of  May  8,  1892,  repealed  the  following  amendments  to 

rule  67]: 

Decembee  Teem,  1854. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  prac- 
tice be  so  amended  as  to  allow  the  presiding  judge  of  any  court 
exercising  jurisdiction,  either  in  term  time  or  in  vacation,  to 
vest  in  the  clerk  of  said  court  general  power  to  name  com- 
missioners to  take  testimony  in  like  manner  that  the  court  or 
judge  thereof  can  now  do  by  the  said  sixty-seventh  rule. 

[Included  in  amendment  of  May  3,  1892.] 

Decembee  Teem,  1861. 

Ordered,  That  the  last  paragraph  in  the  sixty-seventh  rale 
in  equity  be  repealed,  and  the  rule  be  amended  as  follows :  — 
Either  party  may  give  notice  to  the  other  that  he  desires  the 
evidence  to  be  adduced  in  the  cause  to  be  taken  orally,  and 
thereupon  all  the  witnesses  to  be  examined  shall  be  examined 
before  one  of  the  examiners  of  the  court,  or  before  an  exam- 
iner to  be  speciallj'  appointed  by  the  court,  the  examiner  to 
be  furnished  with  a  copy  of  the  bill  and  answer,  if  any;  and 
such  examination  shall  take  place  in  the  presence  of  the  par- 
ties or  their  agents,  by  their  counsel  or  solicitors,  and  the 
witnesses  shall  be  subject  to  cross-examination  and  re-exam- 
ination, and  which  shall  be  conducted,  as  near  as  may  be,  in 
the  mode  now  used  in  common-law  courts.  The  depositions 
taken  upon  such  oral  examinations  shall  be  taken  down  in 
writing  by  the  examiner  in  the  form  of  narrative,  unless  he 
determines  the  examination  shall  be  by  question  and  answer 
in  special  instances;  and,  when  completed,  shall  be  read  over 
to  the  witness,  and  signed  by  him  in  the  presence  of  the  par- 
ties or  counsel,  or  such  of  them  as  may  attend ;  provided,  if 
the  witness  shall  refuse  to  sign  the  said  deposition,  then  the 
examiner  shall  sign  the  same ;  and  the  examiner  may,  upon 
all  examinations,  state  any  special  matters  to  the  court  as  he 
shall  think  fit;  and  any  question  or  questions  which  may  be 
objected  to  shall  be  noted  by  the  examiner  upon  the  deposi- 
tion, but  he  shall  not  have  power  to  decide  on  the  compe- 
tency, materiality  or  relevancy  of  the  questions;  and  the  court 
shall  have  power  to  deal  with  the  costs  of  incompetent,  im- 
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material  or  irrelevant  depositions,  or  parts  of  them,  as  may 
be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to 
answer  any  question  put  by  the  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  prac- 
ticed with  respect  to  witnesses  to  be  produced  on  examina- 
tion before  an  examiner  of  said  court  on  written  interroga- 
tories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors 
to  the  opposite  counsel  or  solicitors,  or  parties,  of  the  time 
and  place  of  the  examination,  for  such  reasonable  time  as  the 
examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is 
concluded,  the  original  deposition,  authenticated  by  the  sig- 
nature of  the  examiner,  shall  be  transmitted  by  him  to  the 
clerk  of  the  court,  to  be  there  filed  of  record,  in  the  same 
mode  as  prescribed  in  the  thirtieth  section  of  act  of  congress, 
September  24,  1789. 

Testimony  may  be  taken  on  commission  in  the  usual  way, 
by  written  interrogatories  and  cross-interrogatories,  on  mo- 
tion to  the  court  in  term  time,  or  to  a  judge  in  vacation,  for 
special  reasons  satisfactory  to  the  court  or  judge. 

[Thus  amended  May  11,  1891 :  139  U.  S.  707.  Repealed  except  in  bo  far 
as  included  in  amendment  of  May  3,  1893.] 

[Amendment  to  67th  Rule  of  December  Term,  1869.    As  amended  October 
Term,  1890,  May  11,  1891 :  139  U.  S.  707.] 

"Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken 
orally,  as  provided  in  the  order  passed  at  the  December  terra, 
1861,  amending  the  67th  General  Eule,  the  court  may,  on  mo- 
tion of  either  party,  assign  a  time  within  which  the  complain- 
ant shall  take  his  evidence  in  support  of  the  bill,  and  a  time 
thereafter  within  which  the  defendant  shall  take  his  evidence 
in  defense,  and  a  time  thereafter  within  which  the  complain- 
ant shall  take  his  evidence  in  reply ;  and  no  farther  evidence 
shall  be  taken  in  the  cause,  unless  by  agreement  of  the  par- 
ties, or  by  leave  of  court  first  obtained,  on  motion  for  cause 
shown.  The  expense  of  the  taking  down  of  depositions  by  a 
stenographer,  and  of  putting  them  into  typewriting  or  other 
writing,  shall  be  paid  in  the  first  instance  by  the  party  who 
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makes  the  examination  or  cross-examination  of  the  Tritness, 
as  the  case  may  be,  and  shall  be  imposed  by  the  court,  as  part 
of  the  costs,  upon  such  party  as  the  court  shall  adjudge  should 
ultimately  bear  them. 

[Repealed  except  in  so  far  as  included  in  amendment  of  May  8,  1893.J 

OoTOBEE  Term,  1892. 

It  is  ordered  that  Equity  Eule  67,  as  promulgated  May  2, 
1892,  be  and  it  is  hereby  amended  by  adding  thereto  the  fol- 
lowing:— Upon  due  notice  given  as  prescribed  by  previous 
order,  the  court  may  at  its  discretion  permit  the  whole  or  any 
specific  part  of  the  evidence  to  be  adduced  orally  in  open  court 
on  final  hearing. 

{Promulgated  May  15,  1893:  149  U.  a  793.] 

68.  Testimony  may  also  be  taken  in  the  cause,  after  it  is  at 
issue,  by  deposition,  according  to  the  act  of  congress.  But 
in  such  case,  if  no  notice  is  given  to  the  adverse  party  of  the 
time  and  place  of  taking  the  deposition,  he  shall,  upon  motion 
and  aflBdavit  of  the  fact,  be  entitled  to  a  cross-examination  of 
the  witness,  either  under  a  commission  or  by  a  new  deposition 
taken  under  the  acts  of  congress,  if  a  court  or  a  judge  thereof 
shall,  under  all  the  circumstances,  deem  it  reasonable. 

69.  Three  months,  and  no  more,  shall  be  allowed  for  the 
taking  of  testimony  after  the  cause  is  at  issue,  unless  the  court, 
or  a  judge  thereof,  shall,  upon  special  cause  shown  by  either 
party,  enlarge  the  time ;  and  no  testimony  taken  after  such 
period  shall  be  allowed  to  be  read  in  evidence  at  the  hearing. 
Immediately  upon  the  return  of  the  commissions  and  dep- 
ositions containing  the  testimony  into  the  clerk's  oflBce,  pub- 
lication thereof  may  be  ordered  in  the  clerk's  office  by  any 
judge  of  the  court  upon  due  notice  to  the  parties,  or  it  may  be 
enlarged,  as  he  may  deem  reasonable  under  all  the  circum- 
stances; but  by  consent  of  the  parties  publication  of  the  testi- 
mony may  at  any  time  pass  in  the  clerk's  oflBce,  such  consent 
being  in  writing,  and  a  copy  thereof  entered  in  the  order-books 
or  indorsed  upon  the  deposition  or  testimony. 

70.  After  any  bill  filed,  and  before  the  defendant  hath  an- 
swered the  same,  upon  affidavit  made  that  any  of  the  plaintiff's 
witnesses  are  aged  and  infirm,  or  going  out  of  the  country,  or 
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that  any  of  them  is  a  single  witness  to  a  material  fact,  the 
clerk  of  the  court  shall,  as  of  course,  upon  the  application  of 
the  plaintiff,  issue  a  commission  to  such  commissioner  or  com- 
missioners, as  the  judge  of  the  court  may  direct,  to  take  the 
examination  of  such  witness  or  witnesses  de  hene  esse  upon 
giving  due  notice  to  the  adverse  party  of  the  time  and  place 
of  taking  his  testimony. 

Yl.  The  last  interrogatory  in  the  written  interrogatories  to 
take  testimony  now  commonly  in  use  shall  in  the  future  be 
altered  and  stated  in  substance,  thus:  "Do  you  know,  or  can 
you  set  forth,  any  other  matter  or  thing  which  may  be  a  bene- 
fit or  advantage  to  the  parties  at  issue  in  this  cause,  or  either 
of  them,  or  that  may  be  material  to  the  subject  of  this  your 
examination  of  the  matters  in  question  in  this  case?  If  yea, 
set  forth  the  same  fully  and  at  large  in  your  answer?  " 

Ceoss-bills. 

72.  Where  a  defendant  in  equity  files  a  cross-bill  for  dis- 
covery only  against  the  plaintiff  in  the  original  bill,  the  de- 
fendant to  the  original  bill  shall  first  answer  thereto  before 
the  original  plaintiff  shall  be  compellable  to  answer  the  cross- 
bill. The  answer  of  the  original  plaintiff  to  such  cross-bill 
may  be  read  and  used  by  the  party  filing  the  cross-bill  at  the 
hearing  in  the  same  manner  and  under  the  same  restrictions 
as  the  answer  praying  relief  may  now  be  read  and  used. 

Kbfeeenoe  to  and  Peocbedings  Befoee  Masters. 

73.  Every  decree  for  an  account  of  the  personal  estate  of  a 
testator  or  intestate  shall  contain  a  direction  to  the  master  to 
whom  it  is  referred  to  take  the  same  to  inquire  and  state  to 
the  court  wha,t  parts,  if  any,  of  such  personal  estate  are  out- 
standing or  undisposed  of,  unless  the  court  shall  otherwise 
direct. 

74.  "Whenever  any  reference  of  any  matter  is  made  to  a 
master  to  examine  and  report  thereon,  the  party  at  whose  in- 
stance or  for  whose  benefit  the  reference  is  made  shall  cause 
the  same  to  be  presented  to  the  master  for  a  hearing  on  or 
before  the  next  rule-day  succeeding  the  time  when  the  refer- 
ence was  made ;  if  he  shall  omit  to  do  so,  the  adverse  party 
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shall  be  at  liberty  forthwith  to  cause  proceedings  to  be  had 
before  the  master,  at  the  costs  of  the  party  procuring  the 
reference. 

75.  Upon  every  such  reference,  it  shall  be  the  duty  of  the 
master,  as  soon  as  he  reasonably  can  after  the  same  is  brought 
before  him,  to  assign  a  time  and  place  for  proceedings  in  the 
same,  and  to  give  due  notice  thereof  to  each  of  the  parties, 
or  their  solicitors;  and  if  either  party  shall  fail  to  appear  at 
the  time  and  place  appointed,  the  master  shall  be  at  liberty 
to  proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the  ex- 
amination and  proceedings  to  a  future  day,  giving  notice  to 
the  absent  party  or  his  solicitor  of  such  adjournment;  and  it 
shall  be  the  duty  of  the  master  to  proceed  with  all  reasonable 
diligence  in  every  such  reference,  and  with  the  least  practi- 
cable delay,  and  either  party  shall  be  at  liberty  to  apply  to 
the  court,  or  a  judge  thereof,  for  an  order  to  the  master  to 
speed  the  proceedings,  and  to  make  his  report,  and  to  certify 
to  the  court  or  judge  the  reasons  for  any  delay. 

76.  In  the  reports  made  by  the  master  to  the  court,  no  part 
of  any  state  of  facts,  charge,  aflSdavit,  deposition,  examination 
or  answer  brought  in  or  used  before  them  shall  be  stated  or 
recited.  But  such  state  of  facts,  charge,  affidavit,  deposition, 
examination  or  answer  shall  be  identified,  specified  and  re- 
ferred to  so  as  to  inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination  or  answer  were  so  brought 
in  or  used. 

77.  The  master  shall  regulate  all  the  proceedings  in  every 
hearing  before  him,  upon  every  such  reference;  and  he  shall 
have  full  authority  to  examine  the  parties  in  the  cause,  upon 
oath,  touching  all  matters  contained  in  the  reference;  ard 
also  to  require  the  production  of  all  books,  papers,  writings, 
vouchers  and  other  documents  applicable  thereto;  and  also 
to  examine  on  oath,  vma  voce,  all  witnesses  produced  by  the 
parties  before  him,  and  to  order  the  examination  of  other  wit- 
nesses to  be  taken,  under  a  commission  to  be  issued  upon  his 
certificate  from  the  clerk's  office  or  by  deposition,  according 
to  the  acts  of  congress,  or  otherwise,  as  hereinafter  provided; 
and  also  to  direct  the  mode  in  which  the  matters  requiring 
evidence  shall  be  proved  before  him ;  and  generally  to  do  all 
other  acts,  and  direct  all  other  inquiries  and  proceedings  in 
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the  matters  before  him,  which  he  may  deem  necessary  and 
proper  to  the  justice  and  merits  thereof  and  the  rights  of  the 
parties. 

78.  Witnesses  who  live  within  the  district  may,  upon  due 
notice  to  the  opposite  party,  be  summoned  to  appear  before 
the  commissioner  appointed  to  take  testimony,  or  before  a 
master  or  examiner  appointed  in  any  cause,  by  subpoena  in 
the  usual  form,  which  may  be  issued  by  the  cleric  in  blank, 
and  filled  up  by  the  party  praying  the  same,  or  by  the  com- 
missioner, master  or  examiner  requiring  the  attendance  of 
the  witnesses  at  the  time  and  place  specified,  who  shall  be  al- 
lowed for  attendance  the  same  compensation  as  for  attend- 
ance in  court;  and  if  any  witness  shall  refuse  to  appear  or 
give  evidence,  it  shall  be  deemed  a  contempt  of  the  court, 
which  being  certified  to  the  clerk's  oflBce  by  the  commissioner, 
master  or  examiner,  an  attachment  may  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof  in  the  same  man- 
ner as  if  the  contempt  were  for  not  attending,  or  for  refusing 
to  give  testimony  in  the  court.  But  nothing  herein  contained 
shall  prevent  the  examination  of  witnesses  viva  voce  when 
produced  in  open  court,  if  the  court  shall,  in  its  discretion, 
deem  it  advisable. 

79.  All  parties  accounting  before  a  master  shall  bring  in 
their  respective  accounts  in  the  form  of  debtor  and  creditor; 
and  any  of  the  other  parties  who  shall  not  be  satisfied  with 
the  accounts  so  brought  in  shall  be  at  liberty  to  examine  the 
accounting  party  viva  voce,  or  upon  interrogatories  in  the 
master's  office,  or  by  deposition,  as  the  master  shall  direct. 

80.  All  affidavits,  depositions  and  documents  which  have 
been  previously  made,  read  or  used  in  the  court,  upon  any 
proceeding  in  any  cause  or  matter,  may  be  used  before  the 
master. 

81.  The  master  shall  be  at  liberty  to  examine  any  creditor 
or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce,  or  in  both  modes,  as  the 
nature  of  the  case  may  appear  to  him  to  require.  The  evi- 
dence upon  such  examinations  shall  be  taken  down  by  the 
master,  or  by  some  other  person  by  his  order  and  in  his  pres- 
ence, if  either  party  requires  it,  in  order  that  the  same  may 
be  used  by  the  court,  if  necessary. 
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82.  The  circuit  courts  may  appoint  standing  masters  in 
chancery  in  their  respective  districts,  both  the  judges  concur- 
ring in  the  appointment ;  and  they  may  also  appoint  a  master 
pro  hoc  vice  in  any  particular  case.  The  compensation  to  be 
allowed  to  every  master  in  chancery  for  his  services  in  any 
particular  case  shall  be  fixed  by  the  circuit  court,  in  its  discre- 
tion, having  regard  to  all  the  circumstances  thereof,  and  the 
coTupensation  shall  be  charged  upon  and  borne  by  such  of  the 
parties  in  the  cause  as  the  court  shall  direct.  The  master 
shall  not  retain  his  report  as  security  for  his  compensation ; 
but,  when  the  compensation  is  allowed  by  the  court,  he  shall 
be  entitled  to  an  attachment  for  the  amount  against  the  party 
who  is  ordered  to  pay  the  same,  if  upon  notice  thereof  he 
does  not  pay  it  within  the  time  prescribed  by  the  court. 

Exceptions  to  Report  of  Master. 

83.  The  master,  as  soon  as  his  report  is  ready,  shall  return 
the  same  into  the  clerk's  oifice,  and  the  day  of  the  return  shall 
be  entered  by  the  clerk  in  the  order-book.  The  parties  shall 
have  one  month  from  the  time  of  filing  the  report  to  file  ex- 
ceptions thereto ;  and  if  no  exceptions  are  within  that  period 
filed  by  either  party,  the  report  shall  stand  confirmed  on  the 
next  rule-day  after  the  month  is  expired.  If  exceptions  are 
filed  they  shall  stand  for  hearing  before  the  court,  if  the  court 
is  then  in  session ;  or  if  not,  then  at  the  next  sitting  of  the 
court  which  shall  be  held  thereafter  by  adjournment  or  other- 
wise. 

84.  And,  in  order  to  prevent  exceptions  to  reports  from 
being  filed  for  frivolous  causes,  or  for  mere  delay,  the  party 
whose  exceptions  are  overruled  shall,  for  every  exception  over- 
ruled, pay  costs  to  the  other  party,  and  for  every  exception 
allowed  shall  be  entitled  to  costs,  the  costs  to  be  fixed  in  each 
case  by  the  court  by  a  standing  rule  of  the  circuit  court. 

Deoeebs  and  Oedees. 

85.  Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors 
arising  from  any  incidental  slip  or  omission,  may,  at  any  time 
before  the  actual  enrolment  thereof,  be  corrected  by  order  of 
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the  court,  or  a  judge  thereof,  upon  petition,  without  the  form 
■or  expense  of  a  rehearing. 

86.  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  part  thereof,  nor  the 
report  of  any  master,  nor  any  other  prior  proceeding,  shall  be 
recited  or  stated  in  the  decree  or  order ;  but  the  decree  and 
order  shall  begin,  in  substance,  as  follows :  — "  This  cause 
came  on  to  be  heard  (or  to  be  further  heard,  as  the  case  may 
be)  at  this  term,  and  was  argued  by  counsel ;  and  thereupon, 
upon  consideration  thereof,  it  was  ordered,  adjudged  and  de- 
creed as  follows,  viz. : "     [Here  insert  the  decree  or  order.] 

Guardians  ad  Litem. 

87.  Guardians  ad  litem  to  defend  a,  suit  may  be  appointed 
by  the  court,  or  by  any  judge  thereof,  for  infants  or  other  per- 
sons who  are  under  guardianship,  or  otherwise  incapable  to 
sue  for  themselves.  All  infants  and  other  persons  so  incapable 
may  sue  by  their  guardians,  if  any,  or  by  their  proohein  a/mi; 
subject,  however,  to  sach  orders  as  the  court  may  direct  for 
the  protection  of  infants  and  other  persons. 

Ebheaeings. 

88.  Every  petition  for  a  rehearing  shall  contain  the  special 
matter  or  cause  on  which  such  rehearing  is  applied  for,  shall 
be  signed  by  counsel,  and  the  facts  therein  stated,  if  not  ap- 
parent on  the  record,  shall  be  verified  by  the  oath  of  the  party 
or  by  some  other  person.  No  rehearing  shall  be  granted  after 
the  term  at  which  the  final  decree  of  the  court  shall  have  been 
entered  and  recorded,  if  an  appeal  lies  to  the  Supreme  Court. 
But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any  time 
before  the  end  of  the  next  term  of  the  court,  in  the  discretion 
of  the  court. 

General  Provisions. 

89.  The  circuit  courts  (both  judges  concurring  therein)  may 
make  any  other  and  further  rules  and  regulations  for  the 
practice,  proceedings,  and  process,  mesne  and  final,  in  their 
respective  districts,  not  inconsistent  with  the  rules  hereby 
prescribed,  in  their  discretion,  and  from  time  to  time  alter 
and  amend  the  same. 
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90.  In  all  cases  where  the  rules  prescribed  by  this  court  or 
oy  the  circuit  court  do  not  apply,  the  practice  of  the  circuit 
court  shall  be  regulated  by  the  present  practice  of  the  high 
court  of  chancery  in  England,  so  far  as  the  same  may  reason- 
ably be  applied  consistently  with  the  local  circumstances  and 
local  conveniences  of  the  district  where  the  court  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate 
the  practice. 

91.  Whenever,  under  these  rules,  an  oath  is  or  may  be  re- 
quired to  be  taken,  the  party  may,  if  conscientiously  scrupu- 
lous of  taking  an  oath,  in  lieu  thereof  make  solemn  affirmation 
to  the  truth  of  the  facts  stated  by  him. 


Deoehbeb  Tebm,  1863. 

92.  Ordered^  That  in  suits  in  equity  for  the  loreclosure  of 
mortgages  in  the  circuit  courts  of  the  United  States,  or  in  any 
court  of  the  Territories  having  jurisdiction  of  the  same,  a  de- 
cree may  be  rendered  for  any  balance  that  may  be  found  due 
to  the  complainant  over  and  above  the  proceeds  of  the  sale  or 
sales,  and  execution  may  issue  for  the  collection  of  the  same, 
as  is  provided  in  the  eighth  rule  of  this  court  regulating  the 
equity  practice,  where  the  decree  is  solely  for  the  payment  of 
money. 

OoTOBEE  Teem,  1878. 

INJUNCTIONS. 

93.  When  an  appeal  from  a  final  decre,  in  an  equity  suit, 
granting  or  dissolving  an  injunction,  is  allowed  by  a  justice 
or  judge  who  took  part  in  the  decision  of  the  cause,  he  may, 
in  his  discretion,  at  the  time  of  such  allowance,  make  an 
order  suspending  or  modifying  the  injunction  during  the  pend- 
ency of  the  appeal,  upon  such  terms  as  to  bond  or  otherwise 
as  he  may  consider  proper  for  the  security  of  the  rights  of 
the  opposite  party. 
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OoTOBXB  Tbbh,  1881. 

STOOEHOLDKRS'  BILLS. 

94.  Every  bill  brought  by  one  or  more  stockholders  in  a 
corporation  against  the  corporation  and  other  parties,  founded 
on  a  right  which  may  properly  be  asserted  by  the  corporation^ 
must  be  verified  by  oath,  and  must  contain  an  allegation  that 
the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction 
of  which  he  complains,  or  that  his  share  had  devolved  on  him 
since  by  operation  of  law ;  and  that  the  suit  is  not  a  collu- 
sive one  to  confer  on  a  court  of  the  United  States  jurisdic- 
tion of  a  case  of  which  it  would  not  otherwise  have  cognizance. 
It  must  also  set  forth  with  particularity  the  efforts  of  the 
plaintiff  to  secure  such  action  as  be  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  of  the  share- 
holders, and  the  cause  of  his  failure  to  obtain  such  action. 


APPENDIX  V. 


FORMS  AND  PRECEDENTS. 


Bin  for  the  Foreclosure  of  a  Railway  Mortgage. 

m  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS  IN  THE  EIGHTH  CIRCUIT. 

In  Equity. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas  in  the  Eighth  Circuit,  sitting  in  Equity: 

The  Mercantile  Trust  Company,  a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  New  York,  brings  this  its  bill  of  complaint 
against  the  Missouri,  Kansas  and  Texas  Railway  Company,  a  corporation 
created  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Kan- 
sas, and  the  Missouri  Pacific  Railway  Company,  a  corporation  existing  under 
the  laws  of  said  State  and  of  the  State  of  Missouri,  as  hereinafter  set  forth. 

And  thereupon  your  orator  complains  and  says  that  the  Mercantile  Trust 
Company  is  a  corpoi-ation  created  by  and  existing  under  the  laws  of  the 
State  of  New  York,  and  haTing  its  principal  office  for  the  transaction  of  its 
business  in  the  city  of  New  York  in  said  State  of  New  York,  and  is  a  citizen 
of  said  State  of  New  York,  within  the  meaning  of  the  laws  fixing  and  deter- 
mining the  jurisdiction  of  this  honorable  court 

And  your  orator  further  shows,  upon  its  information  and  belief,  that  on 
and  prior  to  the  1st  day  of  December,  1880,  there  existed  a  railroad  corpora- 
tion known  as  the  Missouri,  Kansas  and  Texas  Railway  Company,  which 
was  created  a  body  corporate  by  the  consolidation,  amalgamation  and  pur- 
chase of  the  property  and  franchises  of  certain  other  corporations,  created 
by  and  existing  under  and  by  virtue  of  the  laws  of  the  States  of  Kansas 
and  Missouri,  and  possessed  of  and  endowed  with  powers,  rights,  privileges, 
franchises  and  immunities  granted  by  the  laws  of  said  States,  and  also  by 
certain  actfi  of  the  congress  of  the  United  States,  and  acts  of  the  legislature 
of  the  State  of  Texas,  That  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany owned  and  operated  a  number  of  lines  of  railway  situate  in  the  States 
of  Missouri,  Kansas  and  Texas,  and  in  the  Indian  Territory,  with  branches 
extending  in  various  directions  within  such  States  and  Territory,  and  then 
had  and  still  has  its  principal  ofSce  for  the  transaction  of  its  business  in  the 
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city  of  Parsons  in  the  said  State  of  Kansas ;  and  was  and  is  a  citizen  of  said 
State  of  Kansas,  within  the  meaning  of  the  laws  fixing  and  determining  the 
jurisdiction  of  this  honorable  court. 

And  your  orator  further  shows  unto  your  honors  that  heretofore  and  on 
or  about  the  1st  day  of  December,  1880,  the  said  Missouri,  Kansas  and 
Texas  Railway  Company,  oeing  thereunto  duly  authorized,  by  its  president 
and  secretary  and  under  its  corporate  seal,  made  and  executed  its  forty-five 
thousand  bonds,  known  as  Greneral  Consolidated  Mortgage  Bonds,  numbered 
consecutively  from  1  to  45,000,  both  nuuioers  inclusive,  each  for  the  sum  of 
$1,000,  bearing  date  on  said  Ist  day  of  December,  1880,  by  the  terms  of 
which  bonds  the  said  company  promised  to  pay  to  the  holder  of  each  bond, 
or,  in  case  the  same  should  be  registered,  then  to  the  registered  owner  thereof, 
the  sum  of  $1,000,  United  States  gold  coin,  of  or  equal  to  the  then  standard 
of  value,  at  its  financial  agency  in  the  city  of  New  York,  forty  years  after 
the  date  of  said  bond,  and  also  intei'esc  thereon  at  the  rate  of  six  per  centum 
per  annum,  payable  semi-annually,  in  like  gold  coin,  on  the  1st  days  of 
June  and  December  in  each  year,  on  the  presentation  and  surrender  of  the 
respective  interest  coupons  annexed  to  said  bonds  at  the  financial  agency 
aforesaid. 

And  your  orator  further  shows  unto  your  honors  that  on  or  about  said 
1st  day  of  December,  1880,  the  said  Missouri,  Kansas  and  Texas  Railway 
Company,  being  the  owner  of  or  having  an  interest  in,  by  way  of  lease  or 
otherwise,  and  being  in  possession  of,  the  lines  of  railway  and  property 
therein  described,  did,  in  order  to  secure  the  payment  of  the  principal  and 
interest  of  the  said  issue  of  General  Consolidated  bonds,  as  the  same  should 
mature,  make,  execute  and  deliver  to  your  orator  a  certain  deed  or  indent- 
ure of  trust  or  mortgage,  known  as  its  General  Consolidated  Mortgage, 
whereby  it  conveyed  to  your  orator  as  trustee,  and  its  lawful  successor  or 
successors  in  the  trust  thereby  created,  and  assigns,  all  the  right  of  way 
and  railroad  and  other  property  of  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  particularly  described  in  said  mortgage,  with  the  excep- 
tions therein  noted,  which  property  is  by  said  mortgage  more  particularly 
described  as  follows,  to  wit :  — 

"  First. —  All  and  singular  the  railroad,  as  the  same  is  constructed  and  op- 
erated, extending  from  Junction  City,  in  Davis  county,  and  State  of  Kansas, 
down  the  valley  of  the  Neosho  river,  through  the  counties  of  Davis,  Morris, 
Lyon,  Coffee,  Woodson,  Allen,  Neosho  and  Labette,  to  a  point  on  the  south- 
ern boundary  line  of  said  State,  between  the  Neosho  river  and  the  western 
boundary  of  Labette  county,  a  distance  of  one  hundred  and  eighty-two 
miles,  more  or  less. 

"  And  also  all  the  right,  title  and  interest  which  the  party  of  the  first  part 
has,  by  reason  of  the  construction  of  said  line  of  road,  to  and  in  any  land 
or  lands  heretofore  conveyed  by  any  act  of  congress  to  the  State  of  Kansas 
to  aid  such  construction,  the  said  lands  being  the  same,  or  so  much  thereof 
as  remain  unsold  at  the  date  hereof,  which  were  granted  by  acts  of  congress 
to  the  State  of  Kansas,  and  by  said  State  to  the  Union  Pacific  Railway, 
Southern  Branch,  as  set  forth  in  the  said  mortgage  executed  by  the  party 
of  the  first  part  to  the  Union  Trust  Company,  bearing  date  February  1, 1871, 
to  which  reference  is  hereby  made,  and  also  all  the  right,  title  and  interest 
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of  the  said  party  of  the  first  part  in  and  to  the  proceeds  of  such  of  said 
lands  as  may  have  been  sold,  which  heretofore  belonged  to  the  said  railway 
company,  or  in  which  the  said  company  was  in  any  way  interested,  and 
which  are  now  unexpended  and  unapplied ;  and  also  all  the  right,  title  and 
interest  of  the  said  party  of  the  first  part  in  and  to  any  proceeds  of  lands 
granted  to  the  State  of  Texas  by  act  of  congress  entitled  '  An  act  to  appro- 
priate the  proceeds  of  the  sale  of  public  lands,  and  to  grant  pre-emption 
rights,'  approved  September  4,  1841,  and  heretofore  sold  by  said  State,  under 
and  by  virtue  of  an  act  of  the  legislature  of  the  State  of  Kansas  entitled 
'  An  act  providing  for  the  sale  of  public  lands  to  aid  in  the  construction  of 
certain  railroads,  approved  February  23, 1866 ;  and  also  all  the  right,  title 
and  interest  of  the  party  of  the  first  part  in  and  to  such  of  the  lands  granted 
by  the  act  of  congress  aforesaid  which  were  heretofore  sold  and  conveyed 
by  the  State  of  Kansas  to  the  Laud  Grant  Railway  and  Trust  Company, 
and  by  said  company  to  the  party  of  the  first  part,  together  with  all  and 
singular  the  tenements,  hereditaments,  rights,  privileges,  easements,  income,, 
advantages  and  appurtenances  to  the  said  lands  and  premises  belonging 
or  in  anywise  appertaining,  and  the  reversion  and  reversions,  remainder 
and  remaindei's,  rents,  issues  and  profits  thereof;  and  also  all  the  estate, 
right,  title  and  interest,  property,  claim  and  demand  whatsoever,  at  law  or 
in  equity,  of  the  said  party  of  the  first  part,  of,  in  and  to  the  same,  and  any 
and  every  part  or  parcel  thereof  situate  in  the  State  of  Kansas. 

"Second.  —  Also  all  and  singular  the  said  line  of  railroad,  constructed 
and  operated  from  the  southern  boundary  line  of  the  State  of  Kansas,, 
southerly  through  the  Indian  Territory,  to  the  southern  boundary  line  of 
the  State  of  Texas,  to  a  point  at  or  near  the  town  of  Denison,  in  said  State, 
a  distance  of  two  hundred  and  fifty  miles,  more  or  less,  and  also  all  the 
right,  title  and  interest  which  the  party  of  the  first  part  now  has  or  may 
hereafter  acquire  by  reason  of  constructing  the  extension  of  the  said  line  of 
railroad  through  the  Indian  Territory,  in  and  to  any  lands  granted  by  the 
acts  of  congress  aforesaid,  or  which  the  said  party  of  the  first  part  now  has 
or  may  li°reafter  acquire  under  and  by  virtue  of  a  treaty  or  treaties  from 
any  Indian  nation  or  tribe,  or  otherwise,  howsoever,  appertaining  to  the 
aforesaid  extension,  together  with  all  the  rights,  privileges,  tenements, 
hereditaments  and  appurtenances  that  may  belong  or  appertain  thereto ; 
the  land  granted  under  said  acts  of  congress  being  ten  alternate  sections  of 
land  on  each  side  of  said  railroad. 

"  Third. —  All  and  singular  the  railroad,  as  the  same  is  now  constructed, 
extending  from  Sedalia,  in  Pettis  county,  in  the  State  of  Missouri,  to  the 
western  boundary  of  said  State,  a  distance  of  one  hundred  miles,  more  or 
less,  being  the  railroad  acquired  by  the  party  of  the  first  part  by  purchase 
from  the  Tebo  and  Neosho  Railroad  Company,  as  hereinbefore  men- 
tioned. 

"  Fourth. —  All  and  singular  the  railroad  which  the  party  of  the  first  part 
acquired  from  the  Labette  and  Sedalia  Railway  Company,  which  is  now 
constructed  from  the  town  of  Parsons,  in  Labette  county,  in  the  State  of 
Kansas,  on  the  main  line  of  the  railroad  of  the  party  of  the  first  part,  north- 
easterly through  Labette,  Neosho,  Crawford  and  Bourbon  counties,  to  the 
boundary  line,  ,whej;e  the  same  intersects  the  railroad  acquired  by  the  said 
70 
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party  of  the  first  part  from  the  Tebo  and  Neosho  Railroad  Company  as 
aforesaid,  a  distance  of  sixty-one  miles,  more  or  less. 

"Fifth. —  All  and  singular  the  railroad  constructed  from  the  town  of 
Holden,  on  the  Missouri  Pacific  Railroad,  in  the  county  of  Johnson,  State  of 
Missouri ;  thence  into  and  through  the  municipal  township  of  Camp  Branch, 
and  into  and  through  the  municipal  township  of  Grand  River,  and  into  and 
through  the  corporate  limits  of  the  city  of  Harrisonville,  in  Cass'  countyt 
and  theuce  to  the  western  boundary  line  of  the  State  of  Missouri,  in  the 
direction  of  the  town  of  Paola,  in  the  State  of  Kansas,  a  distance  of  about 
thirty-eight  miles,  subject  to  the  existing  lease  thereof  to  the  Missouri  Pa- 
cific Railway  Company,  together  with  all  lands,  tenements  and  heredita- 
ments acquired  or  to  be  acquired  for  rights  of  way  for  the  said  portion  of 
railroad  hereby  conveyed,  and  all  the  appurtenances  thereto  belonging,  and 
also  all  lands  acquired  and  appropriated,  or  to  be  acquired  and  appropri- 
ated, for  depots,  superstructures,  buildings,  erections  and  fixtures  on  the 
said  line  of  railroad,  and  all  tracks,  bridges,  viaducts,  culverts,  fences  and 
all  houses  and  buildings  thereon  or  appertaining  thereta 

"Sixth, —  So  much  of  the  line  of  railway  heretofore  belonging  to  the 
I^eosho  Valley  and  Holden  Railway  Company,  and  heretofore  consolidated 
rand  made  one  corporation  with  and  under  the  name  of  the  party  hereto  of 
the  first  part,  as  extends  from  the  point  on  the  eastern  boundary  line  of  the 
State  of  Kansas  where  the  railway  last  above  mentioned  cross's  said  bound- 
ary line  from  Cass  county,  Missouri,  to  the  town  of  Paola,  Kansas,  a  point 
on  the  line  of  said  road  distant  fifteen  miles  westerly  from  said  boundary 
line,  subject  to  the  lease  last  aforesaid  mentioned,  together  with  all  lands, 
tenements  and  hereditaments  acquired  or  to  be  acquired  for  rights  of  way 
for  the  said  portion  of  the  railroad  hereby  conveyed,  and  all  appurtenances 
thereto  belonging,  and  all  lands  acquired  and  appropriated,  or  to  be  acquired 
or  appropriated,  for  depots,  superstructures,  buildings,  erections  and  fixtures 
•on  the  said  line  of  railroad,  and  all  tracks,  bridges,  viaducts,  culverts,  fences, 
and  all  houses  and  buildings  thereon  or  appertaining  thereto. 

"  Seventh. —  All  and  singular  the  railroad  of  the  party  hereto  of  the  first 
part,  now  constructed  and  in  operation,  extending  from  Sedalia  in  the  State 
■of  Missouri,  northerly  to  Moberly  in  said  State,  a  distance  of  seventy-two 
miles,  being  a  part  of  the  railroad  of  the  Tebo  and  Neosho  Railroad  Com- 
pany, conveyed  to  the  said  party  of  the  first  part,  more  particularly  described 
in  the  first  additional  mortgage  made  by  the  party  of  the  first  part  to  the 
Union  Trust  Company,  dated  June  1,  1872,  to  which  reference  is  hereby 
made,  together  with  all  the  rights,  powers,  privileges  and  franchises  belong- 
ing or  in  anywise  appertaining  thereto. 

"Eighth.— The  entire  railroad  of  and  belonging  to  the  said  party  of  the 
first  part,  situate,  lying  and  being  and  extending  from  its  eastern  terminus 
in  the  city  of  Hannibal  in  the  State  of  Missouri,  westerly  through  the  coun- 
■ties  of  Marion,  Ralls  and  Monroe,  to  the  town  of  Moberly  in  the  county  of 
Randolph,  as  the  same  has  been  heretofore  and  is  now  constructed,,  main- 
tained and  operated,  being  seventy  miles  in  length. 

"  And  also  all  lands  and  real  estate  of  every  kind  and  nature,  and  where- 
soever the  same  may  be  situate,  of  or  belonging  to  the  said  party  of  the  first 
^)art,  and  owned,  used,  occupied  and  enjoyed  in  the  construction,  mainte- 
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naoce  aii<I  operation  of  aaht  laaMawcibad  caUroad,  together  with  M  depota. 
statioB-hoiuee,  freight-housesi  car-houaes,  machine  shops,  cattle-yaiHiis,  M 
other  building  erections,  tenements,  structures  and  fixtures,  and  alt  ma- 
chinery, tools,  rails,  ties,  tracks,  bridges,  viaducts,  culverts,  fences,  or  othw 
constructions  or  superstructures  to  the  said  railroad  belonging  or  appertain- 
ing thereta 

"  All  of  the  aforesaid  described  railroads  taken  together  being  abqut  seren 
hundred  and  eighty-six  miles  in  length. 

"Any  laods  or  land  scrip  certificates  to  which  the  party  of  the  fiist  part 
is  or  may  hereafter  be  entitled,  or  shall  receive  by  reason  of  the  construc- 
tion of  railroad  in  Texas,  are  not  covered  of  this  indenture  or  the  lien 
thereof,  but  may  be  sold  by  said  party  of  the  first  part,  which  party, 
however,  hereby  covenants  to  use  the  proceeds  of  any  such  sale  strictly  in 
payment  of  the  interest  or  principal  of  the  bonds  issued  under  and  secured 
bT  fJ-is  indentura 

"  Ninth. —  And  altio  all  the  following  property,  real  and  personal,  now 
owned,  or  which  may  be  at  any  time  hereafter  acquired,  by  the  party  of  the 
first  part,  for  the  use  of  any  or  all  of  the  railroads  above  described,  namely, 
All  the  lands,  tenements  and  hereditaments,  and  right  of  way,  and  all  lands 
appropriated  for  depots,  superstructures,  buildings,  erections  and  fixtures ; 
and  also  all  tracks,  bridges,  viaducts,  culverts,  fences  and  other  structures, 
depots,  engine-houses,  car-houses,  freight-houses,  wood-houses,  and  other 
buildinss ;  and  all  machine-shops  and  other  shops ;  and  also  all  locomotives, 
tenders,  cars  and  other  rolling-stock  or  equipments,  and  also  all  machinery, 
tools,  implements,  fuel,  supplies  and  materials  for  constructing,  operating, 
repairing  or  replacing  the  said  railroads,  or  any  or  either  of  them ;  and  also 
all  corporate  and  other  franchises,  powers,  rights  and  privileges  now  held 
and  owned  by  the  party  of  the  first  part,  pertaining  to  the  said  seven  hun- 
dred and  eighty-six  miles  of  constructed  road. 

"  And  whereas,  the  party  of  the  first  part,  under  and  by  virtue  of  the  laws 
of  the  States  of  Kansas,  Missouri  and  Texas,  and  the  aforesaid  acts  of  con- 
gress of  July  25th  and  26th,  1866,  is  entitled  to  build  or  acquire  by  purchase, 
consolidation  or  otherwise,  extensions  and  branches  of  its  said  road  in  the 
said  States  and  in  the  Indian  Territory. 

"  And  whereas,  the  party  of  the  first  part,  under  the  act  of  the  Texas  leg. 
islature  passed  August  2,  1870,  is  authorized  to  extend  its  railroad  from  its 
present  terminus  at  Denison  through  the  State  of  Texas  to  the  Rio  Grande 
river,  with  a  view  of  extending  the  same  to  the  City  of  Mexico,  and  has  also 
the  right  to  construct  branches  in  the  said  State  of  Texas,  by  virtue  of  said 
last-mentioned  act,  and  the  right  to  purchase  joint  stocks  and  unite  or  con- 
solidate with  any  connecting  railroad  company  with  the  approval  and  con- 
sent of  a  majority  in  interest  of  the  stockholders,  and  to  acquire  and  merge 
into  Itself  all  or  any  part  of  the  property,  rights  and  privileges  and  fran- 
chises of  such  other  company  as  therein  provided. 

"And  whereas,  the  said  party  of  the  first  part  has  resolved  to  extend  its 
line  to  the  Rio  Grande,  either  by  direct  or  sole  construction  on  its  own  ac- 
count, or  by  joint  construction  or  arrangement  with  other  companies  as 
may  be  found  most  expedient,  and  likewise  to  build  or  acquire  other 
branches  and  extensions  in  Texas  and  elsewhere. 


■  "And whereas,  ffancKWesp^rtaihiiig: to  toadunt  n&w  consteaotedare  not 
embraced  in  the  said  mortgages  of  February  1^  1871,  and  .April, '1,  1876, 
which  point  has  been  adjudged  and  decided  by  the  United  States,  circuit 
eourt  for  the  district  of  Kansas. 

'  "  And  whereas,  to  provide  for  the  means  for  building  and  acquiring  such 
branches  and  extensions,  an  issue  of  bonds,  to  be  secured  by  this  indenture, 
&t  the  rate  of  not  exceeding  twenty  thousand  dollars  per  mile  of  road,  has 
been  authorized  by  the  board  of  directors  and  by  the  stockholders  of  the 
party  of  the  first  part  at  the  meetings  hereinbefore  referred  to; 

"  Now,  therefore,  the  said  party  of  the  first  part  (in  addition  to  the  seven 
hundred  and  eighty-six  miles  of  road  hereinbefore  particularly  described,  in 
respect  to  which  the  said  mortgages  of  February  1,  1871,  and  April  1,  1876, 
to  the  extent  of  all  valid  and  subsisting  indebtedness  thereunder,  or  author- 
ized thereby,  are  prior  in  lien  to  this  indenture)  doth,  by  these  presents, 
grant,  bargain,  sell,  assign,  transfer  and  convey  unto  the  said  party  of  the 
second  part  herein,  all  of  its  franchises  under  the  said  Texas  act  of  Au- 
gust 3, 1879,  before  referred  to,  in  respect  to  the  line  of  road  to  be  constructed 
or  acquired  from  the  existing  terminus  of  its  road  at  Denison  to  the  Rio 
Grande,  and  all  branches  Which  it  is  authorized  or  may  hereafter  be  au- 
thorized to  construct  in  the  State  of  Texas,  and  in  the  Indian  Territory,  and 
in  the  States  of  Missouii,  Kansas  and  elsewhere,  and  all  and  singular  its 
railroads  and  branches^  to  be  constructed  or  acquired  under  its  existing 
charters,  constituent  acts,  or  any  amendments  thereof,  and  also  including 
in  the  grant  and  conveyance  herein  and  hereby  made  all  roads  now  owned 
by  it  and  all  that  it  may  hereafter  own,  whether  built  by  itself  or  acquired 
by  purchase,  consolidation  or  otherwise,  and  all  leasehold  rights  which  may 
be  acquired  in  other  roads,  under  contracts  for  the  sole  or  joint  use  thereof 
by  the  party  of  the  first  part,  and  also  all  the  lands,  tenements  and  heredita- 
ments acquired  or  appropriated,  or  which  may  hereafter  be  acquired  or  ap- 
propriated, for  the  purpose  of  a  right  of  way  for  said  railroad,  its  extensions 
and  branches,  and  all  the  easements  or  appurtenances  thereto  belonging 
or  in  anywise  appertaining,  and  all  railways,  ways  and  right  of  way, 
depot  grounds,  tracks,  bridges,  viaducts,  culverts,  fences  and  other  struct- 
ures, depots,  station-houses,  engine-houses,  car-houses,  freight-houses,  wood- 
houses,  warehouses,  machine-shops,  work-shops,  superstructures,  erections 
and  fixtures,  whether  now  held  or  hereafter  at  any  time  acquired  for  the 
use  of  said  railroad,  its  extensions  and  branches,  or  in  connection  therewith 
or  the  business  thereof,  also  all  locomotives,  tenders,  cars  and  other  rolling- 
stock  of  equipments,  and  all  rails,  ties,  chairs  and  machinery,  tools,  imple- 
ments, fuel  and  materials  whatsoever,  for  or  in  respect  of  the  construct- 
ing, operating,  repairing  or  replacing  said  railroad,  or  any  part  thereof, 
whether  now  held  or  owned  or  hereafter  to  be  acquired  by  the  said  party 
of  the  first  part,  together  with  all  the  equipments  or  appurtenances  what- 
soever thereunto  belonging,  whether  now  held  or  hereafter  acquired,  an^ 
all  franchises  connected  with  or  relating  to  said  raih:oad,  its  extensions 
and  branches,  or  the  construction,  Inaiilitenance  or  use  thereof,  now  held 
or  hereafter  acquired  by 'the  party  of  the  first  part,  and  all  corporate 
franchises  of  any  natiire  relating  thereto,  including  the  franchise  to  be  a 
corporation  and  operate  said  railroid,  which  are  now  or  may  hereafter 
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be  possessed  or  exercised  by  the  party  of  the  first  part,  together  with  all 
and  singular  the  endowments,  income  and  advantages,  tenements  and  her- 
editaments and  appurtenances  to  the  above-mentioned  railroad  premises 
or  property  belonging  or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  tolls,  incomes,  rents,  issues  and  prof- 
its thereof;  and  also  all  the  estate,  right,  title,  interest,  property,  possession, 
claim  and  demand  whatsoever,  in  law  as  well  as  in  equity,  present  or  pros- 
pective, of  the  said  party  of  the  first  part,  or  in  and  to  the  same  and  every 
part  and  parcel  thereof,  with  the  appurtenances." 

But  your  orator  further  shows  unto  your  honors  that  it  was  expressly 
provided  in  and  by  said  General  Consolidated  Mortgage  that  while  the  bonds 
therein  stated,  issued  under  and  by  virtue  of  the  mortgages  made  by  the 
Union  Pacific  Railway  Company,  Southern  Branch,  on  the  14th  of  Novem- 
ber, 1868,  to  Russell  Sage  and  N.  A.  Cowdrey,  trustees,  and  in  the  mortgage 
made  by  the  said  Missouri,  Kansas  and  Texas  Railway  Company  to  the  said 
Union  Trust  Company,  dated  February  1,  1871,  were  outstanding  and  un- 
paid, the  lands  in  said  mortgages  described,  or  any  part  thereof,  might  be 
sold  in  accordance  with  the  provisions  in  said  mortgages  contained  and  the 
proceeds  applied  to  the  payment  of  the  bonds  secured  thereby,  the  same  as 
if  the  General  Consolidated  Mortgage  had  not  been  made.  But  that  when 
the  bonds  secured  by  said  two  mortgages  had  been  fully  paid,  retired  or 
canceled,  and  the  mortgages  were  satisfied,  then  and  in  such  case  all  the 
provisions  of  the  ninth  article  of  the  mortgage  of  February  1,  1871,  should 
be  considered  and  taken  to  be  a  part  of  the  General  Consolidated  Mortgage, 
as  fully  to  all  intents  and  purposes  as  if  it  had  been  incorporated  therein, 
substituting,  however,  your  orator  or  its  successor  in  place  of  said  Union 
Trust  Company. 

And  your  orator  further  shows  that  after  said  mortgage  was  made  the 
Missouri,  Kansas  and  Texas  Railway  Company  did  construct  and  acquire 
certain  lines  of  railroad  in  the  State  of  Texas,  and  did  expend  and  use  in 
and  about  the  construction  and  acquisition  thereof  large  amounts  of  bonds 
secured  by  said  General  Consolidated  Mortgage  and  proceeds  of  the  sales  of 
such  bonds,  and  that  the  lines  of  railroad  so  constructed  and  acquired,  and 
which  are  hereinafter  more  particularly  mentioned,  thereupon  became  and 
now  are  subject  to  the  lien  of  the  said  last-mentioned  mortgage. 

And  your  orator  further  shows  unto  your  honors  that  a  true  and  correct 
copy  of  the  said  General  Consolidated  Mortgage  is  annexed  to  this  bill  of 
complaint  and  marked  Exhibit  A,  and  your  orator  prays  that  the  same  may 
be  taken  as  a  part  of  this  bill  as  fully  as  if  embodied  herein.  That  the  exe- 
cution of  said  General  Consolidated  Mortgage  to  secure  the  payment  of  said 
issue  of  bonds  was  duly  authorized  by  !  i  •  board  of  directors  of  the  said 
Villi  way  company  and  was  further  authorized  by  the  stockholders  of  said  rail- 
way company  at  two  several  meetings  held  respectively  on  the  19th  of  May, 
1880,  and  the  17th  day  of  November,  1880.  That  said  General  Consolidated 
!Mortgage  was  duly  executed,  acknowledged  and  recorded  as  required  by 
:;iw. 

And  your  orator  further  shows  unto  your  honors  that  it  was  provided  and 
covenanted  in  by  said  General  Consolidated  Mortgage  that  of  the  bonds  au- 
iiMiHzedto  be  issued  as  aforesaid,  and  when  issued  to  be  secured  by  the 
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provisions  of  said  mortgage,  bonds  numbered  from  1  to  18,817,  both  num- 
bers inclusive,  should  be  certified  by  the  trustee  thereunder,  or  its  successor 
or  successors  in  said  trust,  only  in  exchange  for  outstanding  issues  of  bonds 
under  prior  mortgages  which  were  a  lien  upon  the  said  railroad  of  the  Mtid 
party  ot  the  first  part  thereto,  or  upon  some  part  thereof. 

And  your  orator  further  shows  unto  your  honors  that  of  the  bonds  so  au- 
thorized to  be  issued  as  aforesaid  and  numbered  from  1  to  18,217,  both  num- 
bers inclusive^  no  bonds  have  been  certified  and  delivered  by  your  orator  as 
trustee  under  said  mortgage,  and  none  of  such  bonds  are  now  actually  is- 
sued and  outstanding. 

And  your  orator  further  shows  unto  your  honors  that  in  and  by  section 
sixth  of  said  General  Consolidated  Mortgage  it  was  provided  that  bonds 
numbered  from  18,218  to  28,217,  both  numbers  inclusive,  amounting  in  the 
aggregate  to  $10,000,000,  were  set  apart  and  reserved  for  retiring  upon 
such  plan  and  terms  as  should  be  adopted  by  the  board  of  directors  of  the 
said  railway  company,  the  income  bonds  issued  or  which  might  bo  issued 
under  the  mortgage  of  April  1,  1876,  made  by  said  railway  company  to  the 
Union  Trust  Company  as  trustee,  and  the  coupons  and  scrip  certificates 
representing  interest  accrued  upon  such  bonds. 

And  your  orator  further  shows  unto  your  honors  that  by  the  terms  of  a 
resolution  of  the  board  of  directors  of  the  said  railway  company,  passed  in 
pursuance  of  the  provisions  of  said  section  sixth,  it  was  provided  that  the 
bonds  issued  in  exchange  for  such  income  bonds,  coupons  and  scrip  certifi- 
cates should  bear  interest  at  and  after  the  rate  of  five  per  cent  per  annum. 

And  your  orator  further  shows  unto  your  honors  that  of  the  bonds  so  au- 
thorized to  be  issued  by  said  section  sixth,  bonds  numbered  from  18,218  to 
37,591,  both  numbers  inclusive,  amounting  in  the  aggregate  to  $9,374,000, 
have  been  actually  issued  and  are  now  outstanding  in  the  hands  of  bona 
fide  holders  thereof. 

And  your  orator  further  shows  unto  your  honors  that  by  the  terms  of 
said  General  Consolidated  Mortgage  it  was  provided  that  bonds  numbered 
from  28,218  to  30,217,  both  numbers  inclusive,  amounting  in  the  aggregate 
to  $2,000,000,  might  be  issued  and  used  for  the  purpose  of  providing  for  new 
equipment  and  rolling-stock. 

And  your  orator  further  shows  unto  your  honors  that  by  the  terms  of 
said  General  Consolidated  Mortgage  it  was  further  provided  that  the  re- 
maining bonds  numbered  from  30,218  to  45,000,  both  numbers  inclusive, 
were  to  be  issued  and  used  in  securing  the  construction  and  acquisition  of 
extensions  and  branches  of  said  railway  in  the  States  of  Missouri,  Eansaii, 
Texas  and  the  Indian  Territory,  and  elsewhere. 

And  your  orator  further  shows  unto  your  honors  that  it  was  provided  in 
and  by  said  General  Consolidated  Mortgage  that  the  said  railway  company 
might,  upon  the  conditions  therein  set  forth,  issue  bonds  to  be  secured  by 
said  mortgage,  in  addition  to  the  $45,000,000  of  bonds  provided  for  therein, 
at  the  rate  per  mile  specified  in  said  mortgage. 

And  your  orator  further  shows  unto  your  honors  that  by  virtue  of  the 
covenants  and  provisions  of  said  General  Consolidated  Mortgage,  and  under 
tbe  authority  therein  granted,  the  said  railway  company  ha*  made,  issued, 
executed  and  delivered,  and  your  ta&tor  as  trustee  under  said  mortgage 
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has  certified  and  deliTered,  bonds  numbered  from  88^18  to  46,40<i,  both 
numbers  inclusiTe,  amonnting  in  the  aggregate  to  118,278,000,  all  of  which 
are  now  actually  outstanding  in  the  hands  of  bona  flde  holders  thereof. 

And  your  orator  further  shews  unto  your  honors  that  in  accordance  with 
the  action  in  that  regard  contemplated  by  said  General  C!onsoIidated  Mort- 
gage, and  in  order  to  better  carry  out  the  intention  thereof  and  the  inten- 
tion of  the  provisions  therein  contained,  the  said  railway  company  has 
made,  executed  and  delivered  to  your  orator,  as  trustee,  certain  supple- 
mental mortgages  as  follows : 

1.  A  mortgage  dated  the  Ist  day  of  March,  1883,  wherein  and  whereby  it 
conveyed  to  your  orator,  upon  the  conditions  and  covenants  contained  in 
said  Greneral  Consolidated  Mortgage,  the  property  in  said  supplemental 
mortgage  described. 

A  true  and  correct  copy  of  said  supplemental  mortgage  is  annexed  to  this 
bill  of  complaint  and  marked  Exhibit  B,  and  your  orator  prays  that  the 
same  may  be  taken  as  a  part  of  this  bill  as  fully  as  if  embodied  herein. 

3.  A  mortgage  dated  the  1st  day  of  December,  1886,  wherein  and  whereby 
it  conveyed  to  your  orator,  upon  the  conditions  and  covenants  contained  in 
said  General  Consolidated  Mortgage,  the  property  in  said  supplemental 
mortgage  described. 

A  true  and  correct  copy  of  said  supplemental  mortgage  is  annexed  to  this 
bill  of  complaint  and  marked  Exhibit  C,  and  your  orator  prays  that  the 
same  may  be  taken  as  a  part  of  this  bill  as  fully  as  if  embodied  herein. 

3.  A  mortgage  dated  the  1st  day  of  December,  1887,  wherein  and  whereby 
it  conveyed  to  your  orator,  upon  the  conditions  and  covenants  contained 
in  said  General  Consolidated  Mortgage,  the  property  in  said  supplemental 
mortgage  described. 

A  true  and  correct  copy  of  said  supplemental  mortgage  is  annexed  to  this 
bill  of  complaint  and  marked  Exhibit  D,  and  your  orator  prays  that  the 
same  may  be  taken  as  a  part  of  this  bill  as  fully  as  if  embodied  herein. 

And  your  orator  further  shows  that  said  railway  company,  in  and  by  said 
General  Consolidated  Mortgage,  expressly  granted,  bargained,  sold,  assigned, 
transferred  and  conveyed  to  your  orator,  in  addition  to  the  property  herein 
particularly  described,  all  and  singular  its  railroad  and  branches,  to  be  con- 
structed or  acquired  under  its  existing  charters,  constituent  acts  or  any 
amendments  thereof,  and  also  including  in  the  grant  and  conveyance  therein 
and  thereby  made  all  roads  then  owned  by  it  or  all  that  it  might  thereafter 
own,  whether  built  by  itself  or  acquired  by  purchase,  consolidation  or  other- 
wise, and  also  all  leasehold  rights  which  might  be  acquired  in  other  roads, 
and  all  rights  acquired,  or  to  be  acquired,  in  other  roads  under  contract  for 
the  sole  or  joint  use  thereof  by  the  said  railway  company,  and  that  the  said 
railway  company  thereby  agreed  to  execute  and  deliver  to  your  orator,  as 
trustee,  or  its  successor  or  successors,  any  further  reasonable  and  necessary 
trust  deed,  to  bring  in  and  make  subject  to  the  conditions  of  said  mortgage 
every  such  extended  or  future-acquired  road,  and  every  other  land  and 
property,  real  or  personal,  that  might  thereafter  be  acquired  by  it,  for  the 
purpose,  and  with  the  intent,  of  securing  the  payment  of  the  bonds,  com- 
posing every  increased  issue,  as  well  as  the  bonds  therein  described,  equally 
and  alike  upon  the  property  of  the  said  railway  company,  and  the  interest 
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due,  and  to  grow  due  thereon,  in  the  same  manner  as  if  said  bonds  had  been 
originally  secured  by  one  and  the  same  indenture. 

And  your  orator  further  shows  unto  your  honors,  upon  its  information 
and  belief,  the  said  defendant,  the  Missouri,  Kansas  and  Texas  Railway 
Company,  since  the  execution  of  the  said  mortgage,  has  acquired,  as  abso- 
lute owner  thereof,  ninety-seven  thousand,  two  hundred  and  eighty-four 
shares  of  the  capital  stock  of  the  International  and  Great  Northern  Rail- 
road Company,  a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Texas. 

And  your  orator  further  shows  unto  your  honors  that  on  or  about  the 
Ist  day  of  June,  1881,  the  said  International  and  Great  Northern  Railroad 
C!ompany,  being  thereto  duly  authorized,  made,  executed  and  delivered  to 
the  defendant,  the  Missouri,  Kansas  and  Texas  Railway  Company,  a  certain 
indenture  in  the  nature  of  a  lease,  wherein  and  whereby  it  leased  to  the 
said  Missouri,  Kansas  and  Texas  Railway  Company  all  its  property,  the  rail- 
road and  branches  of  the  said  International  and  Great  Northern  Railway 
Company  in  the  State  of  Texas  as  therein  particularly  described,  to  which 
said  indenture  of  lease  or  a  copy  thereof,  when  produced,  your  orator  begs 
leave  to  refer  for  the  contents  thereof,  as  fully  as  if  the  same  had  been  em- 
bodied and  made  part  of  this  bill. 

And  your  orator  further  shows  unto  your  honors  that  your  orator  is  in- 
formed and  believes  that  by  the  intention  and  operation  of  the  terms  and  cove- 
nants contained  in  said  General  Consolidated  Mortgage  the  said  shares  of  the 
capital  stock  of  the  said  International  and  Great  Northern  Railway  Com- 
pany, and  all  right,  title,  interest,  claim,  property  or  possession  to  the  said 
Missouri,  Kansas  and  Texas  Railway  Company  acquired  in,  under  and  by 
virtue  of  the  ownership  of  said  shares  of  the  capital  stock,  and  in,  under  or 
by  virtue  of  said  indenture  of  lease  dated  the  1st  day  of  June,  1881,  im- 
mediately became  and  was  and  continued  to  be  subject  to  the  lien  of  said 
General  Consolidated  Mortgage,  and  became  and  was  a  part  of  the  property 
which  was  pledged  by  operation  of  said  General  Consolidated  Mortgage 
with  your  orator,  as  a  further  security  for  the  payment  of  the  principal  and 
interest  of  the  issue  of  bonds  thereby  secured. 

And  your  orator  further  shows  unto  your  honors  that  the  said  Missouri, 
Kansas  and  Texas  Railway  Company,  since  the  date  of  the  said  General 
Consolidated  Mortgage,  has  acquired  by  purchase,  lease,  or  contract  in  the 
nature  of  lease,  or  by  construction  or  otherwise,  divers  other  lines  of  rail- 
way and  other  appurtenant  property,  situated  in  the  State  of  Texas  and  the 
Indian  Territory,  which  said  lines  of  railway,  as  your  orator  is  informed, 
have  become  and  now  are  subject  to  the  lien  of  said  mortgage  as  a  first  and 
paramount  charge  or  incumbrance,  and  which  said  lines  are  situated  and 
extend  substantially  as  follows,  to  wit: 

A  line  of  railway  from  Denisbn  to  Greenville,  94  miles ;  from  Denison  to 
Gainesville,  50.20  mileg;  from  Greenville  to  Mineola,  162.53  miles;  from 
Echo  to  Belton,  7.15  miles;  from  Jeflfersonville  to  McKinney,  155.50  miles; 
from  Trinity  eastwardly  67  miles ;  from  Whitesboro  southerly  by  way  of 
Denton,  Fort  Worth,  Hillsborough  and  Waco  to  Taylor,  a  distance  of  about 
233.5  miles ;  from  Dallas  to  Denton,  39  miles ;  from  Taylor  to  the  line  of 
Colorado  county,  and  from  San  Marcos  to  Lockhart,  a  distance  of  102.75 
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miles;  from  Dallas  to  Greenville,  52  miles;  from  Gainesville  to  Henrietta,  , 
70  miles ;  and  as  your  orator  is  inf ornied  and  believes,  also  a  line  of  railway 
from  at  or  near  Bastrop  to  Lagrange,  the  length  of  which  is  unknown  to 
your  orator;  and  also  branch  lines  in  the  Indian  Territory  of  a  total  length 
of  13.80  miles,  which,  as  your  orator  is  informed  and  believes,  extend  from 
Atoka  and  McAllister,  in  said  Territory,  to  the  coal  mines  m  the  neighbor- 
hood thereof. 

That  the  line  of  road  from  Taylor  to  Bastrop  and  from  San  Marcos  to 
Lockhart,  fifteen  miles,  and  from  at  or  near  Bastrop  easterly  and  to  near 
Lagrange,  was  purchased  by  the  Missouri,  Kansas  and  Texas  Eailway  Com- 
pany from  the  Taylor,  Bastrop  and  Houston  Eailway  Company. 

And  your  orator  further  shows  unto  your  honors  that  in  and  by  the  terms 
of  the  resolution  of  the  board  of  directors  of  the  said  defendant,  the  Mis- 
souri, Kansas  and  Texas  Railway  Company,  hereinabove  referred  to,  and 
under  and  by  virtue  of  all  the  bonds  issued  under  said  General  Consolidated 
Mortgage,  bearing  interest  at  five  per  cent  per  annum  and  issued  in  ex- 
change for  income  bondsi,  scrip  and  coupon,  it  was  further  provided  that 
all  the  income  bonds  received  in  exchange  for  the  new  five  per  cent,  bonds 
and  the  coupons  and  scrip  so  received  in  exchange  for  five  per  cent  bonds 
should  be  deposited  with  your  orator  as  trustee  and  held  uncanceled  as  se- 
curity for  the  new  bonds  until  all  the  income  bonds  had  been  retired. 

And  your  orator  further  shows  unto  your  honors  that  under  and  by  virtue 
of  the  terms  of  said  resolution  your  orator  has  x'eceived  and  now  holds  un- 
canceled for  the  security  of  the  new  bonds,  until  all  the  income  bonds  have 

been  exchanged, dollars  in  par  of  said  income  bonds  with  coupons 

thereon  from  and  after  the  coupon  dated ,  and  coupons  and  scrip  cer- 
tificates detached  from  said  bonds  to  the  amount  of dollars. 

And  your  orator  further  shows  unto  your  honors  that  certain  portions  of 
the  railroad  owned  by  said  railway  company  were  at  the  time  of  the  execu- 
tion and  delivery  of  said  General  Consolidated  Mortgage  incumbered  by  one 
or  more  mortgages  or  deeds  of  trust,  made,  executed  and  delivered  by  the 
defendant  railway  corporation,  or  by  the  respective  corporations  which 
owned  said  lines  or  portions  of  said  railroad,  prior  to  the  time  of  the  acquisi- 
tion thereof  by  said  Missouri,  Kansas  and  Texas  Railway  Company. 

That  the  mortgages  or  deeds  of  trust  which  at  the  time  of  the  execution 
and  delivery  of  said  General  Consolidated  Mortgage  were  liens  upon  por- 
tions of  the  railway  and  equipment  conveyed  thereby  are  substantially  as 
follows :  — 

1.  A  mortgage  from  theUnion  Pacific  Railway  Company  (Southern  Branch) 
to  Russell  Sage  and  N.  A.  Cowdrey,  trustees,  dated  the  14th  day  of  Novem- 
ber, 1868,  and  bonds  secured  thereby  to  the  amount  of  about  $3,067,000  are 
now  outstanding.  The  said  mortgage  conveys  the  line  of  railroad  therein 
mentioned  and  certain  equipment  appertaining  thereto.  And  your  orator 
refers  to  said  mortgage,  if  and  when  the  same  shall  be  produced,  for  a  full 
description  of  the  property  covered  thereby. 

2.  A  mortgage  made  by  the  Tebo  and  Neosho  Railway  Company  to  the 
Union  Trust  Company  of  New  York,  as  trustee,  dated  1st  day  of  June,  1870, 
and  bonds  secured  thereby  to  the  amount  of  about  $347,000  are  now  out- 
standing.   The  said  mortgageconveys  the  line  of  railroad  therein  mentioned 
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and  certain  equipment  appertaining  thereta  And  your  orator  refers  to 
Baid  mortgage,  if  and  when  the  same  shall  be  produced,  for  a  full  description 
of  the  property  covered  thereby. 

3.  A  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany to  the  Union  Trust  Company  of  New  York,  as  trustee,  dated  1st  day 
of  February,  1871,  and  bonds  secured  thereby  to  the  amount  of  about 
$10,492,000  are  now  outstanding.  The  said  mortgage  conveys  the  line  of 
railroad  therein  mentioned  and  certain  equipment  appertaining  thereta 
And  your  orator  refers  to  said  mortgage,  if  and  when  the  same  shall  be  pro- 
duced, for  a  fall  description  of  the  property  covered  thereby. 

4.  A  supplemental  mortgage  made  by  said  Missouri,  Kansas  and  Texas 
Railway  Company  to  the  said  Union  Trust  Company,  dated  1st  day  of  June, 
1872,  and  bonds  secured  thereby  to  the  amount  of  about  $3,498,000  are  now 
outstanding.  The  said  mortgage  conveys  the  line  of  railroad  therein  men- 
tioned and  certain  equipment  appertaining  thereto.  And  your  orator  refers 
to  said  mortgage,  if  and  when  the  same  shall  be  produced,  for  a  full  descrip- 
tion of  the  property  covered  thereby. 

6.  A  supplemental  mortgage  made  by  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  to  the  Union  Trust  Company  «f  New  York,  as  trustee, 
dated  the  Ist  day  of  November,  1872,  and  bonds  secured  thereby  to  the 
amount  of  about  $1,183,000  are  now  outstanding.  The  said  mortgage  con- 
veys the  line  of  railroad  therein  mentioned  and  certain  equipment  apper- 
taining thereto.  And  your  orator  refers  to  said  mortgage,  if  and  when  the 
same  shall  be  produced,  for  a  full  description  of  the  property  covered  thereby. 

6.  A  supplemental  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  to  the  Union  Trust  Company  of  New  York,  as  trustee,  dated  the 
1st  day  of  June,  1873,  and  bonds  secured  thereby  to  the  amount  of  about 
$677,000  are  now  outstanding.  The  said  mortgage  conveys  the  line  of  rail- 
road therein  mentioned  and  certain  equipment  appertaining  thereto.  And 
your  orator  refers  to  said  mortgage,  if  and  when  the  same  shall  be  produced, 
for  a  full  description  of  the  property  covered  thereby. 

7.  A  mortgage  from  the  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany to  the  Union  Trust  Company  of  New  York,  as  trustee,  dated  the  1st 
day  of  April,  1876,  which  said  last-raentioned  mortgage  is  known  as  the 
"  second  "  or  "  income  mortgage,"  and  bonds  secured  thereby  to  the  amount 
of  about  $705,000  are  now  outstanding.  The  said  mortgage  conveys  the 
line  of  railroad  therein  mentioned  and  certain  equipment  appertaining 
thereta  And  your  orator  refers  to  said  mortgage,  if  and  when  the  same 
shall  be  produced,  for  a  full  description  of  the  property  covered  thereby. 

And  your  orator  further  shows  unto  your  honors  that  on  or  about  the 
1st  day  of  December,  1880,  by  an  indenture  or  agreement  dated  on  that 
day,  made  between  the  said  Missouri.  Kansas  and  Texas  Railway  Company 
and  the  Missouri  Pacific  Railway  Company,  said  Missouri,  Kansas  and 
Texas  Railway  Company  leased,  demised  and  to  farmletted  unto  the  Mis- 
souri Pacific  Railway  Company  its  line  of  railway  from  Hannibal,  in  Marion 
county,  Missouri,  on  the  Mississippi  river,  via  Moberly,  Sedalia  and  Ft.  Scott, 
to  Parsons  in  Labette  county,  Kansas,  three  hundred  and  one  miles,  more 
or  less,  and  also  a  line  of  railway  from  Junction  City,  in  Davis  county,  Kan- 
sas, to  the  town  of  Parsons,  in  Labette  county,  Kansas ;  and  thence  extend- 
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ing  soutlierly  through  the  Indian  Territory  to  the  town  of  Denieon,  in 
Grayson  county,  Texas,  four  hundred  and  thirty-one  miles,  more  or  less; 
and  also  a  line  of  road  from  Denison,  in  Grayson  county,  Texas,  southeast- 
erly to  the  town  of  Greenville,  in  Hunt  county,  Texas,  a  distance  of  JQfty- 
two  miles,  more  or  less ;  and  also  a  line  of  road  extending  from  said  towm 
of  Denison  westerly  to  Gainesville,  in  Cook  county,  Texas,  forty-two  miles, 
more  or  less,  to  and  for  the  full  end  and  term  of  ninetj'-nine  years  from  the 
date  of  said  indenture  of  lease,  fully  to  be  completed  and  ended. 

And  your  orator  further  shows  unto  your  honors  that  in  and  by  the  terms 
of  said  lease  it  was  made  expressly  subject  and  inferior  to  the  lien  of  the 
existing  mortgages  upon  the  property  of  said  railway  company,  and  es- 
pecially to  the  lien  of  the  General  Consolidated  Mortgage  executed  as  afore- 
said by  the  Missouri,  Kansas  and  Texas  Railway  Company  to  your  orator 
as  trustee. 

And  your  orator  further  shows  unto  your  honors  that  said  lease  was  in- 
tended to  and  by  its  terms  did  extend  to  and  cover,  subject  as  aforesaid  to 
the  lien  of  the  mortgages  executed  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  any  extensions  or  further  constructed  railway  of  said  Mis- 
souri, Kansas  and  Texas  Railway  Company. 

And  your  orator  is  informed  and  believes,  and  therefore  shows  unto  your 
honors,  that  the  said  Missouri  Pacific  Railway  Company  has,  or  claims  to 
have,  by  virtue  of  said  lease,  some  claim  in  and  to  or  lien  upon  the  railway 
of  said  Missouri,  Kansas  and  Texas  Railway  Company,  which  lien  or  claim, 
if  any  it  has,  is  subject  and  inferior  to  the  lien  of  the  General  Consolidated 
Mortgage  so  as  aforesaid  executed  and  delivered  to  your  orator. 

And  your  orator  further  shows  unto  your  honors  that  on  the  1st  day  of 
June,  1888,  there  became  due  and  payable  and  accruing  upon  the  bonds 
secured  by  said  General  Consolidated  Mortgage,  and  then  actually  outstand- 
ing, the  semi-annual  instalment  of  interest,  evidenced  by  the  coupons  at- 
tached to  said  bonds,  amounting  to  the  sum  of  $771,645.  That  default  was 
made  in  the  payment  of  the  interest  on  said  bonds  and  said  instalment  of 
interest  accruing  on  said  bonds  as  aforesaid.  That  the  said  Missouri,  Kan- 
sas and  Texas  Railway  Company  wholly  failed,  omitted  and  refused  to  pay 
the  said  instalment  of  interest  and  to  pay  the  interest  mentioned  and  pro- 
vided for  in  the  said  coupons  due  on  said  last-mentioned  day,  or  upon  any 
of  them,  but  therein  wholly  made  default ;  that  a  I^rge  number  of  said  cou- 
pons, represen  ting  interest  due  and  payable  upon  the  said  1st  day  of  June,  1886, 
were  on  that  day  actually  presented  for  payment  at  the  place  where  the 
same  were  and  are  payable,  to  wit,  at  the  financial  agency  of  the  said  Mis- 
souri, Kansas  and  Texas  Railway  Company  in  the  city  of  New  York,  and 
payment  thereof  was  demanded  and  refused.  And  your  orator  shows  fur- 
ther that  on  said  1st  day  of  June  said  railway  company  also  made  default 
in  payment  of  interest  then  due  on  bonds  secured  by  mortgage  hereinbefore 
mentioned,  known  as  the  Tebo  and  Neosho  mortgage,  and  which  constitutes  a 
lien  on  part  of  the  property  covered  by  said  General  Consolidated  Mortgage. 

And  your  orator  further  shows  unto  your  honors  that  the  holders  of  a 
large  amount  in  value  of  said  General  Consolidated  Mortgage  bonds  now 
actually  outstanding  have  in  writing  requested  your  orator  to  enforce  the 
remedies  provided  in  said  mortgage  or  deed  of  trust 
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And  your  orator  further  shows  unto  your  honors  that  it  is  informed  and 
believes  that  said  railway  company  is  insolvent  and  unable  to  pay  its  floating 
debt  and  current  and  presently  accruing  indebtedness,  and  the  taxes  which 
have  been  levied  and  assessed  upon  the  property  of  said  railway  company  by 
the  municipal  and  State  authorities,  or  some  of  them,  having  authority  to 
levy  and  assess  such  taxes,  and  that  some  portion  at  least  of  the  property  of 
said  railway  company  covered  by  said  mortgage  has  been  advertised  for  sale 
as  required  by  law  in  order  to  meet  the  payment  of  such  taxes  so  levied  and 
assessed  upon  its  property  and  in  default. 

That  as  your  orator  is  informed  and  believes  there  will  presently  become 
due  a  large  amount  on  account  of  wages,  labor  and  current  expenses  of  said 
railway  company,  which  the  said  railway  company  is  wholly  unable  to  pay, 
and  that  the  mortgaged  property  is  insufficient  and  inadequate  security  for 
the  payment  of  the  outstanding  bonds  secured  by  said  General  Consolidated 
Mortgage  after  providing  for  the  payment  of  liens  prior  thereto  and  of  pre- 
ferred claims. 

That  there  is  great  danger  that  the  property  of  said  defendant  railway 
company,  or  some  part  of  it,  may  be  sold  in  order  to  pay  the  taxes  so  levied 
and  assessed  upon  it,  and  which  are  now  in  default,  or  that  judgments  may 
be  recovered  against  it  for  the  floating  indebtedness  now  due  or  which  will 
shortly  become  due,  and  that  the  property  of  said  railway  company  may  be 
sold  under  such  judgments  so  to  be  recovered  as  aforesaid,  and  that  the 
property  and  lines  of  said  Missouri,  Kansas  and  Texas  Railway  Company 
may  be  separated  and  broken  up  and  the  earning  capacity  of  said  lines  de- 
stroyed or  greatly  impaired  by  the  contests  of  creditors  having  conflicting 
claims. 

And  your  orator  further  shows  unto  your  honors  that  no  proceedings  at 
law  have  been  had,  nor  any  suit  or  action  commenced,  by  or  on  behalf  of 
your  orator,  or  any  holder  of  any  of  the  bonds  of  the  said  company,  secured 
by  the  mortgage  aforesaid,  for  any  interest  unpaid  or  accrued  thereon,  ex- 
cept only  this  action. 

In  consideration  whereof,  and  for  as  much  as  your  orator  is  remediless 
in  the  premises,  at  and  by  the  strict  rules  of  the  common  law,  and  are  only 
relievable  in  a  court  of  equity,  where  matters  of  this  kind  are  properly 
recognizable  and  relievabla 

Your  orator  therefore  prays  the  aid  of  this  honorable  court,  and  that  the 
said  mortgage  or  deed  of  trust  may  be  decreed  to  be  a  lien  upon  all  the 
property,  real,  personal  or  mixed,  rights,  franchises,  lands,  land  grants, 
titles,  railroads,  branches  and  extensions  of  the  said  Missouri,  Kansas  and 
Texas  Railway  Company,  described  in  the  said  mortgage  or  deed  of  trust, 
within  the  jurisdiction  of  this  honorable  court,  and  that  the  said  Missouri, 
Kansas  and  Texas  Railway  Company  may  be  decreed  to  pay  unto  your 
orator  and  the  other  bondholders  under  aforesaid  mortgage  or  deed  of  trust 
all  arrears  of  interest  now  due,  or  that  may  hereafter  become  due  and  pay- 
able upon  said  bonds,  together  with  all  the  costs  and  expenses  in  this  behalf 
incurred  and  expended.  And,  in  default  thereof,  that  the  said  defendants 
above  named,  and  all  persons  claiming  under  them  or  either  of  them,  may 
be  forever  barred  and  foreclosed  of  and  from  all  equity  of  redemption  and 
claim  of,  in  and  to  the  said  mortgaged  premisesj  and  every  part  and  parcel 
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thereof,  and  that  all  and  singular  the  said  mortgaged  premises,  within  the 
jiirisdiction  of  this  honorable  court,  with  the  appurtenances,  property  and 
effects,  rights,  immunities  and  franchises  in  the  said  mortgage  mentioned, 
may  be  sold  under  a  decree  of  this  honorable  court,  and  that  out  of  the 
money  arising  from  the  sale  thereof,  after  deducting  from  the  proceeds  of 
any  such  sale  just  allowance  for  all  disbursements  and  expenses  of  the  said 
sale,  including  attorneys'  and  counsel  fees,  and  the  reasonable  charges  of 
your  orator  for  services  rendered  as  trustee  and  for  all  expenses  incurred 
by  it  in  the  premises,  and  all  payments  which  may  he  made  for  taxes  or 
assessments  on  the  said  premises,  or  any  part  thereof,  to  apply  the  said  pro- 
ceeds to  the  payment  of  the  principal  of  such  of  the  aforesaid  bonds  as  may 
be  at  that  time  unpaid,  whether  or  not  the  same  shall  previously  have  be- 
come due,  and  of  the  interest  which  shall  at  that  time  have  accrued  on  the 
said  principal  and  be  unpaid,  without  discrimination  or  preference,  ratably 
to  the  aggregate  amount  of  such  unpaid  principal  and  accrued  and  unpaid 
interest 

And  your  orator  further  prays  that  an  account  may  be  taken  of  the 
bonds  secured  by  the  said  General  Consolidated  Mortgage,  and  of  the  amoun* 
due  on  said  bonds  for  principal  and  interest,  or  either,  and  the  names  of  the 
lawful  holders  thereof  may  be  ascertained 

And  your  orator  further  prays  that  a  receiver  may  be  appointed  accord- 
ing to  the  course  and  practise  of  this  court,  with  the  usual  powers  of  re- 
ceivers in  like  cases  of  all  the  property,  equitable  interests,  things  in  action, 
effects,  money,  receipts  and  earnings,  rights,  privileges,  franchises  and  im- 
munities of  the  said  railway  company,  and  of  all  other  property  included  in 
and  covered  by  the  said  mortgage  within  the  jurisdiction  of  this  honorable 
court,  and  that  the  defendants  be  decreed  to  make  such  transfer  or  convey- 
ances to  such  receiver,  and  to  the  purchasers  of  said  property  at  any  sale  as 
aforesaid,  as  may  be  necessary  and  proper  to  put  them  or  either  of  them  in 
possession  and  control  of  said  proj^erty. 

And  your  orator  further  prays  that  a  writ  of  injunction  issuing  out  of 
and  under  the  seal  of  this  honorable  court,  or  issued  by  one  of  your  honors, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  direot- 
'ng,  commanding,  enjoining  and  restraining  the  said  defendants,  and  each 
and  every  one  of  them,  from  interfering  with,  transferring,  selling  and  dis- 
posing of  any  of  the  property  mentioned  in  and  covered  by  the  said  mort- 
gage, or  from  taking  possession  of,  levying  upon  or  attempting  to  sell,  either 
by  judicial  process  or  otherwise,  any  portion  of  the  property  embraced  in  or 
covered  by  the  said  mortgage ;  and  that  your  orator  may  have  such  further 
or  other  relief  in  the  premises  as  the  nature  of  the  circumstances  of  this 
case  may  require  and  to  this  honorable  court  shall  seem  meet 

And  it  may  please  your  honors  to  grant  unto  your  orator  a  writ  of  injunc- 
tion, issuing  out  of  and  under  the  seal  of  this  honorable  court,  or  issued  by 
one  of  your  honors,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  directing,  commanding,  enjoining  and  restraining  the  said 
defendants,  and  each  and  every  one  of  them,  from  interfering  vpith,  trans- 
ferring, selling  or  disposing  of  any  of  the  property  mentioned  in  or  covered 
by  the  said  mortgage,  or  from  taking  possession  of,  levying  upon  or  attempt- 
ing to  sell,  either  by  judicial  process  or  otherwise,  any  portion  of  the  prop- 
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«rty  embraced  in  or  covered  by  the  said  mortgagee  And  may  it  please 
your  honors  to  grant  unto  your  orator  a  subpoena  of  the  United  States  of 
America,  issuing  out  of  and  under  the  seal  of  this  honorable  court,  directed 
to  the  Missouri,  Kansas  and  Texas  Railway  Ck>mpany,  and  the  Missouri 
Pacific  Railway  Company,  the  defendants  respectively,  therein  and  thereby 
commanding  them,  on  a  day  certain  therein  to  be  named,  and  under  a  cer- 
tain penalty,  to  be  and  appear  before  this  honorable  court,  then  and  there 
to  answer  (but  not  under  oath)  all  and  singular  the  premises,  and  to  stand 
to,  perform  and  abide  by  the  said  order,  direction  and  decree  as  may  be 
made  against  them  in  the  premises  as  shall  seem  meet  and  agreeable  tO' 
equity  and  good  conscieDC& 

And  as  to  the  said  Missouri  Pacific  Railway  Company,  who  is  properly  a 
party  defendant  to  this  bill  of  complaint,  and  who  is  a  citizen  of  the  state 
of  Missouri,  and  who  may  be  out  of  the  jurisdiction  of  this  court,  your  ora- 
tor prays  that  process  may  be  issued  to  make  it  party  if  it  should  come 
within  such  jurisdiction,  or  that  if  it  should  not  come  within  such  jurisdic- 
tion, such  proceedings  may  be  had  in  regard  to  such  defendant,  by  publica- 
tion or  otherwise,  to  conclude  it  in  this  behalf  as  may  be  authorized  by  and 
be  according  to  the  form  of  the  statutes  in  such  case  made  and  provided. 

And  your  orator,  as  in  duty  bound,  will  ever  pray,  eta 

Alexander  &  Oreen, 

Solicitors  for  Complainant 

Thomas  H.  Hubbard, 

John  J.  McCook, 

William  W.  Green, 

Of  Counsel. 


United  States  op  America,   ) 
Southern  District  of  New  York, ) 

Edward  L.  Montgomery,  being  duly  sworn,  says:  That  he  is  the  yice~ 
president  of  the  Mercantile  Trust  Company,  the  complainant  in  the  fore- 
going bill  of  complaint;  that  he  has  read  the  foregoing  bill  of  complaint 
and  knows  the  contents  thereof ;  that  the  allegations  therein  contained,  as 
far  as  they  relate  to  his  own  acts,  are  true,  and  as  far  as  they  relate  to  the 
acts  of  others  he  believes  them  to  be  true. 

That  in  regard  to  all  matters  and  things  in  the  foregoing  bill  of  complaint 
alleged  which  are  not  within  the  personal  knowledge  of  this  deponent  the 
deponent  has  been  fully  informed  and  he  believes  that  the  same  are  trua 

Edward  L,  Montgomery. 
Sworn  to  before  me  this  6th  day  of  June,  1888. 

Henry  P.  Butler,  [seal.], 

U.  Sw  Commissioner  for  the  Southern  Dist  of  N.  Y. 
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Order  Taking  Jurisdiction. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB  THE  DIS- 
TRICT OF  KANSA& 

The  Mercantilb  Teust  Company, 

Trustee, 

vs. 
The  Missoori,  Kansas  A]n>  Texas 

Railway  Company,  and  the  Mis- 

souEi  Paoifio  Railway  Company. 


-    In  Equitt. 


OHDEB. 

Now,  on  this  9th  day  of  June,  1888,  comes  the  complainant,  by  its  coun- 
sel, Thos.  H.  Hubbard  and  John  J.  McCook,  and,  having  filed  its  bill  of 
complaint  and  exhibits,  moves  thereon,  and  upon  the  affidavits  of  Edward 
li.  Montgomery,  Wm.  L,  Bull  and  Edward  D.  Adams,  for  the  appointment 
of  a  receiver  of  the  railway  and  property  of  the  Missouri,  Kansas  and  Texas 
Railway  Company;  and  thereupon  the  defendant,  the  Missouri,  Kansas 
and  Texas  Railway  Company,  appearing  by  its  counsel,  L-  B.  Wheat  and 
T.  N.  Sedgwick,  and  asking  a  postponement  of  the  application,  and  the  de- 
fendant, the  Missouri  Pacific  Railway  Company,  appearing  by  its  counsel, 
A.  G.  Cochran  and  B.  P.  Waggoner : 

It  is  ordered  that  the  complainant's  application  be  and  is  sustained,  and 
the  further  hearing  stand  over  to  the  2d  day  of  July,  A.  D.  1888,  at  Leaven- 
worth, Kan.,  10  A.  M,  with  the  right  to  all  parties  to  be  then  heard  on  the 
merits  of  said  application,  without  any  prejudice  by  reason  of  this  order, 
and  that  in  the  meantime  the  defendants  be  restrained  from  making  any 
change  in  the  present  status  of  said  Missouri,  Kansas  and  Texas  Railway 
other  than  may  be  necessary  in  the  proper  operation  of  said  railway  as 
heretoforei  David  J.  Brewer,  Circuit  Judga 


Order  Concerning  Application  for  Receiver  and  Extending 
Time  to  Answer,  etc. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAa 

The  Mercantile  Trust  Company, 

Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 

Railway  Company,  and  the 

Missouri     Pacific     Railway 

Company,  Defendants. 

order. 

And  now,  on  this  8d  day  of  July,  A.  D.  1888,  in  pursuance  of  the  stipnla- 
tion  of  the  parties  hereto,  it  is  now  by  the  court  here  ordered  that  the 


1120  FOIUIS    A.\U    PRECEDENTS.  [ApP.  V. 

further  hearing  of  the  application  for  the  appointment  of  a  receiver  in  this 
case  shall  stand  over  uutil  such  date  as  may  be  fixed  in  a  written  notice  to 
be  served  bythe  complainants,  at  least  twenty  days  before  the  date  so  fixed, 
or  such  shorter  time  as  may  be  allowed  as  notice.  In  event  of  an  applica- 
tion by  any  other  person  for  the  appointment  of  a  receiver  of  said  property, 
and  until  the  further  order  of  the  court,  and  notwithstanding  the  filing  of 
the  bill  of  complaint  or  any  order  heretofore  made,  or  this  ordei-,  the  Mis- 
souri Pacific  Railway  Company  may  continue  to  operate,  under  the  existing 
lease  thereof,  the  railroad  and  property  of  the  Missom-i,  Kansas  and  Texas 
Railway  Company,  and  shall  have  and  enjoy  all  rights  and  privileges  under 
said  lease  as  fully  and  completely  as  if  the  bill  of  complaint  herein  had  not 
been  filed,  or  the  order  of  June  9th  or  this  order  been  made. 

And  it  is  further  ordered  that  until  further  order  of  the  court  the  man- 
agement, operation  and  control  by  the  International  and  Great  Northern 
Raih-oad  Company  of  its  railroad  and  property,  and  the  disposition  and  con- 
trol of  its  revenues  by  the  said  International  and  Great  Northern  Railroad 
Company,  shall  so  be  and  remain  the  same  as  if  said  bill  of  complaint  had 
not  been  filed,  or  any  order  heretofore  or  this  order  been  made. 

And  it  is  further  ordered  that  the  time  within  which  defendants  may 
file  answers  in  this  case  be  and  the  same  is  hereby  extended  for  the  period 
of  sixty  days  from  the  date  of  this  order. 

David  J.  Beeweb,  Circuit  Judge. 


In  Eqttity. 


Notice  of  Further  Hearing  of  the  Application  for  Recei/oer. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOE  THE  DIS- 
TRICT OF  KANSAa 

The  Mercaijtilb  Tbust  Company,  " 
Coniplainant, 
vs. 
The  Missotna,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

Notice  is  hereby  given,  pursuant  to  the  terms  of  an  order  in  this  cause, 
dated  the  2d  day  of  July,  1888,  that  the  further  hearing  of  the  applica- 
tion  for  the  appointment  of  a  receiver  herein  will  be  had  before  the  Hon- 
orable David  J.  Brewer,  the  circuit  judge  of  this  circuit,  at  Leavenworth, 
Kansas,  on  Wednesday,  the  29th  day  of  August,  1888,  at  10  o'clock  in  the- 
forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
Dated  August  8,  1888.  Yours,  etc., 

Alexander  &  Green, 

Solicitors  for  Complainant 
Office  and  P.  O.  Address, 
120  Broadway, 

New  York  City,  N.  Y. 


ApP.  v.]  FOKMS  and  PEEGEDENT8.  1121 

To  — 

The  Missotjki,  Kansas  and  Texas  Railway  Compant. 
The  Missotjki  Pacific  Railway  Company. 
A.  S.  Thomas,  Esq., 

Clerk  of  the  U.  S.  Circuit  Court,  Topeka,  Kansas. 
Messes.  Dillon  &  Swayne, 

Solis.  for  Deft  Mo.  Pacific  Ry.  Co. 
Simon  Stekne,  Esq., 

Solis,  tor  Deft  Mo.,  Kansas  &  Texas  Ry.  Co. 


Order  Associating  Counsel  for  the  Defendant. 

The  Mercantile  Tetjst  Company  ~j 

6181.  vs. 

The  Missotjki,  Kansas  and  Texas 
Railway  Company  et  al. 

Now  comes  defendant  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, by  Simon  Sterne,  its  counsel,  and  states  to  the  court,  on  the  hearing 
herein,  that  Charles  F.  Beach,  Jr.,  has  been  associated  by  said  defendant  as 
one  of  its  counsel  in  this  cause,  and  moves  that  the  proper  entry  be  made 
thereon.  It  is  ordered  that  the  clerk  of  the  court  make  minute  of  the 
same,  and  that  said  Charles  F.  Beach,  Jr.,  is  so  associated  of  record  as  of 
counsel  to  said  defendant  in  this  cause. 

October  1,  1888. 


Order  of  Appointment  of  a  Railway  Receiver. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

The  Mercantile  Trust  Company, 
Trustee,  Complainant, 
vs. 
Missouri,  Kansas  and  Texas  Rail-  \  In  Equttj. 
WAY  Company,  and  the  Mis- 
souri Pacific  Railway  Com- 
pany, Defendants. 

In  this  cause  an  order  was  duly  made  on  the  9th  day  of  June,  1888,  that 
the  complainant's  application  for  a  receiver  be  and  is  sustained,  and  that 
the  further  hearing  of  such  application  stand  over  until  the  2d  day  of  July, 
1888,  and  that  the  rights  of  all  parties  be  then  heard  on  the  merits  of  said 
application,  as  will  more  fully  appear  by  reference  to  said  order ;  and  on 
the  2d  day  of  July,  1888,  under  stipulations  of  the  parties,  the  court  ordered 
that  the  further  hearing  of  the  application  for  the  appointment  of  a  receiver 
i'l  said  cause  shall  stand  over  until  such  date  as  should  be  fixed  by  written 
'  tice  as  particularly  specified  in  such  order;  and  pursuant  thereto  notice 
71 
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has  been  duly  given,  fixing  this  the  25th  day  of  September,  1888,  for  sneh 
hearing. 

Now  on  this  SSth  day  of  September,  1888,  comes  the  Mercantile  Trust 
Company,  trustee,  complainant,  by  Alexander  &  Green,  its  solicitors,  and 
Thomas  EL  Hubbard,  John  J.  McCook  and  Wm.  Nelson  Cromwell,  its  coun- 
sel ;  and  also  come  the  defendants,  the  Missouri,  Kansas  and  Texas  Railway 
Company,  by  Simon  Sterne,  James  O.  Broadhead  and  L.  E  Wheat;  ifcreown- 
flel ;  the  Missouri  Pacific  Railway  Company,  by  B.  P.  Waggoner,  its  solicitor, 
and  Alexander  Q.  Cochran,  of  counseL 

And  thereupon  came  on  for  hearing  upon  the  bill  of  complaint,  answer, 
exhibits  and  affidavits  the  said  application  of  the  said  Mercantile  Trust 
Company  for  the  appointment  of  a  receiver,  which  application  is  not  re- 
sisted by  the  Missouri  Pacific  Railway  Company,  but  is  resisted  by  the  Mis- 
souri, E^nsas  and  Texas  Railway  Company;  and  the  same  having  been 
argued  by  counsel  and  considered  by  the  court,  it  is  now  hereby  ordered, 
adjudged  and  decreed  that  Geo.  A.  Eddy  and  Harrison  C.  Cross  be  and  they 
are  hereby  appointed  receivers  of  the  property  of  the  Missouri,  Kansas  and 
Texas  Railway  Company  covered  by  the  mortgages  made  by  the  said  com- 
pany which  are  sought  to  be  foreclosed  in  the  bill  of  the  Mercantile  Trust 
Company,  complainant,  with  the  following  powers  and  instructions,  to  wit : 

First. —  Said  receivers  are  hereby  directed  to  take,  on  the  1st  day  of  No- 
vember, 1888,  possession  of  all  of  the  said  mortgaged  property,  and  to  oper- 
ate and  cause  to  be  operated  the  said  railroads  mortgaged  as  aforesaid,  as 
herein  provided,  and  to  preserve  and  protect  all  of  the  said  mortgaged  prop- 
erty, acting  in  all  things  under  the  order  of  this  court,  or  of  such  other 
courts  as  may  entertain  jurisdiction  of  parts  of  the  said  mortgaged  property 
as  ancillary  to  the  jurisdiction  of  this  court 

Second. — The  said  i-eceivers  also,  in  like  manner,  shall,  until  otherwise 
ordered,  pay  all  rentals  accrued,  or  which  may  hereafter  accrue,  upon  all 
leased  lines  of  the  Missouri,  Kansas  and  Texas  Railway,  and  for  the  use  of  all 
terminals  or  track  facilities,  and  all  such  rentals  or  instalments  as  may  fall 
due  from  the  said  company  for  the  use  of  any  portion  of  the  road  or  roads 
or  terminal  facilities  of  any  other  company  or  companies,  and  also  all  sums 
of  money  due  or  to  become  due  for  rolling-stock  or  for  steel,  iron,  ties,  or 
other  materials,  for  the  maintenance  of  way  or  construction,  sold  or  con- 
tracted to  be  sold  to  or  for  the  benefit  of  the  Missouri,  Kansas  and  Texas 
Railway  Company.  And  it  appearing  to  the  court  that  the  Missouri,  Kansas 
and  Texas  Railway  Company  has  commenced  or  promoted  the  construction 
of  a  branch  railroad  from  Dallas,  in  the  State  of  Texas,  to  or  towards  Waco, 
in  said  State,  and  has  expended  a  very  considerable  sum  of  money  thereon 
and  that  the  company  constructing  said  road  is  under  a  statutory  obliga- 
tion to  complete  and  equip  at  least  ten  miles  of  the  same  prior  to  the  26th 
■day  of  December,  1888 ;  and  upon  such  completion  the  said  Missouri,  Kan- 
sas and  Texas  Railway  Company  will  be  entitled  to  certain  stocks  and 
bonds,  and  upon  failure  so  to  complete  will  forfeit  all  of  the  corporate  fran- 
chises and  rights  belonging  to  said  branch  railroad ;  wherefore,  the  receiv- 
ers are  authorized,  if  in  their  judgment  it  shall  be'to  the  best  interests  of 
«11  parties  concerned,  to  build  and  equip  the  said  ten  miles  of  said  road,  and 
in  all  respects  to  comply  with  the  statutory  requjremeote  of  the  State  of 
Texas  in  relation  thereta 
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Third,:^  A»d  the  said  recejrera  are  also  authorised  to  defend  my  actions 
pending  or  which  may  be  broug^  seeking  to  eiitablish  claims,  liens  or  de- 
mands against  t|ie  said  cotnpaoy  or  its  property,  and  to  prosecute  or  con- 
tinue any  action  already  brought  against  any  corporation  or  party  for  the 
recovery  of  any  money  or  property  due  to  the  said  Missouri  Kansas  and 
Texas  Railway  Company. 

Fourth. —  Said  receivers  shall  also  pay,  out  of  any  income  or  revenues 
which  may  come  into  their  hands,  all  just  claims  and  accounts  for  labor, 
supplies,  professional  services,  salaries  of  officers  and  employees  remaining 
unpaid,  and  that  have  been  earned  or  have  matured  within  three  months 
prior  to  the  said  1st  day  of  November,  1888. 

FiftJi. —  The  matter  of  the  payment  of  balances  due  or  to  become  due  to 
•other  railroads  or  transportation  companies,  growing  out  of  the  exchange 
of  trafbc,  is  reserved  for  further  orders. 

Sixth. —  The  Said  receivers  are  further  ordered  and  directed  to  pay  all 
taxes  on  the  said  mortgaged  property  as  the  same  shall  mature,  and  also  all 
the  current  expenses  in  the  operation  and  maintenance  of  the  said  road, 
and  to  collect  all  the  revenues  thereof. 

Seventh.  —  The  said  receivers  are  further  ordered  and  directed  to  keep,  or 
cause  to  be  kept,  such  accounts  as  may  be  necessary  to  show  the  sources 
from  which  all  the  income  and  revenues  shall  be  derive'!,  with  reference  to 
the  interest  of  all  the  parties  to  each  of  the  mortgages  mentioned  in  the 
complainant's  bill. 

Eighth. —  The  receivers  shall  report  to  this  court  from  time  to  time,  at 
least  once  in  three  months,  their  doings  under  this  order,  and  they  may 
apply  to  this  court  for  instructions  whenever  necessary. 

Ninth, —  The  said  receivers,  before  entering  on  their  duties,  shall  each 
take  and  subscribe  an  oath  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  this  court  or  any  judge  thereof,  shall  execute  an 
undertaking  to  the  clerk  of  said  court,  for  the  benefit  of  whom  it  may  con- 
cern, in  the  penal  sum  of  two  hundred  thousand  ($200,000)  dollars,  condi- 
tioned to  the  effect  that  he  will  faithfully  discharge  the  duties  of  receiver 
herein,  and  obey  the  court. 

Tenth. —  It  is  further  ordered  that  all  parties  having  in  their  possession 
any  of  the  said  mortgaged  property  shall,  upon  written  demand  of  said  re- 
ceivers, yield  up  and  deliver  said  property  to  them,  and  the  complainant 
and  defendants  are  and  each  of  them  is  authorized  to  apply  to  any  other 
United  States  circuit  court  of  competent  jurisdiction  for  such  other  order 
or  orders  in  aid  of  the  primary  jurisdiction  vested  in  this  court,  in  said 
cause,  as  may  have  ancillary  jurisdiction  herein. 

Eleventh. —  P  nd  it  appearing  to  the  court  that  certain  bonds  and  stocks 
claimed  to  be  the  property  of  the  said  defendant,  the  Missouri,  Kansas  and 
Texas  Railway  Company,  are  now  in  the  possession  of  the  Mercantile  Trust 
Company,  the  complainant  herein,  it  is  ordered  that  said  Mercantile  Trust 
Company  retain  the  possession  of  said  property  until  the  further  order  of 
this  court,  unless  the  surrender  thereof  shall  be  duly  ordered  by  some  court 
of  competent  jurisdiction. 

To  all  of  which  orders  and  appointments  the  Missouri,  Kansas  and  Texaa 
Railway  Company,  defendant,  objects  and  excepts. 

David  J.  Brewer,  Citcmt  Judge. 
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Petition  for  Behearing  of  Application  for  Beceiver. 

UNITED  STATES  OF  AMERICA,  DISTRICT  OF  KANSAS,  IN  THE 
CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DISTRICT 
OF  KANSAS. 

In  Equity. 

The  Mercantile  Trust  Company, 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas  !-  Petition. 
Railway   Company,  and  the 
MissouEi     Pacific     Railway 
Company,  Defendants. 
To  the  above-named  Circuit  Court,  and  to  the  Hon.  David  J.  Brewer,  Judge 
of  the  Circuit  Court  of  the  United  States  for  the  Eighth  Judicial  Dis- 
trict: 
And  now  comes  the  Missouri,  Kansas  and  Texas  Railway  Company  and 
petitions  said  court  and  judge  to  grant  a  new  hearing  of  the  application  of 
the  above-named  complainant  for  the  appointment  of  a  receiver  in  this 
above-entitled  suit,  and  to  set  aside  the  orders  heretofore  made  in  said  cause 
appointing  a  receiver  and  granting  him  power,  for  the  following  reasons : 
Because  in  and  by  the  mortgage  on  which  the  bill  in  said  suit  is  founded 
it  was  and  is,  among  other  things,  agreed  and  set  forth  as  follows : 

"Article  second.— Until  default  shall  be  made  in  the  payments  of  princi- 
pal or  interest,  or  some  part  of  either  principal  or  interest,  as  herein  pro- 
vided, the  said  party  of  the  first  part  shall  possess,  control,  manage,  operate, 
use  and  enjoy  the  said  railways,  rolling-stock,  equipments,  franchises,  real 
estate  and  other  property,  and  shall  receive,  take  and  use  the  rents,  incomes, 
profits  and  tolls  thereof  for  its  own  uses  and  purposes,  as  if  this  indenture 
had  not  been  made. 

"  But  in  case  default  shall  be  made  in  the  payment  of  the  principal  or  of 
any  interest  on  any  of  the  aforesaid  bonds,  issued  under  and  secured  by  this 
instrument  according  to  the  tenor  thereof,  or  of  the  coupons  thereto  at- 
tached, and  if  such  default  shall  continue  for  the  period  of  six  months  after 
demand  in  writing  made  for  the  payment  of  the  same  at  the  financial 
agency  of  the  said  party  of  the  first  part,  aforesaid,  in  the  city  of  New  York, 
it  shall  be  lawful,  unless  such  default  be  waived  as  hereinaft<i>r  provided,  for 
the  said  trustee,  the  said  party  of  the  second  part,  or  its  successor  or  succes- 
sors in  this  trust,  by  itself,  its  attorneys  or  agents,  to  enter  in  and  upon  and' 
take  possession  of  all  and  singular  the  railways,  premises  and  property, 
rights  and  interests,  hereby  conveyed  and  mortgaged,  or  intended  so  to  be,, 
and  each  and  every  part  thereof. 

•        »»*••*»•        •        •        •••♦ 

"  Article  third. —  In  case  default  shall  be  made  in  the  payment  of  any 
interest  upon  any  of  said  bonds,  or  of  the  principal  thereof,  as  aforesaid^ 
and  shall  continue  for  six  months  after  demand  made  for  payment,  as 
aforesaid,  it  shall  be  lawful,  unless  such  default  be  waived  as  herein  pro- 
vided, for  the  said  trustee,  the  said  party  of  the  second  part,  or  its  successor 
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or  successors  in  this  trust,  after  entry  as  aforesaid,  or  other  entry,  or  with- 
out entry,  by  its  attorney  or  attorneys,  agent  or  agents,  to  sell  and  dispose 
of  all  and  singular  the  said  railways  and  appurtenances,  property  and 
premises,  rights,  interests  and  franchises  hereby  conveyed  or  mortgaged,  or 
intended  so  to  be,  at  public  auction. 
*********        *        *        •        *       *        * 

"  This  Revision  is  cumulative  to  the  ordinary  remedy  by  foreclosure  in 
the  courts,  and  the  trustee  herein,  or  its  successor  or  successors  in  this 
trust,  upon  default  being  made  as  aforesaid,  may,  at  its  discretion,  and 
upon  the  written  request  of  the  holders  of  the  majority  in  value  of  the  said 
bonds  then  unpaid,  shall  (upon  being  properly  indemnified)  institute  pro- 
ceedings to  foreclose  this  mortgage  or  deed  of  trust,  in  such  manner  (by  sale 
under  the  power  herein  given,  or  by  suit)  as  the  majority  of  the  said  bond- 
holders may  direct ;  and  if  no  such  direction  is  given  in  this  behalf,  then  in 
such  manuer  as  to  the  said  trustee  may  seem  most  expedient 

"  For  the  debt  or  bonds  secured  hereby  the  said  railway  company,  the 
said  party  ef  the  first  part,  is  liable  in  personam,  and  any  deficit  after  ex- 
hausting the  mortgaged  security  may  be  enforced  against  the  said  company 
or  its  other  property,  but  not  against  the  stockholders  individually. 

"  Article  fourth.^  In  case  default  shall  be  made  in  the  payment  of  any 
semi-annual  instalment  of  interest  on  any  of  ,the  said  bonds,  at  the  time 
and  in  the  manner  in  said  bonds  and  interest  coupons  provided,  and  if  such 
default  shall  continue  for  the  period  of  six  months  after  due  demand  made 
for  payment  as  aforesaid,  then  in  such  case  the  principal  sum,  of  all  the 
said  bonds  secured  hereby  shall,  in  case  a  majority  in  interest  of  the  holders 
of  the  said  bonds,  in  writing  under  seal,  so  elect,  become  and  be  immediately 
due  and  payable,  anything  contained  in  the  said  bonds  to  the  contraiy  not- 
withstanding. And  a  majority  in  interest  of  the  holders  of  said  bonds  may, 
by  writing,  under  their  hands  and  seals,  executed  at  a  meeting  of  the  said 
bondholders,  or  without  such  meeting,  declare  or  instruct  the  then  ti'ustee 
in  this  trust  to  declare  the  said  principal  of  the  said  bonds  to  be  due  and 
immediately  payable,  or  may  waive,  or  may  instruct  the  said  trustee  to  waive, 
any  default  in  the  payment  of  principal  or  interest,  on  such  terms  and  con- 
ditions as  such  majority  in  interest  may  deem  proper :  Provided  always- 
and  it  is  hereby  declared,  that  no  such  action  of  the  trustee  or  bondholders 
shall  extend  to  or  be  taken  to  affect  any  subsequent  default,  or  to  impair 
the  rights  resulting  therefrom.  But  subsequent  defaults  on  the  payment 
of  principal  or  interest  may,  in  like  manuer,  be  waived,  at  any  time  before 
the  entry  of  a  decree  of  foreclosure,  by  a  majority  in  interest  of  the  bonds 
secutvjd  hereby. 

"  Meetings  of  the  holders  of  the  said  bonds  hereby  secured,  for  the  deter- 
mination of  or  action  upon  any  of  the  questions  upon  which,  by  any  of  the 
provisions  hereof,  the  majority  in  interest  of  said  bondholders  may  have  the 
right  to  decide,  may  be  called  by  the  then  trustee,  or  in  such  other  mode 
as  may  be,  from  time  to  time,  fixed  by  such  majority  in  interest  of  the  hold- 
ers of  said  bonds  in  respect  to  such  meetings ;  and  until  said  bondholders 
shall  so  act,  such  powers  may  be  exercised  by  the  said  trustee  in  this  trust ; 
and  all  acts  or  resolutions  of  the  said  bondholders  affecting  the  rights  or 
iv'inedies,  or  for  the  benefit,  of  the  said  bondholders,  or  the  duties  of  the 
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trustee,  or  the  interest  of  the  triist  hereby  created,  shall  be  authenticated  by 
the  signatures  of  all  the  persons  assenting  thereto,  as  well  as  by  a  record  of 
the  proceedings  to  be  kept  of  any  such  meetings. 

But  it  is  understood,  and  hereby  expressly  declared  and  agreed,  that  no 
act  or  resolution  of  any  meeting  of  bondholders,  or  of  the  trustee,  nor  any 
act  or  election  of  or  instrument  executed  by  a  majority  in  interest  of  all 
said  bonds,  shall  impair,  control  or  affect  the  rights,  interests  or  remedies, 
legal  or  equitable,  of  any  non-assenting  bondholder,  except  in  the  particu- 
lars and  to  the  extent  to  which  the  same  is  expressly  made  controlling  by 
the  provisions  contained  herein." 

And  inasmuch  as  in  last  quoted  part  of  article  third  the  default  is  not 
limited  merely  to  non-payment  of  either  principal  or  interest,  and  says 
nothing  of  either,  but  speaks  of  default  before  mentioned,  that  is,  such  de- 
fault as  should  be  made  as  aforesaid,  the  default  there  referred  to  is  clearly 
such  a  default  as  should  be  made  in  the  manner  before  mentioned,  that  is, 
such  a  default  as  before  spoken  of,  and  the  only  defaults  before  spoken  of 
were  defaults  in  the  payment  of  either  principal  or  interest  after  demand 
made  in  writing.  Mere  default  in  payment  of  either  principal  or  interest 
was  not  the  default  made  as  aforesaid  at  the  commencement  of  that  third 
article.  The  default  there  referred  to  was  such  a  default  as  before  men- 
tioned made  as  aforesaid,  that  is,  a  default  of  the  description  mentioned  in 
the  quoted  part  of  article  second;  and  that  default  was  specified  as  one 
continuing  for  the  period  of  six  months  after  demand  in  writing  made  for 
payment  of  the  same  at  the  financial  agency,  etc.,  so  that  there  could  be 
no  default  referred  to  in  any  of  above-copied  parts  of  the  mortgage,  except 
the  default  made  by  non-payment  of  principal  or  interest,  continuing  for 
six  months  after  demand  m  writing  made  at  such  agency,  etc. 

And  by  the  above-copied  parts  of  article  second,  right  to  retain  possession, 
and  to  receive,  take  and  use  the  rents,  incomes,  profits  and  tolls  for  its  own 
use,  etc.,  same  as  if  that  mortgage  had  not  been  made,  was  clearly  given  to 
your  petitioner  until  default  was  made,  as  provided  in  the  above-copied 
parts  of  the  mortgage ;  we  submit  that  is  so  clear  that  argument  or  illus- 
tration could  not  make  it  plainer  than  appears  from  the  mere  reading  of 
said  second  article,  commencing  on  page  9§  of  complainant's  bill,  and  if 
we  are  right  in  that,  we  ask  for  a  reconsideration  of  our  claim  to  the  effect 
that  the  words  upon  default  being  made  as  aforesaid,  in  the  last  above- 
copied  part  of  the  third  article,  refer  to  the  default  mentioned  in  the  sec- 
ond article,  which  should  occasion  the  loss  of  the  right  of  your  petitioner  to 
retain  possession,  etc. 

If  we  are  wrong  in  thus  claiming,  it  follows  not  only  that  mortgage  is 
inconsistent  with  itself,  but  the  words  "  as  aforesaid,"  in  the  said  latter  part 
ot  article  third,  must  be  ignored ;  and  it  is  a  maxim  of  construction  of  con- 
tracts aa  well  as  of  statutes  that  no  word  is  to  be  ignored  without  adequate 
cause;  and  surely  the  words  "as  aforesaid,"  when  they  carry Tis  back  to  the 
manner  and  length  of  time  of  default,  if  any  force  is  given  to  them,  should 
not  be  ignored  and  in  effect  stricken  out  from  the  mortgagei.  The  parties 
did  not  strike  them  out  but  inserted  them,  and  that  "as  aforesaid"  can 
only  refer  to  default  made  after  demand  in  writing  at  each  agency,  con- 
tinuing six  months 
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Snch  was  the  contact  ot  the  parties^  and  we  mbmit  that  the  cases  of 
Brine  v.  Insurance  Co.,  96  XT.  3.  6S4,  636,  and  Insurance  Ca  v.  Cusbnian,  108 
U.  S.  51,  show  that  such  right  of  possession,  use,  etc.,  resertred  by  that  mort- 
gage to  your  petitioner  until  after  such  six  months'  continuiog  default  is  a 
property  right,  just  as  binding  and  obligatory  as  any  other  contract  right; 
and  if  that  be  so,  then  we  submit  there  is  no  pretense  of  the  forfeiture  of  that 
right,  and  cannot  be  any  made  or  shown  under  the  mortgage.  Practically 
such  six-months  question  ia  in  effect  the  same  as  the  question  in  the  above- 
cited  cases,  the  question  there  being  in  substance  and  effect  one  affecting 
the  right  of  the  possession,  use  and  profits  of  the  property,  the  same  as 
here ;  also  affecting  the  time  within  which  parties  can  make  payment  by 
prolonging  the  time  when  the  court  proceedings  could  end. 

And  we  submit  no  reason  can  be  shown  for  making  a  difference  between 
those  cases  and  this  as  to  those  matters. 

It  is  respectfully  urged  upon  the  attention  of  the  court  that  any  reading 
of  articles  two,  three  and  four  of  the  mortgage  shows  the  clear  intention  to 
protect  the  mortgagor  in  the  quiet  enjoyment  of  its  property,  and  to  sus- 
pend all  remedies  against  it  for  six  months  after  default.  In  this  particular 
case,  the  words  "  as  aforesaid  "  most  clearly  have  a  distinct  intention,  and 
are  not  mere  verbiage.  Had  it  been  the  intention  to  permit  a  seizure  of  the 
defendant's  property  under  foreclosure  in  less  than  six  months,  these  words, 
"  as  aforesaid,"  would  have  been  carefully  avoided,  and  other  words  would 
have  been  used  to  show  that  such  foreclosure  was  not  to  be  within  the 
restriction  of  the  six-months  clause.  Nor  is  there  any  reason  apparent  why 
this  six-months  provision  should  apply  to  entry  and  sale  and  not  to  suit  for 
foreclosure.  The  court  will  not  assume  that  a  mortgage  was  drawn  with- 
out any  restriction  upon  foreclosure,  while  entry  and  sale  were  delayed  for 
six  months,  because  the  parties  acted  upon  the  belief  that  the  court  would 
proceed  more  slowly  still.  And  the  event  shows  that  such  belief,  if  enter- 
tained, was  incorrect,  because  the  court  has,  in  less  than  the  time  limited, 
taken  possession  of  the  property. 

If  there  is  any  doubt  of  construction  in  regard  to  the  meaning  of  the 
words  "  as  aforesaid,"  it  should  be  resolved  in  favor  of  the  defendant  and 
against  a  forfeiture.  In  this  as  in  other  cases  the  position  of  the  defendant 
is  the  better. 

With  reference  to  the  claim  that  the  case  of  Chicago  and  Vincennes  R.  R. 
Co.  V.  Fosdick,  106  IT.  S.  47,  etc.,  sustains  complainant's  claim  of  right  to 
commence  suit  to  foreclose  mortgage,  and  by  means  of  a  receiver  to  take 
possession  of  the  property  and  receive  the  income,  etc,  therefrom,  we  submit 
it  does  not  sustain  any  such  right 

After  a  careful  examination  of  that  case,  we  respectfully  suggest  that  the 
court,  under  the  presure  for  an  immediate  decision,  must  have  overlooked 
the  bearing  of  that  very  involved  and  lengthy  decision.  We  respectfully 
urge  that  upon  careful  examination  of  that  decision  it  would  be  found  in 
our  favor  and  not  against  us.  It  fully  recognizes  the  law  of  the  contract 
to  be  that  all  the  provisions  in  question  are  protective  of  the  rights  of  tne 
mortgagor ;  and  we  especially  call  the  attention  of  the  court  to  the  fact  that 
the  question  of  the  six-months  delay  did  not  arise  in  that  case,  inasmuch  as 
the  action  in  that  case  was  commenced  after  the  six  months  had  elapsed. 
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The  fact  that  the  action  In  106  U.  S.  was  commenced  after  the  lapse  of  six 
months  is  further  shown  by  the  dissenting  opinion  of  Chief  Justice  Waite, 
on  page  79,  in  which  he  says : 

"  Confessedly  the  default  in  the  coupons  on  $698,000  of  the  bonds  contin- 
ued more  than  six  months.'' 

And  again  : 

"  The  default  having  happened  and  having  continued  more  than  six 
months  without  the  consent  of  the  holders  of  the  coupons,  by  the  express 
terms  of  the  eighth  clause  the  principal  of  all  the  bonds  secured  by  the 
mortgage  became  immediately  due  and  payable." 

Whether  or  not  the  common-law  right  of  action  exists  upon  the  coupons 
independent  of  the  right  in  equity,  cannot  be  considered  m  this  case  to 
justify,  in  an  action  in  equity,  any  defiance  of  our  contract  stipulation, 
which,  under  article  two,  provides  that  until  default  shall  be  made  and  con- 
tinued, as  in  the  mortgage  provided,  the  railway  company  is  authorized  to 
possess,  control,  manage  and  operate,  use  and  enjoy  the  said  railway. 

Tlie  bond  provides  that,  "if  default  shall  be  made  in  the  payment  of  any 
six  months'  semi-annual  interest  on  this  bond,  when  the  same  shall  become 
due  and  be  demanded,  and  shall  remain  unpaid  for  six  months  after  such 
demand,  the  principal  of  this  bond  shall  become  and  be  due  and  payable  in 
the  manner  provided  in  the  said  deed  of  trust" 

This  is  equally  true  of  every  other  case  cited  by  complainant  in  which 
the  court  held  there  might  be  foreclosure  for  interest  as  well  as  foreclosure 
for  principal. 

We  particularly  refer  to  the  following  citations  from  that  case : — "  But, 
inasmuch  as  by  the  terms  of  the  first  article  the  conveyance  is  declared  to 
be  for  the  purpose  of  securing  the  payment  of  the  interest  as  well  as  the  prin- 
cipal of  the  bonds,  and  by  the  fourth  article  the  mortgagor's  right  of  posses- 
sion terminates  upon  a  default  in  the  payment  of  interest  as  well  as  princi- 
pal on  any  of  the  bonds,  we  are  of  opinion  that,  independently  of  the 
provisions  of  the  other  articles,  the  trustees,  or,  on  their  failure  to  do  so,  any 
bondholder,  on  non-payment  of  any  instalment  of  interest  on  any  bond, 
might  file  a  bill  for  the  enforcement  of  the  security  by  the  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged  property."  (106  U.  S.,  p.  68.)  We 
submit  it  is  clear  that  case  is  not  in  point  to  support  such  claim  in  favor  of 
complainant  in  this  case;  but  on  the  contrary  shows  that  the  right  of 
mortgagors  possession  in  that  case  terminated  upon  the  default  without 
any  suspension  of  six  months.  That  is  made  clear  and  beyond  question  by 
that  copied  part  of  the  opinion,  and  that  it  is  of  itself  an  end  of  that  case 
so  far  as  therefrom  any  claim  is  sought  to  be  sustained  in  favor  of  com- 
plainant now  having  a  receiver. 

We  submit  that  that  case  is  in  point  to  the  extent  of  showing  that  the 
above-copied  parts  of  the  complainant's  mortgage  are  valid,  binding  and 
obligatory  between  the  parties,  and,  in  connection  with  the  other  case 
hereinabove  cited,  shows  that  your  petitioner  has  a  property  right  to  re- 
tain the  possession  until  the  lapse  of  six  months  after  demand  in  writing, 
etc.,  according  to  the  above-copied  parts  of  said  mortgage. 

The  following  language : — "  It  is  therefore  our  opinion  that  even  had  the 
trustees  declared  the  principal  sum  of  the  mortgage  debt  due  and  given  the 
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proper  notice  thereof,  nevertheless  the  foundation  for  proceeding  to  fore- 
close for  that  cause  and  of  the  decree  requiring  payment  of  that  amount 
would  fail  without  proof  that  the  bill  had  been  filed  for  that  purpose,  upon 
the  written  request  of  the  holders  of  a  majority  of  the  bonds  then  outstand- 
ing.   It  is  not  disputed  that  no  such  proof  is  to  be  found  in  this  record." 

"  Other  errore  than  those  already  discussed  have  been  assigned  upon  both 
appeals,  which,  as  in  the  further  progress  of  the  cause  they  may  not  arise 
again,  we  have  not  considered  and  do  not  therefore  pass  upon  "  (found  in 
said  opinion  on  pages  78  and  79  of  106  U.  S.), —  shows  why  the  decree  of  the 
circuit  court  was  reversed,  and  we  submit  shows  that  error  was  committed 
in  appointing  the  receiver  in  this  case. 

With  reference  to  anything  said  about  forfeitures,  we  submit  that  the 
rule  in  equity  is  that  forfeitures  are  not  favored,  and  that  no  one  can  claim 
forfeiture  under  the  terms  of  a  written  instrument  unless  clearly  within 
its  provisions ;  and  if  two  constructions  can  be  given  to  the  written  instru- 
ment, one  of  which  will  prevent  forfeiture,  or  rather  will  show  that  a  for- 
feiture was  not  intended  in  such  and  such  a  case,  then  the  rule  unquestion- 
ably is  that  such  construction  as  will  prevent  the  forfeiture  is  to  be  adopted. 
This  is  with  reference  to  the  claim  that  the  mortgage  is  to  be  construed  so 
as  to  ta'ke  from  the  mortgagor  the  property  in  defiance  of  the  provisions 
and  agreement  in  the  above-copied  parts  of  articles  two,  three  and  four. 

Said  case  in  the  106th  U.  S.  is,  as  we  understand  it,  only  in  point  in  this 
case  for  either  party  to  the  extent  and  so  far  as  it  is  thereby  decided  that 
it  is  competent  for  pai'ties  to  a  mortgage  to  limit  the  time  and  manner  of 
commencing  an  action  to  foreclose  the  mortgage  by  stipulation  therein. 
On  that  point,  and  on  that  point  only,  was  the  case  reversed,  as  shown  by 
the  last  above-copied  part  of  the  opinion.  This  shows  that  there  is  nothing 
in  the  Kansas  statutes  in  relation  to  receivers,  or  in  the  general  rule  of 
equity  on  the  same  subject,  that  can  override  or  render  nugatory  the  above- 
copied  parts  of  the  mortgage.  The  last-copied  part  of  said  opinion  settles 
that  question  against  complainant,  so  that  in  this  case  if  the  mortgage  con- 
sidered altogether  gave  your  petitioner  the  right  to  retain  the  possession, 
use,  etc.,  for  six  months  after  default  in  payment  of  principal  or  interest 
after  demand  made  in  writing  at  such  agency,  then  from  the  aforesaid 
opinion  of  the  Supreme  Court  it  follows  that  your  petitioner  has  a  contract 
right  which  without  cause  is  taken  from  it  by  the  appointment  of  a  re- 
ceiver. And  further,  we  request  attention  to  said  article  fourth  in  the 
mortgage,  in  connection  with  the  other  parts  thereof  copied,  to  show  that 
the  words  "as  aforesaid"  in  the  last  part  of  the  third  article  must  refer  to 
the  six  months'  default  after  demand  in  writing,  or  the  mortgage  is  very 
inconsistent  with  itself  in  an  important  matter.  While  by  making  those 
words  operative  and  of  any  meaning,  our  claim  that  the  petitioner  is  entitled 
still  to  retain  possession  is  sustained. 

We  present  this  petition  for  a  rehearing  in  the  belief  that  your  honor 
must  have  overlooked  the  first  above-copied  part  of  the  opinion  in  106 
U.  S.  to  have  arrived  at  the  conclusion  you  expressed  in  regard  to  that  case. 

Hoping  that  the  reading  of  this  petition  and  the  reasons  therefor  assigned 
will  induce  your  honor  to  grant  a  reconsideration  of  the  case,  your  petition- 
ers ask  your  honor  to  designate  a  time  and  place  for  such  rehearing,  and 
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that  yoar  honor  s6t  aside  the  aforesaid  orden  appointing  and  giring  sotbor- 
ity  to  receivers  in  this  said  suit 
Dated  September  34, 1888. 

Bespectfully  submitted^  SinoN  Sternb, 

L.  B.  Wheat, 
Solicitors  for  defendant,  It,  K.  ft  T.  Ry.  C3a 
October  8, 1888.—  Overruled.    D.  J.  Brewbe,  Judga 


Order  Overruling  Foregoing  Petition. 

JUNE  TERM,  188a 

The  Mercantile  Trust  Company, 

Complainant, 
6181.  vs. 

The  Missouri,  ICansas  and  Texas 

Railway  Company,  and   the 

Missouri    Pacific     Railway 

Company,  Defendants. 
The  petition  of  the  Missouri,  Kansas  and  Texas  Railway  Company  to  the 
court  to  grant  a  new  hearing  of  the  application  of  complainant  for  the 
appointment  of  a  receiver,  and  to  set  aside  the  order  heretofore  made  ap- 
pointing a  receiver  in  this  suit,  came  on  to  be  heard  and  was  argued  by 
counsel,  on  consideration  whereof  the  court  overrules  said  petition. 


Oath  of  the  Receiver. 

m  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

The  Mercantile  Trust  Company,  " 
Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas  V  In  Equity. 
Railway   Company,   and   the 
Missouri     Pacific     Railway 
Company,  Defendants. 
I,  the  undersiged,  George  A.  Eddy,  having  been  appointed  receiver  of  the 
Missouri,  Kansas  and  Texas  Railway  Company,  do  solemnly  swear  that  I 
will  faithfully  perform  the  duties  of  that  ofiSce  and  obey  all  the  orders  of 
said  court    So  help  me  God.  Geo.  A.  Eddy. 

Subscribed  and  sworn  to  before  me  this  6th  day  of  October,  A.  D.  1888. 

David  J.  Brewer,  Circuit  Judga 
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Bond  of  Beeeiver. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOE  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

The  Mercantile  Trust  Company, 
Trustee,  Complainant. 
vs. 
Missouri,  Kansas  and  Texas  Rail-  y    In  Equttt. 
WAY  Company,  and  Missouri 
Pacific  Railway  Company,  De- 
fendants. 

This  undertaking,  made  and  entered  into  the  6th  day  of  October,  A.  D.. 
1888,  witnesseth :  that  we,  Greorge  A.  Eddy,  as  principal,  and  Paul  E.  Havens, 
Edward  Carroll,  A.  Caldwell,  as  sureties,  do  promise  and  undertake,  to  and 
with  the  clerk  of  said  court,  for  the  benefit  of  whom  it  may  concern,  in  the 
penal  sum  of  two  hundred  thousand  dollars,  that  the  said  George  A-  Eddy 
will  faithfully  discharge  the  duties  of  receiver  of  the  Missouri,  Kansas  and 
Texas  Railway  Company,  and  obey  all  orders  of  the  court  hereia 
Witness  our  hands  and  seals  this  6th  day  of  October,  A.  D.  1888. 

Geo.  a.  Eddy.  [seal.] 
Paul  E.  Havens,  [seal.] 
Edwd.  Carroll,  [seal,] 
A,  Caldwell  [seal.] 
Approved  this  8th  day  of  October,  1888. 

David  J.  Brewer,  Circuit  Judgei. 


J 


State  op  Kansas,      ^  g_ 


if 
County  of  Leavenworth.  ) 

I,  A.  Caldwell,  one  of  the  sureties  named  in  the  within  bond,  do  swear 
that  I  am  pecuniarily  worth  the  sum  of  two  hundred  thousand  dollars  over 
and  above  all  my  debts  and  liabilities  and  legal  exemptions. 

Before  me,  A.  Caldweli* 

[seal]     E.  Gregory,  Notary  Publia 


Order  Authorizing  Receivers  to  Purchase  Material,  etc. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS. 

I'HE  Mercantile  Trust  Company 

vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al 
On  application  of  the  receivers  heretofore  appointed  in  this  case  it  is  or- 
dered that  they  be  authorized  to  ijurchase  the  material  and  contract  for  th» 
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completion  of  fifteen  miles  of  road  from  Dallas  to  Lancaster,  in  Texas,  and 
that  if  necessary  they  borrow  money  for  the  carrying  out  of  this  contract 
on  the  credit  of  the  property  in  their  possession. 
November  10,  1888.  David  J.  Bebwek,  Circuit  Judge. 


Order  Extending  the  Receivership. 

IN  TEE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

The  Mercantilb  Trust  Compant,  ' 
Trustee,  Complainant, 
vs. 
Missouri,  Kansas  and  Texas  Rail- 
way Company,  and  the  Mis- 
souri Pacific  Railway  Com- 
pany, Defendants. 

An  order  was  heretofore  made  in  this  suit,  bearing  date  the  25th  day  of 
September,  A.  D.  1888,  and  entered  on  the  8th  day  of  pctober,  A.  D.  1888,  in 
which  and  whereby  it  was  ordered,  adjudged  and  decreed  that  George  A. 
Eddy  and  H.  C.  Cross  be  appointed  receivers  of  the  property  of  the  Missouri, 
Kansas  and  Texas  Railway  Company  covered  by  mortgages  made  by  the 
eaid  company,  which  are  sought  to  be  foreclosed  in  the  bill  of  complainant 
herein,  with  the  powers  and  instructions  stated  in  the  said  order. 

Now,  on  this  86th  day  of  November,  A  D.  1888,  there  comes  before  me 
the  Missouri,  Kansas  and  Texas  Railway  Company,  one  of  the  above-named 
defendants,  by  E.  EUery  Anderson  and  Simon  Sterne,  its  counsel,  and  the 
said  The  Missouri  Pacific  Railway  Company,  the  other  defendant,  by  Alex- 
ander G.  Cochran,  its  counsel,  who  appears  in  opposition  to  the  present  ap- 
plication, and  claims  that  the  court  has  no  jurisdiction  to  make  the  order 
as  prayed  for,  or  any  order  in  the  premises ;  and  the  said  George  A.  Eddy 
and  H.  C.  Cross,  receivers,  by .  their  counsel. 

And  it  also  appearing  that  the  Mercantile  Trust  Company,  trustee  and 
complainant,  has  received  due  notice  of  this  application,  and  has  signified 
that  it  does  not  oppose  the  granting  of  the  relief  prayed  for  by  the  Mis- 
souri, Kansas  and  Texas  Railway  Company. 

And  thereupon  came  on  for  hearing  the  said  application  of  the  defend- 
ant, the  Missouri,  Kansas  and  Texas  Railway  Company,  and  on  its  said  pe- 
tition, and  on  the  affidavit  of  William  Bond  on  the  bill  of  complaint,  and 
all  the  proceedings  in  this  cause,  and  it  further  appearing  to  my  satisfac- 
tion that  the  relief  prayed  for  is  necessary  for  a  full  and  complete  protection 
of  the  property  covered  by  said  the  mortgage,  and  referred  to  and  described 
in  the  bill  of  complaint,  and  that  by  reason  of  the  allegations  contained  in 
the  petition  of  the  defendant,  the  Missouri,  Kansas  and  Texas  Railway 
Company,  it  is  entitled  to  the  relief  therein  prayed  for: 

It  is  now  hereby  ordered,  adjudged  and  decreed  that  the  receivership  of 
the  said  George  A,  Eddy  and  H.  C.  Cross  be,  and  the  same  is  hereby,  ex- 
tended to  cover  all  interest  and  estate  of  the  Missouri,  Kansas  and  Texas 
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Railway  Ciompany  in  the  property  and  assets  described  in  said  petition  to 
wit :  Ninety-seven  thousand  two  hundred  and  eighty-four  shares  of  the 
capital  stock  of  the  International  and  Great  Northern  Railroad  Company ; 
one  thousand  shares  of  the  capital  stock  of  the  Galveston,  Houston  and 
Henderson  Railroad  Company;  nine  thousand  nine  hundred  and  sixty- 
eight  shares  of  the  capital  stock  of  the  Boonville  Bridge  Company ;  one 
thousand  and  sixty-flve  one  thousand -dollar  bonds  of  the  General  Consoli- 
dated Mortgage,  and  four  hundred  one-thousand  bonds  of  the  Galveston, 
Houston  and  Henderson  Railway  Company  of  1883 :  Provided,  however, 
that  this  order  shall  not  affect  or  impair  any  rights,  legal  or  equitable,  in 
respect  to  said  property,  of  either  the  parties  to  this  suit,  or  of  any  other 
person  whomsoever,  existing  at  the  time  of  the  entry  of  this  order,  and 
shall  not  affect  the  rights,  legal  or  equitable,  of  any  other  person  or  corpo- 
ration having  in  custody  any  of  said  property,  or  any  part  thereof  hereto- 
fore existing,  under  any  claim  of  right  as  against  the  Missouri,  Kansas  and 
Texas  Railway  Company  or  its  receivers ;  and  the  parties  now  in  possession 
■of  said  property  shall  hold  the  same  subject  to  any  legal  or  equitable  rights 
■of  the  parties  hereto,  for  the  use  and  benefit  of  said  receivers,  subject  to 
the  further  order  of  this  court,  or  of  any  court  having  ancillary  jurisdic- 
tion herein. 

Nothing  herein  contained  shall  be  construed  as  an  admission  by  the  said 
The  Missouri,  Kansas  and  Texas  Railway  Company,  or  the  said  receivers, 
of  the  validity  of  any  of  the  said  liens,  or  claims,  or  of  the  amount  claimed 
to  be  due  thereon. 

,  Nothing  herein  contained  is  intended  to  affect  in  any  manner  the  fran- 
■chises  of  the  said  corporation,  or  its  right  to  continue  and  maintain  its  or- 
ganization. 

The  said  receivers  are  further  ordered  and  directed  to  keep  such  accounts 
as  may  be  necessary  to  show  any  property  or  assets,  the  title  to  which  may 
be  vested  in  them  under  this  order,  to  the  end  that  the  just  rights  of  all 
parties  having  claims,  rights,  liens  or  demands  against  the  said  property  or 
assets,  or  against  the  said  company,  may  hereafter  be  adjudicated  and  de- 
termined by  this  court,  or  any  other  court  having  ancillary  jurisdiction 
thereof,  and  the  said  property  and  assets  applied  in  conformity  with  such 
adjudicationa 

The  said  receivers,  before  entermg  upon  their  duties,  shall  take  and  sub- 
scribe an  oath  to  perform  them  faithfully,  and  with  one  or  more  sureties 
approved  by  this  court,  or  any  judge  thereof,  shall  execute  an  undertaking 
to  the  clerk  of  said  court  for  the  benefit  of  whom  it  may  concern  in  the 
penal  sum  of  two  hundred  thousand  dollars,  conditioned  to  the  effect  that 
they  will  faithfully  discharge  the  duties  of  receivers  under  this  order  and 
under  the  orders  of  this  court. 

The  complainant  and  the  defendant,  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  are  and  each  of  them  is  authorized  to  apply  to  any  other 
United  States  circuit  of  competent  jurisdiction  as  may  have  ancillary  juris- 
■diction  herein,  for  such  other  order  or  orders  in  aid  of  the  primary  juris- 
^liction  vested  in  this  court  as  may  be  necessary. 

To  thiB  above  order  the  Missouri  Pacific  Railway  Company  duly  excepts. 

David  J.  Brewer,  Circuit  Judge. 
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Beeeiv^s  Petition  for  Authority  to  Purcheise  Bails  and  Ties. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIECUm 

The  Mercantile  Tbust  Company, 

Complainant, 
vs. 
The   Missotjri,  Kansas  &  Texas  }■  In  Equttt. 

Railway    Company  and    the 

MissOTJHi     Pacific    Railway 

Company. 

The  petition  of  George  A.  Eddy  and  H.  C.  Cross,  receivers  of  the  Mis- 
souri, Kansas  and  Texas  Railway  Company,  respectfully  shows: 

First. —  On  the  lines  of  the  railway  in  the  possession  of  your  receivers, 
there  are  portions  of  the  track,  aggregating  to  many  miles,  which  are  laid 
with  iron  rails,  and  which  are  light  in  weight,  and  badly  worn  out,  so  that 
trains  cannot  be  operated  with  safety  and  ordinary  speed  over  the  same. 

Some  of  the  more  important  points  where  such  iron  rail  is  laid  and  where 
the  same  is  peculiarly  dangerous  and  unsafe  are  the  following :  Near  Waco, 
Texas,  twenty-five  (35)  miles;  between  Denton  and  Dallas,  Texas,  thirty- 
eight  (38)  miles;  between  Gainesville  and  Whitesboro,  Texas,  sixteen  (16) 
miles;  between  Trinity  and  Colmesneil,  Texas,  forty-seven  (47)  miles;  on 
the  Lehigh  Branch,  in  the  Indian  Territory,  twelve  (12)  miles,  and  between 
Parsons  and  Junction  City  in  the  State  of  Kansas,  seventy  (70)  miles. 

Second. —  The  main  line  of  the  Missouri,  Kansas  and  Texas  Railway  ex- 
tends from  Hannibal,  Missouri,  to  Taylor,  Texas,  a  distance  of  about  eight 
hundred  and  thirty-three  miles.  The  total  mileage  of  the  Missouri,  Kansas 
and  Texas  Railway  and  the  kind  of  rails  used  is  given  in  an  itemized  form, 
attached  hereto,  marked  Exhibits  "A"  and  "B."  "Exhibit  A"  shows  the 
mileage  and  weight  of  rails  south  of  Denison,  and  "Exhibit  B"  that  north 
of  Denison. 

Third,  —  It  would  be  inexpedient  and  not  at  all  advisable,  in  the  judg- 
ment of  your  receivers,  to  buy  iron  rails  to  replace  those  which  are  worn 
out  or  are  in  a  bad  condition,  as  hereinbefore  stated,  but  that  the  best 
course  to  pursue  is  to  replace  those  worn  out  and  useless  rails  with  the  light- 
weight steel  ra  Is,  fifty-two  pounds  and  fifty-six  pounds,  taken  from  the 
line  between  Hannibal  and  Taylor,  and  to  restore  the  places  between  Han- 
nibal and  Taylor,  from  which  the  fifty-two  pound  and  fifty-six  pound  rails 
are  taken,  with  sixty-three  pound  steel  rails. 

Fourth. —  Your  receivers  have  made  a  careful  investigation  and  believe 
that  the  best  interests  of  the  railway  in  their  possession  requires  that  in- 
stead of  buying  iron  rails  they  should  buy  steel  rails  of  sixty-three  pound 
weight;  that  the  sixty-three  pound  rail  is  that  being  generally  put  in  at 
the  present  time  by  all  good  railroads.  Railroads  now  in  operation  are 
putting  sixty-three  pound  rails  into  their  main  lines.  If  permitted  to  buy 
sixty-three  pound  steel  rails,  your  receivers  can  take  the  fifty-two  pound 
and  fifty-six  pound  rails  from  its  main  line  between  Hannibal,  Missouri,  and 
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Taylor,  Texas,  and  use  them  in  putting  the  railroad  at  the  points  herein- 
before referred  to  in  a  safe  condition  and  then  put  the  sixty-three  pound 
rails  into  the  main  line. 

Fifth. —  In  order  to  put  the  lines  of  railway  in  charge  of  your  receiveia 
in  proper  condition  it  will  be  necessary  to  have  them  purchase  about  fif- 
teen thousand  tons  of  steel  rails  of  sixty-three  pounds  weightv  and  all  angle 
bars,  bolts  and  spikes  for  properly  laying  the  same,  so  that  the  same  may 
be  delivered  in  time  to  be  laid  during  the  next  year,  and  that  about  two 
(3,000)  thousand  tons  of  said  rails  should  be  delivered  during  the  present 
month,  three  (3,000)  thousand  tons  during  the  month  of  January,  1889,  and 
one  (1,000)  thousand  tons  on  each  succeeding  month  until  wholly  delivered. 

Sixth. —  The  receivers  are  advised  that  the  present  is  a  favorable  time  to 
purchase  steel  rails ;  that  it  is  necessary,  in  order  to  have  the  steel  rails  when 
needed,  that  the  contracts  therefor  should  be  made  in  advanca 

Seventh. —  Your  receivers  further  show  that  in  order  to  place  the  lines  of 
railway  in  their  charge  in  proper  repair,  and  to  maintain  the  same,  it  will 
be  necessary  to  purchase  ties,  and  that  such  ties  should  be  contracted  for  at 
an  early  a  date  as  possible. 

Wherefore,  your  petitioners  ask  an  order  authorizing  them  to  purchase 
fifteen  thousand  tons  of  sixty-three  pound  steel  rails,  and  ties  in  sufficient 
number  to  keep  and  maintain  the  road  in  proper  repair. 

Wasneb,  Deas  &  Haoeuman, 

Solicitors  for  the  Receivers. 

We,  Geo.  A.  Eddy  and  H.  0.  Cross,  receivers  of  the  Missouri,  Kansas  and 
Texas  Railway  Company,  have  heard  read  the  foregoing  petition,  and  the 
facts  therein  stated  are  true,  as  we  verily  believa 

OEa  A.  Eddt. 
H.  C.  Cross. 

Subscribed  and  sworn  to  before  m&  this  3d  day  of  December,  A.  D.  1888. 
[SEAL.]  P.  H.  Sanqbee,  Notary  Public. 
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Petition  hy  Becei/ver  for  Authority  to  Settle  Traffic  Balances. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT, 

The   Mercantile  Compant,  Com-  " 

plainant, 

vs. 
The  MissoxJRi,  Kansas  and  Texas  )■  In  Equity. 

Railway   Company,   and   the 

Missouri     Pacific     Railway 

Company,  Defendants. 

petition  by  the  receivers  for  authority  to  adjust,  settle  and  pay 

traffic    balances    between  the    MISSOURI.  KANSAS  AND  TEXAS  AND 
OTHER  RAILROADS. 

George  A.  Eddy  and  H.  C.  Cross,  receivers  of  the  Missouri,  Kansas  and 
Texas  Railway,  respectfully  show : 

1  By  the  decree  made  in  this  case  on  the  25th  day  of  September,  1888, 
and  filed  herein  on  October  8,  1888,  being  the  decree  appointing  your  peti- 
tioners receivers,  among  others  the  following  order  was  made : 

"Fifth. —  The  matter  of  the  payment  of  balances  due  or  to  become  due  to 
other  railroads  or  transportation  companies  growing  out  of  the  exchange  of 
trafBc  is  reserved  for  further  orders." 

IL  Since  your  receivers  have  taken  possession  of  the  Missouri,  Kansas 
and  Texas  Railway  there  have  arisen  traffic  balances  between  the  Missouri, 
Kansas  and  Texas  Railway,  operated  by  your  receivers,  and  other  railways 
and  transportation  companies.    These  traffic  balances  consist  generally  of  — 

1st  Freight  balances,  which  are  the  amounts  found  to  be  due  as  between 
freight  delivered  to  connecting  lines  by  the  Missouri,  Kansas  and  Texas 
Railway,  and  received  from  connecting  lines  by  said  railway. 

24  Ticket  accounts.  These  result  from  the  sale  of  coupons  tickets  by 
the  Missouri,  Kansas  and  Texas  over  foreign  lines,  and  the  sale  by  foreign 
lines  of  such  tickets  over  the  Missouri,  Kansas  and  Texas  Railway. 

3d.  Mileage  accounts.  These  accounts  comprise  the  mileage  of  the  cars 
of  other  railway  companies  over  the  line  of  the  Missouri,  Kansas  and  Texas 
Railway,  and  the  mileage  of  its  cars  over  other  railways. 

These  traffic  balances  are  sometimes  in  favor  of  one  road  and  sometimes 
in  favor  of  the  other.  It  is  vitally  necessary  in  the  transaction  of  railway 
business  that  these  traffic  balances  should  be  promptly  paid  by  the  respective 
railways  at  stated  times. 

IIL  There  are  traffic  balances  which  will  soon  have  to  be  discharged  aris- 
ing out  of  the  operation  of  the  railway  in  charge  of  your  receivers,  which 
will  have  to  be  settled,  adjusted,  collected  or  paid  within  a  short  time,  and 
your  receivers  should  have  full  authority  to  adjust,  settle,  collect  or  pay 
them  according  to  the  prevailing  usage  existing  among  railway  companies, 
so  that  there  may  be  no  interruption  of  the  relations  between  the  railway  in 
charge  of  your  receivers  and  others  railways  of  the  country. 
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Wherefore,  your  petitioners  pray  that  an  order  be  entered  granting  them 
authority  to  adjust,  settle,  collect  and  pay  all  traffic  balances  arising  out  of 
the  operation  of  the  Missouri,  Kansas  and  Texas  Railway  since  November 
1,  1888,  and  which  may  hereafter  arise  from  time  to  time. 

Warner,  Dean  &  Hagerman, 

Solicitors  for  the  Receivers. 
State  of  Kansas,       )  gg_ 
County  of  Leavensworth.  ) 

I.  George  A.  Eddy,  on  oath,  state  I  am  one  of  the  receivers  of  the  Mis- 
souri, Kansas  and  Texas  Railway ;  I  have  read  the  foregoing  petition,  and 
the  facts  therein  stated  are  true,  as  I  verily  believe.        George  A.  Eddt. 
Subscribed  and  sworn  to  before  me,  this  8th  day  of  December,  A.  D.  1888. 
[seal.]  E.  Gregory,  Notary  Public. 

Geo.  F.  Sharitt,  Clerk. 


Order  Authorizing  Receiver  to  Settle  Traffic  Balances. 

At  this  day  the  petition  of  the  receivers  for  authority  to  adjust,  settle, 
collect  and  pay  all  traffic  balances  arising  in  the  operation  of  the  Missouri, 
Kansas  and  Texas  Railway  since  November  1,  1888,  when  the  receivers 
took  possession  of  said  railway,  having  been  presented  to  the  court,  and  the 
court  having  fully  considered  the  same,  and  being  fully  advised  in  the 
premises,  it  is  ordered  that  the  receivers  be  and  are  hereby  authorized  to 
adjust,  settle,  collect  and  pay  all  traffic  balances  between  the  railway  in  their 
charge  and  other  railroads  or  transportation  companies,  arising  out  of  the 
operation  of  the  Missouri,  Kansas  and  Texas  Railway  since  November  the 
1st,  1888,  and  which  shall  hereafter  arise,  according  to  the  usual  methods 
prevailing  among  the  railroad  and  transportation  companies  of  the  country. 

David  J.  Brewer,  Circuit  Judge. 


Petition  for  an  Order  Upon  a  Defendant  to  Deliver  to  the  Re- 
ceivers the  Deed  Records,  Plats  and  Other  Muniments  of 
Title. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT, 

The  Mercantile  Company,   Com-  ] 
plainant,  | 

vs. 
The  Missouri,  Kansas  and  Texas 
Railvtay,  and    the   Missouri 
Pacific  Railway  Company. 
The  receivers,  George  A.  Eddy  and  Harrison  C.  Cross,  respectfully  show  : 
First. —  The  title  papers  to  the  real  property  in  their  possession  consist  of 
deeds  of  conveyances  for  right  of  way,  depot  grounds  and  othei  parcels  and 
73 
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traets  of  land  used  by  the  railway  compaDy  in  tbe  operation  and  maiote- 
oance  of  aaid  cailway,  and  lands  purchased  or  donated  to  said  railway  or  its 
grantors  as  authorized  by  ito  charter. 

Second. — That  said  Missouri,  Kansas  and  Texas  Bail  way  C!oa9pany  and 
the  other  corporations  whose  property  is  now  in  the  possession  of  these  re- 
ceivers, and  their  grantors,  during  the  time  of  the  construction  of  said  rail- 
ways, and  from  time  to  time  as  their  requirements  rendered  necessary, 
condemned  by  proceedings  in  court  in  the  different  counties  along  the  lines 
of  said  railways,  tracts  of  lands  for  right  of  way,  depot  grounds  and  for 
'Other  necessary  purposes,  and  for  their  convenience  had  prepared  and  on  file 
in  their  oflSces  copies  of  all  such  condemnation  proceedings. 

Third. — That  said  Missouri,  Kansas  and  Texas  Railway  CJompany,  also  for 
the  convenience  and  use  of  its  officers  and  employees,  that  they  might 
readily  ascertain  the  exact  boundaries  of  the  different  tracts  and  parcels  of 
lands  so  conveyed  to  it  and  its  grantors,  or  the  other  lines  of  railway  in  its 
possession  and  operated  by  it,  or  condemned  as  aforesaid,  caused  full  and 
accurate  surveys  of  the  same  to  be  made,  and  caused  plat  books  and  sur- 
veys made  thereof  and  caused  indexes  to  be  prepared  thereof. 

Fourth. —  That  said  papers,  records,  plats,  etc.,  show  in  convenient  shape 
all  the  property  along  the  lines  of  said  railway  now  in  the  possession  of 
these  receivers,  and  the  title  thereof,  and  the  rights  of  all  of  said  railways 
in  each  piece  of  said  property,  and  how  acquired,  and  from  whom  and  un- 
der what  conti-acts  or  conditions,  if  any. 

Fifth. —  That  said  papers,  plats,  etc.,  are  of  great  necessity  in  the  opera- 
tion of  said  railway,  in  that  they  constitute  the  muniments  of  title  to  all 
of  said  property,  and  show  the  boundary  and  extent  thereof  from  actual 
surveys,  and  enable  your  receivers  to  readily  ascertain  exactly  what  real 
estate  is  covered  by  the  orders  of  this  court,  of  what  they  are  entitled  to 
take  possession,  and  of  what  they  are  required  to  defend  the  possession 
against  adverse  claimants  or  intruders,  and  of  what  they  may  rightfully 
occupy  and  use  in  the  operation  and  maintenance  of  said  railway,  and  by 
which  they  may  ascertain  any  conditions  upon  which  any  tract  of  land  is 
.held,  and  determine  how,  or  in  what  respect,  they  may  be  required  to  com- 
ply with  demands  on  them  for  performance  of  such,  conditions. 

Sixth. —  That  these  receivers  require  said  muniments  of  title  and  surveys 
in  many  respects  as  fully  and  as  necessarily  as  the  Missouri,  Kansas  and 
Texas  Railway  Company  did  at  the  time  they  procured  the  sama 

Seventh.—  That  all  of  said  plats,  surveys  and  books  and  indexes  are  in 
the  possession  of  the  defendant,  the  Missouri  Pacific  Railway  Company, 
.and  they  have  neglected  and  refused  to  deliver  the  same  to  these  receivers, 
though  requested  to  do  so. 

Wherefore,  these  receivers  pray  for  an  order  upon  said  Missouri  Pacific 
Railway  Company,  defendant  herein,  to  deliver  to  them  all  of  said  deeds, 
ipapers,  plats,  surveys  and  books  and  indexes. 

Warner,  Dean  &  Hagkrman, 

Solicitors  tor  the  Receivers. 
Statb  of  Missouri,        ) 
Counity  of  Jackson.  ) 

I,  deorge  A.  Eddy,  on  my  oath  state  that  I  am  one  of  the  receivers  of  tbe 
Hissouri,  Kansas  and  Texas  Railway ;  that  I  have  read  the  abowa  and  fore- 
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going  petition,  and  that  the  matters  and  facts  therein  stated  are  true,  as  I 
Terily  believe.  Oborob  A.  Eddt. 

Subscribed  and  sworn  to  before  me,  this  11th  day  of  March,  A.  U.  1889. 
[SBAU]  Stbwabt  TATiiOB,  Notary  Public. 


Order  JRequiring  Defendant  to  Turn  Over  to  Beoeivers  BooTcs, 
Plats  and  Deeds. 

ORDER. 

At  this  day  the  petition  of  the  receivers  for  an  order  directing  the  defend- 
ant, tlie  Missouri  Pacific  Railway  Company,  to  deliver  to  them  certain  deeda^ 
records,  plats,  surveys  and  other  muniments  of  title  to  the  real  property  in 
their  possession  under  the  order  of  this  court  having  been  presented  to  this 
court,  and  the  court  having  duly  considered  the  same,  it  is  ordered  that  the 
said  Missouri  Pacific  Railway  Company  deliver  to  said  receivers  all  deeds  of 
conveyance,  records,  plats,  surveys  and  books,  and  all  other  papers  and 
muniments  of  title  in  their  possession  or  under  their  control  pertaining  to 
or  affecting  the  title  or  right  to  the  possession  of  the  real  estate  in  the  pos- 
session of  the  receivers  under  the  orders  of  the  court,  or  show  cause  on 
Thursday,  March  31,  at  10  A.  M.,  before  me  at  the  United  States  court  room 
in  St.  Louis,  Missouri 

March  IL  David  J.  Brewer,  Circuit  Judge. 

The  foregoing  order  made  absolute  and  the  receivers  and  Missouri  Pacific 
Railway  Company  shall  make  schedule,  and  receivers  shall  receipt  for  same. 

March  21, 1889.  David  J.  Brewer,  Circuit  Judge. 


Answer  to  Petition. 

<JIRCUIT  COURT   OF  THE  UNITED   STATES   FOR  THE  DISTRICT 

OF  KANSAa 

Tecb  Mercantile  Trust  Company 

vs. 

The  Missouri,  Kansas  and  Texas 

Railway  Company  et  al. 

The  answer  of  the  Union  Trust  Company  of  New  York  to  the  petition  of 
the  Missouri,  Kansas  and  Texas  Railway  Company,  as  to  the  receivers  in 
the  above-entitled  action  appointed  making  certain  payments  on  the  se- 
curities of  the  International  and  Great  Northern  Railroad  Company,  respect- 
fully shows  to  this  court: 

That  this  respondent  has  lately  exhibited  and  filed  in  this  court  its  certain 
bill  of  complaint  against  the  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany and  the  Missouri  Pacific  Railway  Company,  and  that,  as  respondent 
is  informed  and  believes,  the  defendants  have  appeared  therein,  and  said 
suit  18  now  pending  in  this  court 
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This  respondent  says  that  all  and  singular  the  allegntions  in  said  bill  of 
complaint  as  therein  made  are  true,  and  that  respondent  refers  to  the  same 
on  the  files  of  this  court,  and  makes  the  same  and  the  allegations  thereof  a 
part  of  this  answer,  the  same  as  if  fully  set  out  and  incorporated  herein. 

Bespondent  further  says  that  it  is  informed  and  believes,  that  at  some 
time  heretofore,  but  long  after  the  execution  and  delivery  of  the  bonds  and 
the  mortgages  in  respondent's  said  bill  of  complaint  mentioned,  as  made 
and  delivered  to  this  respondent  and  its  cestui  que  trusts,  said  petitioner  did 
obtain  the  stock  of  the  International  and  Great  Northern  Railroad  Company, 
by  exchanging  therefor  a  large  amount  of  respondent's  own  stock,  issued 
for  that  purpose. 

Whether  such  exchange  was  valid,  or  within  the  corporate  powers  of  peti- 
tioner, respondent  is  not  informed ;  but  submits  that  it  was  invalid  and  be- 
yond the  powers  of  petitioner. 

Respondent  denies  that  said  stock  of  said  International  and  Great  North- 
em  Railroad  Company  was  acquired  at  an  enormous  or  any  outlay.  It  was 
simply  an  exchange  of  stock. 

Respondent  admits  that  the  revenues  of  the  International  and  Great  North- 
ern Railroad  Company  are  insuflSoient  to  meet  its  accrued  and  presently  ac- 
cruing obligations,  and  that  it  is  now  in  the  hands  of  receivers,  appointed 
by  a  court  of  Texas ;  and  that  the  interest  due  on  the  second  mortgage  is  in 
default,  and  has  not  been  and  will  not  be  paid. 

Respondent  does  not  admit  that  the  reason  thereof  is  that  alleged  in  the 
petition.  The  reason  alleged  is  mere  opinion  and  speculation ;  and  respond- 
ent knows  of  no  reason  to  suppose  that  the  management  in  the  future  will 
be  improved. 

Quite  likely  a  suit  to  foreclose  the  International  and  Great  Northern  sec- 
ond mortgage  will  be  commenced,  but  respondent  denies  that  it  can  embar- 
rass petitioner,  as  petitioner  has  not  the  possession  or  management  of  its 
road.  Respondent  has  no  knowledge  as  to  whether  there  is  any  probability 
that  in  the  near  future  the  International  and  Great  Northern  Railroad  Com- 
pany can  or  will  earn  its  present  fixed  charges,  wliether  operated  by  the 
receivers  or  others. 

If  it  ever  could  do  it,  it  would  be  vastly  more  likely  to  do  it  if  operated  by 
the  trustee  of  the  mortgages  taking  possession  thereof,  for  it  would  then 
have  the  attention  and  interest  of  owners.  Respondent  has  no  knowledge 
or  information  as  to  the  telegrams  in  the  petition  referred  to ;  respondent, 
however,  has  no  doubt  but  that  the  receivers  would  like  the  receivers  of  the 
petitioner's  road,  or  any  one  else,  to  pay  the  debts  of  the  International  and 
Great  Northern  Railroad  Company. 

.  Respondent  further  shows  that  the  revenues  of  petitioner's  road  in  the 
hands  of  the  receiver  are  insufficient  to  pay  its  own  current  indebtedness, 
which  is  in  default  and  rapidly  accumulating. 

That  the  part  of  the  road  covered  by  the  mortgage  to  respondent  is  by  far 
the  more  valuable.  Respondent  is  informed  and  believes  that  by  the  report 
of  the  receivers  recently  filed,  and  which  respondent  makes  a  pait  of  this 
answer,  more  than  four-fifths  of  the  income  of  the  road  is  from  the  part 
covered  by  the  mortgages  to  this  respondent 

That  by  the  terras  of  such  mortgages,  copies  of  which  are  annexed  to  said 
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bill  of  complaint  of  this  respondent,  such  income  belongs  to  and  is  the  prop- 
erty of  this  respondent,  and  this  respondent  respectfully  submits  that  this 
court,  and  any  court,  has  no  power  to  take  such  property  from  respondent 
without  its  consent 

Wherefore,  respondent  asks  that  the  prayer  of  said  petition  be  denied. 
[SEAL.]  Union  Trust  Company  of  New  York, 

By  Edward  King,  Prest 
RossiNGTON,  Smith  &  Dallas, 
Kespondents'  Solicitors,  Topeka,  Kansas. 

State,  County,  City  and  \ 

Southern  District  of  New  York.  ) 

Edward  King,  being  duly  sworn,  says  that  he  is  president  of  Union  Trust 
Company  of  New  York,  the  respondent  named  in  the  foregoing  answer ; 
that  said  answer  is  true  to  the  knowledge  of  this  deponent,  except  as  to  the 
matters  therein  stated  to  be  alleged  upon  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  tni&  Edward  EIinq. 

Sworn  to  before  me,  this  16th  day  of  March,  1889. 
[seal.]       J.  V.  B.  Thayer, 
Notary  Public,  Kings  County. 
Certificate  filed  in  New  York  county. 


Order  Authorizing  Beoeiver  to  Pay  Fees,  etc 

THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOB  THE  DIS- 
TRICT OF  KANSAS. 

Th^  Mercanhle  Trust  Company  ' 

vs. 

The  Missouri,  Kansas  and  Texas 

Railway  Company  et  al 

The  petition  of  E.  EUery  Anderson,  of  the  city  of  New  York,  for  the  pay- 
ment by  the  receivers  herein  of  the  sum  of  twenty-five  hundred  dollars  for 
moneys  advanced  by  him  to  pay  the  fees  of  Samuel  A.  Blatchford,  Esq.,  the 
.  master  in  the  suit  of  Horace  M.  Barry  against  the  Missouri,  Kansas  and 
Texas  Railway  Company,  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  as  is  more  fully  set  out  in  the  said  petition, 
coming  on  to  be  heard,  and  the  court  being  fully  advised,  now,  on  motion 
of  Charles  F.  Beach,  Jr.,  Esq.,  of  counsel  for  the  said  E.  EUery  Anderson, 
it  is  — 

Ordered,  that  the  receivers  herein  be  and  they  are  hereby  directed  to  pay 
unto  the  said  E.  Ellery  Anderson  the  said  sum  of  twenty-five  hundred  dol- 
lars in  full  of  his  advances  for  master's  fees,  as  in  the  said  petition  is  fully 
set  forth.  David  J.  Brewer,  Circuit  Judga 

March  28,  1889, 
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Petition  for  Direction  to  Receivers. 

CIRCUIT  COURT  OF  THE  UNITED  STATED  DISTRICT  OF  KANSAa 

Union  Trust  Company    op   New 
York 

V8. 

The  Missouri,  Kansas  and  Texas 
Railway  Company  efal 

The  Mercantile  Trust  Company  " 

vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al 

State,  City,  County,  and         i 
Southern  District  op  New  York,  )  ®^ 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas: 

The  petition  of  the  Union  Trust  Company  of  New  York  respectfully  shows 
to  this  court :  — 

Petitioner  has  lately  exhibited  in  this  court  its  bill  of  complaint  against 
the  Missouri,  Kansas  and  Texas  Railway  Company  et  al  to  foreclose  cer- 
tain mortgages  therein  described,  and  that  all  and  singular  the  allegations 
in  said  bill  of  complaint  are  true  in  manner  and  form  as  therein  made. 

Petitioner  shows  that  heretofore  the  Mercantile  Trust  Company,  com- 
plainant in  the  second  above-entitled  suit,  exhibited  its  bill  of  complaint 
against  said  Missouri,  Kansas  and  Texas  Railway  Company  et  aL  to  fore- 
close a  certain  mortgage  therein  described.  The  copies  of  said  respective 
mortgages  are  annexed  to  said  respective  bills  of  complaint. 

In  the  suit  of  said  Mercantile  Trust  Company  in  September,  1888,  this 
court,  on  the  application  of  complainant,  appointed  Messrs.  Cross  and  Eddy 
receivers  of  the  mortgaged  property,  and  in  the  suit  wherein  petitioner  is 
complainant,  this  court,  in  March,  1889,  appointed  the  same  persons  receiv- 
ers of  the  property  described  in  said  mortgages  to  petitioner. 

Petitioner  refers  to  the  said  bills  of  complaint,  and  to  the  exhibits  thereto 
annexed,  and  to  the  said  orders,  and  makes  the  same  parts  of  this  petition 
the  same  as  if  incorporated  herein. 

Petitioner  further  shows  that  the  said  mortgages  to  your  petitioner  are 
a  lien  on  the  said  property  therein  described  prior  to  the  lien  of  the  mort- 
gages to  said  Mercantile  Trust  Company,  and  that  the  mortgages  to  said 
Mercantile  Trust  Company  constitute  a  lien  on  the  property  described  in  the 
mortgages  to  your  petitioner  junior  and  subject  to  the  lien  thereon  of  said 
mortgages  to  your  petitioner.  That  the  mortgages  to  said  Mercantile  Trust 
Company  are  also  a  lien  on  property  therein  described,  and  which  is  not 
described  in  the  mortgages  to  your  petitioner,  and  on  which  the  mortgages 
to  petitioner  are  not  a  lien. 

By  each  of  the  orders  entered,  respectively,  one  in  each  of  above-entitled 
suite,  said  receivers  were  directed  to  keep  accounte  of  the  earnings  of  the 
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separate  properties  described  in  said  respective  mortgages,  to  the  end  that 
the  rights  and  interests  of  the  severa!  parties  therein  might  be  ascertained. 

Petitioner  further  shows  that  it  is  informed  and  believes  that  the  part  of 
said  property  covered  by  said  mortgages  to  petitioner  is  valuable  and  pro- 
ductive of  net  income  over  operating  expenses,  and  that  the  part  of  said 
property  covered  only  by  the  mortgages  to  said  Mercantile  Trust  Company 
is  of  veiy  much  less  value  and  is  productive  of  very  little  net  income  over 
and  above  the  operating  expenses,  and  is  in  bad  repair  and  needs  the  ex- 
penditure of  large  sums  for  repairs  and  replacements. 

That  since  the  possession  of  said  receivers  they  have  filed  in  this  court 
their  accounts  for  the  first  two  months  of  their  operation  of  said  property, 
to  wil,  for  November  and  December,  1888. 

Saiu  receivers  in  said  accounts  have  divided  the  said  property  into  seven 
divisions,  and  state  the  earnings  and  expenses  of  each. 

The  property  in  the  first  four  of  said  divisions,  to  wit,  Missouri,  Kansas 
and  Texas,  North  Division,  Hannibal  and  Central  Missouri,  Tebo  and  Neosho, 
Union  Pacific,  Southern  Branch,  is  all  covered  by  the  mortgages  to  peti- 
tioner. 

By  the  report  of  said  receivers  the  earnings  for  said  two  months  of  the 
property,  subject  to  petitioner's  mortgage,  amounted  to  $679,153.76,  and  the 
expenses  charged  to  the  same  amounted  to  $484,409.99,  the  difference, 
$234,743.77,  being  net  earnings.  To  that  sum  the  said  report  shows-  that 
$6,666.66,  rental  of  Osage  division,  should  be  added,  making  net  earnings  of 
$361,410.43. 

Deducting  from  that  sum  the  taxes  for  the  Missouri  and  Kansas  portions 
of  the  property,  to  wit,  $68,286.64,  leaves  $193,123.79  as  the  net  earnings  of 
the  part  of  the  property  covered  by  petitioner's  mortgages. 

The  said  report  shows  that  the  earnings  of  the  property  not  covered  by 
petitioner's  mortgages  for  said  two  months  were  $452,820.34,  and  the  ex- 
penses charged  to  the  same  amounted  to  $370,164.74,  and  the  difference, 
$83,655.60,  constitute  the  net  earnings. 

Said  report,  however,  shows  that  the  taxes  on  the  TexM  property  were 
$50,138.33,  which,  when  deducted,  leave  the  net  earnings  of  the  property 
not  covered  by  petitioner's  mortgage  $32,527.37,  as  against  net  earnings  of 
property  covered  by  petitioner's  mortgage,  $193,123.79. 

These  two  items  of  $198,128.79,  for  the  property  covered  by  petitioner's 
mortgages,  and  $32,537.37,  for  the  property  not  covered  by  petitioner's  mort- 
gages, make  the  total  of  net  income  of  $225,651.06,  as  stated  in  said  receiv- 
irs'  accounts  to  December  31,  1888. 

The  net  income  of  the  property  not  covered  by  petitioner's  mortgage  is 
therefore  but  little  more  than  one-seventh,  and  that  of  the  property  covered 
by  petitioner's  mortgage  little  less  than  six-sevenths,  of  the  total  income  of 
the  whole  property,  the  one-seventh  of  said  net  income  being  $33,335.86f. 

Petitioner  is  informed  and  believes  that  the  receivers  have  spent  and  are 
spending  a  large  amount  of  the  net  income  from  the  property  covered  by 
the  mortgages  to  petitioner  on  the  property  not  covered  by  said  mortgages, 
to  the  injury  of  the  petitioner  and  petitioner's  cestui  que  trust,  holders  of 
bonds  secured  by  said  mortgages  to  petitioner. 
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Petitioner  is  advised  that  all  and  singular  the  net  income  of  the  property 
covered  by  petitioner's  mortgages  should  be  applied,  first,  to  such  repairs 
and  replacements  as  may  be  necessaiy  to  preserve  and  protect  the  property 
covered  thereby  pending  the  said  suit  of  petitioner,  and  thereafter  to  the 
payment  of  the  interest  on  the  bonds  secured  by  said  mortgages  to  your 
petitioner,  and  that  so  long  as  any  interest  is  due  and  unpaid  on  said  bonds 
secured  by  said  mortgages  to  your  petitioner,  none  of  said  net  income  should 
be  spent  for  the  care  or  improvement  of  property  not  covered  by  said  mort- 
gages to  your  petitioner. 

Petitioner  has  vifithin  the  last  day  or  two,  in  New  York  city,  been  in- 
foriied  by  Mr.  Cross,  one  of  said  receivers,  that  said  receivers  are  spending 
the  income  of  said  property  in  the  repair  and  replacement  of  the  whole 
property  wherever  it  may  be  needed,  without  regard  to  where  it  has  been 
earned ;  and  petitioner  is  informed  and  believes  that  much  more  than  the 
Share  of  said  net  income  belonging  thereto  and  earned  thereby  is  being 
spent  on  the  property  on  which  petitioner's  mortgage  is  no  lien. 

Petitioner  is  further  informed  and  believes  that  the  net  income  of  the 
said  respective  portions  of  property  since  the  date  of  said  report  to  the  pres- 
ent time  is  in  about  the  same  proportion  as  is  stated  in  said  report  for  the 
time  covered  by  said  report,  to  wit,  that  the  property  not  covered  by  peti- 
tioner's mortgage  earns  but  about  one-seventh  part  thereof. 

Petitioner  is  further  informed  and  believes  that  the  accounts  of  said  re- 
ceivers are  or  should  be  balanced  monthly,  and  petitioner  alleges  that  the 
receipts  of  copies  of  monthly  balances  would  greatly  facilitate  petitioner  in 
discharging  its  duties  to  its  cestui  que  trust,  the  holders  of  bonds  secured  by 
said  mortgages. 

Wherefore  petitioner  prays  that  the  said  receivers  may  be  directed  to 
spend  no  part  of  the  income  derived  from  or  earned  by  the  property  cov- 
ered by  the  petitioner's  mortgages  upon  property  not  covered  by  petition- 
er's mortgages,  and  that  all  the  income  derived  from  the  property  covered 
by  petitioner's  mortgages  over  and  above  the  operating  expenses  thereof  be 
held  and  reserved  pending  the  suit  for  the  benefit  of  said  property  and  the 
payment  of  the  interest  on  the  bonds  secured  by  said  mortgages,  and  that  if 
said  receivers  do  not  already  do  so,  they  be  directed  to  have-  their  accounts 
balanced  at  least  monthly,  and  that  copies  of  such  balances,  or  of  state- 
ments of  accounts  made  at  least  monthly,  should  monthly  be  furnished  to 
petitioner,  and  that  petitioner  may  have  such  other  or  further  relief  as  may 
be  just  Union  Trust  Company  of  New  York, 

By  Edw.  Kjng,  President 
EossiNGTON,  Smith  &  Dallas, 

Solicitors  for  Petitioner,  Topeka,  Kan. 
Wheeler  H.  Peckham, 

Of  Counsel,  New  York  City. 

State,  City,  County  and         j 
Southern  District  op  New  York,  j  ®^ 

Edward  King,  of  said  city,  being  duly  sworn,  says  that  he  is  president  of 
the  Union  Trust  Company  of  New  York,  and  knows  the  contents  of  fore- 
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going  petition,  and  that  the  same  is  ti'ue  to  the  best  of  deponent's  knowl- 
edge, information  and  belief.  Edwd,  Koia 

Subscribed  and  sworn  to  before  me,  March  29, 1889. 
[SEAL.]         J.  V.  B.  Thayer, 

Notary  Public,  Kings  County. 

Certificate  filed  in  New  York  county. 


Order  in  re  Petition  for  Direction  to  Meoei/vers. 

APRIL  8,  1889. 

The  Union  Trust  Company  of  New 
York 
6280.  vs. 

The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

The  Mercantile  Trust  Company, 
Complainant, 
6181.  vs. 

The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al.  De- 
fendants. 

order. 

And  now  comes  the  Union  Trust  Company  of  New  York,  by  its  solicitors, 
and  it  appearing  to  the  court  that  said  the  Union  Trust  Company  has  filed 
its  petition  in  the  above-entitled  suits  for  direction  to  the  receivers  therein 
as  to  the  application  of  the  income  of  said  road,  and  praying  that  said  re- 
ceivers may  be  directed  to  spend  no  part  of  the  income  derived  or  earned 
by  the  property  covered  by  the  mortgage  given  to  the  Union  Trust  Com- 
pany upon  property  not  covered  by  said  mortgage  given  to  said  The  Union 
Trust  Company,  and  that  incomes  derived  from  the  property  covered  by 
said  mortgage  given  to  the  Union  Trust  Company,  over  and  above  the  op- 
erating expenses  thereof,  be  held  and  reserved  pending  said  suits  for  the 
benefit  of  said  property  and  payment  of  the  interest  due  upon  the  bonds  se- 
cured by  said  mortgage  to  the  Union  Trust  Company,  and  for  other  pur- 
poses as  in  said  petition  set  forth.  And  the  same  having  been  presented  to 
the  court,  it  is  ordered  that  the  same  be  set  down  for  hearing  before  me, 
at  chambers,  in  the  city  of  Leavenworth,  on  the  18th  day  of  April,  1889,  at 
10  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel  be  notified  of  the  time  and 
place  of  the  hearing  thereof.  David  J.  Brewer, 

April  6,  1889.  Circuit  Judga 


1146  FOEMS  AND  PEKOEDBNTS.  [ApP.  V, 

Report  of  Special  Master  on  Receivers^  Accounts. 

m  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  DISTRICT  OF 

KANSAS. 

Thb  Mercantile  Trust  Company, 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

The  undersigned,  special  master  in  chancery,  to  whom  was  referred  the 
report  of  the  receivers  in  the  above-entitled  cause,  having  the  books,  vouch- 
ers and  audited  accounts  of  said  receivers  and  such  other  evidence  relating 
thereto  as  could  be  obtained,  reports  that  said  report  of  the  receivers,  George 
A.  Eddy  and  H.  C.  Cross,  the  same  being  a  report  of  the  assets  and  liabili- 
ties of  said  receivers,  and  in  their  hands  and  due  by  them  on  the  31st  day 
of  December,  1888,  and  of  the  earnings  of  the  Missouri,  Kansas  and  Texas 
Railway,  from  its  operation  and  that  of  its  dififerent  divisions,  from  Novem- 
ber 1st  to  December  31st,  1888,  is  correct,  and  fully  verified  by  the  evidence 
produced  to  me  and  carefully  examined. 
Respectfully  submitted,  John  T.  Morton, 

Special  Master  in  Chancery. 


Order  Discharging  Railway  Receivers. 

AT  A  STATED  TERM  OF  THE  CIRCUIT  COURT  OF  THE  UNITED 
STATES,  HELD  IN  AND  FOR  THE  DISTRICT  OF  KANSAS,  IN 
THE  EIGHTH  CIRCUIT,  AT  THE  FEDERAL  COURT  ROOMS  IN 
THE  CITY  OF  LEAVENWORTH,  UPON  THE  8TH  DAY  OF  JUNE, 
1891. 
Present — The  Hon.  David  J.  Brewer,  Circuit  Justice. 

The  Mercantile  Trust  Company,  ' 
Complainant, 

vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  at,  De- 
fendants. 

A  decree  having  been  entered  in  this  suit  upon  the  28d  day  of  April,  1890, 
wherein  and  whereby  it  was,  among  other  things,  ordered,  adjudged  and 
decreed  that  the  Missouri,  Kansas  and  Texas  Railway  Company  should,  on 
or  before  the  expiration  of  thirty  days  from  the  date  of  the  said  decree,  pay 
into  this  court  or  into  the  hands  of  a  depository  to  be  named  by  this  court, 
to  the  credit  of  this  suit,  for  the  use  and  benefit  of  the  holders  of  the  bonds 
and  unpaid  coupons  secured  by  the  mortgage  of  December  1,  1880,  and  the 
several  mortgages  and  the  certain  indenture  supplemental  thereto,  the  sum 
of  thirty  million  three  hundred  and  ninety-three  thousand  nine  hundred 


In  Equity. 
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and  eighty  dollars  (|30,393,980),  together  with  the  amount  of  interest  accrued 
or  to  accrue  on  the  said  bonds  from  the  Ist  day  of  December,  1889,  to  the 
ti  i-e  of  such  payment,  and  also  a  sum  of  money  sufficient,  in  addition,  to 
defray  the  costs  of  this  action. 

On  reading  and  filing  a  satisfaction  piece,  dated  the  14th  day  of  October, 
1890.  duly  executed,  acknowledged  and  delivered  by  the  Mercantile  Trust 
Company,  of  the  three  certain  indentures  of  mortgage  dated  respectively  De- 
cember 1, 1880,  December  1,  1886.  and  December  1,  1887,  and  a  certain  other 
satisfaction  piece  dated  the  14th  day  of  October,  1890,  duly  executed,  acknowl- 
edged and  delivered  by  the  Mercantile  Trust  Company,  of  a  certain  indenture 
dated  March  1,  1883,  being  the  same  mortgages  and  the  indenture  referred  to 
and  described  in  the  bill  of  complaint  herein,  by  which  satisfaction  pieces  the 
Mercantile  Trust  Company  certifies  that  the  three  mortgages  and  the  cer- 
tain indenture  as  aforesaid,  and  the  bonds  secured  by  the  same,  are  paid 
and  satisfied,  and  consents  that  the  said  mortgages  and  the  said  indenture 
be  discharged  of  record. 

And  on  reading  and  filing  a  stipulation  dated  May  5,  1891,  and  signed  by 
the  counsel  for  all  parties  to  this  suit,  by  which  it  appears  that  all  of  the 
bonds  secured  by  the  said  mortgages  and  by  the  said  indenture,  and  of  all 
the  interest  due  thereon,  have  been  paid  by  the  Missouri,  Kansas  and  Texaa 
Railway  Company  to  the  Mercantile  Trust  Company,  trustee ;  and  by  which 
it  further  appears  that  the  Missouri,  Kansas  and  Texas  Railway  Company 
has  also  paid  and  discharged  all  the  other  sums  of  money  which  by  the 
said  decree  it  was  required  to  pay ;  and  by  which  stipulation  it  is  also  con- 
sented that  a  proper  order,  satisfying  and  discharging  the  said  decree  of 
April  22,  1890,  may  be  entered  in  this  suit 

And  on  reading  and  filing  the  petition  of  the  Missouri,  Kansas  and  Texas 
Railway  Company,  verified  the  7th  day  of  May,  1891,  praying  that  the  re- 
ceivers of  the  railway  and  property  of  the  petitioner  be  upon  the  Ist  day 
of  July,  1891,  discharged,  and  the  said  railway  and  property  restored  to  the 
petitioner. 

And  on  reading  and  filing  the  report  of  the  receivers,  Messrs.  George  A. 
Eddy  and  Harrison  C.  Cross,  verified  on  the  5th  day  of  June,  1891,  show- 
jng,  among  other  things,  the  total  amount  of  their  receipts  and  disburse- 
ments, substantially,  to  the  date  of  the  hearing  upon  the  motion  for  the 
entiy  of  this  decree,  containing  also  a  statement  of  suits  now  pending 
against  them  as  receivers,  or  against  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  and  any  of  its  ancillary  companies,  and  of  all  claims  filed 
against  or  presented  to  said  receivers  or  said  railway  company,  so  far  as 
they  have  come  to  the  knowledge  of  the  said  receivers,  and  a  general  state- 
lijent  of  the  outstanding  liabilities  of  the  said  receivers,  growing  out  of  the 
possession,  operation  and  management  of  the  property  of  the  Missouri,  Kan- 
sas and  Texas  Railway  Company  by  the  said  reoeivera 

And  Messrs.  George  A.  Eddy  and  Harrison  C.  Cross,  receivers  of  all  of  the 
said  property,  appearing  by  James  Hagerman,  E^q.,  their  solicitor,  and  the 
matters  and  things  hereinbefore  suggested  being  submitted  to  the  court,  and 
the  court  being  ad  vised : 

Now,  on  motion  of  Simon  Sterne,  Esq.,  of  counsel  for  the  petitioner,  the 
Missouri,  Kansas  and  Texas  Railway  Company, 
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It  is  hereby  ordered,  adjudged  and  decreed  as  follows : 

First. —  That  the  said  decree  of  April  33,  1890,  is,  in  all  respects,  satisfied 
and  discharged,  in  so  far  as  the  same  requires  the  payment  by  the  Missouri, 
Kansas  and  Texas  Railway  Company  of  any  sums  of  money.  This  cause, 
however,  being  retained  as  and  for  the  purposes  hereinafter  provided. 

Second. —  That  the  Missouri,  Kansas  and  Texas  Railway  Company  has 
duly  and  fully  paid  to  the  Mercantile  Trust  Company,  trustee,  all  the  sums 
of  money  which,  by  the  said  decree,  were  directed  to  be  paid ;  the  said  pay- 
ments amounting  to  the  sum  of  thirty  million  three  hundred  and  ninety- 
three  thousand  nine  hundred  and  eighty  dollars  ($30,393,980),  together  with 
the  amount  of  interest  accrued  upon  the  said  sum  from  the  1st  day  of  De- 
cember, 1889,  to  the  date  of  the  payment  thereof;  and  the  said  railway 
company  has  also  duly  and  fully  paid  to  the  said  Mercantile  Trust  Com- 
pany, trustee,  and  to  its  counsel  in  full,  all  its  and  their  reasonable  commis- 
sions, charges,  fees  and  disbursements  in  the  execution  of  the  trust,  and  in 
the  prosecution  of  the  litigation  herein,  which  said  several  sums  and 
amounts  have,  by  it  and  them,  been  accepted  in  full  for  its  and  their  serv- 
ices rendered  herein,  and  the  said  railway  company  has  also  duly  and  fully 
paid  all  costs  and  allowances  which,  by  the  said  decree,  were  directed  to  b» 
paid. 

Third. — That  on  the  Ist  day  of  July,  1891,  at  the  hour  of  noon  of  that  day, 
Messrs.  George  A.  Eddy  and  Harrison  C.  Cross,  as  receivers,  are  hereby 
ordered  and  directed  to  deliver  to  the  Missouri,  Kansas  and  Texas  Railway 
Company  all  the  raih'oads  and  other  property  of  the  said  Missouri,  Kansas 
and  Texas  Railway  Company,  the  Dallas  and  Wichita  Railway  Company, 
the  Dallas  and  Waco  Railway  Company,  the  Dallas  and  Greenville  Railroad 
Company,  the  Gainesville,  Henrietta  and  Western  Railroad  Company,  the 
Taylor,  Bastrop  and  Houston  Railway  Company,  the  Trinity  and  Sabine 
Railroad  Company,  the  Sherman,  Denison  and  Dallas  Railway  Company, 
and  the  Kansas  City  and  Pacific  Railroad  Company,  wheresoever  situated, 
whereof  they  took  possession  as  receivers,  under  and  pursuant  to  the  orders 
of  this  court,  and  under  and  pursuant  to  the  orders  in  causes  ancillary 
hereto,  and  which  shall  then  remain  in  their  possession  or  under  their  con- 
trol, together  with  all  the  assets  of  every  name  and  nature,  funds,  books  and 
accounts,  papers  and  vouchers  in  their  possession  or  under  their  control  as 
receivers ;  and  the  said  receivers  shall,  contemporaneously  with  the  delivery 
of  the  said  railroads  and  property,  assign  and  transfer  to  the  Missouri,  Kan- 
sas and  Texas  Railway  Company  all  the  assets,  uncollected  accounts  and 
choses  in  action  of  the  said  Missouri,  Kansas  and  Texas  Railway  Company, 
or  of  either  of  the  other  before-mentioned  railway  companies  remaining  in 
their  hands,  and  which  have  accrued  to  them  as  such  receivers  from  the 
possession  and  operation  of  said  lines  of  railway  or  of  any  of  them ;  and  the 
said  Missouri,  Kansas  and  Texas  Railway  Company,  on  the  day  and  at  the 
hour  aforesaid,  to  wit,  upon  the  1st  day  of  July,'1891,  at  the  hour  of  noon  of 
that  day,  shall  receive  and  take  possession  of  all  the  railroads  and  other 
properties,  real,  personal  and  mixed,  and  of  all  the  funds  and  assets,  books 
and  accounts,  papers  and  vouchers,  claims,  demands  and  choses  in  action 
in  the  hands  of  George  A.  Eddy  and  Harrison  C.  Cross  aforesaid,  receivers 
of  the  Missouri,  Kansas  and  Texas  Railway,  heretofore  appointed  and  now 
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acting  under  orders  made  in  this  cause  and  in  the  ancillary  causes  between 
the  same  parties,  pending  in  the  circuit  courts  of  the  United  States  for  the 
eastern  and  western  districts  of  Missouri,  the  western  district  of  Arkansas, 
and  the  northern,  western  and  eastern  districts  of  Texas ;  and  upon  such 
transfer,  assignment  and  delivery  of  the  property  aforesaid  by  the  receivers 
to  the  railway  company,  the  property  of  the  said  Missouri,  Kansas  and 
Texas  Railway  Company  and  of  the  other  companies  heretofore  mentioned 
shall  become  liable  for  all  claims  and  demands  accrued,  accruing  or  to 
accrue  against  said  receivers,  arising  out  of  their  possession  and  operation 
of  the  said  railroads  and  property  which  are  and  have  been  in  their  hands 
or  under  their  control  as  receivers,  including  all  claims  or  demands  against 
them  arising  out  of  their  operation  of  the  East  Line  and  Red  River  Railroad, 
which  has  heretofore  been  surrendered  under  orders  made  in  this  cause  and 
in  the  ancillary  cause  pending  in  the  United  States  circuit  court  for  the 
northern  disti-ict  of  Texas  at  Waco,  and  also  all  claims  and  demands  exist- 
ing against  said  receivers  under  their  receivership  by  order  of  appointment 
made  in  the  cause  pending  in  the  United  States  circuit  court  for  the  north- 
ern district  of  Texas  at  Dallas,  wherein  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company  of  Philadelphia  is  complainant,  and  the  Missouri, 
Kansas  and  Texas  Railway  Company,  the  East  Line  and  Red  River  Railroad 
■Company  and  others  are  defendants;  and  also  all  the  current  liabilities  of 
said  receivers,  and  all  contracts  for  which  the  said  receivers  are  or  may  be 
responsibla 

Fourth. —  That  the  said  Missouri,  Kansas  and  Texas  Railway  Company 
and  those  claiming  under  them  shall  take  and  receive,  on  said  July  1,  1891, 
the  railroads  and  properties  so  transferred,  assigned  and  delivered  as  here- 
inbefore ordered,  subject  to  all  claims,  demands  and  liabilities  now  existing, 
or  which  hereafter  may  be  made  against  said  receivers,  arising  out  of  their 
receivership,  and  this  court  reserves  and  retains  jurisdiction  over  the  said 
railroads  and  properties,  and  the  said  parties  hereto  and  those  claiming 
under  them,  for  the  purpose  of  determining  in  this  cause,  or  having  deter- 
mined in  any  of  the  circuit  courts  of  the  United  States  in  any  of  the  an- 
cillary causes  having  ancillary  jurisdiction  herem,  all  such  claims,  liabilities 
and  demands,  and  for  the  purpose  of  fully  protecting  the  receivers  against 
any  liability  on  any  claims  or  demands  existing  or  to  exist  against  them, 
and  for  the  purpose  of  protecting  those  having  claims  against  said  receivers. 

Fifth. —  That  this  cause  is  retained  and  kept  open  for  the  purpose  of  as- 
certaining and  determining  all  claims,  demands  and  liabilities  against  said 
receivers  and  against  the  property  in  their  possession,  and  to  be  surrendered  by 
them,  which  have  arisen  or  may  arise  out  of  their  said  receivership.  All  such 
claims,  demands  and  liabilities,  if  not  paid  by  the  Missouri,  Kansas  and  Texas 
Railway  Company  in  due  course,  shall  be  made  and  presented  by  interven- 
tion in  this  cause,  or  in  the  causes  ancillary  hereto,  for  the  purpose  of  being 
ascertained  and  determined  in  and  by  such  proper  intervention  proceedings ; 
and  any  orders,  judgments  or  decrees  so  rendered  in  such  proceedings  may 
be  enforced,  and  shall  only  be  enforced,  against  the  property  of  the  said 
railway  company,  to  the  same  extent  that  judgments  could  have  been  en- 
forced if  said  property  had  not  been  surrendered  into  the  possession  of  said 
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company  but  was  still  in  the  possession  of  said  receivers.  Such  interven- 
tion proceedings  must  be  filed  in  this  cause  in  this  court,  or  in  any  of  the 
circuit  courts  of  the  United  States  having  jurisdiction  in  any  of  the  ancil- 
lary causes,  on  or  before  the  1st  day  of  January,  1893,  and  after  that  date 
no  further  interventions  shall  be  permitted  in  this  cause,  and  the  rights  of 
any  claimants  who  shall  not,  on  or  before  that  date,  have  commenced  in- 
tervention proceedings  to  avail  themselves  of  the  remedies  herein  provided 
for  their  benefit,  shall  cease  and  determine.  The  receivers  shall  advertise 
in  daily  newspapers  published  respectively  in  Kansas  City,  St  Louis  and 
Sedalia,  Missouri,  in  Parsons,  Kansas,  and  in  Dallas,  Texas,  the  date  of  the 
intended  delivery  of  the  said  property  to  the  said  company,  and  shall  in 
said  advertisement  notify  all  claimants  to  present  their  said  claims  to  the- 
Missouri,  Kansas  and  Texas  Railway  Company,  and  if  the  same  are  not  settled 
or  adjusted  that  then  the  said  claimants  shall  intervene  in  the  manner 
aforesaid  and  within  the  time  aforesaid,  to  wit,  on  or  before  the  1st  day 
of  January,  1892.  The  said  advertisement  shall  be  commenced  within  five 
days  after  the  entry  of  this  order,  and  shall  be  inserted  once  a  week  for 
three  successive  weeks. 

Sixth. —  That  nothing  in  this  decree  contained  is  intended  to  aflfect,  or 
shall  be  construed  as  affecting,  the  status  of  any  pending  or  undetermined 
litigation  in  which  said  receivers  appear  as  parties.  Such  litigations  may 
continue  to  determination  in  the  name  of  the  receivers,  but  for  the  use  of 
the  Missouri,  Kansas  aud  Texas  Railway  Company,  and  at  its  cost  and  ex- 
pense, and  with  the  right  to  that  company,  should  it  be  so  advised,  to  appear 
and  be  substituted  in  any  such  litigation. 

Seventh — That  on  the  1st  day  of  July,  1891,  on  the  day  fixed  for  th» 
delivery  of  the  said  properties  by  the  receivers  to  the  said  railway  company, 
the  title  or  right  of  possession  of  George  A.  Eddy  and  Harrison  C.  Cross,. 
receivers,  as  fixed  and  determined  by  the  certain  order  made  in  this  cause, 
dated  September  25,  1888,  and  filed  October  8,  1888,  and  the  said  title  or 
right  of  possession,  as  fixed  aud  determined  by  certain  subsequent  orders^ 
made  in  this  cause,  extending  and  continuing  the  said  receivership  to  the 
railroads  and  properties  hereinbefore  mentioned,  shall  cease  and  terminate. 

Eighth. —  That  the  receivers'  quarterly  accounts  and  the  reports  of  John 
T.  Morton,  Esq.,  and  Aaron  P.  Jetmore,  Esq.,  masters,  as  the  same  hav& 
from  time  to  time  been  made  to  this  court,  which  receivers'  and  master's 
reports  were  respectively  filed  as  follows : 

Receivers'  report  for  November  and  December,  1888,  filed  March  4, 1889. 

Master's  report  thereon  filed  May  28,  1889. 

Receivers'  report  for  January,  February  and  March,  1889,  filed  July  22,. 
1889. 

Master's  report  thereon  filed  August  29,  1889. 

Receivers'  report  for  April,  May  and  June,  July,  August  and  September, 
1889,  filed  January  14,  1890. 

Master's  report  thereon  filed  February  33,  1890. 

Receivers'  report  for  October,  November  and  December,  1889,  filed  March. 
4,  1890. 

Master's  report  thereon  filed  April  33,  1890. 
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Receivers'  report  for  January,  February  and  March,  1890,  filed  June  20, 
£890. 

Master's  report  thereon  filed  July  34,  1890. 

Receivers'  report  for  April,  May  and  June,  1890,  filed  October  24,  1890. 

Master's  report  thereon  filed  November  39,  1890. 

Receivers'  report  for  July,  August  and  September,  1890,  filed  January 
7.  1891. 

Master's  report  thereon  filed  February  5,  1891. 

Receivers'  report  for  October,  November  and  December,  1890,  filed  May 
1,  1891. 

Master's  report  thereon  filed  May  6,  1891. 

Receivers'  report  for  January,  February  and  March,  1891,  filed . 

Master's  report  thereon  filed . 

are  hereby,  and  each  of  the  said  receiver's  and  master's  reports  respectively, 
is  in  all  things  confirmed  and  approved,  the  parties  having  expressly  waived 
the  right  under  the  rules  to  file  objections  thereto. 

Ninth. —  That  the  receivers  shall  file  an  additional  report  containing 
statement  of  the  receipts  and  disbursements  from  the  Ist  day  of  April,  1891, 
to  the  time  of  the  delivery  of  the  property  aforesaid,  to  wit,  July  1,  1891, 
and  simultaneously  with  its  submission  to  the  master  mail  a  duplicate  of 
such  report  to  the  defendant,  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, to  its  New  York  ofiBce,  and  thereupon,  without  further  order,  said 
report  shall  stand  referred  to  the  master  heretofore  appointed  in  this  cause, 
and  he  shall  forthwith  proceed  to  pass  upon  the  same  and  report  to  this 
court.  Within  five  days  after  such  report  of  the  master  has  been  filed, 
objections,  if  any  thereto,  shall  be  filed ;  and  if  no  objections  are  filed 
thereto,  the  same  maybe  submitted  to  the  court  without  further  notice ; 
and  if  and  when  approved,  the  said  receivers  shall  be  finally  discharged  as 
to  an  accounting  with  the  Missouri,  Kansas  and  Texas  Railway  Company 
and  the  other  companies  hereinbefore  mentioned,  and  their  bonds  canceled 
and  discharged. 

Tenth. —  That  the  Missouri,  Kansas  and  Texas  Railway  Company  and  the 
said  receivers,  George  A.  Eddy  and  Harrison  C.  Cross,  may  apply  at  the  foot 
of  this  decree  for  such  other  and  further  relief  as  may  be  just 

David  J.  Brewer,  Circuit  Judge. 

We  hereby  consent  to  the  entry  of  the  foregoing  decrea 

The  Mercantile  Trust  Company, 

By  Alexander  &  Green,  Solicitors. 
Missouri  Pacific  Railway  Company, 
By  Dillon  &  Swaynb,  Solicitor* 


Assignment  hy  Railway  Becevvers  oj  Choses  in  Action,  etc.,  on 
the  Surrender  of  the  Property. 

Know  all  Men  by  These  Presents: 

Whereas,  we,  Geo.  A.  Eddy  and  H.  C.  Cross,  receivers  of  the  Missouri, 
Kansas  and  Texas  Railway,  duly  appointed  and  acting  as  such  under  cer- 
tain orders  and  decrees  made  in  a  certain  suit  in  equity  pending  in  the  United 
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States  circuit  court  for  the  district  of  Kansas,  wherein  the  Mercantile  Trust 
Company  is  complainant  and  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany and  others  are  defendants,  and  also  under  certain  orders  and  decrees 
made  in  certain  ancillary  causes  between  the  same  parties  pending  in  the 
United  States  circuit  court  for  the  eastern  and  western  districts  of  Missouri, 
the  western  district  of  Arkansas,  and  the  northern,  eastern  and  western  dis- 
tricts of  Texas,  have  been  ordered  and  directed  by  the  certain  order  entered 
in  said  main  cause  in  the  United  States  circuit  court  for  the  district  of  Kan- 
sas on  the  8th  day  of  June,  1891,  to  deliver,  at  the  hour  of  noon  on  the  1st 
day  of  July,  1891,  to  the  Missouri,  Kansas  and  Texas  Railway  Company,  all 
the  railroads  and  other  property  of  the  Missouri,  Kansas  and  Texas  Railway 
Company,  the  Dallas  and  Wichita  Railway  Company,  the  Dallas  and  Waco 
Railway  Company,  the  Dallas  and  Greenville  Railroad  Company,  the  Gaines- 
ville, Henrietta  and  Western  Railroad  Company,  the  Taylor,  Bastrop  and 
Houston  Railway  Company,  the  Trinity  and  Sabine  Railroad  Company,  the 
Sherman,  Denison  and  Dallas  Railway  Company  and  the  Kansas  City  and 
Pacific  Railroad  Company,  wheresoever  situated,  whereof  they  are  in  pos- 
session as  receivers  under  and  pursuant  to  the  orders  of  the  courts  herein- 
before referred  to ;  and 

Whereas,  by  said' order  of  June  8, 1891,  said  receivers  were  directed,  simul- 
taneously with  the  delivery  of  the  aforesaid  railroads  and  property,  to  as- 
sign and  transfer  to  the  Missouri,  Kansas  and  Texas  Railway  Company 
all  of  the  assets,  uncollected  accounts  and  choses  in  action  of  the  said  Mis- 
souri, Kansas  and  Texas  Railway  Company,  or  of  either  of  the  before-men- 
tioned railroad  companies,  remaining  in  their  hands  and  which  have  accrued 
to  them  as  such  receivers  from  the  possession  and  operation  of  said  lines  of 
railway  or  either  of  them ;  and 

Whereas,  orders  have  been  entered  in  each  of  said  ancillary  suits  between 
the  same  parties  in  the  above-named  circuit  courts  of  the  United  States  for 
the  States  of  Missouri,  Arkansas  and  Texas,  expressly  approving  and  con- 
firming said  order  of  said  United  States  circuit  court  for  the  district  of  Kan- 
sas of  date  June  8,  1891 : 

Now,  therefore,  in  consideration  of  the  premises,  and  pursuant  to  the 
orders  and  directions  of  the  courts  made  as  hereinabove  stated,  we,  the  said 
Geo.  A.  Eddj'  and  H.  C.  Cross,  receivers  of  the  Missouri,  Kansas  and  Texas 
Railway  (duly  appointed  and  acting  as  such  by  virtue  of  the  orders  and  de- 
crees in  the  aforesaid  suits  in  the  above-mentioned  courts),  do  hereby  assign, 
transfer  and  set  over  to  the  Missouri,  Kansas  and  Texas  Railway  Company 
all  and  singular  the  assets,  uncollected  accounts  and  choses  in  action  of  the 
said  Missouri,  Kansas  and  Texas  Railway  Company,  the  Dallas  and  Wichita 
Railway  Company,  the  Dallas  and  Waco  Railway  Company,  the  Dallas  and 
Greenville  Railroad  Company,  the  Gainesville,  Henrietta  and  Western  Rail- 
road Company,  the  Taylor,  Bastrop  and  Houston  Railway  Company,  the 
Ti-inity  and  Sabine  Railroad  Company,  the  Sherman,  Denison  and  Dallas- 
Railway  Company  and  the  Kansas  City  and  Pacific  Railroad  Company,  re- 
maining in  our  hands  at  the  date  of  the  delivery  of  said  railways  and  prop- 
erties by  us  to  the  said  Missouri,  Kansas  and  Texas  Railway  Company  as 
aforesaid,  and  which  have  accrued  to  us  as  receivers  from  the  operation  and 
possession  of  said  lines  of  railway  or  either  of  them. 


App.  Y.]  foems  and  peeoedents.  1153 

This  assignment  to  become  effective  at  the  hour  of  noon  on  the  Ist  day 
of  July,  1891,  simultaneously  with  the  delivery  of  the  possession  of  the  rail- 
roads and  properties  of -the  foregoing  companies  to  the  Missouri,  Kansas 
and  Texas  Railway  Company  as  required  by  the  orders  and  decrees  of  the 
courts  hereinabove  referred  to. 

In  witness  whereof  we  have  hereunto  signed  our  names  and  affixed  our 
seals  this  the  22d  day  of  June,  1891.  Geo.  A.  Eddy,     [seal.] 

H.  C.  Cross.       [seal.] 
United  States  of  America,  1 
State  op  Kansas,  Vss. 

County  of  Leavenworth.        J 

Be  it  remembered  that  on  this  22d  day  of  June,  A.  D.  1891,  before  me, 
E.  Gregory,  a  notary  public,  duly  commissioned,  qualified  and  acting  in  and 
for  the  county  and  State  aforesaid,  came  Geo.  A.  Eddy,  one  of  the  receivers 
of  the  Missouri,  Kansas  and  Texas  Railway,  and  who  is  personally  known 
to  me  to  be  the  identical  person  described  in  and  who  executed  and  signed 
the  foregoing  instrument  of  writing,  and  duly  acknowledged  that  he  exe- 
cuted the  same  as  his  free  act  and  deed  for  the  purposes  and  consideration 
therein  expressed. 

,    In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  the  day  and  year  last  above  written. 

E.  Geegort,  Notary  Public. 


AnciUary  Bill  for  Foreclosure  of  Baihvay  Mortgage. 

[N  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TBZAS,  IN  THE  FIFTH  CIRCUIT,  AT 
WACO,  TEXAS. 

The  Meeoantile  Trust  Compant, 
Complainant, 
vs. 

The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 


In  Eqditt. 


ancillary  bill. 

IN   THE    CIRCUIT    COURT    OF  THE   UNITED   STATES   FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  IN  THE  FIFTH  CIRCUIT. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Texas  sitting  in  Equity: 
Humbly  complaining,  shows  unto  your  honors,  your  orator,  the  Mercan- 
tile Trust  Company,  a  corporation  created  by  and  existing  under  the  laws 
of  the  State  of  New  York,  and  a  citizen  and  resident  of  said  State,  that  it 
78 
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lias  already  filed  in  the  circuit  court  of  the  United  States  for  the  district  of 
Kansas,  the  court  having  jurisdiction  of  the  Missouri,  Kansas  and  Texas 
Railway  Company,  a  bill  of  complaint  against  said  Missouri,  Kansas  and 
Texas  Railway  Company,  a  corporation  having  its  principal  oflSce  in  the 
State  of  Kansas,  and  a  citizen  and  resident  of  said  State  of  Kansas,  and 
Against  the  Missouri  Pacific  Railway  Company,  a  corporation  existing  undfr 
the  laws  of  the  State  of  Missouri,  and  of  said  State  of  Kansas,  seeking  for 
the  foreclosure  of  a  certain  indenture  of  mortgage  or  deed  of  trust,  dated 
December  1,  1880,  known  as  the  General  Consolidated  Mortgage  of  the  said 
Missouri,  Kansas  and  Texas  Railway  Company.  That  a  portion  of  the  hne 
of  railway  and  property  owned  by  the  said  Missouri,  Kansas  and  Texas 
Railway  Company,  and  subject  to  the  lien  of  said  Genei"al  Consolidated 
Mortgage,  is  in  this  district  and  within  the  jurisdiction  of  this  court 

Your  orator  respectfully  refers  to  said  bill  of  co.nplaint  for  a  more  par- 
ticular statement  of  the  contents  thereof  and  for  the  terms  and  conditions 
of  the  said  General  Consolidated  Mortgage,  and  your  orator  filed  herewith 
a  true  copy  of  said  bill  of  complaint,  and  prays  that  your  honora  will  take 
the  same  as  a  part  of  this  ancillary  bill ;  your  orator  making  all  the  aver- 
ments and  showing  unto  your  honors  the  same  facts  which  are  set  forth  in 
said  bill  filed  as  aforesaid.  And  your  orator  further  shows  that  all  the 
statements  contained  in  said  bill  are  true,  as  it  is  informed  and  verily  be- 
lieves, and  it  repeats  the  same  herein. 

And  your  orator  makes  the  same  persons  defendants  in  this  case  that  are 
named  in  said  bill  filed  as  aforesaid,  and  prays  process  against  said  defend- 
ants as  in  said  bill  they  have  already  prayed. 

And  your  orator  prays  that  your  honors  will  make  such  orders  and  de- 
crees preliminary  and  final  as  are  prayed  for  in  said  bill  by  your  orator  in 
•the  circuit  court  of  the  United  States  for  the  district  of  Kansas,  and  that 
your  honors  will  also  make  all  such  other  and  necessary  orders,  judgments 
and  decrees  as  may  be  required  in  aid  of  said  bill,  and  that  your  honors  will 
take  ancillary  jurisdiction  with  the  said  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  and  will  give  your  orator  all  the  relief  which 
■may  be  necessary  to  accomplish  the  purposes  of  filing  said  bill. 

And  your  orator  prays  in  all  respects  as  in  said  bill  set  forth,  and  prays 

such  other  and  further  relief  as  the  nature  of  the  case  may  require  and  to 

your  honors  seem  meet  Alexander  &  Green, 

Solicitors  for  Complainant  in  said  Bill. 
Thomas  H.  Hubbard, 

John  J.  McCook, 

William  W.  Green, 

Of  Counsel 
United  States  of  America,   ) 
■Southern  District  of  New  York.  ) 

Edward  L.  Montgomery,  being  duly  sworn,  says :  That  he  is  the  vice- 
ipresident  of  the  Mercantile  Trust  Company,  the  complainant  in  the  fore- 
going bill  of  complaint;  that  he  has  read  the  same  and  knows  the  contents 
thereof;  that  the  allegations  therein  contained,  as  far  as  they  relate  to  his 
own  acts,  are  true,  and  as  far  as  they  relat«  to  the  acta  of  others  he  believes 
(them  to  be  true. 
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That  in  regard  to  all  matters  and  things  in  the  foregoing  bill  of  complaint 
alleged  which  are  not  within  the  personal  knowledge  of  this  deponent,  the 
deponent  has  been  fully  informed  and  he  believes  that  the  same  are  true. 

EdW.   U  MONiaOUERY. 

Sworn  to  before  me  this  5th  day  of  June,  1888. 

[seal.]  Henry  P.  Butler, 

U.  S.  Commissioner  for  the  Southern  Diat  of  N.  Y. 


Supplemental  Ancillary  Bill  for  Foreclosure  of  Railway 

Mortgage. 

IN    THE    CIECUIT    COURT    OF   THE   UNITED   STATES   FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 

Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 

Railway  Company. 
To  the  Honorable  Judges  of  said  Court,  sitting  in  Equity: 

Now  comes  the  Mercantile  Trust  Company,  complainant  in  the  above- 
entitled  and  numbered  cause,  and  brings,  with  the  leave  of  the  court  first 
had  and  obtained,  this,  its  supplementary  ancillary  bill,  to  the  original  an- 
cillary bill  filed  by  it  in  this  cause  on  the  20th  day  of  June,  1888,  and  making 
all  the  averments  and  showing  unto  your  honors  the  same  facts  which  are 
set  forth  in  said  original  ancillary  bill,  further  shows  and  alleges : 

That  since  the  filing  of  said  oi-iginal  ancillary  bill  the  Hon.  David  J. 
Brewer,  judge  of  the  circuit  court  of  the  United  States  for  the  district  of 
Kansas,  in  the  eighth  circuit,  to  wit,  on  the  25th  day  of  September,  1888, 
made  his  certain  decree  in  the  case  of  the  Mercantile  Trust  Company, 
Trustee,  Complainant,  v.  Missouri,  Kansas  and  Texas  Railway  Company 
and  Missouri  Pacific  Company,  Defendants,  referred  to  and  set  forth  in  said 
original  ancillary  bill  filed  herein,  ordering:,  adjudging  and  decreeing  that 
■George  A.  Eddy  and  Harrison  C.  Cross  be  appointed  receivers  of  the  prop- 
erty of  the  Missouri,  Kansas  and  Texas  Railway  Company,  covered  by  the 
mortgages  made  by  the  said  defendant,  which  are  sought  to  be  foreclosed 
in  the  said  original  bill  of  the  Mercantile  Trust  Company,  complainant, 
with  power,  among  other  things,  to  take  possession  of  all  the  said  mortgaged 
property,  and  to  operate  and  cause  to  be  operated  the  said  railroad  mort- 
gaged as  aforesaid,  and  to  preserve  and  protect  all  of  the  said  mortgaged 
property,  acting  in  all  things  under  the  order  of  the  said  honorable  circuit 
<;ourt  of  the  United  States  for  the  district  of  Kansas,  or  of  such  other  courts 
as  may  entertain  jurisdiction  of  parts  of  the  said  mortgaged  property  as  an- 
cillary to  the  jurisdiction  of  said  circuit  court  of  Kansas ;  and  with  leave  to 
the  complainants  and  defendants,  and  each  of  them,  to  apply  to  any  other 
United  States  circuit  court  for  such  order  or  orders  in  aid  of  the  primary 
jurisdiction  vested  in  said  circuit  court  of  Kansas  in  said  cause  as  may  have 
ancillary  jurisdiction  therein.  A  certified  copy  of  which  order  is  attached 
ilieretn  and  inado  a  part  hereof;  and  complainant  further  shows  and  alleges 


1156  rOEMS    AND    PKECEDBNTS.  [APP.   V. 

that  said  George  A.  Eddy  and  Harrison  C.  Cross,  named  as  receivers  afore- 
said, have  qualified  as  such,  in  the  manner  required  by  the  terms  of  said 
decree  of  date  September  25,  1888,  and  on  the  1st  of  November,  1888,  took 
possession  of  the  said  property  and  are  nov?  operating  and  causing  to  be 
operated  the  said  railroads,  mortgaged  as  aforesaid,  including  such  property 
and  railroads  as  are  situated  vpithin  the  State  of  Texas. 

Complainant  now  renewing  its  prayer  made  in  said  ancillary  bill  filed  on 
the  35th  of  June,  1888,  prays  that  your  honors  will  make  such  orders  and 
decrees  preliminary  and  final  as  are  prayed  for  in  said  bill  by  complainant 
in  the  circuit  court  of  the  United  States  for  the  district  of  Kansas,  and  that 
your  honors  will  also  make  such  other  and  necessary  orders,  judgments  and 
decrees  as  may  be  required  in  aid  of  said  bill,  and  that  your  honors  will 
take  ancillary  jurisdiction  with  the  said  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  and  will  give  complainant  all  the  relief  which 
may  be  necessary  to  accomplish  the  purposes  of  filing  said  bill. 

And  complainant  prays  in  all  respects  as  in  said  bill  set  forth,  and  prays 
such  other  and  further  relief  as  the  nature  of  the  case  may  require  and  to 
your  honors  seem  meet  Alexander  &  Green, 

Solicitors  for  Complainant  in  said  Bill 


Decree  Taking  Ancillary  Jurisdiction. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  IN  Ti^E  FIFTH  CIRCUIT,  AT 
WACO. 

The  Mercantile  Trust  Company,  ' 

Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 

Railway   Company,    and   the 

Missouri     Pacific     Railway 

Company  et  al,  Defendants. 
On  this  14th  day  of  November,  1888,  came  on  to  be  heard  the  original  and 
supplemental  ancillary  bill  filed  by  complainant  in  this  cause,  and  the  court 
having  considered  the  same,  and  it  appearing  to  the  court  that  the  Mercan- 
tile Trust  Company,  trustee,  complainant  herein,  has  already  filed  in  the 
circuit  court  of  the  United  States  for  the  district  of  Kansas,  the  court  hav- 
ing jurisdiction  of  the  Missouri,  Kansas  and  Texas  Railway  Company,  a 
corporation  having  its  principal  office  in  the  State  of  Kansas,  a  bill  of  com- 
plaint against  said  Missouri,  Kansas  and  Texas  Railway  Company  and 
against  the  Missouri  Pacific  Railway  Company,  a  corporation  existing  un- 
der the  laws  of  the  State  of  Missouri  and  of  said  State  of  Kansas,  asking 
for  the  foreclosure  of  a  certain  indenture  of  mortgage,  dated  December  1, 
1880,  known  as  the  general  consolidated  mortgage  of  the  said  Missouri,  Kansas 
and  Texas  Railway  Company,  a  true  copy  of  whicti  bill  of  complaint  is  now 
on  file  in  this  cause.  And  it  further  appearing  that  in  said  cause  now  pend- 
ing in  the  said  circuit  court  of  the  United  States  for  the  district  of  Kansaa,^ 
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the  Hon.  David  J.  Brewer,  United  States  circuit  judge  for  the  eighth  cir- 
cuit, including  said  district  of  Kansas,  on  June  9,  1888,  made  his  order  and 
decree  sustaining  complainant's  application  for  a  receiver,  and  afterwards, 
to  wit,  on  the  35th  day  of  September,  1888,  made  his  further  order  and  de- 
cree naming  and  appointing  George  A.  Eddy  and  Harrison  C.  Cross  receiv- 
ers of  the  property  of  the  Missouri,  Kansas  and  Texas  Railway  Company, 
covered  by  the  mortgages  made  by  the  said  company  which  are  sought  to 
be  foreclosed  in  the  said  original  bill  of  the  Mercantile  Trust  Company, 
complainant,  with  certain  powers  and  under  certain  instructions,  as  fully 
appears  in  said  order,  a  certified  copy  of  which  is  attached  to  the  complain- 
ant's supplemental  ancillary  bill  filed  herein ;  and 

It  further  appearing  that  a  portion  of  the  line  of  railway  and  property 
owned  by  the  said  Missouri.  Kansas  and  Texas  Railway  Company,  and  sub- 
ject to  the  lien  of  said  general  consolidated  mortgage,  is  in  this  district  and 
within  the  jurisdiction  of  this  court,  and  that  by  the  terms  of  said  order  of 
date  September  25,  1S88,  said  complainant  was  authorized  to  apply  to  any 
other  United  States  circuit  court  of  competent  jurisdiction  for  such  order 
or  orders  in  aid  of  the  primary  jurisdiction  vested  in  said  United  States  cir- 
cuit court  for  the  district  of  Kansas  as  may  take  ancillary  jurisdiction 
of  said  cause ;  and 

It  further  appearing  that  the  said  George  A.  Eddy  and  Harrison  C.  Cross 
have  qualified  as  such  receivers  by  taking  and  subscribing  the  oath  of  office 
and  executing  and  filing  bond  in  the  manner  and  according  to  the  terms  of 
the  ninth  paragraph  of  said  order  and  decree : 

Now,  the  court  being  fully  advised,  and  being  moved  thereto  by  theso- 
I  icitors  of  complainants. 

It  is  ordered,  adjudged  and  decreed  that  this  court  take  ancillary  juris- 
diction with  the  circuit  court  of  the  United  States  for  the  district  of  Kansas 
in  said  cause  now  pending  in  said  court,  wherein  the  said  Mercantile  Trust 
Company,  trustee,  is  complainant,  and  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  and  said  Missouri  Pacific  Railway  Company  are  defend- 
ants. 

It  is  further  ordered,  adjudged  and  decreed  that  the  said  order  made  by 
the  said  circuit  court  of  the  United  States  for  the  district  of  Kansas,  of  date 
June  9,  1888,  sustaining  the  application  of  complainant  for  a  receiver,  and 
also  the  said  order  and  decree  of  said  court  made  on  the  35th  of  September, 
1888,  naming  and  appointing  George  A.  Eddy  and  Harrison  C.  Cross  re- 
reivers  of  the  property  of  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, covered  by  the  mortgages  made  by  the  said  company,  which  are 
sought  to  be  foreclosed  in  the  original  bill  of  the  Mercantile  Trust  Company, 
with  certain  powers  and  under  certain  instructions,  be  and  the  same  are 
liereby  ratified,  approved  and  confirmed,  and  the  said  George  A.  Eddy  and 
said  Harrison  C.  Cross  are  hereby  vested  with  the  same  powers,  rights  aDcl 
privileges  as  are  conferred  by  said  order  of  said  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  of  date  September  35,  1888,  over  that  por- 
tion of  the  line  of  railway  and  property  owned  by  the  said  Missouri,  Kansas 
and  Texas  Railway  Company,  subject  to  the  lien  of  the  mortgages  made  by 
said  company  sought  to  be  foreclosed  as  aforesaid,  as  is  in  this  district  and 
within  the  jurisdiction  of  this  court.     And  the  said  receivers  having  already 
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taken  and  subscribed  the  oath  of  office,  and  executed  bond  in  the  manner 
prescribed  by  the  order  and  decree  of  said  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  of  date  September  26,  1888,  they  are  hereby  au- 
thorized to  take  possession  of  said  property  and  to  act  as  such  receivers 
without  taking  further  oath  of  office  or  executing  further  bond. 

It  is  further  ordered  and  decreed  that  the  complainants  cause  to  be  filed 
in  this  court  certified  copies  of  all  orders  of  a  general  nature  in  any  way 
affecting  the  said  property  situated  within  the  jurisdiction  of  this  court 
made  by  the  said  circuit  court  of  the  United  States  for  the  district  of  Kan- 
sas in  said  primary  cause  pending  in  said  court,  for  the  information  of  the 
court  and  all  persons  who  may  be  interested  in  said  cause. 

It  is  further  ordered  that  the  clerk  of  this  court  enter  on  the  minutes 
of  the  court  the  copy  of  the  said  order  of  said  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  of  date  September  25,  1888,  immediately 
following  the  entry  of  this  order  and  decree. 

Don  a.  Pahdee,  Circuit  Judge. 


Appea/rance  oj  Defendant  to  Ancillary  Bill. 

IN   THE    CIRCUIT   COURT   OF   THE    UNITED   STATES   FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company   et  al,  De- 
fendants. 

On  this,  the  rule-day  in  January,  1889,  come  the  defendant,  the  Missouri 
Pacific  Railway  company,  one  of  the  defendants  in  the  above-entitled  cause, 
and  enter  this  its  appearance  in  the  ancillary  bill  filed  in  said  cause  in  this 
court.  Baker,  Botts  &  Baker, 

Of  Counsel  for  Missouri  Pacific  Railway  Company,  Defendants. 


Stipulation  as  to  Answers  to  Ancillary  BUI. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE   NORTHERN 
DISTRICT  OF  TEXAS,  IN  THE  FIFTH  CIRCUIT. 

The  Mercantile  Trust  Companyi 

Trustee,  Complainant,     ' 

vs. 

The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

It  is  hereby  stipulated  and  agreed  on  the  p^rt  of  the  solicitors  for  the  de- 
fendant, the  Missouri,  Kansas  and  Texas  Railway  Company,  to  take  notice 
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as  of  this  date  of  the  ancillary  proceedings  herein  in  Missouri  and  Texas 
without  service  of  subpcena,  and  that  answers  therein  will  be  filed  on  the 
January  rule-day,  1889. 
Dated  New  York,  December  8,  188a 

Alexander  &  Gbebn, 

Solicitors  for  Complainant 
Simon  Sterne  and 
K  EixEBY  Anderson, 
Solicitors  for  Defendant,  Missouri,  Kansas  and  Texas  Ry.  Ca 


Answer  of  Defendant  to  Ancilla/ry  Bill  of  Forecloswre. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  IN  THE  FIFTH  CIRCUIT,  AT 
WACO. 

The  Mercantile  Trust  Compant, 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al..  De- 
fendants. 

The  Missouri,  Kansas  and  Texas  Railway  Company,  a  corporation  cre- 
ated by  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Kan- 
sas, now,  and  at  all  times  hereafter,  saving  and  reserving  unto  itself  all  and 
aH  manner  of  benefit  of  exception  which  can  or  may  be  had  or  taken  to 
j^he  many  errors,  uncertainties  and  imperfections  in  the  said  ancillary  bill  of 
complaint,  for  answer  unto  the  said  ancillary  bill,  or  unto  so  much  thereof  as 
this  defendant  is  advised  it  is  material  or  necessary  for  it  to  make  answer 
unto,  answering  saith : 

This  defendant  admits  that  the  complainant,  the  Mercantile  Trust  Com- 
pany, is  a  corporation  created  by  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York ;  and  that  it  is  a  citizen  and  resident  of  the 
siaid  State  of  New  York,  and  that  it  has  heretofore  filed  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas  its  bill  of  complaint  against 
the  defendants,  the  Missouri,  Kansas  and  Texas  Railway  Company,  and 
that  in  and  by  the  said  bill  of  complaint  a  foreclosure  of  a  certain  indenture 
of  mortgage  or  deed  of  trust  dated  December  1,  1880,  and  known  as  the 
General  Consolidated  Mortgage  of  this  defendant,  is  sought  to  be  foreclosed. 
But  for  the  allegations  and  averments  of  the  said  bill,  and  for  the  legal 
suflSciency  and  effect  thereof,  this  defendant  refers  to  the  said  bill  when  the 
same  shall  be  produced  herein,  and  denies  any  and  all  the  averments  of  the 
said  ancillary  bill  herein  in  anywise  contrary  to  or  inconsistent  therewith. 

This  defendant,  further  answering,  admite,  on  information  and  belief, 
that  a  portion  of  its  line  of  railway  and  property  is  in  this  district  and 
within  the  jurisdiction  of  this  court,  but  it  neither  admits  nor  denies  that 


1160  FOEMS  AND  PEECEDENTS.  [APP.  V. 

the  said  property,  or  any  part  thereof,  is  covered  by  or  subject  to  the  lien 
of  the  said  General  Consolidated  Mortgage,  and  on  this  behalf  it  leaves  the 
complainant  to  make  such  proof  as  it  may  be  advised. 

The  defendant,  further  answering,  refers  to  its  answer  to  the  said  original 
bill  of  complaint  as  heretofore  duly  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  United  States  for  the  district  of  Kansas,  and  files  here- 
with a  true  copy  and  prays  that  your  honors  will  take  the  same  as  a  part 
of  its  answer  herein.  And  the  defendant  further  shows  that  the  state- 
ments contained  in  the  said  answer  were,  as  it  is  informed  and  believes, 
verily  true  when  the  same  was  verified  and  filed  herein  as  aforesaid,  and  it 
repeats  all  of  the  said  allegations,  and  says  that  the  same  are  now  true,  ex- 
cept so  far  as  they  may  have  been  modified  by  this  litigation,  and  by  cir- 
cumstances transpiring  since  said  answer  was  filed.  And  the  defendant 
claims  the  same  benefit  from  the  said  answer  as  aforesaid  as  if  it  had 
pleaded  to  all  the  several  matters  therein  stated  or  any  of  them,  or  as  if  it 
had  demurred  to  the  said  bill  or  to  this  ancillary  bill. 

All  of  which  matter  and  things  the  said  defendant  is  ready  to  aver,  main- 
tain and  prove  as  this  honorable  court  shall  direct,  and  humbly  prays  to  be 
hence  dismissed,  with  its  reasonable  costs  and  chai'ges  in  this  behalf  most 
wrongfully  sustained. 

The  Missouri,  Kansas  and  Texas  Railway  Co., 
By  Henry  K  Enos,  Ist  Vice  Presid't. 
Attest : 

[l.  S.]  a  B.  Henson,  Secretary. 


k.  » 


United  States  of  America,   , 
Southern  District  of  New  York.  ) 

Henry  K  Enos,  being  duly  sworn,  says :  That  he  is  the  first  vice-president 
of  the  Missouri,  Kansas  and  Texas  Railway  Company,  defendant  herein ; 
that  he  has  read  the  foregoing  answer  and  knows  the  contents  thereof ;  that 
the  allegations  therein  contained,  as  far  as  they  relate  to  his  own  acts,  are 
true,  and  as  far  as  they  relate  to  the  acts  of  others  he  believes  them  to  be 
true. 

That  in  regard  to  all  matters  and  things  in  the  foregoing  answer  alleged 
which  are  not  within  the  personal  knowledge  of  this  deponent,  the  deponent 
has  been  fully  informed,  and  he  believes  that  the  same  are  true. 

Henry  K.  Enos. 
Sworn  to  before  me  this  2d  day  of  January,  1889. 
[SEAL,]  Joseph  a.  Welch, 

U.  S.  Commissioner  for  the  Southern  Dist.  N.  Y. 
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Beplication  of  Complainant. 

IN    THE    CIRCUIT    COURT   OF  THE   UNITED   STATES    FOB  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company,  I 

Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 

Railway   Company,    and   the 

Missouri     Pacific     Railway 

Company,  Defendants. 
The  replication  of  the  Mercantile  Trust  Company,  complainant,  to  the 
answers  of  the  defendants,  the  Missouri,  Kansas  add  Texas  Railway  Com- 
pany and  the  Missouri  Pacific  Railway  Company  — 

This  repliant,  saving  and  reserving  unto  itself,  now  and  at  all  times  here- 
after, all  and  all  manner  of  benefit  and  advantage,  of  exception  which  may 
be  had  or  taken  to  the  manifold  insufficiencies  of  the  said  answers,  for  rep- 
lication thereunto  says  that  it  will  aver,  maintain  and  prove  its  said  bill  of 
complaint  to  be  true,  certain  and  sufficient  in  law  to  be  answered  unto,  and 
that  the  said  answers  of  the  said  defendants  are  uncertain,  untrue  and  in- 
sufficient to  be  replied  to  by  this  repliant  Without  this,  that  any  other 
matter  or  thing  whatsoever  in  the  said  answers  contained,  material  or  ef- 
fectual in  the  law  to  be  replied  unto,  and  not  herein  and  hereby  well  and 
sufficiently  replied  unto,  confessed  or  avoided,  traversed  or  denied,  is  true. 
All  which  matters  and  things  this  repliant  is  and  will  be  ready  to  aver, 
maintain  and  prove  as  this  honorable  court  shall  direct,  and  humbly  prays 
as  in  and  by  its  said  bill  it  has  already  prayed. 

Alexander  &  Green, 
Complainant's  Solicitors. 


Appearance  of  Solicitor  for  Complainant. 

IN   THE   CIRCUIT   COURT   OF   THE    UNITED  STATES   FOR   THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 
To  the  Clerk  of  said  Court: 

You  are  hereby  authorized  and  requested  to  enter  our  appearance  in  the 
above-entitled  cause  as  solicitors  for  the  complainant  —  The  Mercantile 
Trust  Company  of  New  York.  Very  respectfully, 

Phillips  &  Stewart, 
Noa.  310,  311  and  313  Bank  of  Commerce  Building,  St  Louis,  Ma 
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Order  Appointing  Special  Master. 

CIRCUIT  COURT  OF  THE  UNITED  STATES   FOR  THE   NORTHERN 
DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Complainant, 
vs. 

The  MissotTRi,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

ANCILLARY  BIU* 

It  having  been  represented  to  the  court  that  claims  are  arising  in  Texas 
against  the  receivers  appointed  and  coniirmed  in  this  case,  growing  out  of 
the  operations  of  the  railway  property  in  Texas,  for  stock  killed,  personal 
injuries,  damages  to  freight,  damages  for  short  delivery,  etc. ;  and  it  ap- 
pearing to  the  court  that  such  claims  will  constantly  arise  during  the  pend- 
ency of  the  receivership  in  this  case,  and  that  such  claims  should  be  adjudi- 
cated, settled  and  paid  without  requiring  the  parties  interested  to  seek  relief 
from  the  United  States  circuit  court  in  Kansas,  having  original  jurisdiction : 

It  is  therefore  ordered  by  the  court  that  Eugene  Marshall,  Esq.,  be  and 
he  is  hereby  appointed  special  master  in  chancery  for  this  cause ;  and 

It  is  further  ordered  that  all  claims  for  damages  of  every  kind  that  may 
arise  against  the  receivers,  growing  out  of  their  operation  of  the  Missouri, 
Kansas  and  Texas  Railway  in  Texas,  may  be  filed  and  presented  to  said  spe- 
cial master,  who  shall  examine  and  report  thereon  in  due  coursa 

That  the  special  master  is  directed  to  give  reasonable  public  notice  of  this 
order,  and  is  authorized  to  hold  sessions  pending  examination  of  claims  at 
such  points  as  he  may  designate. 

He  shall  report  his  conclusions  to  the  court  from  time  to  time,  and  such 
reports  shall  stand  confirmed,  unless  excepted  to  within  thirty  days  from 
the  filing  thereof,  upon  proper  order  entered  according  to  the  rules  in  the 
chancery  order  book. 

June  22,  1889.  Don  A.  Pardee,  Circuit  Judge. 


Official  Oath  of  Special  Master. 

IN    THE    CIRCUIT    COURT    OF   THE   UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 

I,  Eugene  Marshall,  having  been  appointed  special  master  in  chancery  in 
the  above-entitled  cause,  do  solemnly  swear  that  I  will  faithfully ,and  im- 
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partially  discharge  and  perform  all  the  duties  incumbent  upon  me  as  such 
special  master  in  chancery,  according  to  the  best  of  my  skill  and  ability, 
agreeably  to  the  constitution  and  laws  oi  the  United  States ;  so  help  me 
God.  EuQENE  Marshall. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  June,  A.  D.  1889,  aa 
witness  my  hand  and  official  seal  at  Dallas,  Texaa 

[seal.]  Cha&  H.  Lednum, 

U.  S.  Commissioner  Northern  Dist  of  Texas. 


Order  to  File  Amendmmit  and'  Extending  Receivership. 

I^    THE    CIRCUIT    COURT    OF  THE   UNITED    STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  and  the 
Missouri  Pacific  Railway 
Company,  Defendants. 

This  cause  came  on  to  be  heard  upon  the  application  of  the  complainant 
for  leave  to  file  its  amendment  to  its  bill  of  complaint  filed  herein  hereto- 
fore in  this  cause : 

Whereupon,  the  court  being  fully  advised  thereof,  said  application  is 
hereby  granted,  and  the  clerk  of  the  court  is  directed  to  file  the  same  as  of 
the  date  of  this  order.  And  upon  application  of  the  complainant  it  is  fur- 
ther 

Ordered  and  decreed  that  the  receivership  of  George  A.  Eddy  and  Harri- 
son C.  Cross,  appointed  under  a  decree  heretofore  made  in  this  cause,  be  and 
the  same  is  hereby  extended  to  and  over  all  the  railway  and  property  of  the 
defendants  —  the  East  Line  and  Red  River  Railroad  Company,  the  Dallas 
and  Wichita  Railroad  Company,  the  Dallas  and  Waco  Railroad  Company, 
the  Dallas  and  Greenville  Railroad  Company,  the  Gainesville,  Henrietta  and 
Western  Railway  Company,  the  Taylor,  Bastrop  and  Houston  Railway 
Company,  and  the  Trinity  and  Sabine  Railroad  Company ;  and  that  the 
said  George  A.  Eddy  and  Harrison  C.  Cross  be  and  they  are  hereby  ap- 
pointed receivers  of  all  said  railways  and  the  properties  thereof,  with  all 
the  powers  and  authority  mentioned  in,  and  subject  to  all  the  terms  and 
conditions  of  said  decree  appointing  them  receivers  in  this  suit. 

And  the  said  receivers  are  hereby  authorized  to  defend  any  action  pend- 
ing, or  which  may  be  brought,  seeking  to  establish  claims,  liens  or  demands 
against  the  Missouri,  Kansas  and  Texas  Railway  Company  and  the  above- 
named  railway  companies,  or  either  of  them,  or  the  property  of  either  of 
them,  and  to  prosecute  any  action  already  brought  against  any  corporation 
or  person  for  the  recovery  of  any  moneys  or  property  due  said  railway 
company  or  either  of  them. 

September  18,  1889.  DON  A.  Pardee,  Circuit  Judge. 
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Amendment  to  Bill  of  Com,plaint. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Texas,  sitting  in  Equity,  at  Waco: 

The  Mercantile  Trust  Company,  a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  New  York,  and  a  resident  and  citizen  of  said 
State,  by  leave  of  the  court  in  that  behalf  first  had  and  obtained,  brings 
this  its  amended  and  supplemental  bill  of  complaint  against  the  Missouri, 
Kansas  and  Texas  Railway  Company,  a  corporation  creaced  by  and  existing 
under  the  laws  of  the  State  of  Kansas,  and  having  its  principal  office  or  place 
of  business  in  the  said  State,  and  a  citizen  and  resident  of  said  State,  and  the 
Missouri  Pacific  Railway  Company,  a  corporation  of  the  States  of  Missouri 
and  Kansas,  and  a  citizen  and  resident  of  said  States,  and  the  East  Line  and 
Red  River  Railroad  Company,  the  Dallas  and  Wichita  Railroad  Company, 
the  Dallas  and  Waco  Railroad  Company,  the  Dallas  and  Greenville  Railroad 
Company,  the  Gainesville,  Henrietta  and  Western  Railroad  Company,  the 
Taylor,  Bastrop  and  Houston  Railway  Company,  and  the  Trinity  and  Sabine 
Railroad  Company,  each  and  every  of  which  last-named  companies  is  a  cor- 
poration created  by  and  existing  under  the  laws  of  the  State  of  Texas,  and 
a,  citizen  and  resident  of  said  State,  the  said  the  East  Line  and  Red  River 
Railroad  Company  having  its  principal  office  at  Jefferson,  Texas,  in  the 
eastern  district  of  said  State;  the  Trinity  and  Sabine  Railroad  Company 

having  its  office  at , ,  in  said  eastern  district  of  said  State ;  the 

said  the  Dallas  and  Wichita  Railroad  Company,  the  Dallas  and  Waco  Rail- 
road Company  and  the  Dallas  and  Greenville  Railroad  Company,  each  hav- 
ing its  principal  office  at  Dallas,  Texas,  in  the  northern  district  of  said  State : 
the  said  the  Gainesville,  Henrietta  and  Western  Railway  Company  having 
its  principal  office  at  Gainesville,  Texas,  in  the  northern  district  of  said  State ; 
and  the  said  the  Taylor,  Bastrop  and  Houston  Railway  Company  having  its 
principal  office  at  Houston,  Texas,  in  the  western  district  of  said  State,  and 
"thereupon  your  orator  complains  and  says : 

That  heretofore,  to  wit,  on  the  26th  day  of  June,  1888,  your  orator  duly 
made  and  filed  its  original  bill  in  this  suit  against  the  said  the  Missouri, 
Kansas  and  Texas  Railway  Company  and  the  said  Missouri  Pacific  Railway 
Company,  to  which  said  original  bill  this  is  an  amendment,  and  to  which 
said  bill  your  orator  begs  leave  to  refer,  and  your  orator  hereby  repeats  all 
and  singular  the  allegations  and  averments  in  said  original  bill  contained 
and  set  forth,  and  prays  that  the  same  may  be  held  and  taken  as  a  part  of 
this  amendment,  in  the  same  manner  as  if  the  said  allegations  and  amend- 
ments were  herein  fully  and  at  large  set  forth. 

And  your  orator  further  shows  unto  your  honors  that  by  section  ninth  of 
the  said  General  Consolidated  Mortgage  referred  to  in  the  bill  of  complaint 
herein  and  filed  as  Exhibit  A  in  this  cause,  it  was  provided  that  it  should  be 
lawful  for  your  orator  as  trustee  to  certify  and  deliver  bonds  in  respect  of 
Toad  constructed' or  acquired  as  therein  provided  to  an  amount  not  exceed- 
ing $20,000  a  mile,  upon  the  certificates  in  said  section  ninth  provided  for. 
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That  in  accordance  with  said  section  ninth  of  said  General  Consolidated 
Mortgage  your  orator  has  certified  and  delivered,  and  there  is  now  actually 
outstanding  in  respect  of  the  line  of  road  acquired  from  the  East  Line  and 
Red  River  Railroad  Company,  two  thousand  four  hundred  and  eighty  bonds, 
amounting  in  the  aggregate  to  the  principal  sum  of  $3,480,000;  in  respect 
of  the  line  of  road  acquired  from  the  Dallas  and  Wichita  R."  Iroad  Com- 
pany, seven  hundred  and  eighty  bonds,  amounting  in  the  aggregate  to  the 
principal  sum  of  $780,000 ;  in  respect  of  the  line  of  road  acquired  from  the 
Dallas  and  Greenville  Railroad  Company,  one  thousand  and  forty  bonds, 
amounting  in  the  aggregate  to  the  principal  sum  of  $1,040,000;  in  respect 
of  the  line  of  road  acquired  from  the  Gainesville,  Henrietta  and  Western 
Railway  Company,  one  thousand  four  liundred  bonds,  amounting  in  the 
aggregate  to  the  principal  sum  of  $1,400,000  ;  in  respect  of  the  line  of  road 
acquired  from  the  Taylor.  Bastrop  and  Houston  Railway  Company,  two 
thousand  and  fifty-five  bonds,  amounting  in  the  aggregate  to  the  principal 
sum  of  $2,055,000 ;  and  in  respect  of  the  line  of  road  acquired  from  the 
Trinity  and  Sabine  Railroad  Company,  one  thousand  three  hundred  and 
forty  bonds,  amounting  in  the  aggregate  to  the  principal  sum  of  $1,340,000. 
That  said  bonds  were  issued  bj'  the  said  railway  company,  as  your  orator  is 
informed  and  believes,  and  were  certified  by  your  orator,  and  are  outstand- 
ing with  the  knowledge,  consent  and  approval  of  the  several  railway  and 
raih-oad  companies  hereinbefore  referred  to,  and  their  officers  and  stock- 
holders, and  each  and  every  of  them,  and  with  the  intent  that  all  the  rail- 
road and  property  of  each  and  every  of  them  respectively  should  become 
and  be  charged  with  the  lien  of  said  mortgage  in  favor  of  your  orator,  and 
for  the  use  and  the  benefit  of  the  holders  of  said  consolidated  mortgage 
bonds,  and  that  ever  since  the  acquisition  of  said  lines  as  stated  in  the  orig- 
inal bill,  and  the  issuance  of  the  bonds  as  a^'oresaid,  all  of  the  said  railways 
and  properties  have  been  actually  operated  and  managed  by  and  under  the 
direction  of  the  said  the  Missouri,  Kansas  and  Texas  Railway  Company, 
and  by  the  receivers  appointed  herein,  as  a  part  of  said  railway,  with  the 
full  approval  of  all  the  officers  and  stockholders  and  each  of  them  of  said 
companies.  That  the  said  railways  received  the  full  benefit  of  all  the 
moneys  derived  from  the  sale  of  all  the  said  bonds  so  certified  and  issued  as 
aforesaid,  and  your  orator  is  advised  and  believes  that  by  reason  of  the 
premises,  your  orator,  in  addition  to  the  lien  which  it  acquired  by  virtue  of 
the  several  conveyances  or  transfers  of  said  railroad  and  property  to  the 
defendant,  the  Missouri,  Kansas  and  Texas  Railway  Company,  acquired  and 
obtained  a  lien  in  equity  upon  all  the  railways  and  property  in  respect  ol 
which  said  bonds  were  so  as  aforesaid  certified  and  delivered  for  the  benefit 
of  the  holders  of  all  the  bonds  issued  under  and  secured  by  said  General 
I'onsolidated  Mortgage.  That  it  was  the  intention  and  the  purpose  of  the 
raihvay  and  railroad  companies  defendants,  and  each  of  them,  that  the  said 
lailways  and  property  should  be  and  constitute  a  further  security  for  the 
fntire  issue  of  bonds  secured  by  said  mortgage. 

Wherefore  your  orator  prays  as  it  has  heretofore  prayed  in  its  original 
bill  of  complaint,  and  further,  that  the  several  corporations  made  defend- 
ants by  this  amended  bill  may  answer,  but  not  under  oath,  such  oath  being 
lipieby  waived,  according  to  the  practice  of  this  court,  all  and  singular  the 
iiinrters  stated  and  charged  in  said  original  bill  and  those  hereinbefore 
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stated  and  charged.  That  the  said  General  Consolidated  Mortgage  men- 
tioned in  said  original  bill  may  be  decreed  to  be  a  first  and  primary  lien 
upon  all  the  railroads  and  properties  of  the  defendants,  the  Missouri,  Kan- 
sas and  Texas  Eailway  Company,  the  East  Line  and  Red  River  Railroad 
Company,  the  Pallas  and  Wichita  Railroad  Company,  the  Dallas  and  Waco 
Railroad  Company,  the  Dallas  and  Greenville  Railroad  Company,  the  Gaines- 
ville, Henrietta  and  Western  Railroad  Company,  the  Taylor,  Bastrop  and 
Houston  Railway  Company,  and  the  Trinity  and  Sabine  Railroad  Company, 
and  that  the  same  may  be  adjudged  and  decreed  to  be  sold  under  the  decree 
to  be  rendered  herein.  That  by  such  sale  and  the  conveyances  to  be  exe- 
cuted thereupon,  the  said  defendants  in  the  original  bill  and  in  this  amend- 
ment, and  all  persons  claiming  or  to  claim  under  them  or  any  of  them, 
may  be  ab^utely  and  forever  barred  and  foreclosed  of  and  from  all  right, 
claim,  title,  lien,  possession  or  equity  of  redemption  of,  in  or  to  or  in  respect 
to  the  said  railways  and  properties,  and  that  the  proceeds  of  said  sale  may 
be  applied  in  the  same  manner  as  is  prayed  in  the  original  bill  herein.  That 
the  receivership  of  George  A.  Eddy  and  Harrison  C.  Cross,  under  said  orig 
inal  bill,  may  be  specifically  extended  to  cover  all  the  railways  and  proper- 
ties of  the  defendants,  the  East  Line  and  Red  River  Railroad  Company,  the 
Dallas  and  Wichita  Railroad  Company,  the  Dallas  and  Waco  Railroad  Com 
pany,  the  Dallas  and  Greenville  Railroad  Company,  the  Gainesville,  Henri. 
etta  and  Western  Railway  Company,  the  Taylor,  Bastrop  and  Houston 
Railway  Company,  and  the  Trinity  and  Sabine  Railroad  Company,  and  that 
the  said  receivers  be  vested  with  all  the  powers  and  authority  in  respect  to 
the  said  lines  of  railways  and  properties  with  which  they  are  and  were 
vested  in  respect  to  the  railways  and  properties  of  the  Missouri,  Kansas  and 
Texas  Railway  Company,  by  the  order  herein  heretofore  entered  in  this 
cause,  and  that  your  orator  may  have  such  other  or  further  order,  relief  or 
decree  in  the  premises  as  this  court  may  deem  proper  in  equity. 

And  it  may  please  your  honors  to  grant  unto  your  orator  writs  of  sub- 
poena issued  out  of  and  under  the  seal  of  this  honorable  court,  directed  to 
the  defendants  above  named,  thereby  notifying  them  at  a  certain  time  and 
under  a  certain  penalty  to  be  and  appear  personally  before  this  honorable 
court,  and  then  and  there  to  answer  all  and  singular  the  matters  contained 
in  and  set  forth  in  this  original  bill  and  in  this  amendment,  and  to  stand 
and  abide  by  and  perform  such  order,  direction  or  decree  as  shall  be  made 
herein  as  to  your  honors  may  seem  meet  and  agreeable  to  equity  and  good 
conscience. 

And  your  orator  will  ever  pi'ay,  etc. 

The  Mercantile  Trust  Company, 

By  Alexander  &  Green,  and 

Phillips  &  Stewart, 

Solicitors. 
Thos.  H.  Hubbard, 

W.  W.  Green, 

Of  Counsel. 

United  States  op  America,       ) 
Northern  District  of  Texas,  at  Waco.  ) 

J.  W.  Phillips,  being  duly  sworn,  states  that  he  is  one  of  the  counsel  for 
the  Mercantile  Trust  Company,  complainant  in  the  foregoing  amendment 
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to  its  bill  of  complaint;  that  he  has  read  the  same  and  knows  the  contents 
thereof ;  that  the  allegations  therein  are  true  to  the  best  of  his  knowledge, 
information  and  belief.  J.  W.  Phillips. 

Sworn  to  and  subscribed  before  me  this  37th  day  of  September,  1889. 
[seal.]  J.  H.  Finks,  U.  S.  Commissioner. 


Order  to  Print  the  Records  in  the  Cause. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Trustee,  Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway   Company,   and   the 
Missouri     Pacific     Railway 
Company  et  al..  Defendants. 
Upon  motion  of  the  complainant,  it  appearing  to  the  court  that  the  bill 
filed  in  this  cause  against  the  defendants  is  pending  in  this  court  and  in 
divera  other  courts  within  this  circuit  and  in  the  State  of  Texas,  seeking  the 
same  relief ;  it  further  appearing  that  part  of  the  property  of  the  defend- 
ant, the  Missouri,  Kansas  and  Texas  Railway  Company,  and  other  defend- 
ants named  in  the  amended  bill  filed  herein,  is  within  the  northern  district 
of  Texas,  it  is 

Ordered,  adjudged  and  decreed,  That  upon  complainant's  filing  in  this 
court  a  copy  of  the  orders  made  by  the  United  States  circuit  court  for  the 
district  of  Kansas,  at  Topeka,  the  court  having  primary  jurisdiction  in  this 
•cause,  the  filing  thereof  shall  be  a  suflScient  compliance  with  the  orders 
made  heretofore  requiring  such  orders  to  be  filed  pending  the  receivership 
aud  the  prosecution  of  this  cause.     It  is  further 

Ordered,  That  the  clerk  of  the  said  court  at  Wa^o  be  ordered,  and  he  is 
hereby  authorized  and  directed,  to  cause  to  be  printed  the  records  in  the 
above-entitled  cause,  including  the  general  orders  made  herein  from  time 
to  time,  printing  the  same  by  successive  paging,  and  in  as  nearly  chrono- 
logical order  as  is  convenient,  and  that  in  printing  the  same  he  do  not 
duplicate  the  orders  made  by  the  United  States  circuit  court  for  the  district 
of  Kansas,  which  have,  by  orders  of  said  court,  been  pnnted  and  filed  in 
this  court,  but  that  when  necessary  he  refer  to  them  by  reference  to  case 
'So.  6181  in  equity,  pending  at  Topeka,  giving  the  page  in  said  record  of  said 
printed  order.     It  is  further 

Ordered,  That  said  clerk  cause  to  be  sent  to  the  counsel  representing  the 
complainant  and  the  defendants  in  said  cause  two  copies  to  each  firm  as  the 
same  are  printed,  and  two  copies  to  each  of  the  receivers  and  their  counsel 
It  is  further 

Ordered,  That  the  receivers  in  said  cause  pay  all  proper  bills  for  the 
■printing  herein  ordered  as  the  same  may  become  due  from  time  to  time, 
•and  they  have  credit  for  such  disbursements  in  their  accounts. 

September  18,  1889.  Don  A.  Paedee,  Circuit  Judge. 
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Petition  of  Defendant  for  an  Order  AutJwrizing  Receivers  to 
Deliver  to  it  the  Possession  of  Eaihva/y  Property  in  Their 
Sands. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  TEXAS,  IN  THE  FIFTH  CIRCUIT,  AT  "WACO,  TEXAS. 

The  MERCANTitE  Trust  Company, 
Complainant, 
vs. 
The  Missouei,  Kansas  and  Texas 
Railway  Company  et  at.  De- 
fendants. 

The  petition  of  the  Missouri,  Kansas  and  Texas  Railway  Company,  de- 
fendant herein,  respectfully  shows  to  this  court : 

First. —  That  this  is  a  cause  ancillary  to  the  main  suit  between  the  same 
parties,  in  the  circuit  court  of  the  United  States  for  the  district  of  Kansas. 
Second. —  That  in  the  said  main  suit  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  hath  heretofore  presented  its  petition  praying  for  an  order 
of  the  court  requiring  the  receivers  of  the  Missouri,  Kansas  and  Texas  Rail- 
way to  turn  over  and  deliver  possession  of  the  said  railway  and  property  to 
the  said  Missouri,  Kansas  and  Texas  Railway  Company;  and  that  prior  to 
the  submission  of  the  petition  the  receivers  filed  a  report,  and  that  upon  the 
said  petition  and  report  the  court  did,  upon  the  8th  day  of  June,  1891,  enter 
an  order  conformably  to  the  prayer  of  the  said  petition,  and  that  copies  of 
the  said  petition,  and  of  the  said  report  and  order  of  court,  are  hereto  an- 
nexed and  marked  respectively  Exhibits  A,  B  and  C,  and  made  a  part 
hereof. 

Wherefore,  your  petitioner  prays  that  the  said  order  of  the  court  may  be 
spread  upon  the  records  in  this  court,  and  may  be  by  this  court  confirmed 
and  approved,  and  made  the  order  of  this  court  in  this  ancillary  cause  so 
far  as  the  same  may  be  necessary  in  order  to  protect  all  the  rights  of  all  the 
parties  in  interest  as  against  the  property  within  the  jurisdiction  of  this 
court.  Missouri,  Kansas  &  Texas  Railway  Co. 

By  J.  Waldo,  3d  Vice-President. 
Attest: 
[seal.]  H.  B.  Henson,  Secretary. 

Simon  Sterne, 
Charles  F.  Beach,  Jr., 
Solicitors  for  M.,  K  &  T.  Ry.  Co. 

State  of  New  York,        ) 
City  and  County  of  New  York.  ) 

H.  B.  Henson,  being  duly  sworn,  deposes  and  says :  That  he  is  the  secre- 
tary of  the  Missouri,  Kansas  and  Texas  Railway  Company,  petitioner  herein ; 
that  he  has  read  the  foregoing  petition  and  knows  the  contents  thereof; 
that  the  allegations  therein  contained,  as  far  as  they  relate  to  his  own  acts, 
are  true,  and  as  far  as  they  relate  to  the  acts  of  others  he  believes  them  to 
be  true. 

That  in  regard  to  all  matters  and  things  in  the  foregoing  petition  alleged> 
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which  are  not  within  the  personal  knowledge  of  this  deponent,  the  depo- 
nent has  been  fully  informed,  and  he  believes  that  the  same  are  trua 

H.  B.  Hbnson. 
Sworn  to  before  me  this  6th  day  of  June,  1891. 
FsEAL.]    John  A.  Hillery, 

Notary  Public,  N.  Y.  Co. 


Order  on  Foregoing  Petition. 

AT  A  STATED  TERM   OF   THE   CIRCUIT  COURT  OF  THE  UNITED' 
STATES,  HELD  IN  AND  FOR  THE  DISTRICT  OF  TEXAS,  IN  THE 
FIFTH  CIRCUIT,  AT   THE   FEDERAL   COURT  ROOMS,  IN  THE 
CITY  OF  WACO,  UPON  THE  13TH  DAY  OF  JUNE,  1891. 
Present :  The  Hon.  Don  A.  Pardee,  Judga 

The  Mercantile  Trust  Company, 
Complainant, 

vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company   et  at,  De- 
fendants. 

It  appearing  to  the  court,  by  certified  copy  herewith  filed,  that  in  the 
main  suit  between  the  same  parties  in  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  to  which  this  cause  is  ancillary,  there  was  duly 
entered,  on  the  8th  day  of  June,  1891,  the  following  decree :  — 

At  a  stated  term  of  the  circuit  court  of  the  United  States,  held  in  and  for 
the  district  of  Kansas,  in  the  eighth  circuit,  at  the  federal  court  rooms,  in 
the  city  of  Leavenworth,  upon  the  8tli  day  of  June,  1891. 

Present :  The  Hon.  David  J.  Brewer,  Justice. 
The  Mercantile  Trust  Company, 
Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 
Railway   Company   et  al.,  De- 
fendants. 

A  decree  having  been  entered  in  this  suit  upon  the  32d  day  of  April, 
1890,  wherein  and  whereby  it  was,  among  other  things,  ordered,  adjudged 
and  decreed  that  the  Missouri,  Kansas  and  Texas  Railway  Company  should, 
on  or  before  the  expiration  of  thirty  days  from  the  date  of  said  decree,  pay 
into  this  court,  or  into  the  hands  of  a  depository  to  be  named  by  this  court, 
to  the  credit  of  this  suit,  for  the  use  and  benefit  of  the  holdeis  of  the  bonds 
and  unpaid  coupons  secured  by  the  mortgage  of  December  1,  1880,  and  the 
Beveral  mortgages  and  the  certain  indenture  supplemental  thereto,  the  sum 
of  thirty  million  three  hundred  and  ninety-three  thousand  nine  hundred 
and  eighty  dollars  (|30,393.980),  together  with  the  amount  of  interest  ac- 
crued or  to  accrue  on  the  said  bonds  from  the  1st  day  of  December,  1889,  to 
the  time  of  such  payment,  and  also  a  sum  of  money  sufficient'in  addition 
to  defray  the  costs  of  this  action. 
74 
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On  reading  and  filing  a  satisfaction  piece  dated  the  14th  day  of  October, 
1890,  duly  executed,  acknowledged  and  delivered  by  the  Mercantile  Trust 
Company  of  the  three  certain  indentures  of  mortgage  dated  respectively 
December,  1880,  December  1,  1886,  and  December  1,  1887,  and  a  certain 
•other  satisfaction  piece  dated  the  14th  day  of  October,  1890,  duly  executed, 
iicknowledged  and  delivered  by  the  Mercantile  Trust  Company  of  a  certain 
indenture  dated  March  1,  1882,  being  the  same  mortgages  and  indenture 
referred  to  and  described  in  the  bill  of  complaint  herein,  by  which  said 
satisfaction  pieces  the  Mercantile  Trust  Company  certifies  that  the  three 
mortgages  and  the  certain  indenture  as  aforesaid,  and  the  bonds  secured  by 
the  same,  are  paid  and  satisfied,  and  consents  that  the  said  mortgages  and 
the  said  indenture  be  discharged  of  record. 

And  on  reading  and  filing  a  stipulation  dated  May  5,  1891,  and  signed  by 
the  counsel  for  all  parties  to  this  suit,  by  which  it  appears  that  all  of  the 
bonds  secured  by  the  said  mortgages  and  by  the  said  indenture,  and  all  of 
the  interest  due  thereon,  have  been  paid  by  the  Missouri,  Kansas  and  Texas 
Railway  Company  to  the  Mercantile  Trust  Company,  trustee,  and  by  which 
it  further  appears  that  the  Missouri,  Kansas  and  Texas  Railway  Company 
has  also  paid  and  discharged  all  the  other  sums  of  money  which  by  the  said 
decree  it  was  required  to  pay,  and  by  which  stipulation  it  is  also  consented 
that  a  proper  order  satisfying  and  discharging  the  said  decree  of  April  33, 
1890,  may  be  entered  in  this  suit. 

And  on  reading  and  filing  the  petition  of  the  Missouri,  Kansas  and  Texas 
Railway  Company  verified  the  7th  day  of  May,  1891,  praying  that  the  re- 
ceivers of  the  railway  and  property  of  the  petitioner  be  upon  the  1st  day  of 
July,  1891,  discharged,  and  the  said  railway  and  property  restored  to  the 
petitioner. 

And  on  reading  and  filing  the  report  of  the  receivers,  Messrs.  Geo.  A. 
Eddy  and  Harrison  C.  Cross,  verified  on  the  5th  day  of  June,  1891,  showing, 
among  other  things,  the  total  amounts  of  their  receipts  and  disbursements 
substantially  to  the  date  of  the  hearing  upon  the  motion  for  the  entry  of 
this  decree,  containing  also  a  statement  of  suits  now  pending  against  them 
as  receivers,  or  against  the  Missouri,  Kansas  and  Texas  Railway  Company 
and  any  of  its  ancillary  companies,  and  of  all  claims  filed  against  or  pre- 
sented to  said  receivers  or  said  railway  company  so  far  as  they  have  come 
to  the  knowledge  of  the  said  receivers,  and  a  general  statement  of  the  out- 
standing liabilities  of  the  said  receivers  growing  out  of  the  possession,  op- 
eration and  management  of  the  property  of  the  Missouri,  Kansas  and  Texas 
Railway  Company  by  the  said  receivers. 

And  Messrs.  Geo.  A.  Eddy  and  Harrison  C.  Cross,  receivers  of  all  the  said 
property,  appearing  by  James  Hagerman,  Esq.,  their  solicitor,  and  the  mat- 
iters  and  things  hereinbefore  suggested  being  submitted  to  the  court,  and 
the  court  being  advised : 

Now,  on  motion  of  Simon  Sterne,  Esq.,  of  counsel  for  the  petitioner,  tlie 
Missouri,  Kansas  and  Texas  Railway  Company,  it  is 

Hereby  ordered,  adjudged  and  decreed  as  follows :  — 

1.  That  the  said  decree  of  April  32,  1890,  is  in  all  respects  satisfied  and 
•discharged  in  so  far  as  the  same  requires  the  payment  by  the  Missouri, 
Kansas  and  Texas  Railway  Company  of  any  sums  of  money.  This  cause, 
however,  being  retained  as  and  for  the  purposes  hereinafter  provided. 
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8.  That  the  Missouri,  Kansas  and  Texas  Eailway  Company  has  duly  and 
fully  paid  to  the  Mercantile  Trust  Company,  trustee,  all  the  sums  of  money 
which,  by  the  said  decree,  was  directed  to  be  paid ;  the  said  payments  amount- 
ing to  the  sum  of  thirty  million  three  hundred  and  ninety-three  thousand 
.nine  hundred  and  eighty  ($30,393,980)  dollars,  together  with  the  amount  of 
interest  accrued  upon  the  said  sum  from  the  1st  day  of  December,  1889,  to 
•the  date  of  the  payment  thereof ;  and  the  said  railway  has  also  duly  and 
fully  paid  to  the  said  Mercantile  Trust  Company,  trustee,  and  to  its  counsel, 
in  full,  all  its  and  their  reasonable  commissions,  charges,  fees  and  disburse- 
ments in  the  execution  of  the  trust  and  in  the  prosecution  of  the  litigation 
herein,  which  said  several  sums  and  amounts  have  by  it  and  them  been 
Accepted  in  full  for  its  and  their  services  rendered  herein,  and  the  said  rail- 
way company  has  also  duly  and  fully  paid  all  costs  and  allowances  which 
by  the  said  decree  were  directed  to  be  paid. 

3.  That  on  the  1st  day  of  July,  1891,  at  the  hour  of  noon  of  that  day, 
Messrs.  Geo.  A.  Eddy  and  Harrison  C.  Cross,  as  receivers,  are  hereby  or- 
dered and  directed  to  deliver  to  the  Missouri,  Kansas  and  Texas  Eailway 
•Company  all  the  railroads  and  other  property  of  the  said  Missouri,  Kansas 
.and  Texas  Eailway  Company,  the  Dallas  and  Wichita  Eailway  Company, 
the  Dallas  and  Waco  Eailway  Company,  the  Dallas  and  Greenville  Eailroad 
Company,  the  Gainesville,  Henrietta  and  Western  Eailroad  Company,  the 
Taylor,  Bastrop  and  Houston  Eailway  Company,  the  Trinity  and  Sabine 
Eailroad  Company,  the  Sherman,  Denison  and  Dallas  Eailway  Company, 
And  the  Kansas  City  and  Pacific  Eailroad  Company,  wheresoever  situated, 
whereof  they  took  possession  as  receivers,  under  and  pursuant  to  the  orders 
of  this  court,  and  under  and  pursuant  to  orders  in  causes  ancillary  hereto, 
and  which  shall  then  remain  in  their  possession  or  under  their  control,  to- 
gether with  all  the  assets  of  every  name  and  nature,  funds,  books  and 
accounts,  papers  and  vouchers  in  their  possession  or  under  their  control  as 
receivers ;  and  the  said  receivers  shall,  contemporaneously  with  the  delivery 
of  the  said  railroads  and  property,  assign  and  transfer  to  the  Missouri,  Kan- 
sas and  Texas  Eailway  Company  all  the  assets,  uncollected  accounts  and 
choses  in  action  of  the  said  Missouri,  Kansas  and  Texas  Eailway  Company, 
or  of  either  of  the  other  before-mentioned  railway  companies  remaining  in 
their  hands,  and  which  have  accrued  to  them  as  such  receivers  from  the 
possession  and  operation  of  the  said  lines  of  railway  or  of  any  of  them ;  and 
the  said  Missouri,  Kansas  and  Texas  Eailway  Company,  on  the  day  and  at 
the  hour  aforesaid,  to  wit,  upon  the  1st  day  of  July,  1891,  at  the  hour  of 
noon  of  that  day,  shall  receive  and  take  possession  of  all  the  railroads  and 
other  properties,  real,  personal  and  mixed,  and  of  all  the  funds  and  assets, 
books  and  accounts,  papers  and  vouchers,  claims,  demands  and  choses  in 
action  in  the  hands  of  Geo.  A.  Eddy  and  Harrison  C.  Cross,  aforesaid, 
receivers  of  the  Missouri,  Kansas  and  Texas  Eailway  heretofore  appointed 
and  now  acting  under  orders  made  in  this  cause  and  in  the  ancillary  causes 
between  the  same  parties  pending  in  the  circuit  courts  of  the  United  States 
for  the  eastern  and  western  districts  of  Missouri,  the  western  district  of  Ar- 
kansas, and  the  northern,  western  and  eastern  districts  of  Texas ;  and  upon 
such  transfer,  assignment  and  delivery  of  the  property  aforesaid  by  the 
receivers  of  the  railway  company,  the  property  of  the  said  Missouri,  Kansas 
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and  Texas  Railway  Company  and  of  the  other  corapani^  heretofore  men- 
tioned shall  hecome  liable  for  all  claims  and  demands  accrued,  accruing  or 
to  accrue  against  said  receivers  arising  out  of  their  possession  of  the  said 
railroads  and  property  which  are  and  have  been  in  their  hands  or  under 
their  control  as  receivers,  including  all  claims  atid  demands  against  them 
arising  out  of  their  operation  of  the  East  Liiie  and  Red  River  Railroad, 
which  has  heretofore  been  surrendered  under  orders  made  in  this  cause  and 
in  the  ancillary  cause  pending  in  the  United  States  circuit  court  for  the 
northern  district  of  Texas  at  Waco,  and  also  all  claims  and  demands  ex- 
sting  against  said  receivers  under  their  receivership  by  order  of  appoint- 
ment made  in  the  cause  pending  in  the  United  States  circuit  court  for  the 
northern  district  of  Texas  at  Dallas,  wherein  the  Fidelity  Insurance,  Trust 
and  Safe  Deposit  Company,  of  Philadelphia,  is  complainant,  and  the  Mis- 
souri, Kansas  and  Texas  Railway  Company,  the  East  Line  and  Red  River 
Railroad  Company  and  others  are  defendants ;  and  also  all  the  current  lia- 
bilities of  said  receivers,  and  all  contracts  for  which  the  said  receivers  are  or 
may  be  responsibla 

4.  That  the  said  Missouri,  Kansas  and  Texas  Railway  Company,  and  those 
claiming  under  them,  shall  take  and  receive  on  said  July  1,  1891,  the  rail- 
roads and  properties  so  transferred,  assigned  and  delivered  as  hereinbefore 
ordered,  subject  to  all  claims,  demands  and  liabilities  now  existing,  or  which 
hereafter  may  be  made  against  said  receivers,  arising  out  of  their  receiver- 
ship, and  this  court  reserves  and  retains  jurisdiction  over  the  said  railroads 
and  properties,  and  the  said  parties  hereto  and  those  claiming  under  them, 
for  the  purpose  of  determining  in  this  cause  or  having  determined  in  any  of 
the  circuit  courts  of  the  United  States  in  any  of  the  ancillary  causes  having 
ancillary  jurisdiction  herein,  all  such  claims,  liabilities  and  demands,  and 
for  the  purpose  of  fully  protecting  the  receivers  against  any  liability  on  any 
claims  or  demands  existing  or  to  exist  against  them,  and  for  the  purpose  of 
protecting  those  having  claims  against  said  receivers. 

5.  That  this  cause  is  retained  and  kept  open  for  the  purpose  of  ascertain- 
ing and  determining  all  claims,  demands  and  liabilities  against  said  receiv- 
ers, and  against  the  property  in  their  possession  and  to  be  surrendered  by 
them,  which  have  arisen  or  may  arise  out  of  their  said  receivership.  All 
such  claims,  demands  and  liabilities,  if  not  paid  by  the  Missouri,  Kansas 
and  Texas  Railway  Company  in  due  course,  shall  be  made  and  presented  by 
intervention  in  this  cause,  or  in  the  causes  ancillary  hereto,  for  the  purpose 
of  being  ascertained  and  determined  in  and  by  such  proper  intervention 
proceedings,  and  any  orders,  judgments  or  decrees  so  rendered  in  such  pro- 
ceedings may  be  enforced  and  shall  only  be  enforced  against  the  property  of 
the  said  railway  company  to  the  same  extent  that  judgments  could  have  been 
enforced  if  said  property  had  not  been  surrendered  into  the  possession  of 
said  company,  but  was  still  in  the  possession  of  said  receivers.  Such  inter- 
vention proceedings  must  be  filed  in  this  cause  in  this  court  or  in  any  of 
the  circuit  courts  of  the  United  States  having  jurisdiction  in  any  of  the 
ancillary  causes  on  or  before  the  1st  day  of  January,  1892.  and  after  that 
date  no  further  interventions  shall  be  permitted  in  this  cause,  and  the  rights 
of  any  claimant  who  shall  not  on  or  before  that  date  have  commenced  in- 
tervention proceedings  to  avail  themselves  of  the  remedies  herein  provided 
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for  their  benefit  shall  cease  and  determine.  The  receivers  shall  advertise  in 
daily  newspapers  published  respectively  in  St.  Louis,  Kansas  City  and  Se- 
dalia,  Missouri ;  in  Parsons,  Kansas,  and  Dallas,  Texas,  the  date  of  the  in- 
tended delivery  of  the  said  property  to  the  said  company,  and  shall  in  said 
advertisement  notify  all  claimants  to  present  their  said  claims  to  the  Mis- 
souri, Kansas  and  Texas  Railway  Company,  and  if  the  same  are  not  settled 
or  adjusted  that  then  the  said  claimants  shall  intervene  in  the  manner 
aforesaid,  and  within  the  time  aforesaid,  to  wit,  on  or  before  the  1st  day  of 
January,  1892.  The  said  advertisement  shall  be  commenced  within  five 
days  after  the  entry  of  this  order,  and  shall  be  inserted  once  a  week  for 
three  successive  weeks. 

6.  That  nothing  in  this  decree  contained  is  intended  to  affect  or  shall  be 
construed  as  affecting  the  status  of  any  pending  or  undetermined  litigation 
in  which  said  receiver  appear  as  parties.  Such  litigations  may  continue  to 
determination  in  the  name  of  the  receivers,  but  for  the  use  of  the  Missouri, 
Kansas  and  Texas  Railway  Company,  and  at  its  costs  and  expense,  and  with 
the  right  to  that  company,  should  it  be  so  advised,  to  appear  and  be  substi- 
tuted in  any  such  litigation. 

7.  That  on  the  1st  day  of  July,  1891,  the  date  fixed  for  the  delivery  of  the 
said  properties  by  the  receivers  to  the  said  railway  company,  the  title  or 
right  of  possession  of  Geo.  A.  Eddy  and  Harrison  C.  Cross,  receivers,  as 
fixed  and  determined  by  the  certain  order  made  in  this  cause  dated  Septem- 
ber 25,  1888,  and  filed  October  8,  1888,  and  the  said  title  or  right  of  posses- 
sion as  fixed  and  determined  by  certain  subsequent  orders  made  in  this 
cause  extending  and  continuing  the  said  receivership  to  the  railroads  and 
properties  hereinbefore  mentioned,  shall  cease  and  terminate. 

8.  That  the  receivers'  quarterly  accounts  and  the  reports  of  John  T.  Mor- 
ton, Esq.,  and  Aaron  P.  Jetmore,  Esq.,  masters,  as  the  same  have  from  time 
to  time  been  made  to  this  court,  which  receivers'  and  masters'  reports  were 
respectively  filed  as  follows : 

Receivers'  report  for  November  and  December,  1888,  filed  March  4,  1889. 

Master's  report  thereon  filed  May  28,  1889. 

Receivers'  report  for  January,  February  and  March,  1889,  filed  July  22, 
1889. 

Master's  report  thereon  filed  August  29,  1889. 

Receivers'  report  for  April,  May  and  June,  July,  August  and  September, 
1889,  filed  January  14,  1890. 

Master's  report  thereon  filed  February  22,  1890. 

Receivers'  report  for  October,  November  and  December,  1889,  filed  March 
4,  1890. 

Master's  report  thereon  filed  April  22,  1890. 

Receivers'  report  for  January,  February  and  March,  1890,  filed  June  20, 
1890. 

Master's  report  thereon  filed  July  24,  1890. 

Receivers'  report  for  April,  May  and  June,  1890,  filed  October  84,  1890. 

Master's  report  thereon  filed  November  29,  1890. 

Receivers'  report  for  July,  August  and  September,  1890,  filed  January  7, 
1891. 

Master's  report  thereon  filed  February  5,  1891. 
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Receivers'  report  for  October,  November  and  December,  1890,  filed  May  1, 
1891. 

Master's  report  thereon  filed  May  6,  1891. 

Receiveis'  report  for  January,  February  and  March,  1891,  filed . 

Master's  report  thereon  filed . 

Are  hereby  and  each  of  the  said  receivers'  and  masters'  reports  respect- 
ively is,  in  all  things,  confirmed  and  approved,  the  parties  having  expressly 
waived  the  right  under  the  rule  to  file  objections  thereto. 

9.  That  the  receivers  shall  file  an  additional  report  containing  a  statement 
of  their  receipts  and  disbursements  from  the  1st  day  of  April,  1891,  to  the 
time  of  the  delivery  of  the  property  aforesaid,  to  wit,  July  1,  1891,  and 
simultaneously  with  its  submission  to  the  masters  mail  a  duplicate  of  said 
report  to  the  defendant,  the  Missouri,  Kansas  and  Texas  Railway  Company, 
to  its  New  York  office,  and  thereupon,  without  further  order,  said  report 
shall  stand  referred  to  the  master  heretofore  appointed  in  this  cause,  and  he 
shall  forthwith  proceed  to  pass  upon  the  same  and  report  to  this  court 
Within  five  days  after  such  report  of  the  master  has  been  filed,  objections, 
if  any,  thereto  shall  be  filed,  and  if  no  objections  are  filed  thereto  the  same 
may  be  submitted  to  the  court  without  further  notice ;  and  if  and  when  ap- 
proved the  said  receivers  shall  be  finally  discharged  as  to  an  accounting 
with  the  Missouri,  Kansas  and  Texas  Railway  Company  and  the  other  com- 
panies hereinbefore  mentioned,  and  their  bonds  canceled  and  discharged. 

10.  That  the  Missouri,  Kansas  and  Texas  Railway  Company  and  the  said 
receivers,  Geo.  A.  Eddy  and  Harrison  C.  Cross,  may  apply  at  the  foot  of 
this  decree  for  such  other  and  further  relief  as  may  be  just 

David  J.  Brewek,  Circuit  Justice. 
We  hereby  consent  to  the  entry  of  the  foregoing  decree. 
Mercantile  Trust  Company, 

By  Alexander  &  Green,  Solicitors. 
Missouri  Pacific  Railway  Company, 

By  Dillon  &  Swayne,  Solicitors. 
It  is  hereby  ordered,  adjudged  and  decreed  that  the  said  decree  be  spread 
upon  the  records  of  this  court,  and  that  the  said  decree  be  and  hereby  is  ap- 
proved and  confirmed,  and  made  the  decree  of  this  court  in  this  ancillary 
cause  so  far  as  the  same  may  be  necessary  to  protect  all  the  rights  of  all  the 
parties  in  interest  as  against  the  property  within  the  jurisdiction  of  this 
court.  Don  A.  Pardee,  Circuit  Judge. 

June  13,  1891. 


Subpasna  to  Answer  Amended  Bill,  and  Return  of  Service. 

THE  UNITED  STATES  OF  AMERICA,  CIRCUIT  COURT,  FIFTH  CIR- 
CUIT AND  NORTHERN  DISTRICT  OF  TEXAS. 

The  President  of  the  United  States  of  America,  To  the  Taylor,  Bas- 
trop and  Houston  Bailway  Company,  Oreeting: 
You  are  hereby  commanded  to  appear  personally  before  the  honorable 
circuit  court  of  the  United  States  for  the  northern  district  of  Texas,  in  the 
fifth  circuit,  at  a  court  to  be  holden  at  the  city  of  Waco,  in  and  for  said  cir- 
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cuit,  on  the  first  Monday  of  November  next,  or  whensoever  the  said  court 
shall  be  there,  to  answer  an  amended  bill  exhibited  against  you,  the  Taylor, 
Bastrop  and  Houston  Railway  Company,  the  East  Line  and  Red  River  Rail- 
road Company,  the  Dalton  and  "Wichita  Railroad  Company,  the  Dallas  and 
"Waco  Railroad  Company,  the  Dallas  and  Greenville  Railroad  Company,  the 
Gainesville,  Henrietta  &  "Western  Railroad  Company,  the  Trinity  and  Sabine 
Railroad  Company,  the  Missouri,  Kansas  and  Texas  Railroad  Company,  and 
the  Missouri  Pacific  Railway  Company,  by  the  Mercantile  Trust  Company, 
and  to  do  further  and  receive  what  the  said  court  shall  have  considered  in 
that  behalf.    And  this  that  you  are  not  to  omit,  under  the  penalty  of  $350. 
Witness,  the  Honorable  Melville  "W.  Fuller,  chief  justice  of  the  Supreme 
Court  of  the  United  States,  and  the  seal  of  the  circuit  court  of  the 
"United  States  for  the  northern  district  of  Texas,  at  the  city  of 
[seal.]    "Waco,  this  23d  day  of  September,  1889,  and  of  the  independence  of 
the  United  States  of  America  the  114th  year. 

J.  H.  Finks,  Clerk, 
U.  S.  Circuit  Court,  Northern  District  of  Texas,  at  Waco. 
By  C.  A.  Richardson,  Deputy. 
The  defendant,  the  Taylor,  Bastrop  and  Houston  Railway  Company,  is 
required  to  enter  its  appearance  in  the  above  siiit  in  the  clerk's  office,  on  or 
before  the  first  Monday  of  November  next,  otherwise  the  bill  will  be  taken 
as  confessed.  J.  H.  Finks,  Clerk, 

U.  S.  Circuit  Court,  Northern  District  of  Texas,  at  Waco. 
By  C.  A.  Richardson,  Deputy. 

DIRECTIONS  TO  MARSH  AT.. 

The  marshal  will  serve  this  subpoena  on  J.  A.  Baker,  President,  Houston. 

J.  H.  Finks,  Clerk. 
By  C.  A.  Richardson,  Deputy. 

marshal's  return. 

Received  this  writ  on  the  23d  day  of  September,  1889,  and  I  executed  the 
same  on  the  5th  day  of  October,  1889,  by  delivering  to  the  within-named 
defendant,  the  Taylor,  Bastrop  and  Houston  Railway  Company,  through  its 
president,  J.  A.  Baker,  at  Houston,  in  my  district,  in  person  a  true  copy  of 
tills  writ  Jas.  J.  Dickerson, 

U.  S.  Marshal  Eastern  District  Texas. 
By  John  M.  Whelan,  Deputy. 


-  In  Equity. 
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Notice  of  Petition. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

Mercantile  Trust  Company,  Com--^ 
plainant, 

vs. 
The  Missouri,  Kansas  and  Texas 
Railway  Company  and  Others, 
Defendants. 

Notice  to  the  Mercantile  Trust  Company  and  the  Missouri,  Kansas  and 
Texas  Railway  Company,  or  Their  Solicitors  of  Record: 
You,  and  each  of  you,  are  hereby  notified  that  the  petition  of  Geo.  A. 
Eddy  and  H.  C.  Cross,  receivers  of  the  Missouri,  Kansas  and  Texas  Rail- 
way, a  copy  of  which  is  hereto  attached  and  made  a  part  hereof,  will  be 
presented  in  the  above-entitled  cause  to  the  above-named  court,  or  to  one 
of  the  judges  thereof  in  chambers,  at  Topeka,  Kansas,  on  the  21st  day  of 
November,  1890,  at  10  o'clock  in  the  forenoon  of  that  day,  or  so  soon  there- 
after as  the  said  court  or  judge  may  hear  the  same,  and  that  said  receivers 
will  ask  the  order  of  the  court  thereon  at  that  time. 
Warner,  Dean  &  Hageeman, 
Solicitors  for  George  A.  Eddy  and  H.  C.  Cross, 

Receivers  of  the  Missouri.  Kansas  and  Texas  Railway. 


Petition  of  Intervention. 

THE  UNITED  STATES  OF  AMERICA,  CIRCUIT  COURT,  FIFTH 
CIRCUIT  AND  NORTHERN  DISTRICT  OF  TEXAa 

The  Mercantile  Trust  Company, 
Trustee,  Complainant, 
vs. 
The  Missouri  Kansas  and  Texas 
Railway  Company  et  al,  De- 
fendants. 
To  the  Honorable  Circuit  Court  of  the  Northern  District  of  Texas: 

Your  complainant,  B.  F.  Sullivan,  who  resides  in  the  county  of  Caldwell, 
in  the  State  of  Texas,  praying  for  leave  to  intervene  in  the  above  styled 
and  numbered  cause,  and  for  other  orders,  respectfully  represents  to  the 

honorable  court  that  on,  to  wit,  the day  of  ,  1888,  prior  to  the 

order  of  this  honorable  court  placing  the  mortgaged  property  of  the  said 
Missouri,  Kansas  and  Texas  Railway  Company  into  the  control  and  posses- 
sion of  the  receivers,  Geo.  A.  Eddy  and  H.  C.  Cross,  and  prior  to  the  order 
of  the  honorable  United  States  circuit  court  for  the  district  of  Kansas 
placing  such  property  in  the  control  and  possession  of  said  receivers,  the 
intervener  herein,  said  B.  F.  Sullivan,  instituted  suit  in  the  justice's  court 
for  precinct  No.  1,  in  Caldwell  county,  Texas,  against  the  Taylor,  Bastrop 
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and  Houston  Railroad  Company,  on  a  claim  of  seventy  dollars  for  damages 
for  material  taken  and  appropriated  by  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  in  the  construction  and  building  of  its  said  railroad ;  that 
the  Taylor.  Bastrop  "and  Houston  Railroad  Company  is  and  was  the  Missouri, 
Kansas  and  Texas  Railway  Company  constructing,  operating,  owning  and 
controlling,  under  the  said  name  of  the  Taylor,  Bastrop  and  Houston  Railroad 
Company,  a  line  of  railway  called  the  Taylor,  Bastrop  and  Houston  Rail- 
road, and  running  from  Taylor,  in  Williamson  county,  Texas,  through  Bas- 
trop and  Smithville,  in  Bastrop  county,  Texas,  and  into  Fayette  county, 
Texas,  on  in  the  direction  of  Houston,  in  Harris  county,  Texas,  together 
with  a  tap  or  spur  running  from  said  town  of  Smithville,  in  said  Bastrop 
county,  to  the  town  of  Lockhart,  in  the  county  of  Caldwell,  State  of  Texas. 
That  during  the  pendency  of  said  suit  in  said  justice  court  said  prop- 
erty known  as  aforesaid  as.  the  Taylor,  Bastrop  and  Houston  Railroad  was 
by  order  of  the  United  States  circuit  court  for  the  district  of  Kansas,  and 
by  order  of  this  honorable  court  made  in  this  cause,  placed  in  the  possession 
and  control  of  said  Geo.  A.  Eddy  and  H.  C.  Cross  as  receivers  as  aforesaid. 
That  during  the  pendency  of  said  suit  in  said  justice  court,  and  after  the 
said  order  appointing  said  Geo.  A.  Eddy  and  H.  C.  Cross  as  receivers  as 
aforesaid,  placing  said  Taylor,  Bastrop  and  Houston  Railroad  in  their  pos- 
session, in  this  cause  said  Geo.  A.  Eddy  and  H.  C.  '^oss.  receivers,  were 
duly  served  with  citation  in  terms  of  law  to  appear  and  answer  the  suit  of 
the  said  B.  F.  Sullivan  in  said  justice  court,  and  thereafter,  to  wit,  on  the 
4th  day  of  January,  1889,  said  service  of  citation  on  said  receivers  being 
perfect  and  complete,  said  justice  court,  at  and  during  its  regular  term 
thereof,  gave  judgment  in  favor  of  the  said  B.  F.  Sullivan  for  the  sum  of 
seventy  (|70)  dollars,  and  for  costs  of  suit,  which  said  cost  amounts  to  the 
sum  of  twenty-nine  {|39.73)  seventy-three  one-hundredths  dollars  against 
the  said  Taylor,  Bastrop  and  Houston  Railroad  Company  and  against  said 
Geo.  A.  Eddy  and  H.  C.  Cross,  receivers ;  and  said  judgment  declares  and 
establishes  said  sum  together  with  said  costs  as  a  charge  and  lien  on  the 
earnings  of  said  Taylor,  Bastrop  and  Houston  Railroad  Company. 

And  this  intervener  says  said  judgment  is  a  lien  of  the  sixth  class  on  the 
earnings' of  said  Missouri,  Kansas  and  Texas  Railway,  and  prays  an  order 
of  this  honorable  court  conferring  the  same  as  such  lien  and  for  payment 
thereof  by  said  receivers. 

Intervener  attaches  hereto,  marked  "  Exhibit  A,"  a  true  copy  of  said  judg- 
ment of  said  justice  court,  certified  to  as  being  true  and  correct  by  S.  H. 
Henderson,  said  justice  trying  said  cause,  accompanied  by  the  certificate  of 
W.  W.  Carpenter,  clerk  of  the  county  court  of  Caldwell  county,  Texas,  under 
the  seal  of  said  county  court,  that  said  S.  H.  Henderson  is,  and  on  January  4, 
1889,  ■«  as,  a  duly  elected  justice  of  the  peace,  and  that  the  signature  attached 
to  said  copy  of  judgment  is  the  genuine  signature  of  said  justice  of  the 
peace,  and  intervener  asks  that  the  same  be  taken  as  a  pai't  of  this  petition. 

And  the  intervener  prays  for  such  further  or  other  orders  respecting  said 
claim  as  may  seem  to  the  honorable  court  equitable,  proper  and  necessary 
under  the  facts,  and  so  as  in  duty  bound  will  ever  pray. 

D.  H.  Hardy, 
Attorney  for  Intervener,  B.  F.  Sullivan. 
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B.  F.  Sullivan 
vs. 
Taylor,  Bastrop  and  Houston 
Railroad  Company. 
On  this  4th  day  of  January,  1889,  came  the  parties  plaintifiE  and  defendant 
by  their  attorneys  and  announced  themselves  ready  for  trial,  and  came  a 
jury  of  good  and  lawful  men  of  Caldwell  county,  to  wit,  J.  W.  Madry  and 
five  others,  who,  after  being  duly  impaneled  and  sworn  according  to  law, 
after  heai'ing  the  pleadings  and  evidence  in  the  cause  (counsel  declining  all 
argument),  retired  to  consider  of  their  verdict,  and  returning  into  open  court 
submitted  the  following  report :  "We,  the  jury,  find  for  plaintiff  seventy-five 
dollars,  amount  of  damages  claimed.  (Signed)  J.  W.  Madry,  Foreman." 
It  appearing  to  the  court  that  the  defendant,  the  Taylor,  Bastrop  and  Houston 
Railroad  Company,  is  a  corporation  engaged  in  constructing  its  road  and 
operating  the  same  in  Caldwell  county,  Texas ;  that  the  said  company  is 
justly  indebted  to  the  plaintiff,  B.  F.  Sullivan,  for  damages  sustained  by 
him  from  the  appropriation  of  his  earth  and  soil  by  said  railroad  company 
in  the  construction  of  the  road-bed  of  said  company  in  Caldwell  county,  in 
the  sum  of  seventy  dollars,  as  found  by  the  jury;  that  since  the  institution 
of  this  suit  said  railroad  company  and  corporation  as  aforesaid  has  been 
placed  in  the  hands  of  the  defendants,  Geo.  A.  Eddy  and  H.  C.  Cross,  as 
receivers ;  that  said  i-eceivers,  acting  by  and  through  their  agent,  H.  C. 
Rauson,  and  others,  have  possession  of  all  the  property  of  said  corporation, 
and  are  operating  said  railroad  and  business  in  Caldwell  county,  Texas,  and 
are  receiving  all  the  earnings  of  said  railroad  company ;  that  said  Geo.  A. 
Eddy  and  H.  0.  Cross,  receivers  as  aforesaid,  have  been  duly  cited  to  answer 
the  demand  of  the  plaintiff  in  this  cause.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  plaintiff  B.  F.  Sullivan  do  have  and  recover  of 
and  from  the  defendant,  the  Taylor,  Bastrop  and  Houston  Railroad  Com- 
pany, and  Geo.  A.  Eddy  and  H.  C.  Cross,  receivers  as  aforesaid,  the  sum  of 
seventy  dollars  and  all  costs  of  this  suit ;  and  a  lien  is  hereby  established 
and  fixed  in  the  earnings  of  said  defendant  corporation,  the  Taylor,  Bastrop 
and  Houston  Railroad  Company,  which  may  be  now  in  the  hands  of  said 
receivers  aforesaid  or  H.  C.  Rauson,  agent  of  said  receivers  in  Caldwell 
county,  as  aforesaid,  and  in  the  earnings  of  said  defendant  railroad  com- 
pany which  may  hei-eafter  come  into  the  hands  of  said  receivers  and  said 
Rauson,  agent  of  said  receivers  as  aforesaid ;  and  said  Geo.  A.  Eddy  and 
H.  C.  Cross  are  hereby  directed  out  of  the  earnings  of  said  railroad  com- 
pany coming  to  their  hands  to  pay  off  and  satisfy  the  judgment  herein  ren- 
dered in  favor  of  said  plaintiff,  B.  F.  Sullivan,  within  thirty  days  from  the 
date  of  this  judgment  That  if  said  receivers  shall  fail  or  refuse  to  pay  off 
and  satisfy  said  judgment  herein  rendered  in  favor  of  plaintiff  B.  F.  Sulli- 
van within  the  time  as  herein  directed,  then  that  the  said  H.  C.  Rauson,  so 
representing  said  receivers  in  Caldwell  county  as  aforesaid,  is  hereby  di- 
rected to  pay  off  and  satisfy  said  judgment  within  sixty  days  from  the  date 
of  this  judgment  out  of  any  money  coming  to  his  hands,  the  earnings  of 
said  Taylor,  Bastrop  and  Houston  Railroad  Company.  Upon  failure  of  said 
receivers  and  said  Rauson  to  pay  off  and  satisfy  the  judgment  herein  given 
in  favor  of  plaintiff  B.  F.  Sullivan  as  hereinbefore  directed,  then  let  exeou- 
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tion  issue  against  the  defendants,  the  Taylor,  Bastrop  and  Houston  Railroad 
Company  and  Geo.  A.  Eddy  and  H.  C.  Cross,  for  the  amount  unpaid  on  said 
judgment    This  4th  day  of  January,  1889. 

S.  H.  Henderson, 

J.  P.  C.  Co. 


Motion  to  Refer  Intervention  to  Special  Master. 

IN   THE   CmCUIT   COURT    OF    THE   UNITED    STATES   FOB  THE 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Trust  Company, 
Complainant, 
vs. 

The  Missouri.  Kansas  and  Texas 
Railway  Company  et  al..  De- 
fendants. 


Equity  No.  58, 


intervention  of  B.  F.  SULLIVAN. 

Now  comes  B.  F.  Sullivan,  intervener,  by  counsel,  and  moves  the  honor- 
able court  that  his  petition  of  intervention  filed  in  the  papers  of  this  cause 
September  17,  1889,  be  referred  in  all  things  to  Eugene  Marshall,  Esq.,  mas- 
ter in  chancery,  for  his  examination  and  report ;  and  intervenor  with  re- 
spect so  prays.  D.  H.  Hardy, 

Attorney  for  B.  F.  Sullivan. 


Another  Petition  of  Intervention. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE 
NORTHERN  DISTRICT  OF  TEXA.S,  IN  THE  FIFTH  CIRCUIT,  AT 
WACO,  TEXAS. 

The  Mercantile  Trust  Company, 

Complainant, 
vs. 
The  Missouri,  Kansas  and  Texas 

Railway  Company,  the  East 

Line  and  Red  River  Railroad 

Company,  et  al.  Defendants. 

the  petition  op  the  fidelity  insurance,  trust  and  safe  deposit 

COMPANY   OF    the    CITY   OF   PHILADELPHIA,   STATE    OF    PENNSYLVANIA, 
TRUSTEE. 

The  petition  of  the  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company 
respectfully  shows :  — 

First. —  Your  petitioner  is  a  corporation  duly  incorporated,  organized  and 
existing  under  the  laws  of  the  State  of  Pennsylvania,  and  has  been  such 
since  long  prior  to  the  1st  day  of  June,  1880. 
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Second.— The  defendant,  the  East  Line  and  Red  River  Railroad  Company, 
was  specially  chartered  by  an  act  of  the  legislature  of  the  State  of  Texas, 
■entitled  "An  act  to  organize  and  incorporate  the  East  Line  and  Red  River 
Railroad  Company,"  which  act  was  duly  approved  on  March  32,  1871. 

Third—  On  the  1st  day  of  June,  1880,  the  said  Bast  Line  and  Red  River 
Railroad  Company  executed  its  mortgage  to  your  petitioner,  as  trustee,  to 
secure  certain  first-mortgage  bonds  as  by  said  first  mortgage  provided.  A 
copy  of  said  mortgage  is  hereto  attached,  marked  "  Exhibit  A,''  and  made 
part  hereof.  By  the  terms  of  said  mortgage  the  railroad  of  said  East  Line 
and  Red  River  Railroad  Company,  and  all  of  its  property  then  existing  and 
to  be  afterwards  acquired,  was  conveyed  to  your  petitioner,  as  trustee,  to 
secure  certain  mortgage  bonds  in  said  mortgage  particularly  described.  The 
number  of  bonds  authorized  to  be  issued  under  said  mortgage  was  not  to 
exceed  six  hundred  and  fifty-one,  being  at  the  rate  of  $7,000  per  mile  of 
railroad  constructed  at  the  time  of  the  execution  of  the  said  mortgage,  and 
a  further  issue  of  $7,000  per  mile  as  additional  road  should  be  constructed 
in  sections  not  less  than  ten  miles. 

Fourth.  —  The  railroad  of  said  East  Line  and  Red  River  Railroad  Company 
is  constructed  from  JefiEerson,  via  Greenville,  to  McKiuney,  through  the 
■counties  of  Mai-ion,  Cass,  Morris,  Titus,  Camp,  Wood,  Hopkins,  Hunt  and 
Collin,  Texas,  a  distance  of  about  one  hundred  and  fifty-three  miles.  From 
McKinney  to  Greenville  it  is  a  standard  gauge,  and  from  Greenville  to  Jef- 
ferson it  is  a  narrow  gauge. 

Fifth. —  There  have  been  certified  and  delivei-ed,  and  are  now  outstand- 
ing, ten  hundred  and  eighty-one  of  the  bonds  secured  by  the  said  mortgage, 
but  the  rights  of  the  holders  of  seven  hundred  and  thirty-four  thereof  to 
share  in  the  protection  of  the  lien  of  the  mortgage  is  disputed  by  the  holders 
ot  the  remaining  three  hundred  and  forty-seven  bonds,  as  will  more  fully 
appear  by  reference  to  the  sixteenth  section  of  this  petition. 

Sixth. —  On  the  28th  day  of  November,  1881,  the  said  East  Line  and  Red 
River  Railroad  Company  executed  and  delivered  to  the  Missouri,  Kansas 
^nd  Texas  Railway  Company  its  certain  deed  or  instrument  in  writing, 
whereby  it  conveyed  all  of  its  property  to  the  Missouri,  Kansas  and  Texa.s 
Railway  Company,  defendant  herein.  The  said  conveyance  was  made  by 
virtue  of  authority  claimed  by  the  parties  thereto  to  be  conferred  by  sec- 
tion 4  of  an  act  of  the  legislature  of  the  State  of  Texas,  approved  August  2, 
1870,  entitled  "An  act  in  relation  to  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  late  thefUnion  Pacific  Railway  Company,  Southern  Branch," 
and  also  by  virtue  of  the  charter  powers  of  the  East  Line  and  Red  River 
Railroad  Company. 

Seventh —  On  December  1,  1880,  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  leased  all  of  its  lines  then  owned  and  thereafter  to  be 
acquired  to  the  Missouri  Pacific  Railway  Company. 

Eighth. —  After  the  Missouri,  Kansas  and  Texas  Railway  Company  ac- 
quired the  East  Line  and  Red  River  Railroad,  the  said  railway  company 
turned  over,  under  its  lease,  the  said  East  Line  and  Red  River  Railroad  to 
the  Missouri  Pacific  Railway  Company,  which  was  thereafter  operated  by 
the  said  last-named  company,  under  the  lease,  as  a  part  of  the  Missouri, 
Kansas  and  Texas  Railway. 
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yinth. —  On  June  8,  1888,  a  suit  in  equity  was  begun  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas  by  the  Mercantile  Trust  Com- 
pany of  New  York,  trustee,  under  the  mortgage  made  by  the  Missouri,  Kan- 
sas and  Texas  Railway  Company,  to  secure  certain  bonds  therein  described, 
to  foreclose  the  said  mortgage,  and  for  the  appointment  of  receivers  for  the 
said  mortgaged  property,  default  having  been  made  in  the  payment  of  in- 
terest on  said  mortgage  bonds ;  in  which  suit  the  Missouri,  Kansas  and 
Texas  Railway  Company  and  the  Missouri  Pacific  kailway  Company  were 
made  parties  defendant,  duly  served  and  appeared.  The  bill  of  complaint 
and  of  subsequent  pleadings  and  proceedings  in  the  said  United  States  cir- 
cuit court  for  the  district  of  Kansas  have  been,  under  the  order  of  this  court 
in  this  cause,  filed  herein,  and  your  petitioner  begs  to  refer  thereto. 

Tenth. —  On  the  Stli  of  October,  1888,  in  the  said  cause,  an  order  was  en- 
tered appointing  George  A.  Eddy  and  H.  C.  Cross  receivers  of  the  Missouri, 
Kansas  and  Texas  Railway  Company,  including  all  of  its  properties  in  Mis- 
souri, Kansas,  Texas  and  the  Indian  Territory,  and  including  the  line  of 
railroad  hereinbefore  referred  to  as  the  East  Line  and  Red  River  Railroad. 
Elevenffu —  On  the  28th  of  June,  1888,  the  ancillary  proceedings  in  which 
this  petition  is  now  presented  were  begun  by  the  said  Mercantile  Trust 
Company  in  the  circuit  court  of  the  United  States  against  the  Missouri, 
Kansas  and  Texas  Railway  Company  and  the  Missouri  Pacific  Railway 
Company,  in  each  of  the  districts,  viz.,  the  northern,  southern  and  eastern, 
of  the  State  of  Texas,  to  foreclose  the  said  mortgage  of  the  Missouri,  Kan- 
sas and  Texas  Railway  Company  to  the  said  Mercantile  Trust  Company,  and 
in  aid  of  the  said  suit  in  Kansas,  and  asking  for  the  appointment  of  re- 
ceivers. 

Twelfth. —  On  the  26th  of  November,  1888,  an  order  was  made  in  each  of 
said  courts  in  Texas  appointing  and  confirming  the  said  Eddy  and  Cross 
receivers  of  the  Missouri,  Kansas  and  Texas  Railway  Company,  including 
all  of  its  lines  in  the  State  of  Texas,  among  which  was  the  East  Line  and 
Red  River  Railroad. 

Thirteenth. —  Afterwards,  on  the  7th  day  of  September,  1889,  an  amended 
bill  was  filed  in  the  original  suit  in  the  circuit  court  of  Kansas,  making  cer- 
tain other  railroad  companies  parties  defendant,  among  which  was  the  East 
Line  and  Red  River  Railroad  Company,  and  an  order  was  made  on  that  day 
extending  the  receivership  of  the  said  Eddy  and  Cross,  specifically  and  by 
name,  over  certain  lines  of  road  in  Texas,  among  them  the  East  Line  and 
Red  River  Railroad. 

Fourteenth. —  On  the  18th  of  September,  1889,  an  amended  bill  was  filed 
in  each  of  the  said  circuit  courts  of  the  United  States  for  Texas,  making 
•certain  other  parties  defendant,  among  whom  was  the  East  Line  and  Red 
River  Railroad  Company,  and  by  an  order  entered  in  the  said  cause  the  re- 
■ceivership  of  the  said  Eddy  and  Cross  was  specifically  extended  over  certain 
railroads  in  Texas,  and  among  them  was  the  said  East  Line  and  Red  River 
Railroad. 

Fifteenth. —  By  virtue  of  the  original  orders  appointing  them,  the  said  re- 
ceivers, Eddy  and  Cross,  took  possession  of  all  the  lines  of  the  Missouri, 
Kansas  and  Texas  Railway  Company,  including  the  East  Line  and  Red 
River  Railroad,  on  the   1st  day  of  November,  1888.  and  have  since  been  in 
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possession  of  and  operating  the  same,  and  they  are  now  in  possession  of  ami' 
operating  said  railroads  by  virtue  of  the  said  original  orders  and  aforesaid 
orders  made  upon  the  said  ended  bills. 

Sixteenth. —  That  there  were  prepared  for  issue  by  the  said  East  Line  and 
Red  River  Railroad  Company,  and  certified  by  your  petitioner,  under  mort- 
gage of  June  1,  1880,  ten  hundred  and  eighty-one  bonds.  Of  this  three 
hundred  and  forty-seven  bonds  are  now  outstanding  in  hands  of  owners 
whose  title  is  not  in  dispute,  and  they  allege  that  the  remaining  seven  hun- 
dred and  twenty-seven  of  said  bonds  were  acquired  by  the  Mercantile  Trust 
Company  of  New  York,  trustee,  under  the  mortgage  made  by  the  Missouri, 
Kansas  and  Texas  Railway  Company,  under  such  conditions  that  the  said 
Mercantile  Trust  Company  is  not  entitled,  as  against  them,  to  enforce  the 
same  as  if  entitled  to  the  protection  of  the  lien  of  the  mortgage  made  to 
your  petitioner.  A  copy  of  a  notice  received  from  the  holders  of  certain 
of  the  bonds  is  hereto  attached  as  Exhibit  B.  The  said  East  Line  and  Red 
River  Railroad  Company  has  made  default  in  the  payment  of  the  coupons 
which  fell  due  December  1,  1887,  and  upon  all  coupons  maturing  subse- 
quently thereto. 

Seventeenth. —  Your  petitioner  has  been  requested  by  the  said  Mercantile 
Trust  Company,  eis  the  holder  of  seven  hundred  and  thirty-four  bonds,  and 
also  by  the  holders  of  the  said  three  hundred  and  forty-seven  bonds,  to  take 
steps  to  protect  the  rights  of  the  owners  of  the  bonds  secured  thereby,  so 
that  the  holders  of  all  of  the  bonds  now  outstanding  have  now  united  in 
the  request  that  this  action  be  taken. 

Eighteenth. —  The  mortgage  of  the  said  East  Line  and  Red  River  Railroad 
Company  to  your  petitioner  constitutes  a  prior  and  paramount  lien  upon 
all  of  the  railroads  and  property  of  the  said  East  Line  and  Red  River  Rail- 
road Company  to  any  claim  of  the  said  Mercantile  Trust  Company  or  the 
said  Missouri,  Kansas  and  Texas  Railway  Company,  or  of  any  of  the  other 
parties  to  this  suit,  or  to  the  said  foreclosure  suit  in  the  said  circuit  court  of 
the  United  States  for  the  district  of  Kansas. 

Nineteenth —  Your  petitioner  further  shows  that  in  the  said  mortgage, 
made  and  executed  by  the  said  East  Line  and  Red  River  Railroad  Company 
to  your  petitioner,  it  is  provided  as  follows :  — 

"  In  case  of  default  of  the  payment  of  any  interest  upon  said  bond,  and 
such  default  continuing  twelve  months,  the  whole  principal  sum  mentioned 
in  each  and  all  of  said  bonds  then  outstanding  shall,  at  the  option  of  the 
holders  of  one-third  in  interest  of  the  said  bonds  then  outstanding,  become 
due  and  payable,  and  in  that  event,  or  in  case  of  default  in  payment  of  the 
principal  of  said  bonds,  or  any  of  them,  at  the  maturity  of  said  bonds  the 
party  of  the  second  part  or  its  successor  or  successors  in  this  trust  shall 
foreclose  this  mortgage  by  legal  proceedings,  and  sell,  or  cause  to  be  sold, 
the  said  railway  and  property,  and  all  the  rights,  privileges  and  franchises, 
and  all  the  appurtenances  herein  conveyed,  as  above  expressed,  including 
lands  and  land  scrip,  as  well  as  all  the  benefit  of  the  equity  of  redemption 
of  the  party  of  the  first  part  in  and  to  the  same,  with  the  benefit  of  the 
franchise  aforesaid,  which  sale  shall  be  at  public  auction  in  the  city  of  New 
York,  or  at  Jefferson,  Texas,  on  previous  notice  of  the  time  and  place  of 
such  sale  by  advertisement,  published  not  less  than  three  times  per  week 
for  ten  weeks,  in  at  least  two  newspapers  of  general  circulation  published 
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in  the  city  of  New  York,  two  in  the  city  of  Philadelphia,  and  two  in  the 
State  of  Texas,  and  in  such  other  places  as  may  be  required  by  law. 

Wherefore,  your  petitioner  prays  permission  to  file  a  bill  to  foreclose  the 
said  mortgage  in  the  United  States  circuit  court  for  the  northern  district 
of  Texas  at  Dallas,  and  for  the  appointment  of  a  receiver  thereunder,  and 
for  such  other  and  further  order  in  the  premises  as  may  be  necessary  to 
fully  protect  the  rights  of  the  owners  of  the  bonds  secured  by  the  said 
mortgage.  Richard  C.  Dale, 

Solicitor  for  the  Fidehty  Ins.  Trust  &  S.  D.  Ca 


Order  Granting  Leave  to  Intervene. 

ORDER. 

And  now  this  18th  day  of  Februaiy,  1890,  the  petition  of  the  Fidelity  In- 
surance Trust  and  Safe  Deposit  Company  being  before  the  court,  upon  con- 
sideration thereof  and  upon  motion  of  R.  C.  Dale,  solicitor  for  said  petitioner, 
and  W.  B.  Botts  appearing  for  the  East  Line  and  Red  River  Railroad  Com- 
pany, and  Chas.  F.  Beach  appearing  for  the  Missouri,  Kansas  and  Texas 
Railway  Company :  — 

It  is  ordered  that  the  prayer  of  the  petitioner  be  granted,  and  that  the 
said  petitioner  have  leave  to  file  a  bill  to  foreclose  the  mortgage  referred  to 
in  said  petition,  and  for  other  relief  as  prayed  for  in  said  petition. 

Don  a.  Pardee,  Circuit  Judga 

New  Orleans,  La.,  February  18,  1890. 


Master's  Report  on  Intervention. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  FIFTH 
CIRCUIT  AND  NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO, 
TEXAa 

The  MercantHjE  Trust  Company 
et  oL,  Complainants, 
vs. 

The  Missouri,  Kansas  &  Texas 
Railway  Company  et  al,  De- 
fendants. 

SPECIAL  master's  REPORT  IN  THE  MATTER  OP  THE  CLAIM  OF  J.  D.  BOYDS- 
TON  BRO&  &  CO.  AGAINST  THE  RECEIVERS  OF  THE  MISSOURI,  KANSAS 
AND  TEXAS  RAILWAY  COMPANY. 

To  the  Judges  of  said  Court: 

Under  a  general  order  of  reference,  dated  June  23,  1889,  made  in  this 
cause,  providing  for  the  examination  by  the  special  master  of  claims  against 
the  receivers  appointed  herein,  to  wit,  H  C.  Cross  and  Geo.  A.  Eddy,  aris- 
ing from  their  operation  of  the  defendant  railway  company's  property  in 
'Texas  — 

J.  D.  Boydston  Bros.  &  Co.,  a  copartnership,  doing  a  general  merchan- 
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dise  business  at  Rockwall,  in  the  county  of  Ronkwall,  Texas,  filed  with  me 
their  intervening  petition,  complaining  that  on  the  24th  day  of  May,  1889, 
they  shipped  from  Rockwall  to  St.  Louis,  in  the  State  of  Missouri,  over  the 
Missouri,  Kansas  and  Texas  Railway,  sixty-eight  head  of  beef  cattle ;  that 
while  said  beef  cattle  were  en  route  to  St  Louis  they  were  injured  and  de- 
layed, on  said  railway,  to  interveners'  damage  eight  hundred  and  sixteen 
($816)  dollars. 

By  consent  of  the  parties  I  appointed  the  12th  day  of  February,  1890,  at 

Dallas,  to  consider  the  matter.    At  which  time  and  place  appeared  W.  C. 

Jones,  solicitor  for  the  receivers,  and  W.  B.  Wade,  solicitor  for  interveners. 

After  hearing  the  evidence  and  argument  of  counsel  I  took  the  matter 

under  advisement,  and  now  report  my  findings :  — 

I  find  that  the  receivers  and  interveners  executed,  on  the  34th  day  of  May, 
1889,  a  certain  live-stock  contract,  whereby  the  former  engaged  to  trans- 
port, as  common  carriers,  for  hire,  sixty-seven  head  of  beef  cattle,  the  prop- 
erty of  interveners,  from  Rockwall,  Texas,  to  the  National  Stock-yards  in 
the  city  of  St.  Louis,  Missouri. 

1  find  that  in  pursuance  of  this  contract  sixty-seven  head  of  beef  steers 
were  delivered  on  the  same  day  to  said  receivers  at  Rockwall,  Texas,  and 
that  they  were  in  good  condition,  and  of  the  average  weight  of  eight  hun- 
dred and  fifty  pounds  a  head. 

I  find  that  thereafter,' on  the  26th  day  of  May,  1889,  while  a  train  operated 
by  said  receivers  was  transporting  said  cattle  from  Rockwall,  Texas,  to  St 
Louis,  Missouri,  it  was  detained  by  a  wreck  caused  by  a  derailment  of  one 
of  its  cars,  at  Fort  Scott,  Kansas,  for  twenty-four  hours. 

I  find  that  said  cattle  were  delivered  on  the  27th  day  of  May,  1889,  to  the 
consignee  at  the  National  Stock-yards  in  St  Louis,  Missouri,  in  bad  condi- 
tion, and  greatly  injured  by  the  wreck  and  delay. 

I  find  that  the  delay  was  unreasonable,  and  net  without  the  fault  of  the 
receivers,  and  that  if  said  delay  had  not  occurred  the  cattle  would  have 
been  delivered  to  the  consignee  on  the  27th  day  of  May,  1889,  and  in  good 
condition,  and  that  interveners  would  have  received  a  better  price  for  them 
than  the  price  offered  and  received  by  interveners  for  them  on  the  28th  day 
of  May,  1889,  the  same  day  when  they  were  sold. 

I  find  that  the  difference  between  the  value  of  these  cattle,  at  a  fair  valu- 
ation, on  these  dates  amounts  to  the  sum  of  six  hundred  and  ten  ($610)  dol- 
lars. 

Premises  considered,  I  am  of  the  opinion  that  interveners  are  entitled  to  re- 
cover the  difference  between  the  price  they  would  have  received  on  the  27th 
day  of  May,  1889,  and  the  price  actually  received  en  the  28th  and  29th  days 
of  May,  1889. 

I  therefore  recommend  the  adoption  by  the  court  of  a  decree  to  the  fol- 
lowing effect: — 

That  interveners,  Boydston  Bros.  &  Co.,  have  of  and  from  Gea  A.  Eddy 
and  H.  C.  Cross,  as  the  receivers  of  the  defendant  railway  company,  the 
sum  of  six  hundred  and  ten  ($610)  dollars,  actual  damages ;  the  same  to  be 
decreed  as  a  charge  upon  the  current  income  of  the  receivership,  and  a 
part  of  the  expenses  thereof,  and  all  costs  in  this  behalf. 
Respectfully  submitted,  Eugene  Marshall. 

Special  Master  in  Chancery. 
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Decree  Confirming  Master's  Report  on  Intervention. 

IN   THE   CIRCUIT  COURT   OF    THE    UNITED    STATES    FOR    THE. 
NORTHERN  DISTRICT  OF  TEXAS,  AT  WACO. 

The  Mercantile  Teust  Company 
et  al.  Complainants, 
vs. 
The  Mtssouei,  Kansas  and  Texas 
Railway  Company  et  al.  De- 
fendants. 

On  this  day  came  on  to  be  heard  the  exceptions  of  Intervener  Moses  Den- 
nis to  the  report  of  the  special  master  filed  herein  October  17,  1891,  and  the 
same  was  argued  by  counsel,  where  upon  consideration  thereof,  because  it  is 
the  opinion  of  the  court  that  the  law  is  against  said  exceptions,  it  is  therefore 
ordered,  adjudged  and  decreed  by  the  court  that  said  exceptions  be  and  they 
are  hereby  overruled,  and  the  report  of  said  special  master  is  in  all  things 
confirmed. 
March  4,  1893.  A.  P.  McCormick,  U.  S.  District  Judga 


Decree  of  Foreclosure  and  Sale  of  a  Railway. 

AT  A  TERM  OF  THE  CIRCUIT  COURT  OF  THE  UNITED  STATED 
FOR  THE  EASTERN  DIVISION  OF  THE  SOUTHERN  DISTRICT 
OF  GEORGIA,  HELD  AT  THE  CITY  OF  SAVANNAH  ON  THE 
4TH  DAY  OF  JANUARY,  1894 

Present  —  The  Hon.  Howell  E.  Jackson,  Circuit  Justice,  and  the  Hon. 
Emory  Speee,  District  Judge. 

The  Central  Railroad  and  Bane- 
iNQ  Company  op  Georgia 


The   Farmers'   Loan   and 
Company  et  al. 


Trust 


The  Farmers'  Loan  and  Trust 
Company 

vs. 

The  Central  Railroad  and  Bank- 
ing Company  op  Georgia  et  al. 


Consolidated  Cause. 


Alexander  Brown  &  Sons 

vs. 
The  Central  Railroad  and  Bank- 
ing Company  or  Georgia  et  al. 
These  causes,  having  heretofore  been  consolidated  for  trial,  came  on  to 
heard  at  this  term  upon   the  pleadings  and  proofs,  and,  all  parties  being 
represented  by  counsel,  were  full  argued,  and  thereupon,  upon  consideration. 
75 
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■of  the  equities  of  the  Farmers'  Loan  and  Trust  Company,  as  set  out  in  its 
bill  herein,  the  court  finds  and  adjudges  that  the  material  facts  of  the  said 
•bill  are  true  as  therein  set  forth,  and  that  the  said  complainant  is  entitled  to 
the  relief  therein  prayed ;  and  thereupon 

It  was  ordered,  adjudged  and  decreed  that  the  mortgage  set  forth  in  the 
bill  of  complaint  filed  herein  by  the  Farmers'  Loan  and  Trust  Company, 
trustee,  made  by  the  defendant,  the  Central  Railroad  and  Banking  Com- 
pany of  Georgia,  to  the  said  the  Farmei-s'  Loan  Trust  Company,  bearing 
date  the  1st  day  of  October,  1872,  is  a  valid  and  subsisting  mortgage,  and 
constitutes  a  first  lien  upon  the  mortgaged  premises,  property  and  fran- 
chises, described  in  said  mortgage  as  follows  (the  words  "  party  of  the  first 
part"  referring  to  the  Central  Railroad  and  Banking  Company  of  Georgia, 
and  the  words  "  party  of  th«  second  part "  referring  to  the  Farmers'  Loan 
«nd  Trust  Company) : — 

"  All  and  singular  the  railroad  of  the  said  party  of  the  first  part  lying  and 
being  in  the  State  of  Georgia,  extending  from  the  city  ef  Savannah,  to  the 
<!ity  of  Macon,  with  a  branch  from  the  main  line  to  the  city  of  Milledge- 
ville,  being  in  all  about  two  hundred  and  eight  miles  in  length,  exclusive  of 
■turnouts,  with  all  the  railways  already  or  hereafter  to  be  constructed,  ways, 
rights  of  way,  tracks,  turnouts,  depot  grounds  and  other  lands,  bridges, 
viaducts,  culverts  and  other  structures,  all  depots,  station-houses,  engine- 
houses,  car-houses,  machine-shops  and  other  shops  and  buildings,  and  all 
other  property  of  every  description  now  held  or  hereafter  acquired,  includ- 
ings  all  locomotives,  tenders,  cars  and  other  rolling  stock  or  equipment,  and 
all  machinery,  tools,  implements,  fuel  and  materials  for  the  constructing, 
■operating  and  repairing  the  said  railroad  or  any  part  thereof,  or  any  of  its 
equipment  or  appurtenances,  whether  now  held  or  hereafter  to  be  acquired, 
all  of  which  things  are  hereby  declared  to  be  appurtenances  and  fixtures 
of  the  said  railroad,  and  all  franchises  connected  with  or  relating  to  the 
said  railroad,  or  the  construction,  maintenance  or  use  thereof,  now  held  or 
hereafter  acquired,  and  all  corporate  and  other  franchises  which  are  now 
or  hereafter  may  be  acquired,  possessed  or  exercised  by  the  said  party  of 
the  first  part,  and  all  the  income,  rents  and  revenues  arising  from  the  same, 
together  with  all  the  rights,  members  and  appurtenances  to  the  said  prop- 
erty above  described  belonging  or  appertaining,  and  all  the  estate,  right, 
■title,  interest,  property,  possession,  claim  and  demand  whatsoever  at  law  or 
in  equity  of  the  said  party  of  the  first  part,  of,  in  and  to  the  said  property 
aud  every  part  thereof,  with  the  appurtenances." 

It  was  further  ordered,  adjudged  and  decreed  that  the  mortgage  set  forth 
in  the  said  bill  of  complaint  of  the  Farmers'  Loan  and  Trust  Company, 
trustee,  made  by  the  defendant,  the  Southwestern  Railroad  Company,  to 
the  said  the  Farmers'  Loan  and  Trust  Company,  bearing  date  the  Ist  day 
•of  October,  1872,  is  a  valid  and  subsisting  mortgage,  and  constitutes  a  firet 
lien  upon  the  mortgaged  premises,  property  and  franchises,  described  in 
said  mortgage  as  follows  (the  words  "  party  of  the  first  part "  referring  to 
the  Southwestern  Railroad  Company,  and  the  words  "  party  of  the  second 
■part "  referring  to  the  Farmers'  Loan  and  Trust  Company) :  — 

"  All  and  singular  the  railroad  of  the  said  party  of  the  first  part  lying 
and  being  in  the  State  of  Georgia,  extending  from  the  city  of  Macon,  in  the 
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State  of  Greorgia,  to  the  cities  of  Columbus,  Eufaula,  Fort  Gaines  and  Al- 
bany, respectively,  in  all  two  hundred  and  flfty-seven  miles  in  length,  ex- 
clusive of  turnouts,  with  all  the  railways  already  or  hereafter  to  be  con- 
structed, ways,  rights  of  way,  tracks,  turnouts,  depot  grounds  and  other 
lands,  bridges,  viaducts,  culverts  and  other  structures,  all  depots,  station- 
houses,  engine-houses,  car-houses,  machine-shops  and  other  shops  and 
buildings,  and  all  other  property  of  every  description  now  held  or  here- 
after acquired,  including  all  locomotives,  tenders,  cars  and  other  rolling 
stock  or  equipment,  and  all  machinery,  tools,  implements,  fuel  and  mate- 
rials for  the  constructing,  operating  and  repairing  the  said  railroad  or  any 
part  thereof,  or  any  of  its  equipments  or  appurtenances,  whether  now  held 
or  hereafter  to  be  acquired,  all  of  which  things  are  hereby  declared  to  be 
appurtenances  and  fixtures  of  the  said  railroad,  and  all  franchises  connected 
with  or  relating  to  the  said  railroad,  or  the  construction,  maintenance  or 
use  thereof,  now  held  or  hereafter  acquired,  and  all  corporate  and  other 
franchises  which  are  now  or  hereafter  may  be  acquired,  possessed  or  exer- 
cised by  the  said  party  of  the  first  part,  and  all  the  income,  rents  and  reve- 
nues arising  from  the  same,  together  with  all  the  rights,  members  and 
appurtenances  to  the  said  property  above  described  belonging  or  apper- 
taining, and  all  the  estate,  right,  title,  interest,  property,  possession,  claim 
and  demand  whatsoever  at  law  or  in  equity  of  the  said  party  of  the  first 
part,  of,  in  and  to  the  said  property  and  every  part  thereof,  with  the  appur- 
tenances." 

It  was  further  ordered,  adjudged  and  decreed  that  the  mortgage  set  forth 
in  the  said  bill  of  complaint  of  the  Farmers'  Loan  and  Trust  Company, 
trustee,  made  by  the  Macon  and  Western  Railroad  Company  to  the  said 
the  Farmers'  Loan  and  Trust  Company,  bearing  date  the  1st  day  of  Octo- 
ber, 1872,  is  a  valid  and  subsisting  mortgage,  and  constitutes  a  first  lien 
upon  the  mortgaged  premises,  property  and  franchises,  described  in  said 
mortgage  as  follows  (the  words  '•  party  of  the  first  part "  referring  to  the 
Macon  and  Western  Railroad  Company,  and  the  words  "party  of  the  sec- 
ond part"  referring  to  the  Farmers'  Loan  and  Trust  Company) :  — 

"  All  and  singular  the  railroad  of  the  said  party  of  the  first  part,  lying  and 
being  in  the  State  of  Georgia,  extending  from  the  city  of  Macon,  in  the 
State  of  Georgia,  to  the  city  of  Atlanta,  being  one  hundred  and  three  miles 
in  length,  exclusive  of  turnouts,  with  all  the  railways  already  or  hereafter 
to  be  constructed,  ways,  rights  of  way,  tracks,  turnouts,  depot  grounds  and 
other  lands,  bridges,  viaducts,  culverts  and  other  structures,  all  depots,  sta- 
tion-houses, engine-houses,  car-houses,  machine-shops  and  other  shops  and 
buildings,  and  all  other  property  of  every  description  now  held  or  hereafter 
acquired,  including  all  locomotives,  tenders,  cars  and  other  rolling  stock  or 
equipment,  and  all  machinery,  tools,  implements,  fuel  and  materials  for  the 
constructing,  operating  and  repairing  the  said  railroad  or  any  part  thereof, 
or  any  of  its  equipments  or  appurtenances,  whether  now  held  or  hereafter 
to  be  acquired,  all  of  which  things  are  hereby  declared  to  be  appurtenances 
and  fixtures  of  the  said  railroad,  and  all  franchises  connected  with  or  re- 
lating to  the  said  railroad  or  the  construction,  maintenance  or  use  thereof, 
now  held  or  hereafter  acquired,  and  all  corporate  and  other  franchises 
which  are  now  or  hereafter  may  be  acquired,  possessed  or  exercised  by  the 
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said  party  of  the  first  part,  and  all  the  income,  rents  and  revenues  arising 
from  the  same,  together  with  all  the  rights,  members  and  appurtenances  to 
the  said  property  above  described  belonging  or  appertaining,  and  all  the 
estate,  right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever at  law  or  in  equity  of  the  said  party  of  the  first  part,  of,  in  and  to- 
the  said  property  and  every  part  thereof,  with  the  appurtenances." 

And  further,  that  after  the  execution  and  delivery  of  said  last-mentioned 
mortgage,  the  said  Macon  and  Western  Railroad  Company  was  consolidated 
with  and  merged  into  the  Central  Railroad  and  Banking  Company  of  Geor- 
gia, which  last-named  corporation  has  ever  since  been  the  owner  of  said 
property. 

It  was  also  ordered,  adjudged  and  decreed  that  the  lien  of  said  mort- 
gages and  of  each  of  them  upon  the  property  therein  described  respectively, 
including  leasehold  interests,  extensions,  additions  and  after-acquired  prop- 
erty and  income  therefrom  (but  not  upon  shares  of  stock  or  bonds  of  other 
corporations  at  any  time  owned  or  held  by  the  Central  Railroad  and  Bank- 
ing Company  of  Georgia,  or  upon  any  shares  of  stock  or  bonds  mentioned 
and  included  in  the  collateral  trust  mortgage  of  May  2,  1887,  to  the  Central 
Trust  Company  of  New  York,  trustee),  is  prior  to  any  other  lien  in  favor  of 
any  party  to  any  of  the  causes  above  mentioned ;  that  default  has  been 
made  as  hereinafter  specified  in  the  payment  of  both  principal  and  interest 
due  upon  the  bonds  secured  by  said  mortgages,  and  each  of  them,  so  that 
the  Farmers'  Loan  and  Trust  Company,  as  trustee,  is  entitled  to  a  sale  of 
said  mortgaged  property,  premises  and  franchises,  unless  the  said  defend- 
ant mortgagor  companies  shall  pay  or  cause  to  be  paid,  as  hereinafter  di- 
rected, the  amount  of  the  entire  bonded  indebtedness  secured  by  said  mort- 
gages, with  all  costs  and  expenses  of  the  suit  wherein  the  Farmers'  Loan 
and  Trust  Company,  as  trustee,  is  complainant,  as  hereinafter  specified  j 
that  there  are  jointly  and  severally  secured  by  the  liens  of  the  said  mort- 
gages the  following  amounts  of  bonds  and  coupons,  with  interest  thereon, 
the  said  bonds  and  coupons  being  the  joint  and  several  bonds  and  coupons 
of  the  said  three  mortgagor  companies,  which  bonds  and  coupons  were 
lawfully  issued  by  said  companies,  and  are  the  joint  and  several  subsisting 
obligations  of  said  mortgagor  companies,  to  wit :  — 

(1)  The  amount  of  $4,999,000  for  the  principal  of  said  bonds,  which  be- 
came due  and  payable  on  the  1st  day  of  January,  1893,  with  interest  on 
said  amount  at  the  rate  of  seven  per  centum  per  annum  from  the  said  1st 
day  of  January,  1893 ; 

(3)  The  amount  of  $174,965  for  coupons  due  July  1,  1893,  with  interest  on 
said  amount  of  said  coupons  at  the  rate  of  seven  per  centum  per  annum 
from  said  date ;  also 

(3)  The  amount  of  $174,965  for  coupons  due  January  1,  1893,  with  inter- 
est thereon  at  seven  per  centum  per  annum  from  that  date ;  so  that  the  en- 
tire sum  due  for  principal  and  interest  on  the  said  bonds  and  unpaid  coupons 
up  to  the  39th  day  of  June,  1893,  is  the  sum  of  five  million  five  hundred 
and  forty-one  thousand  two  hundred  and  twenty-six  dollars  and  twenty-five 
cents  ($5,541,226.35),  and  the  sum  of  five  million  three  hundred  and  forty- 
eight  thousand  nine  hundred  and  thirty  dollars  ($5,348,930)  shall  bear  inter- 
est at  seven  per  centum  per  annum  from  June  29,  1898,  until  paid  and  dis- 
charged. 
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It  was  further  ordered,  adjudged  and  decreed  that  the  mortgage  or 
deed  of  trust  set  forth  in  the  answer  of  the  defendant,  the  Central  Trust 
Company  of  New  York,  to  the  bill  of  complaint  herein,  bearing  date  April 
1,  1890,  securing  payment  of  the  consolidated  first  mortgage  five  per  cent 
gold  bonds  of  the  Central  Railroad  and  Banking  Company  of  Georgia 
(which  are  outstanding  to  the  amount  of  $8,000,000  of  principal,  par  value), 
is  a  valid  and  subsisting  mortgage  and  constitutes  a  lien  to  the  extent  of 
the  amount  which  shall  be  ascertained  in  the  manner  hereinafter  provided 
111  be  owing  upon  the  said  bonds  and  the  coupons  thereunto  appertaining  to 
the  amount  of  the  debts,  for  the  payment  of  which  said  bonds  were  hypotli- 
eoated,  next  after  the  lien  of  the  mortgages  to  the  Farmers'  Loan  and 
Trust  Company,  upon  the  property  and  premises  of  the  Central  Railroad 
and  Banking  Company  of  Georgia,  described  therein  as  follows :  — 

"All  the  right,  title  and  interest  of  the  said  Central  Railroad  and  Banking 
Company  of  Georgia  in  and  to  all  its  certain  lines  of  railroad  lying  and 
being  in  the  State  of  GeoiKia,  and  now  built  and  in  operation,  as  follows :  — 
Commencing  at  the  initial  point  of  said  line  of  railroad  of  said  Railroad 
and  Banking  Company  in  the  city  of  Savannah,  in  the  county  of  Chatham, 
State  of  Georgia,  and  running  thence  in  a  northerly  and  northwesterly  di- 
rection through  tlie  counties  of  Chatham,  EtHngham,  Screven,  Burke,  Jef- 
ferson, Washington,  Wilkinson,  Jones,  Bibb,  Monroe,  Pike,  Spalding,  Henry, 
Clayton  and  Fulton,  in  said  State  of  Georgia,  to  the  terminal  point  of  said 
line  of  railroad  in  the  city  of  Atlanta,  in  said  county  of  Fulton.  And  also, 
commencing  in  the  town  of  Gordon,  in  said  county  of  Wilkinson,  at  a  con- 
nection with  the  line  of  railroad  of  said  Railroad  and  Banking  Company 
above  described,  and  running  thence  in  a  northerly  direction  through  the 
counties  of  Wilkinson  and  Baldwin,  to  its  terminal  point  in  the  city  of 
Milledgeville  in  said  county  of  Baldwin ;  together  with  all  the  estate,  right, 
title  and  interest  of  said  Railroad  and  Banking  Company  of,  in  and  to  the 
said  lines  of  railroad,  and  every  part  and  parcel  thereof,  including  all  rights 
of  way,  road-bed,  superstructure,  tracks,  bridges,  trestles,  viaducts,  side 
tracks,  switches  and  switching  apparatus,  turn-tables,  water-tanks  and 
signaling  apparatus,  all  terminal  facilities  of  every  character,  wharves, 
warehouses,  depot  grounds,  yards,  stations,  station-houses,  engine-houses, 
coaling  stations  and  machine  and  repair  shops,  and  all  engines,  tenders,  cars, 
rolling  stock  and  tools,  machinery,  materials,  supplies  and  other  equipment 
now  held,  owned  or  acquired  by  it,  or  which  it  may  hereafter  acquire  for 
use  in  connection  with  said  lines  of  railroad  or  either  of  them." 

Leave  is  given  to  the  Central  Trust  Clorapany  of  New  York  to  file  a  cross- 
bill to  foreclose  the  said  mortgage,  to  which  the  said  Central  Raih-oad  and 
Banking  Company  shall  within  twenty  days  thereafter  file  its  answer,  and 
such  cross-bill  and  answer  are  hereby  referred  to  George  W.  Owens,  Esq., 
as  master,  to  ascertain  and  report  to  the  court,  in  order  to  enable  it  to  ren- 
der a  supplemental  decree  herein,  the  amount  owing  as  aforesaid  upon  the 
bonds  and  coupons  secured  by  said  consolidated  first  mortgage  (being  the 
amount  for  which  said  bonds  are  hypothecated),  and  to  whom  payable,  such 
report  to  be  filed  on  or  before  the  1st  day  of  March,  1894 

And  it  was  adjudged  that  it  be  referred  to  George  W.  Owens,  Esq.,  as 
master,  to  ascertain  and  report  to  this  court,  on  or  before  the  1st  day  of 
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March,  1894,  what  after-acquired  property,  engines,  cars,  equipment,  rolling 
stock,  supplies  and  materials  are  in  the  possession  of  the  receiver  herein,  and 
to  what  particular  corporation,  or  line  of  railway,  the  same  belong  or  are  ap- 
purtenant, to  the  end  that  the  equipment,  supplies,  material  and  appurte- 
nances belonging  to  each  separate  parcel  may  be  sold  together  with  and  as  a 
part  of  said  mortgaged  parcel  when  offered  for  sale.  Such  master  shall  re- 
port as  to  the  earnings  and  expenses  of  the  several  railroads  or  divisions, 
and  what  has  been  done  with  the  net  income,  and  the  amount  chargeable 
to  each  such  railroad  or  division  for  deficit  in  such  income  account 

It  was  further  ordered,  adjudged  and  decreed  that  the  said  defendant,  the 
Central  Railroad  and  Banking  Company  of  Georgia,  is  insolvent  and  unable 
to  pay  its  debts  and  liabilities. 

It  was  further  ordered,  adjudged  and  decreed  that  unless  the  parties  de- 
fendant to  said  suit  of  the  Farmers'  Loan  and  Trust  Company,  or  some  of 
them,  shall,  on  or  before  the  1st  day  of  July,  1894,  pay  to  the  said  the  Farm- 
ers' Loan  and  Trust  Company,  as  trustee,  in  New  York  City,  the  following 
sums,  namely :  —  First,  a  sufficient  sum  of  money  to  pay  the  costs  of  the  said 
the  Farmers'  Loan  and  Trust  Company  as  they  shall  be  taxed,  and  its  com- 
pensation as  trustee,  with  such  counsel  fees  and  other  expenses  and  dis- 
bursements as  may  be  fixed  and  allowed  by  the  court  as  entitled  to  a  priority 
over  said  mortgage  debt ;  and  second,  the  entire  sum  due  for  principal  and 
interest,  and  interest  on  unpaid  coupons,  as  hereinbefore  fixed  and  deter- 
mined, then  the  said  mortgaged  premises  and  property  shall  be  sold  as 
hereinafter  directed  and  without  appraisement  or  right  of  redemption,  and 
all  the  right  and  equity  of  redemption  of  the  defendants  in  said  causes,  and 
each  and  all  of  them,  of,  in  and  to  the  said  mortgaged  premises,  property, 
rights,  assets  and  franchises,  and  every  part  and  parcel  thereof,  shall  be  for- 
ever barred  and  foreclosed. 

It  was  further  ordered  and  decreed  that  if  the  Central  Railroad  and  Bank- 
ing Company  of  Georgia  shall  fail  to  pay,  or  cause  to  be  paid,  to  the  Farmers' 
Loan  and  Trust  Company,  on  or  before  the  1st  day  of  July,  1894,  the 
amounts  found  herein  to  be  due  and  to  be  paid  to  said  trustee  on  or  before 
said  1st  day  of  July,  1894,  together  with  costs,  expenses  and  allowances, 
then  and  in  that  event  any  other  party  to  the  consolidated  causes  herein- 
before stated  at  the  caption  of  this  decree  may,  prior  to  the  sale  of  said  prop- 
erty and  franchises  of  said  the  Central  Railroad  and  Banking  Company  of 
Georgia,  described  as  subject  to  the  lien  of  said  mortgages  as  herein  decreed, 
pay  to  tlie  Farmers'  Loan  and  Trust  Company  the  amounts  herein  found 
to  be  due  to  it  in  respect  to  said  bonds  and  mortgages,  and  shall  thereupon 
become  subrogated  to  all  of  the  rights  of  the  said  bondholders  and  of  said 
Farmers'  Loan  and  Trust  Company  as  trustee  under  this  decree ;  said  Trust 
Company  shall  pay  over  to  the  respective  bondholders  the  amounts  due 
upon  them  only  upon  receipt  of  their  respective  bonds  and  coupons,  and 
said  bonds  and  coupons  shall  be  transferred  and  be  delivered  when  received 
by  said  trustee  to  the  party  making  such  payment,  and  upon  such  payment 
being  made  to  said  trustee,  the  sale  of  the  property  and  franchises  of  the 
said  Central  Railroad  and  Banking  Company  of  Georgia,  and  of  said  South- 
western Railroad  Company,  or  of  either  of  said  companies,  so  subject  to  the 
lien  of  said  mortgages,  shall  be  stayed  until  tlie  further  order  of  the  court 
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It  was  further  ordered,  adjudged  and  decreed  that  if  default  be  made  in 
making  either  of  said  payments  to  the  Farmers'  Loan  and  Trust  Company 
on  or  before  said  1st  day  of  July,  1894,  then  all  of  said  mortgaged  premises, 
and  property,  real,  personal  and  mixed,  rights  and  franchises,  wherever 
situated,  shall  be  sold  as  hereinafter  provided,  and  without  any  appraisal 
or  right  of  redemption,  at  public  auction,  to  the  highest  bidder  therefor, 
at  13  o'clock  noon,  on  the  premises,  that  is  to  say,  at  the  depot  or  station- 
house  of  the  Central  Railroad  and  Banking  Company  of  Georgia,  in  the 
city  of  Macon,  in  the  county  of  Bibb,  in  the  State  of  Georgia,  on  a  day  to 
be  named  by  the  master  commissioner,  herein  appointed,  iii  his  notice  of 
sale ;  that  before  making  said  sale  the  master  commissioner  shall  publish  a 
notice  thereof  once  in  each  week  for  eight  weeks  in  two  nevpspapers  pub- 
lished in  the  city  of  New  York  and  in  one  newspaper  published  in  each  of 
the  following  cities,  to  wit.  Savannah,  Atlanta  and  Macon,  in  the  State  of 
Georgia,  and  Montgomery,  in  the  State  of  Alabama. 

And  further,  that  the  master  commissioner  making  such  sale  may,  either 
personally  or  by  some  person  to  be  designated  by  him  to  act  in  his  name 
and  by  his  authority,  adjourn  the  sale  from  time  to  time  without  further 
advertisement,  but  only  on  the  request  of  the  said  the  Farmers'  Loan  and 
Trust  Company,  as  trustee,  or  its  solicitors,  or  by  order  of  the  court,  or  a 
judge  thereof ;  and  on  such  request  or  order  he  shall  make  such  adjournment 

It  was  further  ordered,  adjudged  and  decreed  that  each  purchaser  of  a 
parcel  of  the  property,  when  the  same  is  struck  down  to  him,  shall  at  once 
pay  the  master  commissioner,  on  account  of  his  purchase,  the  sum  of  fifty 
thousand  dollars,  which  shall  at  once  be  deposited  by  him  in  the  depository 
of  this  court,  subject  to  the  order  of  the  court  in  this  cause,  except  that  a 
purcha.ser  of  the  entire  property,  when  offered  as  a  unit,  shall  so  pay  one 
hundred  thousand  dollars,  and  a  purchaser  of  one  or  more  leasehold  in- 
terests, or  of  a  parcel  of  rolling  stock,  shall  pay  twenty-five  per  cent,  of  the 
amount  of  his  bid ;  all  payments  to  be  made  in  cash  or  certified  checks ; 
that  should  any  purchaser  fail  to  make  such  payment  at  once,  the  mort- 
gaged property  and  premises  struck  down  to  him  shall  be  resold,  the  court 
reserving  the  right  to  consider  such  resale  as  made  on  account  of  said  pro- 
posed purchaser,  or  as  an  original  sale,  but  that  such  sale,  under  such  cir- 
cumstances, shall  be  made  at  once  and  without  further  advertisement ;  and 
that  the  payment  or  deposit  received  from  the  successful  bidder  shall  be 
applied  on  account  of  the  purchase  price,  and  that  such  further  portions  of 
the  purchase  price  shall  be  paid  in  cash  as  the  court  may  from  time  to  time 
direct,  the  court  reserving  the  right  to  resell  the  premises  and  property 
herein  directed  to  be  sold  upon  the  failure  of  the  purchaser  or  purchasers, 
his,  its  or  their  successors  or  assigns,  to  comply  within  twenty  days  with 
any  order  of  the  court  in  that  regard ;  and  that  the  balance  of  the  purchase 
price  may  be  paid  either  in  money  or  in  bonds  or  overdue  coupons  secured 
by  said  mortgages  of  said  defendant  mortgagor  companies  to  the  said  the 
Farmers'  Loan  and  Trust  Company,  any  bonds  or  overdue  coupons  secured 
by  said  consolidated  first  mortgage  to  the  Central  Trust  Company  of  New 
York,  each  said  bond  and  coupon  being  received  for  such  sum  as  the  holder 
thereof  would  be  entitled  to  receive  under  the  distribution  herein  ordered, 
and  according  to  the  priority  herein  adjudged. 
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It  was  further  ordered  that  George  W.  Owens,  Esq.,  be,  and  he  hereby  is, 
designated  and  appointed  a  master  commissioner  to  make  the  sale  hereby 
ordered  and  decreed,  and  to  execute  and  deliver  a  deed  or  deeds  of  convey- 
ance of  the  property  so  to  be  sold  to  the  purchaser  or  purcliasers  thereof  on 
the  further  order  of  the  court,  or  of  a  judge  thereof  confirming  such  sale ; 
the  court,  however,  reserving  the  right,  in  term  time  or  chambers,  to  ap- 
point another  person  such  master  commissioner  with  like  powers,  in  case 
of  the  death  or  disability  to  act  of  the  master  commissioner  hereby  desig- 
nated, or  in  case  of  his  resignation  or  failure  to  act,  or  removal  by  the 
court,  without  prejudice  to  the  proceedings  theretofore  had  by  him. 

It  was  further  ordered  and  decreed  that  within  sixty  days  from  the  con- 
firmation of  said  sale  or  sales,  and  such  additional  time  as  the  court  may 
hereafter  grant,  the  purchaser  or  purchasers  of  said  property  shall  complete 
payment  of  the  entire  amount  bid  to  the  said  master  com  missionor,  and  that 
on  such  payment  the  said  purchaser  or  purchasers  shall  be  entitled  to  re- 
ceive a  deed  of  conveyance  thereof  from  the  said  master  commissioner  and 
from  other  parties  as  herein  provided,  and  to  receive  possession  of  the  prop- 
erty so  purchased  from  the  parties  holding  possession  of  the  same. 

It  was  further  ordered  and  decreed  that  the  funds  arising  from  such  sale 
shall  be  applied  as  follows :  — 

"  (1)  To  the  payment  of  all  proper  expenses  attendant  upon  said  sale,  in- 
cluding the  expense,  outlays  and  compensation  of  the  master  commissioner 
to  make  said  sale,  as  such  expenses,  outlays  and  compensation  may  be  here- 
after fixed  and  allowed. 

"  (3)  To  the  payment  of  taxes  on  the  property,  such  indebtedness  of  the 
receiver  and  such  preferential  claims  and  liabilities  as  the  court  may  charge 
as  liens  upon  the  said  mortgaged  property,  or  any  part  thereof,  as  prior  to 
the  liens  of  the  said  mortgages  to  the  Farmers'  Loan  and  Trust  Company  as 
trustee. 

"  (3)  To  the  payment  of  the  costs  of  said  suit  of  the  Farmers'  Loan  and 
Trust  Company  as  trustee,  and  the  compensation  of  the  Farmers'  Loan  and 
Trust  Company  for  its  services,  charges  and  expenses  in  the  execution  of  its 
trust  under  said  mortgages,  so  made  to  it  as  aforesaid,  and  such  solicitors 
and  counsel  fees  and  other  expenses  and  disbursements  as  may  be  fixed 
and  allowed  by  this  court  as  entitled  to  priority  over  said  mortgage  debt 

"  (4)  To  the  payment  of  the  said  bonds  and  coupons  of  the  defendant  mort- 
gagor corporations  secured  by  the  said  mortgages  foreclosed  in  said  cause 
of  the  Farmers'  Loan  and  Trust  Company  as  trustee,  to  the  amount  herein- 
before specified,  with  interest,  or,  if  the  fund  be  not  sufficient  to  pay  the 
same,  then  to  the  payment  of  the  same  pro  rata;  that  each  of  the  said 
bonds  shall  be  presented  for  payment  to  the  said  master  commissioner,  and 
shall,  if  the  holder  thereof  so  request,  be  stamped  or  indorsed  in  some  way 
by  said  master  commissioner  so  as  to  show  the  amount  that  has  been  paid 
on  account  of  the  same  and  on  account  of  the  coupon  interest  due  thereon, 
and  be  returned  so  stamped  or  indorsed  to  the  holder  thereof;  that  in  case 
of  payment  in  full  of  said  bonds  and  coupons,  with  interest  thereon,  the 
same  shall  be  delivered,  with  payment  iu  full  stamped  thereon  by  the  mas- 
ter commissioner,  to  the  purchaser  or  purchasers  at  the  sale,  to  be  held  by 
said  purchaser  or  purchasers  as  a  muniment  of  title ;  and 
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"  (5)  If  after  making  all  the  above  payments  there  shall  be  any  surplus, 
so  much  of  said  surplus  as  shall  result  from  the  sale  of  the  property  cov- 
ered by  and  embraced  in  said  consolidated  trust  mortgage,  shall  be  applied 
to  the  payment  of  the  amounts  which  shall  be  found  to  be  owing  upon  the 
bonds  and  coupons  secured  by  said  last-mentioned  mortgage.  Any  other 
surplus  arising  shall  be  paid  according  to  the  further  order  of  the  court  in 
that  regard.  All  questions  as  to  the  compensation  of  the  Central  Trust 
Company  of  New  York  for  its  services,  charges,  expenses,  counsel  fees  and 
disbursements  arising  in  the  execution  of  its  trust  under  its  said  mortgage 
are  reserved  for  furtlier  adjudication  in  such  decree  as  may  hereafter  be 
rendered  foreclosing  such  mortgage." 

And  further,  that  in  case  there  shall  be  any  deficiency  in  the  amount  re- 
quired to  be  paid  in  full  of  the  said  several  amounts  directed  and  allowed  to 
be  paid  to  said  Farmers'  Loan  and  Trust  Company,  then  the  said  master 
commissioner  shall  report  to  the  court  the  amount  of  the  deficiency,  and 
the  Farmers'  Loan  and  Trust  Company,  as  trustee,  shall  have  judgment 
against  the  said  defendants,  the  Central  Railroad  and  Banking  Company 
of  Georgia  and  the  Southwestern  Railroad  Company,  for  the  amount  due, 
and  shall  have  execution  tlierefor  pursuant  to  the  rules  and  practice  of  this 
court 

It  was  further  ordered  and  decreed  that  the  property  and  premises  so  or- 
dered to  be  sold  as  aforesaid  be  offered  for  sale  by  the  master  commissioner 
in  the  following  manner,  that  is  to  say,  that  he  shall  first  offer  separately 
for  sale  all  the  locomotives,  engines,  cars  and  other  equipment  and  rolling 
stock  belonging  to  the  Central  Railroad  and  Banking  Company  of  Georgia, 
in  lots  of  five  engines  and  one  hundred  cars ;  that  he  next  separately  offer 
for  sale  the  railroad,  rights,  properties  and  franchises  of  the  Central  Rail- 
road and  Banking  Company  of  Georgia,  being  its  line  of  road  from  Savan- 
nah to  Atlanta,  with  all  its  appurtenances,  franchises  and  supplies ;  that  he 
next  offer  for  sale  each  leasehold  interest  of  the  Central  Railroad  and  Bank- 
ing Company  of  Georgia  hereinafter  described ;  that  he  next  separately 
offer  for  sale  the  railroad,  rights,  properties  and  franchises  of  the  South- 
western Railroad  Company,  as  described  in  and  covered  by  its  mortgage 
hereinabove  referred  to.  If  the  bid  received  for  the  property  of  the  South- 
western Railroad  Company  when  offered  separately  shall  exceed  one-third 
of  the  amount  of  the  indebtedness  to  the  Farmers'  Loan  and  Trust  Com- 
pany, trustee,  its  costs  and  expenses  and  such  portion  of  the  receiver's  in- 
debtedness and  other  preferential  allowances  made  by  the  court  as  aforesaid 
as  the  court  shall  hold  to  be  chargeable  against  it,  and  the  separate  bids  I'e- 
ceived  for  the  equipment,  railroad  and  leasehold  interests  of  the  Central 
Railroad  and  Banking  Company  of  Georgia  when  offered  sepai'ately  shall 
exceed  in  the  aggregate  the  other  two-thirds  of  such  amount  of  the  in- 
debtedness to  said  trustee,  its  costs  and  expenses,  and  such  portion  of  the 
receiver's  indebtedness  and  other  preferential  allowances  made  by  the  court 
as  aforesaid  as  the  court  shall  hold  to  be  chargeable  against  said  Central 
Railroad  and  Banking  Company  of  Georgia,  then  the  property  of  the  South- 
western Railroad  Company  shall  be  struck  off  and  sold  to  the  separate 
bidder  thereof,  and  thereupon  the  entire  railroad  property,  equipment  and 
leasehold  interests  of  the  Central  Railroad  and  Banking  Company  of  Georgia 
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shall  then  be  offered  for  sale  as  a  single  parcel.  If  the  bid  for  the  whole 
property  of  the  Central  Railroad  and  Banking  Company  of  Georgia,  offered 
as  a  single  parcel,  shall  exceed  the  aggregate  of  the  separate  bids  for  its 
equipment,  railroad  and  leasehold  mterests  when  offered  separately,  then 
such  bid  for  the  property  as  a  single  parcel  shall  be  accepted,  and  the  prop- 
erty struck  off  and  sold  to  the  bidder  therefor ;  but  if  the  separate  bids  for 
such  property,  when  offered  in  separate  parcels,  shall  in  the  aggregate  ex- 
ceed the  bid  therefor  when  offered  as  a  single  parcel,  then  the  said  bids  for 
the  property  as  separate  parcels  shall  be  accepted  and  the  property  struck 
off  and  sold  to  the  separate  bidders  therefor. 

If  the  bid  received  for  the  property  of  the  Southwestern  Railway  Com- 
pany when  offered  separately  shall  not  exceed  one-third  of  the  amount  of 
the  indebtedness  to  the  Farmers'  Loan  and  Trust  Company,  trustee,  ita 
costs  and  expenses,  and  such  portion  of  the  receiver's  indebtedness  and 
other  preferential  allowances  made  by  the  court  as  aforesaid  as  the  court 
shall  hold  to  be  chargeable  against  it,  and  the  separate  bids  received  for  the 
equipment,  railroad  and  leasehold  interests  of  the  Central  Railroad  and 
Banking  Company  of  Georgia,  when  offered  separately,  shall  not  exceed  in 
the  aggregate  the  other  two-thirds  of  such  amount  of  the  indebtedness  to 
said  trustee,  its  costs  and  expenses,  and  such  portion  of  the  receiver's  in- 
debtedness and  other  preferential  allowances  made  by  the  court  as  afore- 
said as  the  court  shall  hold  to  be  chargeable  against  said  Central  Railroad 
and  Banking  Company  of  Georgia,  then  all  the  railroad,  equipment  and 
leasehold  interests,  franchises  and  appurtenances  of  the  Central  Railroad 
and  Banking  Company  of  Georgia,  and  the  railroad,  appurtenances  and 
franchises  of  the  Southwestern  Railroad  Company,  shall  be  offered  and  sold 
in  one  parcel,  and  the  net  proceeds  thereof,  after  payment  of  the  amount«of 
the  indebtedness  to  the  Farmers'  Loan  and  Trust  Company,  trustee^  its 
costs  and  expenses,  and  such  portions  of  the  receiver's  indebtedness  and 
other  preferential  allowances  made  by  the  court  as  aforesaid  as  the  court 
shall  hold  to  be  chargeable  against  said  Central  Railroad  and  Banking 
Company  of  Georgia  and  against  said  Southwestern  Railroad  Company 
respectively,  shall  be  divided  between  said  two  railroad  companies  in  propor- 
tion to  the  amounts  bid  separately  for  the  properties  of  the  said  two  com- 
panies when  put  up  in  parcels.  If  the  bid  on  the  properties  of  the  two  rail- 
road companies,  when  thus  offered  as  a  single  parcel,  shall  not  exceed  the 
aggregate  amount  of  the  separate  bids  for  the  several  properties,  then  the 
properties  shall  be  struck  off  and  sold  to  the  separate  bidders  respectively. 

It  was  further  ordered  and  decreed  that  the  Southwestern  Railroad  Com- 
pany, anythmg  herein  contained  to  the  contrary  notwithstanding,  shall,  any 
time  prior  to  the  sale  of  its  property,  have  the  right  to  pay  to  the  complain- 
ant, the  Farmers'  Loan  and  Trust  Company,  one-third  of  the  amounts 
herein  decreed  to  be  paid  to  it,  including  the  portion  of  all  costs,  expenses, 
receiver's  Indebtedness  and  preferential  charges  which  shall  be  decreed  to 
be  paid  by  the  Southwestern  Railroad  Company ;  and  on  such  payment 
being  made,  none  of  the  property  or  franchises  of  the  said  Southwestern 
Railroad  Company  shall  be  sold  under  the  provisions  of  this  decree  until 
and  unless  the  sale  of  the  other  properties  herein  ordered  to  be  sold  shall  be 
made,  and  after  such  sale  there  shall  prove  to  be  a  deficiency  in  the  pay- 
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ment  of  the  remainiDg  two-thirds  of  the  amounts  herein  found  due  to  the 
Farmers'  Loan  and  Trust  Company ;  and  then,  and  in  such  case,  the  said 
property  of  the  Southwestern  Railroad  Company  shall  be  liable  to  sale  for 
the  payment  of  such  deficiency;  and  unless  within  sixty  days  after  the 
amount  of  said  deficiency  shall  be  ascertained  and  demanded  in  writing  of 
said  Southwestern  Bailroad  Company  by  said  master  commissioner,  the 
said  amount  of  said  deficiency  shall  be  duly  paid  to  said  the  Farmers'  Loan 
and  Trust  Company,  then  the  said  master  commissioner  shall  proceed  to  ad- 
vertise and  sell  the  said  property  of  said  Southwestern  Railroad  Company 
in  the  same  manner  as  hereinbefore  directed  for  the  sale  of  the  said  several 
properties. 

It  was  further  ordered  and  decreed  that  on  such  sale,  confirmation  and 
conveyance  the  equity  of  redemption  of  each  and  every  of  said  mortgages, 
and  all  persons  claiming  by  and  under  them,  be  forever  barred  and  fore- 
closed, the  defendants,  the  Central  Railroad  and  Banking  Company  of 
Georgia,  and  the  Southwestern  Railroad  Company,  and  the  complainant, 
the  Farmers'  Loan  and  Trust  Company,  be  and  they  are  hereby  authorized 
and  directed  to  execute  and  deliver,  under  the  direction  of  the  master  com- 
missioner, conveyances  executed  by  them  respectively  by  way  of  confirma- 
tion and  further  assurance  of  the  title  of  the  said  purchaser  or  purchasers, 
his,  its  or  their  assigns,  of  and  to  all  and  singular  the  mortgaged  property 
and  premises,  and  every  part  and  parcel  thereof,  of  every  kind  and  descrip- 
tion, wherever  situated,  hereby  directed  to  be  sold  by  the  master  commis- 
sioner; and  that  the  form  of  said  conveyance  and  mode  of  execution 
thereof  shall  be  settled  and  approved  by  the  master  commissioner,  or  by  the 
court  or  a  judge  thereof,  if  any  question  should  arise  as  to  the  form  and 
sufficiency  thereof;  and  that  such  conveyance  shall  be  delivered  to  said 
purchaser  or  purchasers,  his,  its  or  their  assigns,  contemporaneously  with 
the  deed  or  deeds  of  the  master  commissioner,  and  on  the  exhibition  of  any 
such  conveyance  by  the  master  commissioner  the  receiver  of  this  court 
shall  yield  possession  to  the  purchaser  of  all  property  described  in  such- 
deed. 

The  following  is  a  description  of  the  mortgaged  premises  herein  and 
hereby  ordered  to  be  sold  without  appraisal  or  right  of  redemption  :  — 

"  All  and  singular  the  railroad  of  the  Central  Railroad  and  Banking  Com- 
pany of  Georgia  lying  and  being  in  the  State  of  Georgia,  extending  from 
the  city  of  Savannah  to  the  city  of  Macon,  with  a  branch  from  the  main 
line  to  the  city  of  Milledgeville,  being  in  all  about  two  hundred  and  eight 
miles  in  length,  exclusive  of  turnouts,  with  all  the  railways  or  extensions  or 
additions  constructed  on  or  before  October  1, 1872,  or  thereafter  constructed,^ 
purchased  or  owned,  ways,  rights  of  way,  tracks,  turnouts,  depot  grounds 
and  other  lands,  bridges,  viaducts,  culverts  and  other  structures ;  all  depots, 
station-houses,  engine-houses,  car-houses,  machine-shops  and  other  shops 
and  buildings,  and  all  other  property  of  every  description  held  October  1, 
1873,  or  thereafter  acquired,  including  all  locomotives,  tenders,  cars  and 
other  rolling  stock  or  equipment,  and  all  machinery,  tools,  implements,  fuel 
and  materials  for  the  constructing,  operating  and  repairing  the  said  railroad- 
or  any  part  thereof,  or  any  of  its  equipments  or  appurtenances,  whether 
held  October  1,  1873,  or  thereafter  acquired,  all  of  which  things  are  hereby 
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declared  to  be  appurtenances  and  fixtures  of  the  said  railroad,  and  all  fran- 
chises connected  with  or  relating  to  the  said  railroad  or  the  construction, 
maintenance  or  use  thereof,  held  October  1,  1872,  or  thereafter  acquired, 
and  all  corporate  and  other  franchises  which  were  on  or  before  October  1, 
1872,  or  thereafter  acquired,  possessed  or  exercised  by  the  said  Central  Rail- 
road and  Banking  Company  of  Georgia,  and  all  the  income,  rents  and  reve- 
nues arising  from  the  same,  together  with  all  the  rights,  members  and 
appurtenances  to  the  said  property  above  described  belonging  or  appertain- 
ing, and  all  the  estate,  right,  title,  interest,  property,  possession,  claim  and 
demand  whatsoever  at  law  or  in  equity  of  the  said  Central  Raih'oad  and 
Banking  Company  of  Georgia,  of,  in  and  to  the  said  property  and  every  part 
thereof,  with  the  appurtenances." 

And  also : — 

"  AU  and  singular  the  railroad  formerly  of  the  Macon  and  Western  Rail- 
road Company,  now  consolidated  with  and  forming  part  of  the  Central  Rail- 
road and  Bankin  g  Company  of  Georgia,  lying  and  being  in  the  State  of 
Georgia,  extending  from  the  city  of  Macon,  in  the  State  of  Greorgia,  to  the 
city  of  Atlanta,  being  one  hundred  and  three  miles  in  length,  exclusive  of 
turnouts,  with  all  the  railways  constructed  on  or  before  October  1,  1873,  or 
thereafter  constructed,  ways,  rights  of  way,  tracks,  turnouts,  depot  grounds 
and  other  lands,  bridges,  viaducts,  culverts  and  other  structures,  all  depots, 
station-houses,  engine-houses,  car-houses,  machine-shops  and  other  shops 
and  buildings,  and  all  other  property  of  every  description  held  by  said 
Macon  and  Western  Railroad  Company  October  1,  1872,  or  thereafter  ac- 
quired by  said  company  or  its  grantees,  or  the  said  Central  Railroad  and 
Banking  Company  of  Georgia,  including  all  locomotives,  tenders,  cars  and 
other  rolling  stock  or  equipment,  and  all  machinery,  tools,  implements,  fuel 
and  materials  for  the  constructing,  operating  and  repairing  the  said  railroad 
or  any  part  thereof,  or  any  of  its  equipments  or  appurtenances,  whether 
held  by  the  Macon  and  Western  Railroad  Company  October  1,  1873,  or 
thereafter  acquired  by  said  company  or  its  grantees,  or  by  the  Central  Rail- 
road and  Banking  Company  of  Georgia,  all  of  which  things  are  hereby 
declared  to  be  appurtenances  and  fixtures  of  the  said  railroad,  and  all  fran- 
chises connected  with  or  relating  to  the  said  railroad  or  the  construction, 
maintenance  or  use  thereof,  held  by  the  Macon  and  Western  Railroad  Com- 
pany October  1, 1872,  or  thereafter  acquired  by  said  company,  or  its  grantees, 
or  by  the  Central  Railroad  and  Banking  Company  of  Georgia,  and  all  cor- 
porate and  other  franchises  which  were  on  October  1,  1872,  or  thereafter 
acquired,  possessed  or  exercised  by  the  said  Maoon  and  Western  Railroad 
Company,  or  its  grantees,  or  the  said  Central  Railroad  and  Banking  Com- 
pany of  Georgia,  and  all  the  income,  rents  and  revenues  arising  fi-om  the 
same,  together  with  all  the  rights,  members  and  appurtenances  to  the  said 
property  above  described  belonging  or  appertaining,  and  all  the  estate, 
right,  title,  interest,  property,  possession,  claim  and  demand  whatsoever  at 
law  or  in  equity  of  the  said  Macon  and  Western  Railroad  Company  and  the 
said  Central  Railroad  and  Banking  Company  of  Georgia,  of,  in  and  to  the 
said  property  and  every  part  thereof,  with  the  appurtenances." 

And  also : — 

"  All  and  singular  the  railroad  of  the  Southwestern  Railroad  Company 
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lying  and  being  in  the  State  of  Georgia,  extending  from  the  city  of  Macon, 
in  the  State  of  Georgia,  to  the  cities  of  Columbus,  Eufaula,  Fort  Gaines  and 
Albany,  respectively,  in  all  two  hundred  and  fifty-seven  mileB  or  there- 
abouts in  length,  exclusive  of  turnouts,  and  also  including  the  branch  or 
extended  line  to  Blakely ;  and  thence  across  the  Chattahooche  river  to  the 
town  of  Columbia,  in  Henry  county,  in  the  State  of  Alabama,  and  also  the 
branch  from  Fort  Valley  to  Perry,  Georgia,  and  all  other  extensions  and 
branches,  including  all  the  railways  constructed  on  October  1, 1873,  or  there- 
after constructed,  ways,  rights  of  way,  tracks,  turnouts,  depot  grounds  and 
•other  lands,  bridges,  viaducts,  culverts  and  other  structures,  all  depots,  sta- 
tion-houses, engine-houses,  car-houses,  machine-shops  and  other  shops  and 
■buildings,  and  all  other  property  of  every  description  held  October  1,  1873, 
or  thereafter  acquired,  including  all  locomotives,  tenders,  cars  and  other 
rolling  stock  or  equipment,  and  all  machinery,  tools,  implements,  fuel  and 
materials  for  the  constructing,  operating  and  repairing  the  said  railroad  or 
any  part  thereof,  or  any  of  its  equipments  or  appurtenances,  whether  held 
October  1,  1872,  or  thereafter  acquired,  all  of  which  things  are  hereby  de- 
clared to  be  appurtenances  and  fixtures  of  the  said  railroad,  and  all  fran- 
chises connected  with  or  relating  to  the  said  railroad  or  the  construction, 
maintenance  or  use  thereof,  held  October  1,  1872,  or  thereafter  acquired, 
and  all  corporate  and  other  franchises  which  were  on  or  before  October  1, 
1872,  or  thereafter  acquired,  possessed  or  exercised  by  the  said  Southwestern 
Railroad  Company  of  Georgia,  and  all  the  income,  rents  and  revenues  aris- 
ing from  the  same,  together  with  all  the  rights,  members  aud  appurtenances 
to  the  said  property  above  described  belonging  or  appertaining,  and  all  the 
estate,  right,  title,  interest,  property,  possession,  claim  and  demand  whatso- 
ever at  law  or  in  equity  of  the  said  Southwestern  Railroad  Company  of 
Georgia,  of,  in  and  to  the  said  property  and  every  part  thereof,  with  the 
appurtenances." 

Also,  the  following  property  owned  by  the  Central  Railroad  and  Banking 
Company  of  Georgia,  which  is  included  in  the  property  above  described,  all 
of  which  is  subject  to  the  lien  of  the  said  mortgages  to  the  Farmers'  Loan 
and  Trust  Company :  — 

"  One  undivided  one-half  interest  of  the  Central  Railroad  and  Banking 
Company  of  Georgia  in  and  to  a  certain  lease  of  the  Macon  and  Northern 
Railroad  Company,  extending  from  the  city  of  Macon,  Georgia,  to  the  city 
of  Athens,  Georgia,  and  also  the  undivided  half  interest  of  said  railroad  and 
banking  company  in  the  lease  made  by  the  Georgia  Railroad  Company  to 
William  M.  Wadley.  dated  May  7,  1881,  and  by  him  assigned  to  the  Central 
Railroad  and  Banking  Company  of  Georgia  June  1,  1881 ;  also 

"  The  leasehold  interest  of  the  Central  Railroad  and  Banking  Company  of 
Georgia  in  the  Southwestern  Railroad,  extending  from  Macon,  Georgia,  to 
Columbus,  Georgia ;  from  Fort  Valley,  Georgia,  via  Albany,  to  Columbia, 
Alabama ;  from  Smithville,  Georgia,  to  Eufaula,  Alabama ;  from  Cuthbert, 
Georgia,  to  Fort  Gaines,  Georgia ;  from  Fort  Valley,  Georgia,  to  Perry, 
Georgia,  said  lease  being  dated  June  24,  1869 ;  also 

"  The  leasehold  interest  of  the  Central  Railroad  and  Banking  Company  of 
Georgia  in  the  Augusta  and  Savannah  Railroad,  extending  from  the  town 
of  Millen  to  tlie  city  of  Augusta,  said  lease  being  dated  May  1,  1862;  also 
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"The  leasehold  interest  of  the  Central  Railroad  and  Banking  Company  of 
Georgia  in  and  to  a  certain  lease  of  the  Eatonton  Branch  Railroad,  extend- 
ing from  Milledgeville,  Georgia,  to  Eatonton,  Georgia,  said  lease  being  dated 
April  1,  1853 ;  also 

"  The  leasehold  interest  of  the  Central  Railroad  and  Banking  Company  ol 
Georgia  in  the  Mobile  and  Glrard  Railroad,  extending  from  the  city  of 
Columbus,  Georgia,  to  the  city  of  Troy,  Alabama,  and  southwestward  from 
Troy  in  the  direction  of  Mobile  or  Pensacola,  said  lease  being  dated  Septem- 
ber 10,  1886." 

It  was  further  adjudged  and  decreed  that  it  be  referred  to  George  W. 
Owens,  Esq.,  as  master,  to  ascertain  and  report  to  this  court,  with  the  evi- 
dence taken  thereon,  the  nature,  amount  and  description  of  any  bonds, 
stocks,  and  any  other  assets  or  property,  real  and  personal,  owned  by  said 
Central  Railroad  and  Banking  Company  of  Georgia,  not  covered  by  the  lien 
of  the  mortgage  of  the  Farmers'  Loan  and  Trust  Company  aforesaid,  and  if 
the  same  are  held  in  trust,  or  otherwise  hypothecated,  pledged  or  mortgaged, 
the  nature,  deed  and  the  amount  of  the  charges  thereon,  and  the  interest  as 
well  as  the  ownership  thereof,  and  any  and  all  other  matters  relating  thereto. 
Said  report  shall  also  find  which  of  said  stocks  and  bonds  constitute  a  ma- 
jority vote  in  the  companies  owning  any  of  the  railroads,  steamship  lines 
or  other  properties  composing  the  system  of  said  Central  Raih-oad  and  Bank- 
ing Company  of  Georgia,  and  shall  also  show  what  is  so  controlled  by  the 
Central  Railroad  and  Banking  Company  of  Georgia,  and  its  interests  in 
each,  to  the  end  that  said  report  of  the  master  may  be  acted  upon  by  this 
court  according  to  the  rules  of  practice  in  equity. 

It  was  further  ordered  and  decreed  that  at  the  same  time  and  place  when 
and  where  said  properties  covered  by  said  mortgages  are  sold,  said  master 
commissioner  shall  offer  for  sale  all  of  the  right,  title  and  interest  of  said 
Central  Railroad  and  Banking  Company  of  Georgia  in  each  class  of  said 
stocks  and  bonds  and  real  and  personal  property,  said  sale  to  take  place 
under  such  terms  as  the  court  shall  hereafter  by  supplemental  decree  direct, 
such  sales  to  be  advertised  at  the  same  time,  in  the  same  manner  and  for 
the  same  period  as  provided  for  the  advertisement  of  the  properties  to  be 
sold  under  foreclosure  of  the  mortgage  of  the  Farmers'  Loan  and  Trust  Com- 
pany as  aforesaid.  Said  master  shall  also,  at  the  same  time  and  place,  or 
otherwise,  as  this  court  may  direct,  offer  for  sale,  in  such  parcels  and  under 
such  terms  as  the  court  may  by  supplemental  decree  or  order  direct,  and  sell, 
all  of  the  other  property  and  assets  of  every  description.  And  it  is  decreed 
that  the  court  may  make  such  further  orders  and  decrees  as  may  be  neces- 
sary to  carry  out  the  provisions  of  this  decree. 

And  the  court  further  ordered  that  all  equities  and  rights  of  any  parties 
not  hereinbefore  specifically  adjudged,  and  the  rights  and  liabilities  of  the 
respective  railroads  and  properties  on  account  of  earnings  and  expenses 
during  the  receivership  as  between  themselves,  be  expressly  reserved  for 
further  adjudication,  and  that  any  party  in  interest  may  apply  to  the  court 
by  petition,  at  the  foot  of  this  decree,  for  such  other  order  or  relief  in  the 
premises  as  the  court  may  deem  just 

And  it  appearing  that  written  notice  of  an  intention  to  appeal  was  given 
by  the  Southwestern  Railroad  Company  at  the  conclusion  of  the  hearing  of 
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June  29,  1893,  to  its  co-defendant,  the  Central  Railroad  and  Banking  Com- 
pany of  Georgia,  which  has  since  been  renewed,  and  the  latter  company  has 
in  writing  declined  to  join  therein,  the  court  further  ordered  and  decreed 
that  these  stand  as  an  order  of  severance,  with  the  right  to  the  Southwest- 
ern Railroad  Company  to  appeal  alone,  without  joining  its  said  co-defendant 
therein,  the  time  to  commence  to  run  from  the  filing  of  this  decree  in  the 
office  of  the  clerk  of  the  court 

Approved  January  4,  1894.  Howell  E.  Jackson,  Circuit  Justice. 


Final  Decree  of  Foreclosure  and  Sale  of  a  Bailwwy. 

IN  THE  CmCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAS,  IN  THE  EIGHTH  CIRCUIT. 

At  the  Regular  November  Term  of  the  Circtjit  Court  of  the  United 
States  foe  the  District  of  Kansas,  Held  at  the  Court-rooms  m 
the  City  of  Topeka,  April  21,  1890. 

Present  —  The  Hon. ,  Judge. 

The  Meecantlle  Trust  Company, 
Complainant, 
vs. 
The  Missouei,  Kansas  and  Texas  }-  In  Equity. 
Railway   Company,   and   the 
Missouri     Pacific     Railway 
Company,  Defendants. 
This  cause  came  on  to  be  heard  at  this  term  on  the  pleadings,  exhibits 
and  evidence  taken  therein,  and  on  the  report  of  Aaron  P.  Jetmore,  special 
master;  and  after  hearing  Alexander  &  Green,  of  counsel  for  the  complain- 
ants; Dillon  &  Swayne,  of  counsel  for  the  Missouri  Pacific  Railway  Com- 
pany, and  E.  Ellery  Anderson  and  Simon  Sterne,  of  counsel  for  the  Missouri, 
Kansas  and  Texas  Railway  Company,  on  motion  of  Alexander  &  Green,  so- 
licitors for  the  complainant, 
It  is  ordered,  adjudged  and  decreed  as  follows  •  — 
The  court  finds  — 


That  the  Mercantile  Trust  Company,  the  complainant,  is  a  corporation 
created  by  and  existing  under  the  laws  of  the  State  of  New  York,  and  hav- 
ing its  principal  office  for  the  transaction  of  its  business  in  the  city  of  New 
York,  in  said  State  of  New  York,  and  is  a  citizen  of  the  State  of  New  York 
within  the  meaning  of  the  laws  fixing  and  determing  the  jurisdiction  of 
this  court 

II 

That  the  Missouri,  Kansas  and  Texas  Railway  Company,  one  of  the  above- 
named  defendants,  is  a  corporation  created  and  organized  under  the  laws  of 
the  State  of  Kansas,  and  has  its  principal  office  for  the  transaction  of  its 
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business  in  the  city  of  Parsons,  in  said  State  of  Kansas,  and  is  a  citizen  of 
said  State  of  Kansas  within  the  meaning  of  the  laws  fixing  and  determining 
the  jurisdiction  of  this  court 

IIL 

That  the  Missouri  Pacific  Railway  Company,  one  of  the  defendants  above 
named,  is  a  corporation  created  and  organized  under  the  laws  of  the  State 
of  Missouri,  and  has  its  principal  oflSce  for  the  transaction  of  its  business  in 
the  city  of  St.  Louis,  in  said  State  of  Missouri,  and  is  a  citizen  of  the  said 
State  of  Missouri  within  the  meaning  of  the  laws  fixing  and  determining 
the  jurisdiction  of  this  court 

IV. 

That  the  said  Missouri,  Kansas  and  Texas  Railway  Company  now  owns, 
and  at  the  time  of  the  commencement  of  this  suit  operated  through  the 
agency  of  the  Missouri  Pacific  Railway  Company,  under  the  lease  herein- 
after stated,  a  number  of  lines  of  railway  situated  in  the  States  of  Missouri, 
Kansas  and  Texas,  and  in  the  Indian  Territory,  with  branches  extending 
in  various  directions  within  such  States  and  Territories, 

V. 

That  the  said  Missouri,  Kansas  and  Texas  Railway  Company  was  pos- 
sessed of  and  endowed  with  certain  powers,  rights,  privileges,  franchises 
and  immunities,  granted  by  certain  acts  of  congress  of  the  United  States 
and  by  the  legislatures  of  the  States  of  Missouri,  Kansas  and  Texas ;  and 
that,  under  and  in  pursuance  of  the  rights,  powers  and  privileges  conferred 
by  the  said  several  acts,  it  acquired  the  ownership  of  the  said  lines  of  rail- 
way hereinafter  referred  to,  and  operated  the  same,  or  caused  the  same  to 
be  operated  for  its  account  by  the  Missouri  Pacific  Railway  Company. 

That,  on  the  1st  day  of  December,  1880,  the  said  Missouri,  Kansas  and 
Texas  Railway  Company  made  and  executed  its  forty-five  thousand  bonds, 
known  as  general  consolidated  mortgage  bonds,  numbered  consecutively 
from  one  to  forty-five  thousand,  both  numbers  inclusive,  each  for  the  sum 
of  one  thousand  dollars,  bearing  date  on  said  1st  day  of  December,  1880,  by 
the  terms  of  which  bonds  the  said  company  promised  to  pay  to  the  holder 
of  each  bond,  or,  in  case  the  same  should  be  registered,  then  to  the  registered 
owner  thereof,  the  sum  of  one  thousand  dollars  in  United  States  gold  coin, 
of  or  equal  to  the  then  standard  value,  at  its  financial  agency  in  the  city  of 
New  York,  forty  years  after  the  date  of  the  said  bonds ;  and  also  promised 
to  pay  the  interest  thereon  at  the  rate  of  six  per  centum  per  annum,  pay- 
able semi-annually  in  like  gold  coin  on  the  1st  days  of  June  and  December 
in  each  year,  on  the  presentation  and  suriender  of  the  respective  interest 
coupons  annexed  to  said  bonds,  at  the  said  financial  agency  aforesaid. 

vn. 

That  on  the  said  1st  day  of  December,  1880,  the  said  Missouri,  Kansas  and. 
Texas  Railway  Company,  in  order  to  secure  the  principal  and  interest  of 
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the  said  fortj'-five  thousand  general  consolidated  bonds,  and  of  such  further 
issue  of  bonds  as  might  be  issued  in  conformity  with  the  terms  and  ijro- 
visions  of  the  mortgage  hereinafter  mentioned,  made,  executed  and  deliv- 
ered to  the  Mercantile  Trust  Company,  the  complainant,  a  certain  deed  or 
indenture  of  trust,  or  mortgage  known  as  its  general  consolidated  mortgage, 
whereby  it  conveyed  to  the  Mercantile  Trust  Company  as  trustee,  and  its 
lawful  successor  or  successors  in  the  trust  created  by  said  trust  deed  and  to 
its  assigns,  the  property,  real  and  personal,  particularly  described  in  the  said 
mortgage,  together  with  the  property  subsequently  acquired  by  construc- 
tion, purchase  or  otherwise,  as  hereinafter  more  particularly  described. 

VIIL 

That  the  said  Missouri,  Kansas  and  Texas  Railway  Company  was  author- 
zed  by  the  acts  of  congress,  and  by  the  acts  of  the  legislatures  of  the  said 
States  of  Missouri  and  Kansas,  and  particularly  by  an  act  of  the  legislature 
of  the  State  of  Texas,  passed  August  2,  1870,  to  extend  its  railway  from 
Denison,  at  or  near  the  Red  river,  in  the  State  of  Texas,  in  the  general  di- 
rection of  Waco  and  Austin,  to  the  Eio  Grande,  with  a  view  to  extending 
the  same  to  Camargo  and  to  the  city  of  Mexico;  and  was  also  by  the  said 
act  authorized  to  construct  and  acquire  branches  in  the  said  State  of  Texas, 
and  to  purchase,  sell  and  lease,  join  stocks,  unite  or  consolidate  with  any 
connecting  railroad  company,  by  and  with  the  approval  and  consent  of  a 
majority  in  interest  of  the  stockholders  in  each  company,  and  to  acquire 
and  merge  into  itself  all  or  any  part  of  the  property,  rights,  privileges  and 
franchises  of  such  other  company  upon  such  terms  and  conditions  as  might 
be  agreed  upon  by  the  respective  boards  of  directors  of  the  said  several 
companies. 

IX 

That  the  property  particularly  described  in  said  mortgage  of  December 
1,  1880,  is  as  follows :  — 

"  First. —  All  and  singular  the  railroad,  as  the  same  is  constructed  and  op- 
erated, extending  from  Junction  City,  in  Davis  county,  and  State  of  Kansas, 
down  the  valley  of  the  Neosho  river,  through  the  counties  of  Davis,  Morris, 
Lyon,  Coffee,  Woodson.  Allen,  Neosho  and  Labette,  to  a  point  on  the  south- 
ern boundary  line  of  said  State,  between  the  Neosho  river  and  the  western 
boundary  of  Labette  county,  a  distance  of  one  hundred  and  eighty-two 
miles,  more  or  less. 

"  And  also  all  the  right,  title  and  interest  which  the  Missouri,  Kansas  and 
Texas  Railway  Company  has,  by  reason  of  the  construction  of  said  line  of 
road,  to  and  in  any  land  or  lands  heretofore  conveyed  by  any  act  of  con- 
gress to  the  State  of  Kansas  to  aid  such  construction,  the  said  lands  being 
the  same,  or  so  much  thereof  as  remain  unsold  at  the  date  of  the  said  mort- 
gage, which  were  granted  by  acts  of  congress  to  the  State  of  Kansas,  and 
by  said  State  to  the  Union  Pacific  Railway,  Southern  Branch,  as  set  forth 
in  a  certain  mortgage  executed  by  the  Missouri,  Kansas  and  Texas  Railway 
Company  to  the  Union  Trust  Company,  bearing  date  February  1,  1871,  to 
which  reference  is  hereby  made,  and  also  all  the  right,  title  and  interest 
of  the  said  Missouri,  Kansas  and  Texas  Railway  Company  in  and  to  the  pro- 
76 
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<5eeds  of  such  of  said  lands  as  may  have  been  sold,  which  heretofore  be- 
longed to  the  said  railway  company,  or  in  which  the  said  company  was  in 
any  way  interested,  and  which  are  now  unoxpended  and  unapplied ;  and 
also  all  the  right,  title  and  interest  of  the  said  Missouri.  Kansas  and  Texas 
Railway  Company  in  and  to  any  proceeds  of  lands  granted  to  the  State  of 
Kansas  by  act  of  congress  entitled  '  An  act  to  appropriate  the  proceeds  of 
the  sale  of  public  lands,  and  to  grant  pre-emption  rights,'  approved  Septem- 
ber 4,  1841,  and  heretofore  sold  by  said  State,  under  and  by  virtue  of  an  act 
of  the  legislature  of  the  State  of  Kansas  entitled  'An  act  providing  for  the 
sale  of  public  lands  to  aid  in  the  construction  of  certain  railroads,  approved 
February  33, 1866;  and  also  all  the  right,  title  and  interest  of  the  Missouri, 
Kansas  and  Texas  Railway  Company  in  and  to  such  of  the  lands  granted 
by  the  act  of  congress  aforesaid  which  were  heretofore  sold  and  conveyed 
by  the  State  of  Kansas  to  the  Land  Grant  Railway  and  Trust  Company, 
and  by  said  company  to  the  Missouri,  Kansas  and  Texas  Railway  Company, 
together  with  all  and  singular  the  tenements,  hereditaments,  rights,  priv- 
ileges, easements,  income,  advantages  and  appurtenances  to  the  said  lands 
and  premises  belonging  or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof ;  and 
■aiao  all  the  estate,  right,  title  and  interest,  property,  claim  and  demand 
whatsoever,  at  law  or  in  equity,  of  the  said  Missouri,  Kansas  and  Texas 
Railway  Company,  of,  in  and  to  the  same,  and  any  and  every  part  or  parcel 
thereof  situate  in  the  State  of  Kansas. 

"Second.  —  Also  all  and  singular  the  said  line  of  railroad,  constructed 
and  operated  from  the  southern  boundary  line  of  the  State  of  Kansas, 
southerly  through  the  Indian  Territory,  to  the  northern  boundary  line  of 
the  State  of  Texas,  to  a  point  at  or  near  the  town  of  Denison,  in  said  State, 
a  distance  of  two  hundred  and  fifty  miles,  more  or  less,  and  also  all  the 
right,  title  and  interest  which  the  Missouri,  Kansas  and  Texas  Railway 
Company  then  had,  or  might  thereafter  acquire  by  reason  of  constructing 
the  extension  of  the  said  line  of  railroad  through  the  Indian  Territory,  in 
and  to  any  lands  granted  by  the  acts  of  congress  aforesaid,  or  which  the 
said  Missouri,  Kansas  and  Texas  Railway  Company  then  had,  or  might 
thereafter  acquire  under  and  by  virtue  of  a  treaty  or  treaties  from  any  In- 
dian nation  or  tribe,  or  otherwise  howsoever,  appertaining  to  the  aforesaid 
extension,  together  with  all  the  rights,  privileges,  tenements,  hereditaments 
and  appurtenances  that  may  belong  or  appertain  thereto ;  the  land  granted 
under  said  acts  of  congress  being  ten  alternate  sections  of  land  on  each  side 
of  said  railroad. 

"  Third. —  All  and  singular  the  railroad,  as  the  same  is  now  constructed, 
extending  from  Sedalia,  in  Pettis  county,  in  the  State  of  Missouri,  to  the 
western  boundary  of  said  State,  a  distance  of  one  hundred  miles,  more  or 
less,  being  the  railroad  acquired  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  by  purchase  from  the  Tebo  and  Neosho  Railroad  Company. 

"  Fourth.—  All  and  singular  the  railroad  which  the  Missouri,  Kansas  and 
Texas  Railway  Company  acquired  from  the  Labett«  and  Sedalia  Railway 
Company,  which  is  now  constructed  from  the  town  of  Parsons,  in  Labette 
county,  in  the  State  of  Kansas,  on  the  main  line  of  the  railroad  of  the  Mis- 
«ouri,  Kansas  and  Texas  Railway  Company,  northeasterly  through  Lafiette^ 
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Neosho,  Crawford  aud  Bourbon  counties,  to  the  boundary  Hne,  where  the 
same  intersects  the  railroad  acquired  by  the  said  Missouri,  Kansas  and 
Texas  Railway  Company  from  the  Tebo  and  Neosho  Railroad  Company  as 
Aforesaid,  a  distance  of  sixty-one  miles,  more  or  less. 

"Fifth. —  All  and  singular  the  railroad  constructed  from  the  town  of 
Holden,  on  the  Missouri  Pacific  Railroad,  in  the  county  of  Johnson,  State  of 
Missouri ;  thence  into  and  through  the  municipal  township  of  Camp  Branch, 
and  into  and  through  the  municipal  township  of  Grand  River,  and  into  and 
through  the  corporate  limits  of  the  city  of  Harrisonville,  in  Cass  county ; 
and  thence  to  the  western  boundary  line  of  the  State  of  Missouri,  in  the 
direction  of  the  town  of  Paola,  in  the  State  of  Kansas,  a  distance  of  about 
thirty-eight  miles,  together  with  all  lands,  tenementa  and  hereditaments 
acquired  or  to  be  acquired  for  rights  of  way  for  the  said  portion  of  railroad 
hereby  conveyed,  and  all  the  appurtenances  thereto  belonging,  and  also  all 
lands  acquired  and  appropriated,  or  to  be  acquired  and  appropriated,  for 
depots,  superstructures,  buildings,  erections  and  fixtures  on  the  said  line  of 
railroad,  and  all  tracks,  bridges,  viaducts,  culverts,  fences  and  all  houses  and 
huildings  thereon  or  appertaining  thereto. 

"  Sixth. —  So  much  of  the  line  of  railway  heretofore  belonging  to  the  Neosho 
Valley  and  Holden  Railway  Company,  and  heretofore  consolidated  and  made 
one  corporation  with  and  under  the  name  of  the  Missouri,  Kansas  and  Texas 
Railway  Company,  as  extends  from  the  point  on  the  eastern  boundary  line 
of  the  State  of  Kansas,  where  the  said  Neosho  Valley  and  Holden  Railway 
Company  crosses  said  boundary  line  from  Cass  county,  Missouri,  to  the  town  of 
Paola,  Kansas,  a  point  on  the  line  of  said  road  distant  fifteen  miles  westerly 
from  said  boundary  line,  together  with  all  lands,  tenements  and  heredita- 
ments acquired  or  to  be  acquired  for  rights  of  way  for  the  said  portion  of 
the  raihoad  hereby  conveyed,  and  all  appurtenances  thereto  belonging,  and 
all  lands  acquired  and  appropriated,  or  to  be  acquired  or  appropriated,  for 
depots,  superstructures,  buildings,  erections  and  fixtures  on  the  said  line  of 
railroad,  and  all  ti-aoks,  bridges,  viaducts,  culverts,  fences,  and  all  houses  and 
buildings  thereon  or  appertaining  thereto. 

"  Seventh. —  AH  and  singular  the  railroad  of  the  said  Missouri,  Kansas  and 
Texas  Railway  Company  now  constructed  and  in  operation,  extending  from 
Sedalia  in  the  State  of  Missouri,  northerly  to  Moberly  in  said  State,  a  dis- 
tance of  seventy-two  miles,  being  a  part  of  the  railroad  of  the  Tebo  and 
Neosho  Railroad  Company,  conveyed  to  the  said  Missouri,  Kansas  and  Texas 
Railway  Company,  more  particularly  described  in  the  first  additional  mort- 
gage made  by  the  said  Missouri,  Kansas  and  Texas  Railway  Company  to 
the  Union  Trust  Company,  dated  June  1,  1873,  to  which  reference  is  hereby 
made,  together  with  all  the  rights,  powers,  privileges  and  franchises  belong- 
ing "-'  iti  nny  wise  appertaining  thereto. 

"Eighth, —  The  entire  railroad  of  and  belonging  to  the  said  Missouri,  Kan- 
sas and  Texas  Railway  Company,  situate,  lying  and  being  and  extending 
from  its  eastern  terminus  in  the  city  of  Hannibal  in  the  State  of  Missouri, 
westerly  through  the  counties  of  Marion,  Ralls  and  Monroe,  to  the  town  of 
"Moberly  in  the  county  of  Randolph,  as  the  same  has  been  heretofore  and  is 
^ow  constructed,  maintained  and  operated,  being  seventy  miles  in  length. 

"  And  also  all  lands  and  real  estate  of  every  kind  and  nature,  and  where- 
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eoever  the  same  may  be  situate,  of  or  belonging  to  the  said  Missouri,  Kansas 
and  Texas  Railway  Company,  and  owned,  used,  occupied  and  enjoyed  in 
the  construction,  maintenance  and  operatidn  of  said  last-described  railroad, 
together  with  all  depots,  station-houses,  freight-houses,  car-houses,  machine- 
shops,  cattle-yards,  all  other  buildings,  erections,  tenements,  structures  and 
fixtures,  and  all  machinery,  tools,  rails,  ties,  tracks,  bridges,  viaducts,  cul- 
verts, fences,  or  other  constructions  or  superstructures  to  the  said  railroad 
belonging  or  appertaining  thereto. 

"  All  of  the  aforesaid  described  railroads  taken  together  being  about  seven 
hundred  and  eighty-six  miles  in  length. 

'•Ninth. —  And  also  all  the  following  property,  real  and  personal,  then 
owned,  or  which  might  be  at  any  time  thereafter  acquired,  by  the  said  Mis- 
souri, Kansas  and  Texas  Eailway  Company,  for  the  use  of  any  or  all  of  the 
railroads  above  described ;  namely,  all  the  lands,  tenements  and  heredita- 
ments, and  right  of  way,  and  all  lands  appropriated  for  depots,  superstruct- 
ures, buildings,  erections  and  fixtures ;  and  also  all  tracks,  bridges,  viaducts, 
culverts,  fences  and  other  structures,  depots,  engine-houses,  car-houses, 
freight-houses,  wood-houses  and  other  buildings;  and  all  machine-shops 
and  other  shops ;  and  also  all  locomotives,  tenders,  cars  and  other  rolling 
stock  or  equipments,  and  also  all  machinery,  tools,  implements,  fuel,  sup- 
plies and  materials  for  constructing,  operating,  repairing  or  replacing  the 
said  railroads,  or  any  or  either  of  them ;  and  also  all  corporate  and  other 
franchises,  powers,  rights  and  privileges  now  held  and  owned  by  the  said 
Missouri,  Kansas  and  Texas  Railway  Company,  pertaining  to  the  said  seven 
hundred  and  eighty-six  miles  of  constructed  road." 

That  in  pursuance  of  the  provisions  of  the  act  of  the  legislature  of  the 
State  of  Texas,  passed  August  2,  1870,  and  in  conformity  with  the  powers 
therein  contained,  the  following  conveyances  were  duly  made,  executed  and 
delivered  by  the  following  named  respective  companies  to  the  Missouri, 
Kansas  and  Texas  Railway  Company : 

The  East  Line  and  Red  River  Railroad  Company  made,  executed  and  de- 
livered a  deed  of  its  railroad  as  constructed  or  to  be  constructed,  which 
deed  was  dated  the  28th  day  of  November,  1881. 

The  Dallas  and  Greenville  Railway  Company  made,  executed  and  deliv- 
ered a  deed  of  its  railroad  as  constructed  or  to  be  constructed,  which  deed 
was  dated  the day  of ,  1886. 

The  Dallas  and  Wichita  Railroad  Company  made,  executed  and  delivered 
a  deed  of  its  railroad  as  constructed  or  to  be  constructed,  which  deed  was 
dated  the  15th  day  of  December,  1881. 

The  Taylor,  Bastrop  and  Houston  Railway  Company  made,  executed  and 
delivered  a  deed  of  its  railroad  as  constructed  or  to  be  constructed  which 
deed  was  dated  the  3d  day  of  December,  1886. 

The  Gainesville,  Henrietta  and  Western  Railway  Company  made,  exe- 
cuted and  delivered  a  deed  of  its  railroad  as  constructed  or  to  be  con- 
structed, which  deed  was  dated  the day  of  November,  1886. 

The  Missouri,  Kansas  and  Texas  Extension  Railway  Company  made,  exe- 
cuted and  delivered  a  deed  of  its  railroad  as  constructed  or  to  be  constructed, 
which  deed  was  dated  the  26th  day  of  November,  1881. 

The  Trinity  and  Sabine  Railway  Company  made,  executed  and  delivered 
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a  deed  of  its  railroad  as  constructed  or  to  be  constructed,  which  deed  was 
dated  the  9th  day  of  December,  1882.  All  of  the  said  conveyances  were 
made  to  the  Missouri,  Kansas  and  Texas  Railway  Company  ;  and  by  virtue 
of  the  same  the  said  company  acquired  all  the  right,  title  and  interest  of 
the  said  respective  companies  in  and  to  the  railroads  constructed  or  to  be 
constructed,  their  appurtenances  and  the  property,  real  and  personal,  de- 
scribed in  the  said  deeds ;  and  that  the  said  railroads  and  property  there- 
upon became  subject  to  and  bound  by  the  lien  of  the  said  mortgage  of 
December  1,  1880. 


That  under  and  in  pursuance  of  the  authority  conferred  upon  it  as  stated 
in  the  eighth  subdivision  of  this  decree,  the  Missouri,  Kansas  and  Texas 
Railway  Company  constructed,  or  duly  and  lawfully  acquired  by  purchase, 
certain  lines  of  railroad  and  certain  branch  railroads  in  the  State  of  Texas 
in  respect  of  which  bonds  were  issued  under  the  said  mortgage  of  Decem- 
ber 1,  1880,  as  hereinafter  stated,  and  all  of  which  railroads  and  branches, 
together  with  the  equipment  thereunto  belonging  and  the  appurtenances 
thereunto  pertaining,  became  and  now  are  subject  to  the  lien  of  said  mort- 
gage of  December  1,  1880. 

The  following  is  a  description  of  the  said  railroad  and  of  the  said  branches 
89  constructed,  lawfully  purchased  or  acquired  in  the  State  of  Texas,  that 
is  to  say :  — 

(1)  Commencing  at  a  point  in  the  boundary  line  which  divides  the  State 
of  Texas  from  the  Indian  Territory,  which  point  is  about  five  miles  north 
of  the  town  of  Denison,  in  Grayson  county,  and  running  thence  in  a  south- 
erly direction  as  the  said  railroad  is  constructed  through  the  town  of  Deni- 
son ;  and  thence  in  a  southwesterly  direction  through  Grayson  county  to 
Whitesboro,  a  distance  of  about  twenty-five  miles ;  thence  in  a  westerly  di- 
rection to  Gainesville,  and  thence  in  a  westerly  direction  through  the  coun- 
ties of  Cook,  Montague  and  Clay,  to  Henrietta  in  said  last-named  county, 
a  distance  of  eighty-six  miles,  the  said  railroad  from  Whitesboro  to  Henri- 
etta being  known  as  the  Gainesville,  Henrietta  and  Western  Railway. 

(3)  All  and  singular  the  railroad,  as  the  same  is  constructed  and  operated, 
commencing  at  Fort  Worth,  in  Tarrant  county,  and  extending  thence  in  a 
southerly  direction  through  the  counties  of  Johnson,  Hill,  MoClennan  and 
Bell,  to  Taylor,  in  Williamson  county,  a  distance  of  one  hundred  and  sixty- 
three  miles. 

(3)  All  and  singular  the  railroad  as  the  same  is  constructed  and  operated, 
commencing  at  Taylor  and  extending  thence  through  the  counties  of  Will- 
iamson, Travis,  Bastrop  and  Fayette,  to  Boggy  Creek  Tank,  a  distance  of 
eighty-nine  miles,  the  said  railroad  being  known  and  designated  as  the  Tay- 
lor, Bastrop  and  Houston  Railway. 

(4)  Also  all  and  singular  the  line  of  railroad  as  now  constructed  and  op- 
erated, commencing  at  San  Marcos  in  Hays  county,  and  running  thence 
easterly  to  Lockhart,  in  Caldwell  county,  a  distance  of  sixteen  miles,  the 
said  railroad  being  known  as  the  Lockhart  Branch. 

(5)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  Denison,  in  Grayson  county,  and  running  thence  in  a  southeasterly  direc- 


1206  FORMS    AND   PEEOEDENTS.  [ApP.  V. 

tioD  through  the  counties  of  Grayson,  Fannin,  Hunt,  Rains,  to  Mineola,  in 
Wood  county,  a  distance  of  one  hundred  and  three  miles. 

(6)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  Dallas,  in  Dallas  county,  and  running  thence  in  a  northwesterly  direction 
to  Denton,  in  Denton  county,  a  distance  of  thirty-eight  miles. 

(7)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  Dallas,  in  Dallas  county,  and  running  thence  in  a  northeasterly  direction 
through  the  counties  of  Rockwall  and  Collin,  to  Greenville,  in  the  county 
of  Hunt,  a  distance  of  flfty-four  miles. 

(8)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  McKinney,  in  Collin  county,  and  running  thence  in  an  easterly  direction 
througli  the  counties  of  Hunt,  Hopkins,  Franklin,  Camp,  Morris  and  Cass, 
to  Jefferson,  in  the  county  of  Marion,  a  distance  of  one  hundred  and  fifty- 
five  miles. 

(9)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  Trinity,  in  Trinity  county,  and  running  thence  in  an  easterly  direction 
through  Polk  county  to  Colmesneil,  in  Tyler  county,  a  distance  of  sixty- 
seven  miles,  and  known  as  the  Trinity  and  Sabine  Railroad. 

(10)  Also  the  line  of  railroad  as  now  constructed  and  operated,  commencing 
at  Echo,  on  the  main  line,  in  Bell  county,  and  running  thence  in  a  westerly 
direction  to  Belton,  in  the  same  county,  a  distance  of  seven  and  fourteen 
one-hundredth  miles. 

All  of  the  aforesaid  described  railroads,  taken  together,  and  described  in 
this  subdivision  of  the  decree,  being  about  eight  hundred  and  two  (803)  miles 
in  length ;  and  also  all  lands  and  real  estate  of  every  kind  and  nature  and 
wheresoever  the  same  may  be  situate  in  the  State  of  Texas,  of  or  belonging 
to  the  said  Missouri,  Kansas  and  Texas  Railway  Company,  and  owned,  used, 
occupied  and  enjoyed  in  the  construction,  maintenance  and  operation  of 
the  said  eight  hundred  and  two  (802)  miles  of  railroad,  together  with  all 
depots,  station-houses,  freight-houses,  car-houses,  machine-shops,  cattle- 
yards,  and  all  other  buildings,  erections,  tenements,  structures  and  fixtures 
and  all  machinery,  tools,  rails,  ties,  tracks,  bridges,  viaducts,  culverts,  fences 
or  other  constructions  or  superstructures  to  the  said  railroad  belonging  or 
appertaining  thereto ;  and  also  all  locomotives,  tenders,  cars  and  other  roll- 
ing stock  or  equipments,  fuel,  supplies  and  materials  for  constructing, 
operating,  repairing  or  replacing  the  said  eight  hundred  and  two  (802)  miles 
of  railroad,  or  any  part  or  portion  of  the  same;  and  also  all  corporate  and 
other  franchises,  powers,  rights  and  privileges  held  and  owned  by  the  said 
Missouri,  Kansas  and  Texas  Railway  Company  and  pertaining  to  the  said 
eight  hundred  and  two  miles  of  constructed  road. 

XL 

That  on  the  1st  day  of  March,  1882,  a  certain  indenture  was  made,  exe- 
cuted and  delivered,  to  which  the  International  Railway  Improvement  Com- 
pany was  party  of  the  first  part,  the  Mercantile  Trust  Company  was  party 
of  the  second  part,  and  the  Missouri,  Kansas  and  Texas  Railway  Company 
was  party  of  the  third  part  By  the  said  indenture  certain  equipment  and 
rolling  stock  therein  described  was  sold,  assigned  and  transferred  to  the  said 
Mercantile  Trust  Company,  the  party  thereto  of  the  second  part,  for  the 
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purpose  of  bringing  under  and  subjecting  to  the  lien  and  conditions  of  the 
said  mortgage  of  December  1,  1880,  all  of  the  property  described  in  and  as- 
signed and  transferred  by  the  said  indenture.  The  following  is  a  descrip- 
tion of  the  equipment  and  rolling  stock  so  transferred : — 

One  thousand  (1,000)  box  cars,  numbered  from  flfty-eight  hundred  and 
two  (5,802)  to  sixty-eight  hundred  and  one  (6,801),  both  inclusive,  built  by 
the  Lebanon  Manufacturing  Company. 

Four  hundred  (400)  coal  cars,  numbered  from  thirty-four  hundred  and 
fifty-eight  (3,458)  to  thirty-eight  hundred  and  'fifty-seven  (3,857),  both  inclu- 
sive ;  four  hundred  and  fifty  (450)  stock  flat  cars,  numbered  from  four  thou- 
sand (4,000)  to  forty-three  hundred  and  ninety-nine  (4,399)  and  from  eight 
thousand  (8,000)  to  eight  thousand  and  forty-nine  (8,049),  all  inclusive,  and 
one  hundred  and  fifty  (150)  stock  cars,  numbered  from  eight  tViousand  and 
fifty  (8,050)  to  eighty-one  hundred  and  ninety-nine  (8,199),  both  inclusive,  all 
built  by  the  Lehigh  Manufacturing  Company. 

Ten  (10)  passenger  coaches,  numbered  from  thirty-nine  (89)  to  forty-eight 
(48),  both  inclusive,  and  six  (6)  baggage  cars,  numbered  from  twenty-three 
(33)  to  twenty-eight  (28),  both  inclusive,  built  by  the  Ohio  Falls  Car  Com- 
pany. 

Fifteen  (15)  caboose  cars,  numbered  from  sixty-two  (62)  to  seventy-six  (76), 
both  inclusive,  built  by  the  Missouri  Car  and  Foundry  Company. 

Thirty  (30)  locomotive  engines  numbered  from  one  hundred  and  forty 
(440)  to  one  hundred  and  forty-two  (142),  one  hundred  and  forty-five  (145) 
one  hundred  and  forty-seven  (147),  two  hundred  and  sixty-five  (265)  to  two 
hundred  and  seventy-seven  (277),  two  hundred  and  eighty-one  (281)  to  two 
hundred  and  eighty-three  (283),  two  hundred  and  eighty-five  (285),  two  hun- 
dred and  eighty-seven  (287),  two  hundred  and  ninety  (290)  to  two  hundred 
and  ninety-four  (294),  two  hundred  and  ninety-six  (296),  and  two  hundred 
and  ninety-seven  (297),  all  inclusive. 

Thirty-seven  (37)  hand  and  thirty- three  push  cars.  Also  the  following 
described  additional  rolling  stock  acquired  through  the  Missouri,  Kansas 
and  Texas  Railway  Co.,  viz. :  — 

Ten  (10)  box  cars  numbered  from  eight  hundred  and  eighty-four  (884)  to 
eight  hundred  and  ninety-three  (893),  both  inclusive ;  twenty  (20)  flat  cars, 
numbered  from  forty-nine  hundred  and  forty-one  (4,941)  to  forty-nine  hun- 
dred and  sixty  (4,960),  both  inclusive;  two  (2)  combination  passenger  cars 
numbered  thirty-seven  (37)  and  thirty-eight  (38) ;  two  (2)  caboose  cars  num- 
bered fifty-three  (53)  and  fifty-four  (54),  three  (3)  locomotive  engines,  num- 
bered from  ninety-six  (96)  to  ninety-eight  (98),  both  inclusive. 

One  hundred  and  fifty  (150)  box  cars,  numbered  from  five  hundred  and 
eighty-four  (584)  to  seven  hundred  and  thirty-three  (733),  both  inclusive ; 
fifty  (50)  stock  cars,  numbered  from  thirteen  hundred  and  fifty-one  (1,351) 
to  fourteen  hundred  (1,400),  both  inclusive ;  fifty  (50)  flat  cars,  numbered 
from  forty-eight  hundred  and  sixty-six  (4,866)  to  forty-nine  hundred  and 
fifteen  (4,915) ;  twenty-five  (35)  coal  cars,  numbered  from  forty-nine  hundred 
and  sixteen  (4,916)  to  forty-nine  hundred  and  forty  (4,940),  both  inclusive ;  ten 
(10)  cabin  cars,  numbered  from  forty-one  (41)  to  fifty  (50),  both  inclusive,  and 
twenty  (20)  locomotive  engines,  numbered  from  sixty-eight  (68)  to  seventy- 
.  seven  (77),  and  from  seventy-nine  (79)  to  eighty-eight  (88),  all  inclusiva 
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XIL 

That  by  the  twelfth  section  of  the  said  mortgage  of  December  1,  1880,  it 
was  mutually  agreed  by  and  between  the  parties  thereto  that  if  the  said 
Missouri,  Kansas  and  Texas  Railway  Company  should,  in  addition  to  the 
roads  and  branches  contemplated  by  the  said  mortgage  and  provided  for 
therein,  determine,  under  any  right  or  franchise  owned  by  it,  or  which  it 
might  thereafter  acquire,  to  still  further  extend  its  road  into  Mexico  or  else- 
where, or  build  branches  of  its  road,  or  become  the  owner  or  permanent 
lessee  of  any  other  railroad  already  constructed,  then,  for  every  such  exten- 
sion and  branch  and  every  such  railroad  constructed  or  to  be  constructed  or 
acquired  or  permanently  leased,  a  further  issue  of  bonds  in  addition  to  the 
forty-five  million  dollars  mentioned  and  provided  for  in  the  said  mortgage 
of  December  1,  1880,  might  be  made  under  the  said  mortgage  by  the  said 
Missouri,  Kansas  and  Texas  Railway  Company ;  provided,  however,  that  the 
aggregate  amount  of  the  said  bonds  should  not  exceed  the  rate  of  twenty 
thousand  dollars  for  every  mile  of  road  thus  constructed,  acquired  or  leased. 

It  was  also  in  the  same  section  provided  that  the  Missouri,  Kansas  and 
Texas  Railway  Company  should  execute  and  deliver  to  the  Mercantile  Trust 
Company,  as  trustee,  its  successor  or  successors,  upon  any  such  further  issue 
of  bonds,  any  further  reasonable  and  necessary  trust  deed  to  bring  in  and 
subject  to  the  condition  of  the  said  mortgage  of  December  1,  1880,  every 
such  extended  or  future-acquired  road  and  every  other  land  or  property, 
real  or  personal,  that  might  thereafter  be  acquired  by  the  said  railway  com- 
pany for  the  purpose  and  with  the  intent  of  securing  the  payment  of  the 
said  bonds,  composing  every  such  increase  of  issue,  as  well  as  the  bonds 
which  had  theretofoi'e  been  issued,  equally  and  alike  upon  the  property  of 
the  said  Missouri,  Kansas  and  Texas  Railway  Company,  and  also  to  secure 
the  interest  due  and  to  grow  due  on  the  said  bonds  or  any  of  them  in  the 
same  manner  as  if  all  said  bonds  had  been  originally  secured  by  one  and  the 
same  indenture. 

XIII. 

That  on  the  1st  day  of  December,  1886,  an  indenture  was  made,  executed 
and  delivered  by  the  Missouri,  Kansas  and  Texas  Railway  Company  to  the 
Mercantile  Trust  Company,  by  which  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  granted,  bargained  and  conveyed  to  the  said  Mercantile 
Trust  Company,  as  trustee,  and  for  the  purpose  of  bringing  in  the  property 
in  the  said  indenture  described,  and  subjecting  the  same  to  the  lien  of  the 
said  mortgage  of  December  1,  1880,  the  following  described  railroads  and 
property ;  that  is  to  say :  — 

First. —  All  and  singular  the  railroad  and  property  of  the  Taylor,  Bastrop 
and  Houston  Railroad  Company,  extending  from  Taylor,  in  Williamson 
county,  in  the  State  of  Texas,  in  a  southeasterly  direction  by  way  of  the 
town  of  Elgm,  through  the  counties  of  Williamson,  Travis  and  Bastrop,  to 
the  town  of  Bastrop,  and  thence  through  the  counties  of  Bastrop,  Fayette, 
Colorado,  Austin,  Waller  and  Harris,  to  the  city  of  Houston,  in  said  State 
of  Texas,  a  distance  of  one  hundred  and  sixty-two  miles,  more  or  less. 

Second. —  All  and  singular  the  railroad  and  property  of  the  Dallas  and 
Greenville  Railway  Company,  extending  from  Greenville,  in  Hunt  county. 
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in  said  State  of  Texas,  in  a  southwesterly  direction  to  the  city  of  Dallas,  in 
Dallas  county,  in  said  State,  a  distance  of  fifty-two  miles,  more  or  less. 

Third. —  All  and  singular  the  railroad  and  property  of  the  Gainesville, 
Henrietta  and  Western  Railway  Company,  extending  from  Gainesville,  in 
Cook  county,  in  said  State  of  Texas,  in  a  westerly  direction,  through  the 
counties  of  Cook,  Montague,  Clay  and  Archer,  to  a  point  at  or  near  the 
center  of  Taylor  county,  in  said  State,  a  distance  of  one  hundred  and  thirty 
miles,  more  or  less. 

Fourth. —  And  all  and  singular  the  railroad  and  property  of  the  Dallas 
and  Waco  Railway  Company,  extending  from  Dallas,  in  Dallas  county,  in 
said  State  of  Texas,  in  a  southwesterly  direction  through  the  counties  of 
Dallas,  Ellis,  Hill  and  McLennan,  a  distance  of  ninety  miles,  more  or  less, 
as  the  same  shall  be  located  and  constructed ;  but  the  title  to  the  said  rail- 
road and  property  of  the  Dallas  and  Waco  Railway  Company  never  was 
actually  conveyed  to  the  Missouri,  Kansas  and  Texas  Railway  Company,  and 
no  bonds  have  ever  been  issued  under  the  said  mortgage  of  December  1, 
1880,  on  account  of  any  portion  of  the  said  Dallas  and  Waco  Railway  Com- 
pany. 

The  property  thereby  conveyed  incSluded  all  and  singular  the  rights  of 
way  of  such  railways  and  branches  above  described,  and  the  parcels  of  land 
constituting  said  rights  of  way  and  all  additions  thereto,  which  might  be 
thereafter  acquired  by  the  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany, and  all  depots,  depot  grounds,  tracks,  station-houses,  engine-houses, 
car-houses,  freight-houses,  wood-houses,  work-houses;  machine-shops  and 
all  locomotives,  tenders,  cars  and  other  rolling  stock  or  equipments,  and  all 
rails,  ties,  chairs,  machinery,  tools  and  other  implements  used  for  operating 
and  repairing  said  railroads  and  branches  or  any  part  thereof,  together  with 
all  the  equipments  or  appurtenances  whatsoever  thereunto  belonging, 
whether  then  held  or  thereafter  acquired,  and  all  franchises  connected  with 
or  relating  to  said  railroads  or  branches,  or  the  construction,  maintenance 
or  use  thereof,  with  all  rights,  powers,  privileges,  franchises,  immunities 
and  exceptions  of  every  kind  and  nature  appertaining  to  the  said  Missouri, 
Kansas  and  Texas  Railway  Company  in  connection  therewith,  and  all  the 
estate,  right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever, in  law  as  well  as  in  equity,  present  or  prospective,  of  the  said  Mis- 
souri, Kansas  and  Texas  Railway  Company  in  and  to  the  same,  and  every 
part  and  parcel  thereof,  with  the  appurtenances. 

XIV. 

That  under  and  in  pursuance  of  the  powers  and  franchises  of  the  said 
company  hereinbefore  described,  and  in  conformity  with  the  terms  of  the 
said  mortgage  of  December  1,  1880,  the  said  Missouri,  Kansas  and  Texas 
Railway  Company  also  acquired  the  right  and  title  to  two  certain  branch 
railroads  with  the  property  and  appurtenances  thereto  belonging,  situated 
in  the  Indian  Territory  and  described  as  follows :  — 

The  first  branch  beginning  at  Atoka,  a  point  on  the  main  line  of  the  said 
railroad  in  Indian  Territory,  and  extending  thence  in  a  northwesterly  di- 
rection about  seven  miles  to  the  Lehigh  Coal  Mines. 
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The  second  of  the  said  branches  commencing  at  McAlester,  a  point  on  the 
main  railroad  of  the  said  company  in  the  Indian  Territory,  and  extending 
thence  in  an  easterly  direction  a  distance  of  five  miles  to  the  Osage  Coal 
Mines. 

Both  of  the  said  branches  are  subject  to  the  lien  of  the  said  mortgage  of 
December  1,  1880,  and  form  part  of  the  security  of  the  bonds  issued  under 
the  same. 

XV. 

That  on  the  1st  day  of  December,  1887,  the  Missouri,  Kansas  and  Texas 
Railway  Company  made,  executed  and  delivered  to  the  said  Mercantile 
Trust  Company,  as  trustee,  a  further  indenture  whereby  it  granted,  bar- 
gained, sold,  assigned  and  transferred  to  the  said  Mercantile  Trust  Com- 
pany, as  trustee,  the  property  and  equipments  in  the  said  indenture  described 
for  the  purpose  of  bringing  the  same  under  and  subjecting  the  same  to  the 
lien  of  the  said  mortgage  of  December  1,  1880. 

The  following  is  a  description  of  the  property  and  equipments  so  trans- 
ferred :  — 

Eight  hundred  (800)  box  oars,  numbered  from  9,000  to  9.799,  both  inclu- 
sive, built  by  the  Missouri  Car  and  Foundry  Company  of  St  Louis,  Mis- 
souri. 

Five  hundred  (500)  coal  cars,  numbered  from  5,000  to  5,499,  both  inclusive, 
built  by  the  Barney  and  Smith  Manufacturing  Company  of  Dayton,  Ohio. 

Two  hundred  and  fifty  (850)  stock  cars,  numbered  from  8,200  to  8,449, 
both  inclusive,  built  by  the  said  Missouri  Car  and  Foundry  Company  of  St 
Louis,  Missouri. 

Twenty-five  (25)  passenger  coaches,  numbered  from  50  to  74,  both  inclu- 
sive, built  by  the  Gilbert  Car  Manufacturing  Company  of  Troy,  New  York. 

Ten  (10)  combinations  cars,  numbered  from  75  to  84,  both  inclusive,  built 
by  the  said  Gilbert  Car  Manufacturing  Company. 

Twenty  (20)  locomotive  engines,  numbered  from  501  to  520,  both  inclu- 
sive, built  by  the  Baldwin  Locomotive  Works  of  Philadelphia,  Pennsylvania. 

XVL 

That  bonds  numbered  from  1  to  18,217,  both  inclusive,  were  reserved  and 
set  aside  by  the  terms  of  the  said  mortgage  of  December  1,  1880,  and  were 
to  be  issued  and  used  only  in  exchange  for  bonds  equal  in  amount,  and 
which,  at  the  time  of  the  execution  of  the  mortgage,  were  outstanding  under 
the  following  underlying  or  divisional  mortgages  which  were  prior  liens  on 
part  of  the  premises  which  were  made  subject  to  the  lien  of  the  said  mort- 
gage of  December  1,  1880 ;  that  is  to  say,  bonds  issued  under  the  mortgage 
of  the  Union  Pacific  Railway  Company,  Southern  Branch ;  bonds  issued 
under  the  mortgage  made  by  the  Tebo  and  Neosho  Railroad  Company ; 
bonds  issued  by  the  Hannibal  and  Central  Missouri  Railroad  Company ; 
bonds  issued  under  the  consolidated  mortgage  of  February  1,  1871,  and  the 
mortgages  additional  thereto,  dated  respectively  June  1,  1878,  November  1, 
1872,  and  June  1,  1873.  None  of  the  said  bonds  numbered  from  1  to  18,817, 
both  inclusive,  have  ever  been  exchanged  for  any  of  the  said  underlying  or 
divisional  bonds,  and  none  of  the  said  bonds  are  outstanding  or  entitled  to 
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share  in  any  portion  of  the  proceeds  of  the  mortgaged  premises  which  may 
arise  out  of  any  sale  to  be  had  under  the  provisions  of  this  decree. 

Bonds  numbered  from  18,218  to ,  both  inclusive,  amounting  in  the- 

aggregate  to  $9,881,000,  have  been  issued  under  the  said  mortgage  of  Decem- 
ber 1, 1880,  for  the  purpose  of  retiring  income  bonds  issued  under  a  certain 
mortgage  made  by  the  said  Missouri,  Kansas  and  Texas  Railway  Company^ 
dated  April  1,  1876,  and  for  the  further  purpose  of  retiring  the  coupons 
or  scrip  certificates  representing  interest  accrued  thereon.  The  said  bonds 
are  now  outstanding  and  bear  interest  secured  by  coupons  annexed  to  the 
said  bonds  at  the  rate  of  five  per  centum  per  annum.  Each  coupon  repre- 
sents six  months'  interest  for  the  period  immediately  preceding  its  date. 

Bonds  nunabered  28,218  to  46,495,  both  inclusive,  were  issued  from  time 
to  time  for  the  purpose  of  paying  for  construction  of  railroad  and  for  the 
acquisition  of  the  same,  forming  the  main  line,  and  the  extensions  and 
branches  of  said  railroad  hereinbefore  described  and  situate  in  the  State 
of  Texas;  and  also  for  the  purpose  of  securing  and  acquiring  the  new 
equipment  and  rolling  stock  hereinbefore  referred  to.  Of  the  said  bonds 
$17,984,000  are  now  outstanding  and  bear  interest  secured  by  coupons  an- 
nexed to  the  said  bonds  at  the  rate  of  six  per  centum  per  annum.  Each. 
coupon  represents  six  months'  interest  for  the  period  immediately  preceding 
'.ts  date. 

XVIL 

That  on  the  4th  day  of  May,  1881,  a  certain  indenture  of  lease,  dated  the 
1st  day  of  December,  1880,  between  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  party  of  the  first  part,  and  the  Missouri  Pacific  Railway 
Company,  party  of  the  second  part,  was  made,  executed  and  delivered. 
Under  and  by  virtue  of  the  terms  of  this  lease  the  defendant,  the  Missouri 
Pacific  Railway  Company,  operated  all  the  railroads  of  the  Missouri,  Kan- 
sas and  Texas  Railway  Company,  together  with  its  branches  and  leased 
lines,  from  at  or  about  the  date  of  the  lease  until  the  1st  day  of  November, 
1888,  when  the  possession  of  the  said  railroads  was  transferred  and  deliv- 
ered to  George  A.  Eddy  and  Harrison  C.  Cross,  the  receivers  appointed  in 
this  cause.  The  said  lease  to  the  Missouri  Pacific  Railway  Company  is  sub- 
sequent to  the  said  mortgage  of  December  1,  1880,  and  is  subject  to  its  lien. 

By  the  terms  of  the  said  lease  the  Missouri  Pacific  Railway  Company 
undertook  and  agreed  to  apply  the  earnings  of  the  said  railroad  to  the 
payment  of  operating  expenses,  fixed  charges  and  otiier  obligations  of  the 
Missouri.  Kansas  and  Texas  Railway  Company  specified  in  the  said  lease ; 
and  it  was  further  provided  that  if  the  net  earnings  or  revenues  should  not 
be  sufficient  to  provide  for  the  fixed  charges  on  the  demised  property, 
the  lessee  might  elect  either  to  advance  the  funds  required  from  time  to 
time  to  pay  the  interest  on  bonds  and  other  fixed  charges,  or  said  lessee 
might  elect  not  to  advance  any  such  deficit ;  and  in  that  event  it  was  pro- 
vided that  when  the  interest  on  the  first  and  general  consolidated  mort- 
gagebonds  and  underlying  bonds  should  have  remained  unpaid  for  a  period 
of  six  months,  the  Missouri,  Kansas  and  Texas  Railway  Company  might 
thereupon  elect  to  terminate  the  lease  and  to  receive  back  the  property  on 
the  payment  of  any  balance  of  indebtedness  then  due  from  it  to  the  lessee. 
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The  said  net  revenues  were  not  sufiicient  to  provide  for  the  payment  of  the 
flaid  fixed  charges  during  the  years  1888  and  1889,  and  the  interest  which 
became  due  on  the  first  and  general  consolidated  mortgage  bonds  and 
underlying  bonds  on  the  1st  of  July,  1888,  on  the  1st  of  August,  1888,  on  the 
1st  of  January,  1889,  on  the  1st  of  February,  1889,  and  the  interest  which 
has  become  due  on  the  said  bonds  since  those  dates,  has  not  been  paid,  and 
all  of  the  said  interest  has  remained  unpaid  for  a  period  exceeding  six 
months,  and  the  said  Missouri  Pacific  Railway  Company  has  elected  not  to 
pay  the  same.  The  Missouri,  Kansas  and  Texas  Railway  Company  has 
■elected  to  terminate  the  said  lease  to  the  Missouri  Pacific  Railway  Com- 
pany, dated  the  4th  day  of  May,  1881,  and  to  receive  back  the  said  property, 
and  has  paid  or  adjusted  all  the  indebtedness  due  from  it  to  the  Missouri 
Pacific  Railway  Company,  and  the  said  lease  to  the  Missouri  Pacific  Rail- 
way Company  has  ceased  and  determined. 

XVIII. 

That  on  or  about  the  Ist  day  of  April,  1881,  a  certain  agreement  was  made, 
executed  and  delivered,  wherein  the  Texas  and  Pacific  Railway  Company, 
a  corporation  organized  under  the  acts  of  congress  of  the  United  States, 
was  party  of  the  first  part,  and  the  Missouri,  Kansas  and  Texas  Railwaj 
Company,  the  defendant  herein,  was  party  of  the  second  part  Under  the 
said  agreement  the  right  to  the  joint  use  of  the  track  and  railroad  as  con- 
structed between  Whltesboro  and  Fort  Worth,  a  distance  of  seventy-one 
miles  or  thereabouts,  under  the  terms  and  conditions  stated  in  said  agree- 
ment, was  acquired  by  the  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany. That  all  the  rights  of  the  Missouri,  Kansas  and  Texas  Railway 
Company  in  and  under  the  said  contract  have  been  conveyed  to  the  said 
Mercantile  Trust  Company  and  are  covered  by  and  subject  to  the  lien  of  the 
said  mortgage  of  December  1,  1880. 

That  the  amount  of  the  indebtedness  of  the  defendant,  ^Ue  idissouri,  Kan- 
sas and  Texas  Railway  Company,  which  is  secured  by  liens  oa  the  property 
of  the  said  company,  which  liens  are  prior  in  point  of  time  to  the  lien  of  the 
general  consolidated  mortgage  of  December  1, 1880,  is  as  follows :  — 

A  mortgage  made  by  the  Union  Pacific  Railway  Company,  Southern 
Branch,  dated  the  14th  day  of  November,  1868,  to  Russell  Sage  and  N.  A. 
Cowdrey,  as  trustees,  conveying  that  part  of  the  railroads  hereinbefore  de- 
scribed, and  extending  from  Junction  City,  in  the  State  of  Kansas,  down 
the  valley  of  the  Neosho  river,  through  the  counties  of  Davis,  Morris,  Lyon, 
Coffey,  Woodson,  Allen,  Neosho  and  Labette,  to  the  State  line  between  the 
Neosho  river  and  the  western  boundary  of  Labette  county,  together  with 
the  rolling  stock  appertaining  to  the  said  railroad ;  and  also  all  the  lands, 
and  claims  to  lands,  which  were  granted  to  the  State  of  Kansas  by  acts  of 
congress  of  the  United  States,  and  subsequently  granted  by  the  State  of 
Kansas  to  the  said  Union  Pacific  Railway  Company,  Southern  Branch,  or 
such  lands  as  should  thereafter  be  donated  or  granted  by,  or  in  any  other 
manner  obtained  from,  the  United  States,  or  from  or  through  the  said  State 


App.  v.]  fokms  and  pkkoedents.  1213 

•of  Kansas,  to  aid  in  building  the  said  railroad  of  said  railway  company,  or 
any  part  of  it  The  said  Union  Pacific  Railway  Company,  Southern  Branch, 
subsequently  changed  its  name,  and  became,  and  now  is,  the  Missouri,  Kan- 
sas and  Texas  Railway  Company,  the  defendant  in  this  action. 

Of  the  bonds  issued  under  the  said  mortgage  of  November  14,  1868,  there 
are  now  outstanding,  or  in  the  hands  of  the  trustees  thereof,  the  amount  of 
two  million  and  nine  thousand  ($3,009,000)  dollars. 

The  Missouri,  Kansas  and  Texas  Railway  Company  on  the  1st  day  of  July, 
188S,  made  default  in  the  payment  of  the  instalment  of  interest  then  matur- 
ing upon  the  bonds  secured  by  the  said  mortgage,  and  that  the  said  com- 
pany has  made  similar  defaults  on  each  instalment  of  interest  maturing  on 
said  bonds  since  that  date ;  and  that  all  of  the  said  interest  remains  due  and 
unpaid.  That  a  majority  of  the  holders  of  the  said  bonds  have  elected,  in 
pursuance  of  the  terms  of  the  said  mortgage,  that  the  whole  principal  sum 
mentioned  in  each  and  all  of  the  said  mortgage  bonds  now  outstanding  shall 
forthwith  become  due  and  payable,  and  that  the  whole  amount  due  on  said 
bonds  for  principal  and  for  interest  is  now  due  and  payable. 

2X. 

That  on  or  about  the  1st  day  of  June,  1870,  a  mortgage  was  made  by  the 
Tebo  and  Neosho  Railway  Company  to  the  Union  Trust  Company  of  New 
York,  as  trustee,  dated  June  1,  1870,  and  that  the  said  mortgage  conveyed 
to  the  said  trustee  part  of  the  railroads  hereinbefore  described,  bemg  the 
railroad  as  constructed  and  extending  from  Sedalia  in  Pettis  county  and 
State  of  Missouri,  to  the  western  boundary  of  said  State,  a  distance  of  about 
one  hundred  miles ;  and  also  the  railroad  extending  from  Sedalia,  northerly 
to  Moberly,  in  the  State  of  Missouri,  a  distance  of  seventy-two  miles. 

Certam  bonds  were  issued  under  the  said  mortgage,  and  that  after  the 
issue  of  the  same  the  said  Tebo  and  Neosho  Railway  Company,  by  virtue  of 
the  power  and  authority  conferred  upon  it  by  the  statutes  of  the  State  of 
Missouri,  conveyed  the  said  railroad,  and  all  the  corporate  rights  and  fran- 
chises held  and  owned  by  the  said  company,  to  the  Missouri,  Kansas  and 
Texas  Railway  Company,  and  the  said  last-named  company  became  the 
owner  thereof,  and  vested  with  all  the  corporate  rights,  powers  and  fran- 
chises appertaining  thereto,  subject,  however,  to  the  lien  of  the  said  mort- 
gage of  June  1,  1870. 

Of  the  bonds  issued  under  the  said  mortgage  there  are  now  outstanding 
bonds  to  the  amount  of  threa  hundred  and  forty-six  thousand  ($346,000) 
dollars.  All  of  the  interest  which  has  accrued  upon  the  said  bonds  has 
been  paid  by  the  receivers  in  this  suit  under  orders  heretofore  made,  and 
that  the  principal  sum  of  the  said  bond,  together  with  the  interest  accruing 
and  to  accrue  thereon,  remains  due,  or  to  become  due,  on  said  bonds. 

XXL 

That  the  Hannibal  and  Central  Missouri  Railway  Company  made,  issued 
and  delivered  to  the  Farmers'  Loan  and  Trust  Company,  of  the  city  of  New 
York,  a  certain  trust  deed  or  mortgage,  bearing  date  the  20th  day  of  April, 
1870,  whereby  it  conveyed  to  the  said  trustee  part  of  the  railroads  hereinbe- 
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fore  described,  being  the  railroad  as  constructed  and  extending  from  Han- 
nibal, in  the  State  of  Missouri,  to  Moberly,  in  said  State,  a  distance  of  seventy- 
miles. 

Bonds  were  issued  under  said  mortgage  amounting  in  the  aggregate  to 
the  principal  sum  of  one  million  one  hundred  thousand  ($1,100,000)  dollars, 
■which  bonds  were  payable  to  bearer  at  the  agency  of  the  Missouri,  Kansas 
and  Texas  Railway  Company,  in  the  city  of  New  York,  on  the  1st  day  of 
May,  1890.  Of  the  bonds  so  issued  there  are  now  outstanding  bonds  to  the 
amount  of  six  hundred  and  sixty-four  thousand  dollars  ($664,000).  All  of 
the  interest  which  has  accrued  on  the  said  bonds  up  to  the  date  of  this  de- 
cree has  been  paid  by  the  said  Missouri,  Kansas  and  Texas  Railway  Com- 
pany or  by  the  receivers  under  orders  of  this  court  The  principal  of  the 
said  bonds  is  due  and  payable  on  the  1st  day  of  May,  1890. 

After  the  issue  of  the  said  bonds  the  Missouri,  Kansas  and  Texas  Railway 
Company  purchased  and  became  the  owner  of  the  Hannibal  and  Central 
Missouri  Railroad  Company,  together  with  the  corporate  rights,  powers, 
privileges  and  franchises  and  all  the  property,  real  and  personal,  belonging 
to  the  said  Hannibal  and  Central  Missouri  Railroad  Company. 

XXII. 

That  the  said  Hannibal  and  Central  Missouri  Railroad  Company  made, 
executed  and  delivered  to  the  New  York  Guaranty  and  Indemnity  Company, 
of  the  city  of  New  York,  a  second  trust  deed  or  second  mortgage,  bearing 
date  the  1st  day  of  February,  1872,  whereby  it  conveyed  to  the  said  trustee 
its  railroad  hereinbefore  described,  and  the  franchises  and  property,  real 
and  personal,  thereto  belonging. 

Bonds  were  issued  under  said  mortgage  to  the  aggregate  principal  sum 
of  two  hundred  and  fifty  thousand  ($250,000)  dollars.  All  of  the  interest 
which  has  become  due  on  the  said  bonds  up  to  the  date  of  this  decree  has 
been  paid  by  the  said  company  or  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  or  by  the  said  receivers  under  orders  of  this  court ;  and  all 
the  principal  sums  due  on  said  bonds  have  been  paid,  except  that  there  are 
now  outstanding  of  the  bonds  so  issued  an  amount  of  thirty-two  thousand 
($32,000)  dollars,  and  the  said  outstanding  bonds,  together  with  the  interest 
accruing  and  to  accrue  thereon,  will  become  due  and  payable  on  the  1st 
day  of  May,  1892. 

XXIIL 

That  the  Missouri,  Kansas  and  Texas  Railway  Company  made,  executed 
and  delivered  a  mortgage  or  deed  of  trust  to  the  Union  Trust  Company  of 
New  York,  as  trustee,  dated  February  1,  1871 ;  that  by  the  said  mortgage 
the  said  Missouri,  Kansas  and  Texas  Railway  Company  conveyed  to  the  said 
trustee  part  of  the  railroad  hereinbefore  described,  and  being  the  railroads 
of  the  Missouri,  Kansas  and  Texas  Railway  Company,  in  the  States  of 
Kansas  and  in  the  Indian  Territory,  excepting  therefrom  two  branch  lines 
in  the  Indian  Territory,  one  extending  from  the  main  line  of  the  said  rail- 
way to  the  Osage  mines,  a  distance  of  five  miles,  and  the  other  extending 
from  the  said  main  line  to  the  Atoka  mine,  a  distance  of  seven  miles,  and 
also  conveying  so  much  of  the  said  railroad  in  the  State  of  Missouri  as  then 
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extended  from  Sedalia  in  Pettis  county  to  the  western  boundary  of  said 
State; 

Bonds  ^ere  issued  under  the  said  mortgage,  and  that  the  same  are  now- 
outstanding  to  the  aggregate  principal  sum  of  ten  million  four  hundred 
and  ninety-three  thousand  ($10,493,000)  dollars. 

XXIV. 

That  the  Missouri,  Kansas  and  Texas  Bailway  Company  made,  executed 
and  delivered  to  the  Union  Trust  Company  of  New  York,  as  trustee,  an  addi- 
tional mortgage  dated  the  1st  day  of  June,  1873,  and  that  by  the  said  mortgage 
the  said  railway  company  conveyed  to  the  said  trustee  part  of  the  railroads 
hereinbefore  described,  being  the  railroad  extending  from  Sedalia  northerly 
to  Moberly,  a  distance  of  seventy-two  miles ;  and  also  the  railroad  extending 
from  Eolden  to  the  westerly  boundary  line  of  the  State  of  Missouri,  a  dis- 
tance of  thirty-eight  miles ;  and  from  the  said  westerly  boundary  line  to 
Paola,  a  distance  of  fifteen  miles ;  the  said  last-mentioned  railroad  being 
the  same  railroad  which  was  subsequently  leased  by  the  Missouri,  Kansas 
and  Texas  Railway  Company  to  the  Missouri  Pacific  Railway  Company  as 
hereinbefore  stated. 

Under  the  said  additional  mortgage  of  June  1, 1872,  bonds  were  issued 
and  are  now  outstanding  to  the  aggregate  principal  sum  of  two  million 
four  hundred  and  ninety-eight  thousand  ($2,498,000)  dollars. 

XXV. 

That  the  Missouri,  Kansas  and  Texas  Railway  Company  made,  executed 
and  delivered  to  the  Union  Trust  Company  of  New  York,  as  trustee,  a  fur- 
ther additional  dated  the  1st  day  of  November,  1872,  and  that  it  was  intended 
by  the  said  mortgage  to  convey  to  the  said  Trust  Company  a  railroad  in- 
tended to  be  constructed  and  built  and  extending  from  a  point  at  or  near 
Fort  Gibson,  in  the  Indian  Territory,  southeasterly  to  Fort  Smith,  in  the 
State  of  Arkansas,  a  distance  of  eighty  miles;  but  that  no  portion  of  the 
said  railroad  was  ever  built  or  the  title  thereto  acquired,  and  that  no  prop- 
erty under  the  description  contained  in  said  mortgage  is  included  in  the 
decree  of  foreclosure  and  sale  to  be  entered  in  this  action. 

Bonds  were  issued  under  the  said  mortgage  and  are  now  outstanding  to 
the  aggregate  principal  sum  of  one  million  one  hundred  and  eighty-two 
thousand  ($1,182,000)  dollars. 

XXVL 

That  the  Missouri,  Kansas  and  Texas  Railway  Company  made,  executed 
and  delivered  to  the  Union  Trust  Company  of  New  York,  as  trustee,  a  fur- 
ther additional  mortgage,  dated  the  Ist  day  of  June,  1873,  whereby  it  con- 
veyed to  the  said  trustee  part  of  the  railroads  hereinbefore  described,  being 
the  railroad  constructed  from  Hannibal  to  Moberly,  a  distance  of  seventy 
milea 

Bonds  were  issued  under  the  said  mortgage  and  are  now  outstanding  to 
the  aggregate  principal  sum  of  seven  hundred  and  four  thousand  ($704,000) 
dollars. 
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All  of  the  bonds  issued  under  the  said  mortgage  of  June  1,  1872,  Novem- 
ber 1, 1873,  and  June  1,  1873,  were  issued  under  and  in  pursuance  of  the 
terms  and  provisions  of  the  said  mortgage  of  February  1,  1871,  and  that  the 
said  four  mortgages  in  effect  constitute  one  mortgage,  and  that  all  the  prop- 
erty conveyed  in  all  of  the  said  mortgages  was  conveyed  to  the  Union  Trust 
Company  as  trustee  for  the  equal  security  of  all  the  bonds  issued  thereunder 
and  now  outstanding.  That  the  aggregate  amount  of  all  the  bonds  out- 
standing under  the  said  four  mortgages  is  fourteen  million  eight  hundred 
and  seventy -seven  thousand  ($14,877,000)  dollars. 


XXVIL 

That  on  the  Ist  day  of  August,  1888,  default  was  made  by  the  Missouri,. 
Kansas  and  Texas  Railway  Company  in  the  payment  of  the  six  months'  in- 
terest then  due  on  all  of  the  said  bonds ;  and  that  defaults  in  the  payment 
of  subsequent  instalments  of  interest  have  been  made  by  the  said  company 
on  the  1st  days  of  February,  1889,  August,  1889,  and  February,  1890. 

In  conformity  with  the  provisions  of  the  said  mortgage  of  February  1, 
1871,  and  of  the  said  mortgage  of  June  1,  1872,  and  of  the  said  mortgage  of 
November  1,  1872,  and  the  said  mortgage  of  June  1,  1873,  a  majority  of  the 
holders  of  all  the  bonds  issued  under  the  said  four  mortgages  have  elected 
that  the  principal  sum  thereby  secured  shall  be  forthwith  due  and  payable. 
The  whole  of  the  principal  of  the  said  bonds,  together  with  all  the  arrears 
of  interest  thereon,  is  now  due  and  paya:ble,  and  that  the  lien  of  the  said 
principal  sum  and  of  the  said  interest  is  prior  and  superior  to  the  lien  of  the 
said  mortgage  of  December  1,  1880,  as  to  all  the  premises  hereinbefore  re- 
ferred to  and  conveyed  by  the  said  mortgages  of  February  1,  1871,  June  1, 
1873,  November  1,  1873,  and  June  1,  1873. 


XXVIIL 

That  the  Missouri,  Kansas  and  Texas  Railway  Company  made,  executed 
and  delivered  to  the  Union  Trust  Company  of  New  York,  as  trustee,  a  cer- 
tain mortgage  or  deed  of  trust  dated  the  1st  day  of  April,  1876,  whereby  it 
conveyed  to  the  said  trustee  part  of  the  railroads  hereinbefore  described,  and 
being  all  the  railroads  of  the  said  Missouri,  Kansas  and  Texas  Railway' 
Company  in  the  States  of  Missouri  and  Kansas,  and  in  the  Indian  Territory, 
except  the  said  two  branch  lines  in  the  Indian  Territory  extending  to  the 
Osage  and  Atoka  mines  respectively. 

Bonds  were  issued  under  the  said  mortgage  and  are  now  outstanding  to 
an  amount  of  the  principal  sums  aggregating  five  hundred  and  forty-three 
thousand  ($543,000)  dollars.  The  interest  accruing  on  the  said  bonds  was 
payable  from  the  net  or  surplus  earnings  of  the  said  company  remaining 
after  the  payment  of  the  expenses  of  operating  and  keeping  in  repair  its 
railway  and  property,  and  of  the  interest  on  all  the  mortgages  prior  in  point 
of  time  to  the  said  mortgage  of  April  1, 1876 ;  and  that  there  are  no  net  earn- 
ings applicable  to  the  payment  of  any  portion  of  the  interest  now  outstand- 
ing on  the  said  bonds. 
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XXIX. 

That  the  East  Line  and  Red  River  Rnili-oad  Company,  a  corporation  or- 
ganized under  the  laws  of  Texas,  and  by  its  charter  authorized  to  con- 
struct, own  and  maintain  a  railway  from  tlie  city  of  Jefferson,  in  the  county 
of  Marion,  State  of  Texas,  to  the  town  of  Greenville,  in  the  county  of  Hunt 
State  of  Texas,  and  thence  westwardly  and  northwestwardly  to  the  western 
limits  of  the  State  of  Texas,  made,  executed  and  delivered  a  mortgage  Or 
deed  of  trust  dated  June  1,  1880,  to  the  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Company  of  Philadelphia,  as  trustee,  and  by  the  said  mortgage  it 
conveyed  to  the  said  trustee  part  of  the  railroads  hereinbefore  described 
commencing  at  McKinney,  in  Collin  county,  and  extending  thence  in  an 
easterly  direction  through  the  counties  of  Hunt,  Hopkins,  Franklin,  Camp, 
Morris  and  Cass  to  Jefferson,  in  the  county  of  Marion,  a  distance  of  one 
hundred  and  fifty-five  miles. 

Bonds  were  issued  under  the  said  mortgage  and  are  now  outstanding  to 
the  aggregate  principal  sum  of  one  million  eighty-one  thousand  ($1,081,000) 
dollars.  No  interest  has  been  paid  on  the  said  bonds  since  the  1st  day  of 
June,  1^87.  In  conformity  with  the  provisions  contained  in  said  mortgage 
a  majority  of  the  holders  of  the  said  bonds  have  elected  to  declare  the  prin- 
cipal thereof  to  be  immediately  due  and  payable ;  and  that  all  of  the  said 
bonds  together  with  the  arrears  of  interest  thereon  are  now  due  and  pay- 
able. 

On  the  28th  day  of  November,  1881,  the  said  East  Line  and  Red  River 
Railway  Company  duly  and  lawfully  granted  and  conveyed  to  the  Missouri, 
Kansas  and  Texas  Railway  Company  all  of  its  said  railroad,  and  all  of  its 
property,  real  and  personal,  and  every  right,  title  and  interest  in  or  to  any 
franchise,  and  all  rights  of  every  name  and  kind  to  which  the  said  East 
Line  and  Red  River  Railroad  Company  had  any  right,  privilege  or  interest, 
except  the  franchise  of  the  said  East  Line  and  Red  River  Railroad  Company 
to  be  and  remain  a  corporation.  The  said  conveyance  was  made  subject  ta 
the  said  mortgage  to  the  Fidelity  Insurance  Trust  and  Safe  Deposit  Com- 
pany of  June  1,  1880,  and  the  lien  of  the  bonds  issued  under  said  mortgage 
is  prior  and  superior  to  the  lien  of  the  mortgage  of  the  Missouri,  Kansas  and 
Texas  Railway  Company  dated  December  1, 1880. 

XXX. 

That  a  majority  in  interest  of  the  holders  of  all  the  bonds  issued  under 
the  said  mortgage  of  December  1,  1880,  and  under  the  mortgage  of  De- 
cember 1,  1886,  have,  in  conformity  with  the  terms  of  the  said  mortgages, 
elected  that  the  principal  sum  of  all  the  said  bonds  issued  under  and  secured 
by  the  said  mortgages  Shall  become  and  be  immediately  due  and  payable. 

The  amount  now  due  and  payable  for  principal,  to  the  holders  of  the  six 
]jer  cent  bonds  issued  under  the  said  mortgage  of  December  1,  1880,  and 
the  mortgages  supplementary  thereto,  is  $17,934,000. 

The  following  are  the  dates  of  maturity  and  amounts  of  the  unpaid  cou- 
pons belonging  to  the  said  six  per  cent  bonds :  — June  1, 1888,  $537,780 ;  De- 
cember 1,  1888,  $537,720:  June  1, 1889,  $537,720 ;  December  1,  1889,  $537,730^ 
aggregating  in  all  $2,150,880.  And  interest  on  the  said  bonds  since  the  Ist 
77 
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•day  of  December,  1889,  to  the  date  of  thij  decree,  has  also  accrued  and  re- 
mains unpaid. 

The  amount  now  due  and  payable  on  the  said  five  per  cent  bonds,  issued 
iinder  the  said  mortgage  of  December  1,  1880,  is  |9,381,000. 

The  following  are  the  dates  of  maturity  and  amounts  of  the  unpaid  cou- 
ipons  belonging  to  the  said  five  per  cent  bonds:  —  June  1,  1888,  $334525 ; 
December  1,  1888,  $334,535;  June  1,  1889,  $234,525;  December  1,  1889, 
$234,525;  aggregating  in  all  $938,100.  And  interest  on  the  said  bonds  since 
the  Ist  day  of  December,  1889,  to  the  date  of  this  decree,  has  also  accrued 
and  remains  unpaid. 

XXXL 

It  is  therefore  ordered,  adjudged  and  decreed,  and  this  court  doth  hereby 
order,  adjudge  and  decree,  that  the  defendant,  the  Missouri,  Kansas  and 
Texas  Railway  Company,  is  insolvent  and  that  the  said  defendant  shall,  on 
or  before  the  expiration  of  thirty  days  from  the  date  of  this  decree,  pay 
into  this  court,  or  into  the  hands  of  the  depository  to  be  named  by  this 
■court  to  the  credit  of  this  suit  the  following  sums,  for  the  use  and  benefit 
-of  all  the  holders  of  the  said  six  per  cent  and  five  per  cent  bonds  issued 
under  the  said  mortgage  of  December  1,  1880,  and  the  mortgages  supple- 
mentary thereto,  and  for  the  use  and  benefit  of  all  the  holders  of  the  said 
unpaid  coupons,  and  also  a  sufficient  sum  of  money  in  addition  to  defray 
•the  costs  of  this  action :  — 

For  the  use  and  benefit  of  the  holders  of  the  bonds  and  unpaid  coupons 
secured  by  the  said  mortgage  of  December  1,  1880,  and  the  said  supple- 
mentary mortgages,  the  sum  of  $30,393,980,  together  with  the  amount  of 
interest  accrued  or  to  accrue  on  the  said  bonds  from  the  Ist  day  of  De- 
cember, 1889,  to  the  time  of  such  payment 

XXXIL 

It  is  further  ordered,  adjudged  and  decreed  that  in  default  of  such  pay- 
ment at  or  before  said  thirty  days,  the  said  defendant,  the  Missouri,  Kansas 
and  Texas  Railway  Company,  and  all  persons  or  parties  claiming  under  it 
since  the  execution  of  the  said  mortgage  of  December  1,  1880,  shall  be 
barred  and  foreclosed  of  all  equity  of  redemption  of,  in  and  to  the  said 
mortgaged  premises,  property,  rights,  assets  and  franchises  described  or 
embraced  in  the  said  mortgage  of  December  1,  1880,  or  in  the  mortgages 
supplementary  thereto,  or  any  of  them,  and  every  part  and  parcel  thereof. 

XXXIIL 

It  is  further  ordered,  adjudged  and  decreed  that,  in  default  of  such  pay- 
ment within  the  said  thirty  days,  all  the  said  mortgaged  premises  and 
property,  real,  personal  or  mixed,  rights,  privileges,  immunities  and  fran- 
chises, shall  be  sold,  upon  the  terms  and  in  the  manner  following : — 

(1) is  appointed  master  commissioner  to  direct  and  conduct  the 

flaid  sale. 

(3)  The  said  master  commissioner  shall  give  public  notice  of  the  time, 
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place  and  terms  of  such  sale,  by  advertisement,  published  not  less  than  five 
times  a  week  for  eight  consecutive  weeks,  in  one  or  more  newspapers  pub- 
lished in  the  cities  of  Topeka,  St  Louis  and  New  York,  and  in  such  other 
newspapers  as  to  the  said  master  commissioner  may  seem  proper. 

(3)  The  said  sale  shall  be  at  public  auction,  in  the  city  of  Topeka,  in  the 
State  of  Kansas,  at  the  time  and  place  designated  in  such  public  advertise- 
ment 

(4)  The  said  master  commissioner  may  adjourn  the  said  sale  from  day  to 
day,  or  week  to  week,  or  otherwise,  giving  such  notice  as  to  him  shall  seem 
reasonable  of  such  adjournment,  and  may  make  the  sale  at  the  time  and 
place  to  which  the  same  may  be  adjourned. 

(5)  On  the  consummation  of  the  sale,  upon  the  terms  and  conditions  thereof, 
the  said  master  commissioner  shall  make  and  deliver  to  the  purchaser  or 
purchasers  thereof  good  and  sufficient  deeds  in  law,  conveying  all  the  prop- 
erty, real,  personal  or  mixed,  so  sold  by  him. 

(6)  The  said  master  commissioner  shall  offer  for  sale,  as  one  parcel,  all  the 
property,  real,  personal  or  mixed,  and  premises,  rights,  privileges,  immuni- 
ties and  franchises,  of  every  kind  and  description,  covered  by  the  said  mort- 
gage of  December  1,  1880,  and  the  said  mortgages  supplementary  thereto, 
subject,  however,  to  the  liens  of  the  following  mortgages : — 

A  mortgage  made  by  the  Union  Pacific  Railway  Company,  Southern 
Branch,  dated  November  14,  1868,  to  Russell  Sage  and  N.  A.  Cowdrey, 
trustees. 

A  mortgage  made  by  the  Tebo  and  Neosho  Railway  Company  to  the 
Union  Trust  Company  of  New  York,  trustee,  dated  June  1,  1870. 

A  mortgage  made  by  the  Hannibal  and  Central  Missouri  Railroad  Com- 
pany to  the  Farmers'  Loan  and  Trust  Company  of  New  York,  trustee,  dated 
April  20,  1870. 

A  mortgage  made  by  the  Hannibal  and  Missouri  Central  Railroad  Com- 
pany to  the  New  York  Guarantee  and  Indemnity  Company  of  the  city  of 
New  York,  trustee,  dated  February  1,  1873. 

A  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Railway  Company 
to  the  Union  Trust  Company  of  New  York,  trustee,  dated  February  1,  1871. 

An  additional  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Railway 
•Company  to  the  Union  Trust  Company  of  New  York,  trustee,  dated  June 
1,  1873. 

An  additional  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  to  the  Union  Trust  Company  of  New  York,  trustee,  dated 
November  1,  1873. 

An  additional  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Rail- 
way Company  to  the  Union  Trust  Company  of  New  York,  trustee,  dated 
the  1st  of  June,  1872. 

A  mortgage  made  by  the  Missouri,  Kansas  and  Texas  Railway  Company 
to  the  Union  Trust  Company  of  New  York,  trustee,  dated  April  1,  1876. 

A  mortgage  made  by  the  East  Line  and  Red  River  Railroad  Company  to 
the  Fidelity  Insurance,  Trust  and  Safe  Deposit  Company  of  Philadelphia, 
trustee,  dated  June  1,  1880. 

A  mortgage  made  by  the  Gainesville,  Henrietta  and  Western  Railway 
Company  to  John  F.  Dillon  and  Henry  B.  Henson,  trustees,  dated  Decem- 
ber 1,  1886, 
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A  mortgage  made  by  the  Dallas  and  Greenville  Railway  Company  to 
John  F.  Dillon  and  Henry  B.  Eenson,  trustees,  datedi  the  1st  day  of  De- 
cember, 1886. 

A  mortgage  made  by  the  Trinity  and  Sabine  Railway  Company  to  the 
Mercantile  Trust  Company,  trustee,  dated  the  15th  day  of  December,  1881. 

A  mortgage  made  by  the  Taylor,  Bastrop  and  Houston  Railway  Com- 
pany to  John  F.  Dillon  and  Henry  B.  Henson,  trustees,  dated  the  1st  day  of 
December,  1886.   and 

A  supplemental  mortgage  made  by  the  said  Taylor,  Bastrop  and  Hous- 
ton Railway  Company  to  John  F.  Dillon  and  Henry  B.  Henson,  trustees, 
dated  the day  of  ,  1887. 

(7)  The  said  master  commissioner  shall,  however,  accept  no  bid  for  the 
property  above  directed  to  be  sold  unless  the  said  bid  shall  be  at  least  the 

sum  of  $ .    In  case  such  sum  is  not  bid,  the  master  commissioner  shall 

forthwith  adjourn  the  sale  and  apply  to  the  court  for  instruction. 

(8)  The  master  commissioner  may  require,  before  accepting  any  bid,  that 

the  person  making  the  same  shall  deposit  with  him per  cent  of  the 

amount  of  such  bid ;  and  in  case  the  said  property  and  premises  are  sold, 
the  purchaser  thereof  shall  forthwith  deposit  with  the  said  master  com- 
missioner a  sum  amounting  to per  cent  of  the  amount  of  his  said  pur- 
chase, to  be  deposited  in  the  registry  of  this  court,  to  the  order  of  the  cause, 

(9)  The  said  master  commissioner  may  fix  a  time  and  place  for  the  final 
consummation  of  the  said  sale,  at  a  period  not  later  than  three  months 
after  the  date  thereof,  which  time  may,  however,  be  adjourned  by  consent 
of  all  the  parties  or  by  the  order  of  this  court 

At  the  time  fixed  by  the  master  commissioner  for  the  consummation  of 
the  sale,  and  after  the  same  shall  have  been  confirmed  by  the  court,  the 
purchaser  or  purchasers  of  said  property  shall  deposit  the  amount  of  his  or 
their  respective  bids  in  the  Mercantile  Trust  Company  in  the  city  of  New 
York,  to  the  credit  of  the  master  commissioner  appointed  to  sell  said  prop- 
erty, whereupon  the  said  purchaser  or  purchasers  shall  be  entitled  to  re- 
ceive possession  of  the  property  so  purchased  by  him  of  them,  for  the 
receivers  herein,  who  shall  thereupon  make  a  delivery  of  the  same. 

As  soon  as  he  is  notified  of  such  deposit  of  the  purchase-price  aforesaid, 
the  master  commissioner  shall  publish  for  ten  days,  in  some  paper  published 
in  the  city  of  New  York,  a  notice  fixing  a  time  when  he  will  be  ready  to 
pay,  in  whole  or  in  part  the  bonds  and  coupons  entitled  to  be  paid  out  of 
the  proceeds  of  said  sale. 

The  Mercantile  Trust  Company  of  New  York  shall  pay  such  bonds  and 
coupons,  or  the  pro  rata  due  thereon,  on  the  surrender  and  delivery  to  it 
of  the  said  bonds  and  coupons,  accompanied  by  the  master  commissioner's 
order  and  certificate  that  they  are  to  be  paid.  Bonds  and  coupons  paid  in 
full  shall  be  canceled  by  said  master  commissioner.  Those  that  are  only 
partially  paid  shall  be  so  stamped  and  returned  to  the  owners  thereof. 

(10)  In  case  the  purchaser  or  purchasers  shall  fail  to  comply  with  the 
terms  of  the  bid  or  with  any  orders  of  the  court  relating  to  the  consumma- 
tion of  the  purchase  or  to  any  payment  or  part  payment  to  be  made  on  ac- 
count thereof,  then  the  sums  paid  in  by  such  purchaser  or  purchasers  shall 
be  forfeited  as  a  penalty  for  such  non-compliance.     If  any  sale  for  which  a 
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deposit  is  made  be  not  confirmed  by  the  court,  such  deposit  shall  be  returned 
to  the  bidder. 

(11)  Bonds  secured  by  the  said  mortgage  of  December  1,  1880,  and  the 
mortgages  supplementary  thereto,  and  overdue  coupons  belonging  thereto, 
nnay  be  received  by  the  said  master  commissioner  on  account  of  amounts 
to  be  paid  on  the  purchase  of  the  said  mortgaged  premises,  at  such  price  or 
value  as  would  be  equivalent  to  the  distributive  amount  that  the  holders  of 
the  said  bonds  would  be  entitled  to  receive  in  case  the  entire  amount  of  the 
bid  were  paid  in  cash. 

(12)  If  any  purchaser  or  purchasers  shall  fail  to  comply  with  the  terms 
of  his  or  their  bid,  or  complete  the  said  purchase,  the  said  master  commis- 
sioner may,  with  or  without  further  application  to  this  court,  again  adver- 
tise the  mortgaged  premises  for  sale,  and  sell  the  same  on  the  same  terms 
and  conditions  and  subject  to  the  same  prior  liens  as  are  hereinbefore  stated. 

XXXIV. 

It  is  further  ordered,  adjudged  and  decreed  that  the  entire  fund  to  arise 
from  the  sale  of  the  said  premises  shall  be  applied  as  follows :  — 

(1)  To  the  payment  of  the  costs  of  this  cause,  and  of  all  proper  expenses 
attendant  upon  said  sale  or  sales,  including  the  compensation  of  the  master 
fomraissioner  appointed  to  make  the  same,  and  to  the  payment  of  all 
charges,  compensations,  allowances  and  disbursements  of  the  complainant, 
the  Mercantile  Trust  C!ompany,  trustee,  and  of  its  attorneys,  solicitors  and 
counsel ;  and  of  the  receivers  and  of  their  counsel  and  solicitors  respect- 
ively ;  and  also  such  other  proper  allowances,  compensation  and  disburse- 
ments to  parties  or  to  their  counsel  as  may  be  directed  to  be  paid  by  the 
order  of  this  court. 

All  of  the  payments  to  be  made  under  this  subdivision  shall  be  hereafter 
fixed  and  allowed  by  this  court  or  a  judge  thereof. 

(2)  The  remainder  of  the  said  fund  shall  be  applied  to  the  payment  of  all 
the  said  six  per  cent  and  five  per  cent  bonds,  and  of  the  said  unpaid  cou- 
pons appertaining  thereto,  and  of  the  interest  accruing  and  to  accrue  on 
the  said  bonds  since  December  1,  1889,  without  priority  or  preference  as  be- 
tween principal,  coupons  and  interest,  in  full,  or  ratably  if  the  said  fund 
shall  not  be  suflScient  to  pay  the  said  bonds,  coupons  and  interest  in  full. 

The  balance,  if  any,  shall  be  paid  into  court  to  the  credit  of  this  cause, 
subject  to  the  further  directions  of  this  court. 

In  case  said  fund  is  insuflScient  to  pay  said  bonds,  coupons  and  interest  in 
in  full,  said  deficiency  shall  be  reported  by  said  Mercantile  Trust  Company 
to  said  master  commissioner,  and  by  said  master  commissioner  to  this 
court,  and  thereupon  the  complainant  shall  recover  from  the  Missouri,  Kan- 
sas and  Texas  Railway  Company  the  amount  of  such  deficiency.  In  case 
of  such  deficiency  said  Mercantile  Trust  Company  shall  stamp  upon  said 
bonds  or  coupons  so  paid  the  amount  of  such  payment  and  sliall  return 
said  bonds  or  coupons  to  the  owners  thereof  with  the  payment  so  stamped 
upon  the  same.  All  bonds  and  coupons  which  may  be  paid  in  full  shall  be 
received  by  the  said  Mercantile  Trust  Company  and  canceled,  and  the  said 
Mercantile  Trust  Company  shall  then  deliver  the  same  so  canceled  to  the 
Missouri,  Kansas  and  Texas  Railway  Company. 
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XXXV. 

It  is  further  ordered,  adjudged  and  decreed  that  when  delivery  is  made 
by  the  receivers  of  the  property  herein  ordered  to  be  sold,  to  the  purchaser 
or  purchasers,  they  shall  file  their  accounts  before  the  special  master  com- 
missioner, showing  the  surplus  of  revenues  then  in  their  hands  and  all  their 
outstanding  liabilities,  liquidated  and  unliquidated,  and  the  court  reserves  all 
questions  as  to  the  distribution  of  said  surplus  and  as  to  the  protection  of 
the  receivers  from  the  demands  and  claims  against  them  pertaining  to  the 
business  of  said  receivers. 

XXXVL 

It  is  further  ordered,  adjudged  and  decreed  that  the  purchaser  or  pur- 
chasers of  the  property  herein  and  hereby  ordered  to  be  sold  shall,  after  the 
delivery  of  the  same  to  them,  hold,  possess  and  enjoy  the  said  mortgaged 
premises  and  property,  and  all  the  rights,  privileges,  immunities  and  fran- 
chises appertaining  thereto,  as  fully  and  completely  as  the  said  Missouri, 
Kansas  and  Texas  Railway  Company,  the  defendant  herein,  now  holds  or 
enjoys,  or  at  the  time  of  the  making  of  the  mortgage  of  December,  1,  1880, 
or  at  the  respective  times  of  the  making  of  the  mortgages  supplementary 
thereto,  held  or  enjoyed,  or  is  or  was  entitled  to  hold  or  enjoy  the  same, 
subject  nevertheless  to  the  payment  of  any  amount  which  this  court  may 
find  and  determine  to  be  due  and  payable  by  reason  of  intervening  petitions 
heretofore  filed  in  this  cause  and  which  this  court  shall  determine  to  be 
entitled  to  priority  over  the  said  mortgage  of  December  1,  1880,  and  the 
said  supplementary  mortgages. 

XXXVII. 

It  is  further  ordered,  adjudged  and  decreed  that  the  Missouri,  Kansas  and 
Texas  Railway  Company  and  the  Mercantile  Trust  Company,  the  ti'ustee  of 
the  said  mortgage,  shall,  as  a  further  assurance  to  the  purchaser  or  pur- 
chasers, join  with  the  master  commissioner  in  the  execution  of  the  deed  or 
deeds  to  be  made  by  him,  to  such  purchaser  or  purchasers,  of  the  properties 
above  ordered  to  be  sold,  and  shall  thereby  convey  and  release  all  such 
properties,  and  all  their  rights,  titles  and  interests  in  the  same  respectively, 
and  in  any  part  or  portion  thereof. 

XXXVIIL 

And  it  is  further  ordered,  adjudged  and  decreed  that  any  party  to  this 
cause,  and  also  any  intervening  petitioner  who  has  duly  filed  his  petition 
herein,  and  also  the  receivers,  may  at  any  time  apply  to  this  court  for  fur- 
ther relief,  at  the  foot  of  this  decree,  as  well  as  for  such  modifications 
thereof,  in  respect  to  the  terms  or  conditions  of  the  said  sale,  or  to  the  dis- 
tribution of  the  proceeds  thereof,  or  in  respect  to  any  matter  which  may 
aSect  the  rights  of  any  of  the  parties  to  this  cause,  as  may  bo  just  and 
proper. 


J 


In  Eqihtt. 
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Advertisement  of  Bmlwa/y  Foreclosure  Sale. 

m  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  DIS- 
TRICT OF  KANSAa 

master's  sale  UNDBB    DEC3REE    OF    FOKECLOSUKE  IN  THE  MATTER  OP  THE 

kansas  (hty,  wyandotte  and  northwestern  railroad  company. 

The  Farmers'  Loan  and  Trust 
Company,  Complainant, 

Na  6473.  vs. 

The  Kansas  City,  Wyandotte  and 
Northwestern  Railroad  Com- 
pany et  al.  Defendants. 

Whereas,  at  a  term  of  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kansas,  held  at  the  city  of  Leavenworth,  in  the  State  of  Kansas,  on 
the  18th  day  of  June,  1891,  a  decree  was  entered  in  the  above-entitled  suit 
foreclosing  the  mortgage  of  said  defendant,  the  Kansas  City,  Wyandotte 
and  Northwestern  Railroad  Company,  mentioned  and  described  in  said 
complainant's  bill  of  complaint ;  and 

Whereas,  it  is  therein  ordered,  adjudged  and  decreed  that  all  the  corpo- 
rate property  now  owned  or  hereafter  to  be  acquired  by  the  said  Kansas 
City,  Wyandotte  and  Northwestern  Railroad  Company  in  the  State  of  Kan- 
sas and  other  States,  and  all  its  estates,  right,  title,  interest  and  equity  of 
redemption  therein ;  that  is  to  say,  all  of  Its  railroad  now  constructed  and 
in  operation  and  yet  to  be  constructed,  including  extensions,  branches,  spurs 
and  side-ti'acks,  and  including  right  of  way,  road-bed,  superstructures,  iron, 
steel,  rails,  ties,  splices,  chains,  bolts,  nuts  and  spikes,  all  land  and  depot 
grounds,  station-houses  and  depots,  viaducts,  water-tanks,  bridges,  timber 
materials  and  property  purchased  or  to  be  purchased  or  owned  by  it,  for  the 
construction,  equipment  or  operation  of  said  road,  all  machine-shops,  tools 
implements  and  personal  property  used  therein  or  upon  or  along  said  rail- 
road, or  at  its  stations ;  all  engines,  tenders,  cars  and  machinery,  and  all 
kinds  of  rolling  stock,  whether  now  owned  or  hereafter  purchased  by  said 
railroad  company,  and  all  other  property  of  said  company  now  owned  or 
hereafter  to  be  acquired,  and  all  its  rights  and  privileges  therein  or  apper- 
taining thereto,  and  all  revenues,  tolls  and  income  of  said  railroad  and 
property,  and  all  franchises  and  rights  of  said  railroad  company,  and  all 
property  and  rights  acquired  and  hereafter  to  be  acquired  by  virtue  and 
under  authority  thereof;  excepting,  however,  such  lands  now  owned  or 
hereafter  acquired  by  said  railroad  company  as  are  not  or  may  not  be  nec- 
essary or  used  for  right  of  way,  depot  grounds  of  said  railroad,  or  in  oper- 
ating the  same,  be  sold  under  the  direction  of  Hiram  P.  Dillon,  the  under- 
signed master  commissioner,  and  the  proceeds  of  such  sale  applied  to  the 
satisfaction  of  said  judgment,  interests  and  costs,  except  such  as  is  other- 
wise provided  for  in  said  decree ;  and 

Whereas,  it  is  further  ordered,  adjudged  and  decreed  that  said  master 
commissioner  shall  sell  said  property  for  cash,  or  for  cash  and  bonds,  and  aa 
an  entirety,  and  without  appraisement  and  without  the  benefit  of  any  stay, 
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valuation  or  redemption  laws,  at  public  auction,  to  the  highest  bidder  there- 
for, at  the  city  of  Kansas  City,  in  the  State  of  Kansas ;  and 

Whereas,  it  is  further  ordered,  adjudged  and  decreed  that  notice  of  the 
time  and  place  of  said  sale  shall  be  given  by  said  master  commissioner  by 
advertising  the  same  at  least  three  times  in  each  week  for  the  term  of  five 
weeks  preceding  the  day  of  sale,  in  some  newspaper  published  in  the  city  of 
Boston,  in  some  newspaper  published  in  the  city  of  New  York,  and  in  some 
newspaper  published  in  the  city  of  Topeka,  State  of  Kansas,  and  also  once  a 
week  for  four  weeks  in  some  newspaper  published  in  Wyandotte  county, 
Kansas ;  and  that  such  sale  shall  be  had  at  such  time  and  place  as  said 
master  commissioner  shall  in  said  notices  of  said  sale  appoint ;  and 

Whereas,  it  is  further  ordered,  adjudged  and  decreed  that  said  master 
commissioner  shall  receive  no  bid  at  such  sale  for  a  less  sum  than  one  mill- 
ion dollars  ($1,000,000),  and  no  bid  from  any  person  who  shall  not  first  de- 
posit with  him  as  a  pledge  that  such  bidder  will  make  good  the  bid  in  case 
of  its  acceptance,  the  sum  of  seventy-five  thousand  dollars  (|75,000}  in  money 
or  said  bonds  secured  by  said  mortgage  to  the  complainant  to  the  amount 
of  two  hundred  thousand  dollars  ($300,000),  exclusive  of  interest ;  the  de- 
posit so  received  from  the  successful  bidder  shall  be  applied  on  account  of 
the  purchase  price ;  the  balance  of  the  purchase  price  may  be  paid  either  in 
cash,  or  the  purchaser  may  satisfy  the  same  in  whole  or  in  part  by  paying 
over  and  surrendering  any  of  the  outstanding  and  unpaid  receiver's  certifi- 
cates and  by  properly  releasing  and  discharging  any  claims  which  have 
heretofore,  or  may  be  hereafter,  adjudged  by  this  court  to  be  valid  and  prior 
in  right  to  the  lien  of  said  mortgage,  and  by  presenting  and  surrendering 
said  first-mortgage  bonds  and  the  overdue  and  unpaid  coupons  pertaining 
thereto.  For  more  particularity,  both  as  to  the  property  to  be  sold  and  the 
terms  of  the  sale,  reference  is  made  to  the  decree  of  foreclosure  entered  in 
the  above  suit 

Now,  therefore,  public  notice  is  hereby  given  that  I,  Hiram  P.  Dillon, 
master  commissioner,  in  pursuance  of  the  provisions  of  said  decree,  will,  on 
Monday,  the  13th  day  of  June,  A.  D.  1893,  between  the  hours  of  11  o'clock 
A.  M.  and  2  o'clock  P.  M.  of  said  day,  in  the  city  of  Kansas  City,  in  the  State 
of  Kansas,  at  the  front  door  of  the  court-house  in  said  city,  sell  at  public 
auction  to  the  highest  bidder,  in  accordance  with  the  terms  and  conditions 
of  said  decree,  the  above-described  property,  lands  and  premises,  and  apply 
the  proceeds  thereof  as  is  by  said  decree  made  and  provided. 

Hiram  P.  Dillon, 

Master  Commissioner,  United  States  Circuit  Court,  District  of  Kansas. 
Turner,  McClure  &  Rolston  and  Rossinoton,  Smith  &  Dallas,  So- 
licitors for  Complainant 


Railway  Beorganization  Agreement. 

Whereas,  certain  bondholders  and  stockholders  of  the  Missouri,  Kansas 
and  Texas  Railway  Company  have  designated  Frederic  P.  Olcott  Joel  F. 
Freeman,  Henry  W.  Poor,  Henry  Budge,  Colgate  Hoyt,  Louis  Fitzgerald 
and  H.  J.  De  Marez  Oyens  to  be  a  committee  for  the  purpose  of  reorganiz- 
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ing  the  Missouri,  Kansas  and  Texas  Railway  Company,  and  for  the  further 
purpose  of  taking  such  proceedings  as  may  by  them  be  deemed  necessary 
for  the  protection  and  advantage  of  the  bonds  and  stock  assenting  to  this 
agreement;  and 

Whereas,  the  said  bondholders  and  stockholders,  when  depositing  their 
bonds  and  stock  with  the  depositary  named  by  said  committee,  have  agreed 
that  the  said  bonds  and  stock  may  be  held  by  the  said  committee  for  and 
applied  to  the  purposes  stated  herein ;  and  the  stockholders  depositing  their 
stock  have  also  agreed  to  pay  an  assessment  of  $10  on  each  share  of  the 
stock  so  deposited : 

Now,  therefore,  the  bondholders  and  stockholders  so  depositing  their  stock 
and  bonds  agree,  each  with  the  other  but  not  the  one  for  the  other,  and 
with  the  said  committee,  as  follows :  — 

The  said  committee  shall  have  the  following  powers  and  authority  and  is 
hereby- constituted  the  agent  and  attorney  irrevocable  of  each  of  the  said 
parties  for  the  purposes  herein  stated :  — 

First. —  The  committee  shall  invite  by  publication  the  holders  of  the  five 
and  six  per  cent  general  consolidated  bonds  of  this  company  issued  under 
the  mortgage  of  December  1,  1880,  the  holders  of  the  income  bonds  issued 
under  the  mortgage  of  April  1,  1876,  and  the  holders  of  the  stock  of  this 
company,  to  assent  to  and  become  parties  to  this  agreement  by  depositing 
their  securities  and  receiving  in  exchange  therefor  the  negotiable  certifi- 
cates of  the  Centi'al  Trust  Company  of  the  city  of  New  York,  the  depositary 
of  the  said  committee.  The  15th  of  January,  1890,  is  hereby  fixed  as  the 
last  day  on  which  such  deposits  can  be  made.  Holders  of  any  of  the  said 
bonds  or  stock  who  shall  not  have  deposited  the  same  on  or  before  the  15th 
of  January,  1890^  shall  not  be  entitled  to  any  of  the  benefits  of  or  to  partici- 
pate in  or  become  parties  to  this  agreement 

The  said  committee  may,  however,  in  its  discretion,  extend  the  said  time 
tor  the  deposit  of  such  bonds  and  stocks  for  such  time  or  times  as  it  may 
deem  proper,  or  may  by  resolution  do  so  in  particular  instances  on  such 
terms  and  conditions  as  it  shall  see  fit 

Second. —  This  agreement  shall  become  effective  when  sixty-flve  (65)  per 
cent  of  all  the  bonds  outstanding  under  the  consolidated  mortgage  of  De- 
cember 1,  1880  (being  the  bonds  known  as  "  fives  "  and  "  sixes  "),  and  when 
sixty-five  (65)  per  cent  of  the  outstanding  stock  of  the  company  shall  have 
been  deposited  with  the  said  depositary. 

Third, —  As  soon  as  this  agreement  shall  have  become  efEective  the  com- 
mittee shall  have  full  power  to  take  all  such  steps  as  shall  expedite  the  suits 
for  foreclosure  of  the  respective  mortgages  of  this  company,  and  to  bring 
about  at  an  early  date  a  sale  or  sales  of  all  property  of  the  company  under 
decrees  of  the  court  or  courts  having  jurisdiction  of  such  suits ;  and  the 
said  committee  shall  have  power  to  purchase  said  property  for  account  of 
such  reorganization  and  of  the  parties  assenting  thereto ;  and  shall  also  have 
power  to  form  such  new  corporation  or  corporations  as  may  be  necessary  to 
carry  out  this  plan. 

Fourth. —  Such  new  corporation  is  to  acquire  and  succeed  to  all  the  prop- 
erty, rights  and  franchises  of  the  said  Missouri,  Kansas  and  Texas  Railway 
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Company,  or  of  any  of  the  incorporations  through  which  it  holds  property 
or  exercises  or  enjoys  rights  and  franchises,  and  is  to  acquire  and  possess 
such  other  rights,  property  and  franchises  as  shall  by  said  committee  be 
deemed  advisable  to  carry  out  the  general  scope,  purpose  and  objects  of  this 
agreement 

The  board  of  directors  of  said  corporation  or  corporations  shall  be  named 
by  the  said  committee,  and  the  persons  designated  as  directors  shall  hold 
oflSce  for  two  years  from  the  time  of  the  incorporation  of  the  new  compa- 
nies, and  all  vacancies  in  the  said  board  or  boards  shall  be  filled  by  the  re- 
maining members  thereof. 

Provided,  however,  that  if  any  of  the  provisions  of  this  fourth  clause  can- 
not be  carried  into  effect  the  committee  shall  have  full  power  to  take  such 
proceedings,  or  assent  thereto,  as  shall  accomplish  the  objects  of  this  clause 
as  nearly  as  may  be  practicable. 

Fifth. —  The  said  corporation  or  corporations  shall  issue  the  following  se- 
curities :  — 

Four  per  cent  100-year  gold  bonds  secured  by  first  mortgage  on 
all  the  property  of  the  new  company,  interest  commencing 
June  1, 1890 $40,000,000 

Four  per  cent  second-mortgage  gold  bonds  secured  by  the  same 
property 20,000,000 

Four  per  cent  preferred  stock 13,000,000 

Common  stock 47,000,000 

The  interest  on  the  before-mentioned  $20,000,000  second-mortgage  gold 
bonds  shall,  during  the  period  of  five  years  from  the  date  thereof,  be  paid 
only  if  earned.  Net  earnings  if  applicable  to  payment  on  the  said  second- 
mortgage  bonds  are  the  earnings  which  shall  remain  after  deducting  from 
the  gross  earnings,  operating  expenses,  taxes  and  interest  on  the  first-mort- 
gage four  per  cent  bonds,  repairs,  renewals,  replacements  and  insurance. 
In  case,  however,  such  net  earnings  at  the  end  of  any  fiscal  year  shall  be 
sufficient  to  pay  the  interest  on  said  second-mortgage  bonds  in  part,  interest 
on  said  second-mortgage  bonds  at  a  rate  less  than  four  per  cent  per  annum 
may  be  paid  thereon,  the  amount  so  paid  to  be  in  full  satisfaction  of  inter- 
est for  the  year  to  which  such  earnings  are  applicable.  The  right  to  inter- 
est during  said  five  years  is  to  be  non-cumulative.  After  the  expiration  of 
the  said  five  years,  the  obligation  to  pay  interest  on  the  said  bonds  is  to  be- 
come absolute;  and  the  mortgage  securing  the  same  shall  contain  proper 
covenants  for  a  foreclosure  of  the  said  mortgage  after  the  said  five  years,  in 
the  event  of  a  default  in  the  payment  of  interest  on  the  same,  after  the  ob- 
ligation to  pay  such  interest  shall  have  become  absolute. 

Sixth.—  The  securities  issued  under  the  fifth  clause  of  this  agreement  shall 
be  applied  as  follows :  — 

Twenty-two  million  five  hundred  thousand  of  the  said  new  four  per  cent 
first-mortgage  bonds  and  $5,400,000  of  the  said  preferred  stock  shall  be  ap- 
plied by  the  said  committee  to  the  requirements  of  the  subscriptions  for  the 
cash  fund  of  $18,000,000  provided  for  in  the  eighth  clause  of  this  agreement 

Each  holder  of  a  certificate  of  the  Central  Trust  Company  representing 
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the  deposit  of  a  $1,000  six  per  cent  general  consolidated  bond  shall  be  en- 
titled to  receive  for  the  same 

New  four  per  cent  first-mortgage  gold  bonds $640 

New  second-mortgage  gold  bonds 650 

Preferred  stock 375 

Each  holder  of  a  certificate  of  the  Central  Trust  Company  representing 
the  deposit  of  a  $1,000  five  per  cent  general  consolidated  bond  shall  be  en- 
titled to  receive  for  the  same 

New  four  per  cent  first-mortgage  gold  bonds $550 

New  second-mortgage  gold  bonds 500 

Preferred  stock 300 

Each  bolder  of  a  Central  Trust  Company  certificate  for  a  $1,000  income 
bond  issued  under  the  mortgage  of  April  1,  1876,  shaU  be  entitled  to  receive 
for  the  same 

New  four  per  cent  first-mortgage  gold  bonds $550 

New  second-mortgage  gold  bonds 500 

The  initial  interest  day  on  all  of  the  said  bonds  shall  be  the  1st  of  June, 
1890,  and  the  securities  above  offered  shall  be  in  full  satisfaction  for  all 
claims  for  par  and  interest  on  the  said  fives,  sixes  and  incomes,  and  shall 
fully  satisfy  and  discharge  the  said  bonds. 

Each  holder  of  a  certificate  of  the  Central  Trust  Company  representing 
the  deposit  of  stock  of  the  Missouri,  Kansas  and  Texas  Railway  Company, 
the  assessment  on  which  has  been  fully  paid  and  noted  thereon,  shall  be  en- 
titled to  receive  for  such  certificate  new  common  stock,  dollar  for  dollar, 
and  new  second-mortgage  gold  bonds  for  the  amount  of  said  assessment 

Seventh. —  An  assessment  of  $10  on  each  share  of  the  existing  stock  of 
the  company  shall  be  paid  to  the  Central  Trust  Company  as  such  depositary, 
for  the  credit  of  the  committee,  to  be  used  by  the  said  committee  for  the 
purposes  of  said  reorganization ;  $3.50  on  each  share  shall  be  paid  at  the 
time  the  stock  is  deposited,  and  the  remaining  $7.50  of  the  assessment  shall 
be  paid  in  three  payments  of  $3.50  each,  on  call  of  the  committee  by  ad- 
vertisement in  two  newspapers  in  the  city  of  New  York  for  twenty  days 
successively.  If  a  holder  of  a  certificate  on  which  the  assessment  has  been 
paid  in  part  shall  neglect  for  ten  days  after  the  day  fixed  by  such  adver- 
tisement to  pay  the  instalment,  he  shall  lose  his  right  to  second-mortgage 
bonds  or  new  stock,  and  the  committee  may  make  such  disposition  of  the 
same  as  it  thinks  proper.  The  committee  may,  however,  in  its  discretion 
by  resolution  waive  any  such  forfeiture  and  accept  payments  of  overdue 
instalments  of  assessments  on  such  terms  as  it  shall  deem  fit 

Eighth. —  Holders  of  the  five  and  six  per  cent  general  consolidated  bonds 
of  the  company  and  of  its  stock  may  subsci'ibe  to  a  cash  fund  of  $18,000,000, 
which  is  to  be  applied  to  the  payment  of  the  principal  of  the  first-mortgage 
seven  per  cent  bonds  and  of  the  underlying  bonds  on  the  following  terms :  — 

Each  holder  of  a  $1,000  five  or  six  per  cent  bond  shall  be  entitled  to  sub- 
scribe for  $400  of  the  saiJ  fund.  For  each  $400  of  such  cash  subscription, 
the  subscriber  is  to  receive  $500  of  the  said  new  four  per  cent  first-mort- 
gage bonds  and  $180  of  the  said  four  per  cent  preferred  stock.     Each  holder 
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of  one  hundred  shares  of  the  stock  of  the  company  may  subscribe  for  $1,600 
of  the  proposed  fund,  for  which  cash  subscription  he  is  to  receive  $3,000  of 
the  said  new  four  per  cent  first-mortgage  bonds  and  $480  of  the  said  pre- 
ferred stock.  All  subscriptions  must  be  made  on  or  before  the  15th  day  of 
January,  1890 ;  and  at  the  time  of  making  such  subscription,  the  holder  of 
the  bonds  or  stock  on  which  the  subscription  is  made  must  deposit  the  same 
with  the  Central  Trust  Company  and  become  a  party  to  the  agreement  of 
reorganization.  The  names  of  all  subscribers  shall  be  registered  by  the 
Central  Trust  Company,  and  the  right  to  the  subscription  shall  belong  to 
the  registered  subscriber  and  shall  not  follow  a  sale  of  the  certificates  rep- 
resenting the  bonds  or  stock.  If,  on  the  15th  day  of  January,  1890,  any 
portion  of  the  said  $18,000,000  fund  shall  remain  unsubscribed,  the  commit- 
tee charged  with  the  execution  of  this  plan  will  offer  to  the  registered  sub- 
scribers the  right  to  subscribe  to  the  unsubscribed  balance  of  the  said  fund, 
upon  such  terms  and  conditions  as  the  committee  may  fix. 

The  right  to  make  such  additional  subscription  is  limited  to  the  period  of 
fiftc^en  days  from  the  said  15th  day  of  January,  1890. 

The  allotment  of  subscriptions  shall  be  made  by  the  committee  at  the  ex- 
piration of  the  period  last  referred  to.  The  committee  charged  with  the 
execution  of  the  plan  reserves  to  itself  the  right  to  allot  an  amount  less  than 
the  amount  of  the  subscription. 

At  the  time  such  allotment  is  made  each  subscriber  will  be  required  to 
pay  to  the  Central  Trust  Company,  in  cash,  five  per  cent  of  the  amount  so 
allotted,  for  the  credit  of  the  committea  In  the  event  of  a  failure  to  make 
such  payment  for  a  period  of  ten  days  after  the  said  allotment,  the  said 
subscription  may  be  canceled,  at  the  option  of  the  committee.  The  remain- 
ing ninety-five  per  cent  of  the  said  allotment  shall  be  payable  at  the  call  of 
the  committee  and  against  the  negotiable  certificates  of  the  said  Central 
Trust  Company,  which  shall  entitle  the  holder  thereof  to  the  new  four  per 
cent  first-mortgage  bonds  and  to  the  preferred  stock  appertaining  to  the 
said  subscription  when  the  same  shall  be  issued  in  accordance  with  this 
agreement 

All  payments  for  subscriptions  to  the  said  $18,000,000  fund  and  payments 
for  the  assessment  of  ten  dollars  on  each  share  of  the  stock  of  the  company 
shall  be  made  in  cash  or  in  the  seven  per  cent  first-mortgage  consolidated 
bonds  of  the  company.  The  said  seven  per  cent  bonds  may  be  forthwith 
deposited  with  the  Central  Trust  Company  to  be  applied  to  the  payment  of 
any  amount  due  on  any  subscription  to  the  $18,000,000  cash  fund  to  which 
the  depositor  may  be  or  may  become  entitled,  or  to  the  payment  of  any 
assessment  for  which  he  may  be  or  may  become  liable  on  stock  deposited. 
The  bonds  so  applied  are  to  be  taken  at  par  and  interest  accrued  and  to  ac- 
crue at  seven  per  cent  to  the  date  of  their  payment  under  this  agreement 
When  so  paid  any  excess  above  such  application  shall  be  paid  to  the  depos- 
itor of  such  bonds. 

If  this  agreement  should  not  become  effective  by  reason  of  a  failure  to  re- 
ceive the  required  sixty-five  per  cent  deposit  of  bonds  and  stock  herein 
referred  to,  or  if  the  said  railroad  should  not  be  purchased  by  the  said  com- 
mittee, and  the  securities  above  described  should  not  be  issued,  the  said  five 
per  cent  cash  payment,  made  on  the  allotment  of  the  said  subscriptions, 
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and  other  payments  on  said  subscriptions,  if  any  have  been  made,  and  any 
seven  per  cent  bonds  which  have  been  applied  or  may  be  applicable  to  the 
payment  of  said  subscription,  shall  be  refunded  or  returned  to  the  sub- 
scribers without  charge  or  expensa 

Xinth.—  The  said  cash  fund  of  $18,000,000,  and  as  much  of  the  proceeds 
of  the  assessment  of  $10  on  the  stock  of  the  company  as  may  be  required, 
shall  be  applied  by  the  said  committee  to  the  following  purposes :  — 

1.  To  the  payment  of  the  amount  due  for  principal  and  interest  on  the 
seven  per  cent  first  consolidated  bonds  and  for  the  expenses  of  the  suit  in- 
stituted for  the  foreclosure  of  the  same,  or  to  the  payment  of  the  amount 
directed  to  be  paid  by  the  decree  in  the  said  foreclosure  suit ;  and  the  said 
committee  may  obtain  suitable  provisions  in  the  said  decree  of  foreclosure, 
securing  the  proper  application  of  the  said  fund  through  the  master  who 
shall  be  charged  with  the  execution  of  the  said  decree,  so  that  the  said  fund 
may  be  used  as  part  of  the  bid  to  be  made  by  the  said  committee  for  the 
purchase  of  the  said  railroad  and  applied  by  the  said  master  to  the  satisfac- 
tion of  the  said  decree. 

2.  The  said  committee  may  apply  so  much  of  the  said  subscribed  fund 
and  of  the  said  assessment  as  it  may  deem  proper  to  retiring  or  adjusting 
the  underlying  bonds  referred  to  in  the  mortgage  of  the  Missouri,  Kansas 

-and  Texas  Railway  Company  of  February  1,  1871,  being  the  bonds  of  the 
Union  Pacific,  Southern  Branch ;  the  Tebo  and  Neosho ;  the  Hannibal  and 
Central  Missouri  Railway,  first  mortgage ;  and  the  Hannibal  and  Central 
Missouri  Railway,  second  mortgage ;  and  also  to  adjusting  or  retiring  the 

■outstandin<^  bonds  of  the  East  Line  and  Red  River  Railway.  The  said  com- 
mittee are  fully  authorized  as  to  all  of  the  said  underlying  bonds  of  the  said 
railways  to  make  such  adjustments  as  they  may  deem  proper  for  retiring 

•such  underlying  bonds,  and  may  agree  to  pay  such  sum  in  money  or  other 
available  security  as  they  deem  proper  for  such  purposa  The  said  commit- 
tee may  also  in  its  discretion  exclude  any  of  the  said  underlying  bonds 
from  the  said  proposed  reorganization,  if  it  shall  be  unable  to  effect  satis- 
factory arrangements  with  the  holders  thereof.  In  the  event  of  the  said 
underlying  bonds  refusing  to  accept  the  principal  of  their  bonds  and  the 
interest  accrued  thereon  by  reason  of  the  same  not  being  yet  due,  the  said 
committee  may  decrease  the  cash  fund  of  $18,000,000  by  a  proportionate 
decrease  in  the  allotments  to  subscribers ;  or,  if  the  time  of  the  maturity  of 
the  said  bonds  shall  be  so  near  at  hand  as  to  enable  the  committee  to  make 
provision  for  the  payment  thereof  without  substantial  loss,  it  shall  deposit 
the  moneys  applicable  to  the  said  bonds  in  such  trust  companies  as  may  be 
selected  by  the  committee,  and  apply  the  said  fund  to  the  payment  of  the 
bonds  at  maturity,  or  it  may  deposit  the  proportionate  amount  of  the  new 
first-mortgage  gold  bonds  to  cover  the  amount  of  the  said  outstanding 
underlying  bonds. 

Tenth. —  The  committee  may  make  such  adjustment  as  it  deems  proper 
with  the  holders  of  scrip  certificates  and  coupons  appertaining  to  the  in- 
come bonds  issued  under  the  mortgage  of  April  1,  1876,  and  may  also  make 
auch  provision  as  may  be  necessary  for  such  outstanding  obligations  of  the 
<;ompany  as  may  be  required  or  directed  by  the  decrees  in  the  respective 
foreclosure  suits  now  pending. 
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Eleventh. —  All  depositors  of  stock  under  this  agreement  will  be  registered' 
by  the  Central  Trust  Company,  and  after  the  expiration  of  the  time  allowed 
for  such  deposit,  the  first  privilege  to  exercise  the  rights  of  the  holders  of 
such  undeposited  stock,  and,  on  payment  of  the  assessment  thereon,  to  re- 
ceive second-mortgage  bonds  and  the  new  stock  which  would  have  been 
applicable  to  such  undeposited  stock,  had  the  same  been  deposited  under 
this  agreement,  shall  be  offered  to  such  registered  depositors  of  stock  on 
such  terms  and  conditions  and  for  such  period  as  the  committee  may  here- 
after prescribe ;  and  the  holders  of  the  certificates  of  the  Central  Trust 
Company  for  the  payment  of  the  assessment  under  thjs  clause  of  the  agree- 
ment shall  be  entitled  to  all  the  rights,  privileges  and  benefits  which  would 
have  appertained  to  the  non-assenting  stockholder  had  he  elected  to  deposit 
his  stock  and  become  a  party  to  this  agreement. 

Twelfth. —  A  syndicate  or  syndicates  may  be  formed  to  carry  out  or  make- 
effective  this  plan  and  to  secure  and  guaranty  the  sama 

thirteenth. —  As  to  all  undeposited  stock  or  stocks  which  shall  not  have 
been  taken  up  under  the  privilege  extended  to  registered  depositors  as  pro- 
vided in  the  eleventh  clause  of  this  agreement,  the  committee  may  hold  the 
second-mortgage  bonds  and  the  new  stock  applicable  to  such  undeposited 
stock  and  may  use  the  securities  so  held  by  them  for  the  purpose  of  borrow- 
ing money  thereon,  or  may  sell  the  same  at  public  or  private  sale,  and  on 
such  terms  as  they  think  desirable,  and  apply  the  proceeds  of  such  loans  or 
sales  to  the  same  purposes  to  which  the  assessment  on  such  undeposited' 
stock  would  have  been  applied,  or  to  such  purposes  as  may  best  promote 
this  plan  of  reorganization. 

The  same  conditions  shall  apply  to  stock  upon  which  the  payment  of  any 
instalment  of  assessment  shall  be  in  default 

Fourteenth. —  As  to  all  of  the  five  and  six  per  cent  general  consolidated, 
bonds  which  shall  not  be  deposited  under  this  agreement,  and  shall  not  as- 
sent to  the  proposed  reorganization,  the  said  committee  shall  hold  all  the 
securities  which  would  have  been  applied  in  the  exchange  of  such  out- 
standing non-assenting  bonds,  and  may  pledge  all  such  securities  or  sell  the 
same  at  public  or  private  sale,  and  on  such  terms  as  they  think  desirable, 
and  apply  the  proceeds  of  such  pledge  or  sale  to  the  adjustment  of  the 
claim  of  such  non-assenting  bonds,  or  to  such  other  purpose  as  may  best 
serve  the  interests  of  such  reorganization ;  and  the  said  committee  may  ob- 
tain such  provisions  as  may  be  proper  in  the  decrees  to  be  entered  in  the- 
said  foreclosure  suits,  to  enable  the  funds  so  raised  to  be  applied  through 
the  intervention  of  the  master  to  whom  the  execution  of  such  decree 
shall  be  confided,  to  the  payment  of  any  amount  which  such  non-assenting 
bondholders  may  be  entitled  to  receive  under  the  terms  and  provisions  of 
the  said  decree. 

Fifteenth. —  The  said  committee  may  by  its  own  action  fill  any  vacancies 
and  may  increase  its  number ;  it  may  act  by  a  majority  of  its  members 
either  at  a  regular  or  a  special  meeting  called  on  notice,  or  it  may  act  by 
writing  signed  by  a  majority  of  its  members,  without  formal  meeting  of 
the  committee.  The  said  committee  shall  keep  a  full  record  of  its  proceed- 
ings, and  shall  keep  accounts  of  all  stock,  bonds,  property  and  money  which, 
shall  pass  through  its  hands ;  and  all  balances  of  bonds,  stock,  property  or 
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money  which  at  the  close  of  its  work  may  remain  in  its  liands  undisposed 
of  will  be  turned  over  or  paid  to  the  reorganized  corporation,  or  to  the  per- 
sons or  person  properly  entitled  thereto. 

No  member  of  the  committee  shall  be  liable  for  the  misconduct,  omission 
or  fault  of  any  other  member,  and  it  is  expressly  understood  that  the  com- 
mittee assumes  no  responsibility  for  the  execution  of  the  above  plan  or  any 
part  thereof ;  its  members,  however,  will  in  good  faith  endeavor  to  execute 
the  same.  The  committee  may  delegate  any  necessary  authority  or  discre- 
tion to  any  special  committee.  But  they  shall  not  be  personally  liable  for 
the  acts  of  such  special  committee  or  agents  or  employees. 

The  committee  shall  be  entitled  to  charge  all  its  necessary  disbursements 
heretofore  or  hereafter  made  for  counsel  fees,  clerk  hire,  advertising,  print- 
ing, and  for  such  other  expenses  as  may  be  necessary  and  proper  in  the 
discharge  of  its  functions,  and  its  members  shall  be  entitled  to  reasonable 
compensation  for  their  services.  They  may  be  or  become  pecuniarily  in- 
terested in  any  of  the  securities  hereinbefore  mentioned.  The  accounts  of 
the  committee  shall  be  filed  with  the  board  of  directors  of  the  new  corpo- 
ration, and  the  said  committee  shall  then  be  discharged.  Said  accounts  so 
filed  shall  be  final  upon  all  parties. 

Sixteenth. —  The  Central  Trust  Company  of  New  York  is  designated  to  be 
the  depositary  for  all  stocks,  bonds  and  property  which  may  be  at  any  time 
in  the  hands  of  the  said  committee,  and  it  may  agree  with  such  depositary 
on  a  proper  form  of  certificate  of  deposit  of  bonds,  stocks,  or  other  prop- 
erty, to  be  issued  either  in  the  name  of  such  depositary  or  in  the  name  of 
the  committee,  which  said  certificates  shall  be  issued  and  delivered  to  all 
parties  delivering  such  bonds,  stock,  property,  or  making  such  payments  on 
any  assessment  or  assessments  called  by  the  committee. 

The  deposit  of  securities  and  the  receipt  of  certificates  of  deposit  shall 
hare  the  same  effect  as  if  the  holders  of  such  certificates  had  signed  this 
agreement 

Seventeenth, —  In  every  case  in  which  the  said  committee,  in  pursuance 
of  any  of  the  provisions  of  these  presents,  may  find  it  necessary  or  expe- 
dient, for  the  purpose  of  purchasing  the  property  and  franchises  of  the  said 
railway  company,  and  for  the  purpose  of  paying  in  cash  a  proportion  of 
any  bid  which  may  be  required  by  the  decree  or  by  the  orders  of  the  court 
to  be  paid,  in  all  such  cases  the  committee  shall  be  and  is  hereby  authorized 
to  raise  and  provide  the  funds  required  for  the  purposes  aforesaid  by  means 
of  temporary  loans  for  such  times  and  at  such  rates  of  interest  as  the  com- 
mittee shall  find  to  be  necessary ;  and,  for  the  purpose  of  securing  the  pay- 
ment of  such  loans  to  be  raised  for  the  purposes  aforesaid,  or  any  of  them, 
the  said  committee  is  authorized  and  empowered  to  pledge  as  security  for 
the  moneys  so  borrowed  all  or  any  part  of  the  securities,  bonds,  stock  or 
property  which  may  have  been  deposited  with  or  transferred  to  it  But 
this  seventeenth  clause  shall  not  apply  to  seven  per  cent,  first-mortgage 
bonds,  except  as  to  such  of  them  as  shall  have  been  applied  to  the  payment 
of  stock  assessments  or  subscriptions  to  the  $18,000,000  cash  fund. 

Eighteenth, —  If  the  said  committee  shall  fail  to  secure  the  deposit  of  a 
sufficient  amount  of  the  said  bonds  and  of  the  said  stock  to  render  the  said 
reorganization  practicable,  and  shall  determine  to  abandon  the  same,  it 
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shall  thereupon  surrender  all  deposited  bonds  to  the  holders  of  the  certifi- 
cates of  its  depositary  therefor,  on  the  surrender  of  such  certificates. 

In  the  same  event  the  necessary  and  proper  expenses  of  the  committee- 
shall  be  charged  to  the  depositing  stockholders  and  to  the  assessment  which 
may  have  been  paid  in,  and  the  surplus  shall  be  apportioned  among  the- 
holders  of  the  certificates  for  stock  deposited,  and  the  deposited  stock  be  re- 
turned on  the  surrender  of  such  certificates. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their  names  or 
aflSxed  their  corporate  seals,  and  have  written  opposite  their  names  or  seals 
the  amount  of  their  stock  or  of  the  bonds  held  by  them,  and  the  classes 
thereof. 

Dated  New  York,  November  27,  1889. 


Name. 

Address. 

Class  of  Bonds. 

Stock. 

Amount. 

Railway  First  Mortgage. 

This  indenture,  made  the  1st  day  of  May,  in  the  year  1894,  by  and  between 
the  Southeastern  Railway  Company,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  South  Carolina,  party  of  th& 
first  part,  hereinafter  called  "  the  Railway  Company  ; "  and  the  Boston 
Trust  Company  of  Boston,  hereinafter  called  "  the  Trustee,"  party  of  the 
second  part,  witnesseth : — 

Whereas,  the  Railway  Company,  in  order  to  meet  the  cost  and  expense 
of  constructing,  building,  equipping  and  putting  into  operation  its  lines  of 
railway  within  the  State  of  South  Carolina,  from  a  point  on  the  bank 
of  Deep  river,  in  the  townships  of  H and  L ,  adjacent  to  the  corpo- 
rate limits  of  the  village  of  M ,  in  the  county  of  R ,  through  the- 

counties  of  R ,  D ,  A and  M to  the  cities  of  N and  I . 

in  the  said  county  of  M ,  a  distance  of  ninety-five  miles,  more  or  less, 

has  resolved  to  issue  and  negotiate  a  series  of  forty-year  first-mortgage  gold 
bonds  of  one  thousand  dollars  each,  the  total  issue  whereof,  secured  by  this 
mortgage,  shall  not  exceed  sixteen  hundred  thousand  dollars,  to  be  issued- 
at  the  rate  of  twenty  thousand  dollars  for  each  mile  of  completed  road,  all 
of  which  bear  date  the  1st  day  of  May,  1894,  and  are  made  payable  to  bearer- 
forty  years  after  the  1st  day  of  May,  1894,  at  its  agency  in  the  city  of  Boston, 
to  wit,  the  Boston  Trust  Company  of  Boston,  or  any  agency  which  may  here- 
after in  said  city  be  substituted  in^  its  place,  with  interest  from  the  date  of 
said  bonds  at  the  rate  of  five  per  centum  per  annum,  payable  semi-annually 
on  the  1st  day  of  November  and  May  of  each  year,  on  the  presentation  and 
surrender  of  the  proper  annexed  coupons,  the  principal  and  interest  whereof 
are  payable  at  such  agency  in  Boston,  iiud  are  to  be  paid  in  gold  coin  of  the- 
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present  standard  of  weight  and  fineness,  as  fixed  by  the  laws  of  the  congress 
of  the  United  States  of  America  now  in  force,  the  said  bonds  being  also  ex- 
empt from  any  income  tax  that  may  be  levied  or  provided  for  by  any  laws 
of  the  State  of  South  Carolina  or  of  the  United  States,  and  all  of  the  said 
bonds  and  the  interest  to  become  due  thereon  being  equally  and  alike  se- 
cured by  these  presents,  although  issued  at  different  times,  upon  being  duly 
authenticated  by  a  certificate  to  be  signed  by  the  said  Trustee;  and 

Whereas,  the  stockholders  of  the  Railway  Compauy  did,  on  the  29th  day 
of  April,  1894,  by  a  vote  of  more  than  two-thirds  of  all  the  then  outstanding 
stock  of  the  said  company,  duly  authorize  and  approve  the  issue  of  the  bonds 
herein  provided  for  and  the  making  of  this  indenture  and  the  conveyance 
and  transfer  of  all  the  property  herein  described  to  the  party  hereto  of  the 
second  part  as  security  for  the  said  bonds  and  for  the  interest  to  accrue  due 
thereon,  according  to  the  terras  and  for  the  purposes  of  these  presents  de- 
clared; and 

Whereas,  due  and  timely  notice  of  such  meeting  of  the  stockholders  was 
given  in  the  manner  required  by  the  laws  of  the  State  of  South  Carolina, 
and  all  the  requirements  of  law  before  this  mortgage  shall  take  effect,  hav- 
ing been  duly  and  fully  complied  with ;  and 

Whereas,  this  mdenture  has  also  been  authorized  by  a  resolution  of  the 
board  of  directors  of  the  Railway  Company,  and  the  said  board  has  also  di- 
rected the  bonds  and  certificate  to  be  issued  hereunder,  substantially  in  the 
following  form : — 

UNITED  STATES  OF  AMERICA, 

State  of  South  Carolina 

THE  SOUTHEASTERN  RAILWAY  COMPANY. 

Forty- Year  First-Mobtgaqe  Five  Per  Cent.  Gold  Bond. 

No. .  $1,000. 

Forty  years  after  the  1st  day  of  May,  in  the  year  1894,  the  Southeastern 
Railway,  Company,  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  South  Carolina,  promises  to  pay  to  the 
bearer,  for  value  received,  at  its  financial  agency  in  the  city  of  Boston,  one 
thousand  dollars ;  and  also  promises  to  pay  interest  thereon  at  the  rate  of 
five  per  centum  per  annum,  payable  semi-annually  on  the  1st  days  of  No- 
vember and  May  in  each  year,  on  the  presentation  and  surrender  of  the 
respective  interest  coupons  hereto  annexed,  at  the  financial  agency  afore- 
said. The  principal  and  interest  of  this  bond  are  to  be  paid  in  gold  coin  of 
the  present  standard  of  weight  and  fineness,  as  fixed  by  the  laws  of  the 
United  States  now  in  force,  without  diminution  on  account  of  any  income 
tax  which  hereafter  may  be  levied  or  provided  for  under  any  laws  of  the- 
State  of  South  Carolina  or  of  the  United  States. 

This  bond  is  one  of  a  series  of  bonds  of  one  thousand  dollars  each,  num- 
bered (  onsecutively  from  one  upwards,  issued  at  the  rate  of  twenty  to  each 
mile  oi.  completed  road,  the  total  issue  whereof  shall  not  exceed  sixteen 
hund;<»3  thousand  dollars,  all  of  which  are  equally  and  alike  secured  by  a 
deed  nf.  trust  bearing  date  the  1st  day  of  May,  1894,  executed  by  the  said- 
78 
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Railway  Company  to  the  Boston  Trust  Company  of  Boston,  as  trustee,  con- 
veying all  and  singular  the  entire  line  of  the  said  company's  railway  within 
the  State  of  South  Carolina,  built  or  to  be  built;  beginning  at  a  point  on  the 

bank  of  Deep  river  in  the  townships  of  H and  L ,  adjacent  to  the 

corporate  limits  of  the  village  of  M ,  in  the  county  of  E ,  and  ex- 
tending thence  in  a  northwesterly  direction  through  the  counties  of  R , 

D ,  A and  M ,  to  the  cities  of  N and  I ,  in  the  said  county 

of  M ,  and  all  in  the  said  State  of  South  Carolina,  a  distance  of  ninety- 
five  miles,  more  or  less,  together  with  all  its  other  property,  real  and  per- 
sonal, and  the  rolling  stock,  equipment,  material,  rights  of  way,  tracks, 
depots,  shop  or  shop  grounds,  terminals,  wharves,  warehouses  and  docks, 
demands,  hereditaments,  appurtenances,  rights,  privileges  and  franchises,  as 
in  the  said  mortgage  or  deed  of  trust  is  fully  declared. 

And  upon  default  in  the  payment  of  interest  upon  this  bond  for  six 
months  after  such  interest  becomes  due  and  payable  and  has  been  duly  de- 
manded, the  Trustee  may,  subject  to  the  conditions  of  the  said  mortgage, 
declare  the  principal  of  this  bond  and  of  all  the  outstanding  bonds  imme- 
diately due  and  payable,  and  shall  and  must  do  so  if  required,  in  writing,  by 
the  holders  of  one-third  of  all  such  bonds  outstanding. 

This  bond  shall  pass  by  delivery  or  by  transfer  on  the  books  of  the  said 
Railway  Company,  but,  after  the  registration  of  the  ownership  of  this  bond 
certified  hereon  by  the  transfer  agent  of  the  said  Railway  Company,  no  sub- 
sequent transfer,  except  upon  the  transfer  books  of  said  company,  shall  be 
valid,  unless  the  transfer  shall  be  to  bearer,  and  when  made  to  bearer  such 
transfer  shall  again  render  this  bond  transferable  by  delivery,  and  it  shall 
80  continue  subject  to  successive  registration  and  transfer  to  bearer,  as 
aforesaid,  at  the  option  of  each  successive  holder,  provided  the  coupons  is- 
sued herewith  and  not  due  are  attached  hereto  when  such  registration  is 
demanded. 

This  bond  shall  not  become  obligatory  until  the  certificate  indorsed 
hereon  is  signed  by  the  said  Trustee  or  its  successor  or  successors  in  the  trust 

In  witness  whereof,  the  said  Southeastern  Railway  Company  has  caused 

this  bond  to  be  subscribed  by  its  president  and  secretary,  and  its 

[seal.]    corporate  seal  affixed  hereto  on  this  1st  day  of  May,  1894,  and  the 

annexed  coupons  to  be  executed  with  the  engraved  signature  of  its 

treasurer.  The  Southeastern  Railway  Company, 

By ,  President 

Attest : ,  Secretary, 

Coupon  No.  1. 
$35.00.  125.00. 

The  Southeastern  Railway  Company  will  pay  to  the  bearer,  at  its  fiscal 
agency  in  the  city  of  Boston,  twenty-five  dollars  in  gold  coin,  on  the  Ist 

day  of  May,  1894,  being  six  months'  interest  on  bond  No. . 

,  Treasurer. 

Trustee's  Certificate. 

It  is  hereby  certified  that  the  Southeastern  Railway  Company  has  exe- 
cuted to  the  Boston  Trust  Company  of  Boston,  trustee,  a  mortgage  or  deed 
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of  trust,  dated  May  1, 1894,  aa  described  in  this  bond,  to  secure  the  same, 
and  that  this  bond  is  one  of  the  bonds  issued  thereunder. 

Boston  Trust  Company  op  Boston, 
By ,  Vice-President. 

Indorsement 
Na  . 

The  Southeastern  Railway  Coupant. 

$1,000  First-Mortgage  Bond. 

Interest  Five  Per  Cent 

Principal  Payable  May  1,  1934,  in  United  States  Gold  Coin. 

Interest  Payable  November  1  and  May  1  in  the  City  of  Boston. 

Now,  therefore,  this  indenture  witnesseth : — That  the  Railway  Company, 
for  the  better  security  of  the  payment  of  said  bonds,  aa  hereinbefore  set 
forth,  with  the  interest  thereon,  unto  the  person  or  persons,  body  or  bodies 
politic  or  corporate,  who  may  become  the  holder  or  holders  of  the  said 
bonds  or  any  of  them,  his,  her,  its  or  their  executors,  administrators,  succes- 
sors or  assigns,  and  in  consideration  of  the  sum  of  one  dollar  by  the  Trustee 
paid  to  the  Railwa.v  Company,  at  or  before  the  signing,  ensealing  and  de- 
livery hereof,  the  receipt  whereof  is  hereby  acknowledged,  has  granted, 
bargained,  sold,  released,  conveyed  and  confirmed,  and  by  these  presents 
•does  hereby  grant,  bargain,  sell,  release,  convey  and  confirm  unto  the  Trustee 
and  to  its  successor  or  successors  in  this  trust  forever,  all  and  singular  its 
said  railway  within  the  State  of  South  Carolina,  built  or  to  be  built,  begin- 
ning at  a  point  on  the  bank  of  Deep  river  in  the  townships  of  H and 

L ,  adjacent  to  the  corporate  limits  of  the  village  of  M ,  in  the  county 

of  E ,  and  extending  thence  in  a  northwesterly  direction  through  the 

<:ounties  of  R ,  D ,  A and  M to  the  cities  of  N and  I , 

in  the  county  of  M ,  a  distance  of  ninety-five  miles,  more  or  less,  together 

with  all  side-tracks,  turnouts,  engines,  rolling  stock,  equipment  and  ma- 
terials, all  rights  of  way  and  tracks,  depots  and  depot  grounds,  terminals, 
-wharves,  warehouses  and  docks,  tenements  and  hereditaments,  rights  and 
franchises,  including  therein  the  rights  and  franchise  to  operate  the  said 
railroad,  and  including  and  meaning  to  include  all  the  property,  real  and 
personal,  now  acquired  or  which  hereafter  may  be  acquired  by  the  Railway 
•Company  within  the  State  of  South  Carolina,  used  for,  or  in  any  wise  ap- 
pertaining to,  the  operation  of  the  said  railroad. 

To  have  and  to  hold  all  and  singular  the  said  property  and  line  of  rail- 
road, with  their  appurtenances,  rolling  stock  and  equipment,  present  and 
future,  and  all  other  premises,  properties,  rights,  interests,  franchises,  rev- 
■enues,  tolls,  income,  immunities,  privileges  and  other  things  aforesaid  to  the 
Trustee,  as  aforesaid,  aud  its  successors,  and  their  heirs  and  assigns  forever; 
in  trust,  nevertheless,  for  the  equal  pro  rata  use,  benefit  and  security  of  all 
persons  and  corporations  who  shall  become  or  be  the  owners  or  lawful 
liolders  of  any  of  the  said  bonds  to  the  aggregate  amount  of  sixteen  hundred 
thousand  dollars  intended  to  be  hereby  secured  as  aforesaid,  which  shall  be 
hereafter  iwued,  or  of  any  of  the  coupons  appertaining  thereto,  without 
preference  of  any  of  th«>  said  bonds  over  the  other,  by  reason  of  priority  in 
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the  time  of  the  issue  or  negotiation  thereof  or  otherwise,  upon  the  following 
trusts,  conditions,  covenants  and  agreements,  to  wit :  — 

First. —  Upon  the  payment  of  the  principal  and  interest  of  all  of  the  out- 
standing bonds  hereby  secured,  the  estate  hereby  granted  to  the  Trustee 
Bhall  be  void,  and  the  right  to  all  the  real  and  personal  property  hereby 
granted  and  conveyed  shall  revert  to  and  revest  in  the  Railway  Company,  its 
successors  or  assigns,  without  any  acknowledgment  of  satisfaction,  recon- 
veyance, surrender,  re-entry  or  other  act 

Second. —  In  case  the  Railway  Company,  its  successors  or  assigns,  shall 
fail  to  pay  the  interest  on  any  of  the  said  bonds  at  the  time  when  the  same 
shall  become  due  and  payable,  according  to  the  tenor  thereof,  and  shall  con- 
tinue in  such  default  for  the  full  period  of  six  months  after  such  payment 
has  been  duly  demanded  at  its  or  their  agency  in  the  city  of  Boston,  or  shall 
fail  in  the  performance  of  any  of  the  covenants  herein  contained  on  its  part 
to  be  kept  and  performed,  and  if  such  default  shall  continue  for  a  period  of 
six  months,  then  and  thereupon  the  principal  of  all  the  bonds  hereby  se- 
cured shall  be  and  become  immediately  due  and  payable,  whensoever  there- 
after, the  default  still  continuing,  the  Trustee  shall  give  written  notice  to  the 
Railway  Company,  its  successors  or  assigns,  of  its  option  to  that  effect ;  and 
the  Trustee  shall  and  must  give  such  notice,  if  and  when  required  in  writing 
to  do  so  by  the  holders  of  one-third  of  the  said  bonds  then  outstanding. 

Third. —  Upon  such  default  the  Trustee,  or  its  successor  or  successors  in 
the  trust,  may,  in  its  or  their  discretion,  and  shall  and  must,  upon  the  re- 
quest in  writing  of  the  holders  of  one-half  of  the  said  bonds  then  outstand- 
ing, and  upon  receiving  proper  indemnity  against  the  costs  and  expenses 
which  may  be  incurred  by  acting  in  pursuance  of  such  request,  take  actual 
possession  of  said  railway  and  of  all  and  singular  the  property,  things  and 
effects  hereby  conveyed,  and  personally  or  by  attorney  or  agent  manage 
and  operate  the  same  and  receive  all  the  tolls,  rents,  income  and  profits 
thereof,  until  such  time  as  the  said  bonds  and  interest  thereon  are  fully 
paid  or  satisfied,  and  shall  apply  the  money  so  received  by  it,  first,  to  the 
expenses  of  the  trust  hereby  created,  and  to  the  management  and  opera- 
tion of  the  said  railway  and  its  appurtenances  and  to  the  needful  repairs 
thereof ;  second,  to  the  payment  of  interest  overdue  upon  the  said  bonds, 
and  then  to  the  payment  of  the  principal  of  the  said  bonds. 

Fourth. —  The  Trustee,  or  its  successor  or  successors  in  the  trust,  upon  be- 
coming entitled  to  take  possession  of  the  railway  and  property  as  aforesaid,^ 
may  in  its  or  their  discretion,  and  shall  and  must,  upon  the  written  request 
of  the  holders  of  one-half  of  the  said  bonds  then  outstanding,  and  upon  re- 
ceiving proper  indemnity  against  the  costs  and  expenses  which  may  be 
incurred  by  acting  in  pursuance  of  such  request,  cause  the  said  premises  so 
mortgaged  to  be  sold,  either  as  a  whole  or  in  such  parcels  as  shall  seem  nec- 
essary and  proper,  having  due  regard  to  the  interest  of  all  parties,  to  the 

higliest  bidder,  at  public  auction,  in  the  village  of  M ,  South  Carolina, 

after  giving  at  least  sixty  days'  notice  of  the  time,  place  and  terms  of  the 
sale  and  of  the  specific  property  to  be  sold,  by  printed  notice  published  in 
one  or  more  newspapers  in  the  city  of  Charleston,  South  Carolina,  and,ii> 
one  or  more  newspapers  in  the  city  of  Boston,  once  in  each  week  during 
the  said  term  of  sixty  days.    Upon  receiving  the  purchase-money  therefoi- 
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the  Trustee,  or  its  successors  in  the  trust,  shall  execute  to  the  purchaser  or 
purchasers  thereof  a  good  and  suflBclent  deed  of  conveyance  in  fee-simple, 
which  sale  and  conveyance  shall  forever  be  a  bar  against  the  Railroad  Com- 
pany, its  successors  and  assigns,  and  all  persons  claiming  under  it  or  them, 
of  all  right,  estate,  interest  or  claim  in  or  to  the  premises,  property,  things, 
franchises,  privileges  and  immunities  so  sold,  or  to  any  part  thereof,  vrhether 
the  Trustee  be  in  the  possession  thereof  or  not,  and  the  receipt  of  the  Trustee 
shall  be  a  full  and  sufficient  dischai-ge  to  such  purchaser,  and  no  purchaser 
holding  such  receipt  shall  be  liable  for  the  proper  application  of  the  pur- 
chase-money, or  be  in  any  way  bound  to  see  that  the  same  is  applied  to  the 
uses  of  this  trust,  or  be  in  any  manner  answerable  for  its  loss  or  misappli- 
cation, or  be  bound  to  inquire  into  the  authority  for  making  such  sale. 

Fifth, —  The  Trustee  shall,  after  deducting  from  the  proceeds  of  such  sale 
the  costs  and  expenses  thereof  and  of  the  execution  of  this  trust  and  all 
payments  for  taxes,  assessments  and  counsel  fees  and  other  reasonable  com- 
pensation, apply  so  much  of  the  prooesds  as  may  be  necessary  to  the  pay- 
ment of  the  principal  and  interest  remaining  unpaid  upon  the  said  bonds  and 
coupons,  without  giving  preference  to  either  principal  or  interest,  it  being 
the  intention  of  this  indenture  that  so  long  as  the  railroad  and  its  appurte- 
nances shall  be  managed  by  the  Trustee  or  by  a  receiver,  as  a  going  con- 
cern, the  income  shall  be  applied  to  the  payment  of  interest  in  preference 
to  principal,  but  that  after  the  sale  of  the  railroad  and  its  appurtenances  no 
such  preference  shall  be  made  in  the  distribution  of  the  proceeds. 

Sixth —  The  Trustee  may,  if  it  shall  so  elect,  instead  of  pursuing  the  rem- 
edies hereinbefore  provided,  by  taking  actual  possession  of  the  property  and 
selling  the  same,  proceed  by  suit  in  equity  for  foreclosure  of  the  mortgage 
and  the  appointment  of  a  receiver  and  a  sale  under  and  pursuant  to  a  de- 
cree of  any  court  of  competent  jurisdiction. 

Seventh. —  Upon  any  sale  of  the  said  premises,  whether  by  the  Trustee, 
after  entry  as  aforesaid,  or  under  the  decree  of  any  court  of  competent 
jurisdiction,  the  holders  of  the  bonds  hereby  secured  or  any  of  them,  or  the 
Trustee  on  behalf  of  all  of  the  bondholder,  shall  have  a  right  to  purchase, 
upon  equal  terms  with  other  persons,  and  it  shall  be  the  duty  of  the  Trustee, 
if  so  required,  in  writing,  a  reasonable  time  before  such  sale,  by  the  holders 
of  a  majority  in  value  of  the  outstanding  bonds  secured  hereby,  and  upon 
being  offered  at  the  same  time  adequate  indemnity  against  all  liability  to 
be  incurred  thereby,  to  make  such  purchase  on  behalf  of  all  of  the  bond- 
holders at  a  reasonable  price,  whether  part  only  or  the  whole  of  the  property 
hereby  conveyed  is  sold,  at  a  price  not  exceeding  the  whole  amount,  princi- 
pal and  interest,  due  or  accruing  upon  said  bonds,  together  with  the  ex- 
penses of  the  proceedings  and  sale,  and  the  bonds  secured  by  this  mortgage 
shall  be  receivable  at  such  sale  as  cash  for  the  amount  of  cash  which  would 
be  payeJAe  on  such  bonds  out  of  the  proceeds  of  such  sale. 

Eighth. —  In  the  case  of  the  purchase  of  the  said  property  or  of  any  part 
thereof  by  the  Trustee,  the  same  shall  be  held  for  the  benefit  of  all  of  the 
bondholders  in  proportion  to  their  respective  interest  in  the  bonds,  and  the 
prope/^;y  thus  purchased  shall  be  conveyed  to  such  persons  or  corporation 
as  mwy  be  designated  by  a  majority  in  value  of  the  bondholders  in  such 
raanrier  as  shall  conform  to  the  requirements  of  the  laws  of  the  State  of 
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South  Carolina ;  provided  that  such  conveyance  shall  be  made  on  such  terms 
as  will,  in  the  judgment  of  the  Trustee,  secure  to  each  and  every  bondholder 
his  just  proportion  and  right  in  the  property  purchased  as  aforesaid. 

Ninth —  Meetings  of  the  bondholders  for  any  of  the  purposes  referred  to 
in  this  mortgage  may  be  called  by  the  Trustee,  or  by  the  bondholders  them- 
selves, upon  reasonable  public  notice,  to  be  published  in  two  newspapers  in 
the  city  of  Boston,  and  to  be  held  at  a  time  and  place  to  be  designated  in 
such  notice. 

Tenth. —  The  Railway  Company  for  itself,  its  successors  and  assigns,  hereby 
agrees  to  waive,  and  doth  hereby  absolutely  and  irrevocably  waive  and  re- 
linquish, the  benefit  and  advantage  of  any  and  all  valuation,  stay,  appraise- 
ment, redemption  or  extension  law  or  laws,  now  existing  or  which  may 
hereafter  be  passed  by  any  State  or  States,  which  but  for  this  provision 
agreement  and  waiver  might  be  applicable  to  any  sale  made  under  the  pro- 
visions of  this  instrument,  or  the  order  or  decree  of  any  court  or  courts ; 
and  the  Railway  Company  for  itself,  its  successors  and  assigns,  agrees  to 
waive,  and  doth  hereby  irrevocably  waive,  any  and  all  rights  of  redemption 
which  it  might  or  could  otherwise  have,  or  be  entitled  to,  under  any  present 
or  future  laws  of  any  State  or  States,  upon  or  after  or  in  respect  of  any  sale 
of  the  hereby  mortgaged  premises,  properties,  rights  and  franchises,  or  any 
part  thereof ;  and  the  Railway  Company  hereby  covenants  that  it,  its  suc- 
cessors and  assigns,  will  not  in  any  manner  set  up  or  seek  to  take  the  benefit 
or  advantage  of  any  such  present  or  future  valuation,  stay,  appraisement, 
extension  or  redemption  law,  to  prevent  or  hinder  or  delay  such  absolute 
and  irredeemable  sale  of  said  mortgaged  premises,  properties,  rights  and 
franchises,  as  hereinbefore  authorized  to  be  made,  as  might  but  for  such 
law  be  directed  or  decreed  by  a  court  of  competent  jurisdiction. 

Eleventh. — Until  default  shall  be  made  in  the  payment  of  the  interest,  or  of 
some  part  thereof,  or  in  the  payment  of  the  principal  of  the  said  bonds,  the 
Railway  Company  shall  remain  in  the  full  possession  of  the  said  mortgaged 
property,  and  may  dispose  of  the  current  net  revenue  and  income  of  all  of 
the  said  property  and  railways  hereby  conveyed,  in  such  manner  as  it  may 
deem  best ;  and  while  the  Railway  Company  shall  be  in  the  possession  of  the 
said  mortgaged  premises,  and  there  shall  be  no  existing  default  in  the  pay- 
ment of  principal  or  interest  of  any  of  the  said  bonds  or  in  the  performance 
of  the  stipulations,  conditions  and  provisions  on  the  part  of  the  Railway 
Company  in  this  mortgage  contained,  the  Railway  Company,  its  successors 
or  assigns,  may,  from  time  to  time,  sell  or  otherwise  dispose  of,  free  and 
clear  from  the  lien  or  operation  of  this  mortgage,  any  rolling  stock,  equip- 
ment or  other  personal  property  intended  for  use  upon  the  said  line  of  rail- 
way which  shall  have  become  worn  out  or  otherwise  unsuitable  for  use,  or 
whenever  it  shall  be  intended  to  replace  the  same  by  other  rolling  stock, 
equipment  or  personal  property ;  provided,  however,  that  such  sale  or  dis- 
position shall  not  impair  or  reduce  the  eiBciency  of  the  rolling  stock,  equip- 
ment or  other  personal  property  required  for  the  proper  working  of  the 
road,  and  all  rolling  stock,  equipment  or  other  personal  property  which  shall 
from  time  to  time  be  acquired  for  use  on  the  said  railway  or  its  extension 
or  appurtenances  by  the  Railway  Company,  its  successors  or  assigns,  with 
the  proceeds  of  any  sale  or  disposition  as  aforesaid  or  otherwise  shall  be 


ApP.  v.]  JfOEMS    AND    PKECKDENTS.  1239 

subject  to  the  lien  of  these  presents.  While  the  Railway  Company  shall  be 
in  possession  of  the  mortgaged  premises,  and  there  shall  be  no  existing  de- 
fault as  aforesaid,  the  Trustee,  or  its  successor  or  successors  in  the  trust 
hereby  created,  shall  have  full  power  and  authority,  in  its  or  their  discre- 
tion, upon  the  application  in  writing  of  the  Railway  Company,  to  release 
from  the  lien  and  operation  of  this  mortgage  any  part  of  the  mortgaged 
property ;  provided,  however,  that  under  this  authority  no  portion  of  the 
main  track  of  said  railway  nor  any  part  of  the  principal  depots  or  terminal 
facilities  or  other  property  which,  in  the  judgment  of  the  Trustee,  is  or  may 
be  essential  to  the  due  operation  of  the  said  railway  shall  be  so  released  un- 
less replaced  by  property  in  the  judgment  of  the  Trustee  of  equal  valua 
The  Trustee  shall  not  be  subject  to  any  liability  to  any  person  or  persons  by 
reason  of  any  act  done  or  performed  in  good  faith  under  the  provisions  of 
this  article. 

Twelfth. —  The  bonds  secured  by  these  presents  are  to  be  issued  at  the  rate 
of  twenty  thousand  dollars  per  mile  of  completed  road  on  the  aflSdavit  of 
the  chief  engineer  of  the  Railway  Company  that  the  number  of  miles  of  rail- 
road, in  respect  to  which  bonds  are  to  be  issued  have  been  so  completed 
and  are  ready  for  use,  but  the  total  issue  of  the  said  bonds  shall  in  no  event 
exceed  in  gross  amount  two  millions  of  dollars. 

Thirteenth. —  The  Trustee  is  hereby  authorized  and  directed  to  certify 
bonds  upon  the  demand  of  the  president  of  the  Railway  Company,  to  which 
shall  be  annexed  the  said  afBdavit  of  the  chief  engineer  or  a  copy  thereof, 
and  it  is  agreed  between  the  parties  hereto,  and  made  part  of  this  contract 
with  the  holders  of  the  bonds  secured  hereby,  that  the  Trustee  shall  not  be 
required,  in  respect  of  the  certification  of  bonds  hereunder,  to  look  beyond 
the  demand  of  the  president  and  the  affidavit  of  the  chief  engineer  as  herein 
provided,  and  shall  not  be  responsible,  in  any  event,  for  any  act  lawfully 
done  in  pursuance  of  such  demand  and  afiSdavit.  And  it  is  further  and 
mutually  agreed  by  and  between  the  parties  hereto,  and  is  hereby  declared 
to  be  a  condition  upon  which  the  Trustee,  and  its  successor  or  successors  in 
the  trust  hereby  created,  has  assented  to  these  presents  and  accepted  this 
trust,  that  the  Trustee,  or  its  successor  or  successors,  shall  not  in  any  manner 
be  held  responsible  for  the  act  of  any  person  employed  by  it  or  them,  un- 
less guilty  of  culpable  negligence  in  the  selection  of  such  employee,  nor 
shall  the  Trustee  be  answerable  except  for  its  own  wilful  default 

Fourteenth. —  The  Trustee,  or  its  successor  or  successors,  shall  be  author- 
ized to  pay  such  reasonable  compensation  as  it  or  they  shall  deem  proper 
to  all  attorneys,  officers,  agents,  servants  and  employees  whom  they  may 
reasonably  employ  in  the  management  of  this  trust,  and  the  Trustee,  or  its 
successor  or  successors,  shall  have  and  be  entitled  to  just  compensation  for 
all  services  it  or  they  may  render  in  connection  with  the  trust  hereby  cre- 
ated, to  be  paid  by  the  Railway  Company,  or  out  of  the  trust  estate. 

Fifteenth. —  The  bonds  hereinbefore  described  and  hereby  secured  shall 
pass  by  delivery  or  by  transfer  on  the  books  of  the  Railway  Company,  and 
after  the  registration  of  the  ownership  of  said  bonds,  certified  thereon  by 
the  transfer  agent  of  the  Railway  Company,  no  transfer  of  said  bonds,  ex- 
cept upon  the  transfer  books  of  the  Railway  Company,  shall  be  valid,  unless 
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the  last  transfer  shall  be  to  bearer,  which  transfer  to  bearer  shall  again 
render  said  bonds  transferable  by  delivery,  and  the  said  bonds  shall  con- 
tinue subject  to  successive  registration  and  transfer  to  bearer,  as  aforesaid, 
at  the  option  of  each  successive  holder,  provided  the  coupons  issued  with 
the  same  and  not  due  are  attached  to  said  bonds  when  such  registration  is 
desired,  but  not  otherwise,  and  to  this  end  the  Railway  Company  shall  keep 
in  the  city  of  Boston  a  registration  or  transfer  office,  with  the  necessary 
books,  in  which  the  registration  and  transfer  of  said  bonds  may  be  made  as 
above  provided. 

Sixteenth. —  For  the  purpose  of  designating  the  rolling  stock  which  shall 
belong  to  the  line  of  railway  herein  described,  it  is  agreed,  by  and  between 
the  parties  hereto,  that  the  Railway  Company  will  mark,  in  some  substantial 
manner,  all  engines  and  cars  of  each  and  every  class  purchased  by  it  with 
either  the  name  of  the  Railway  Company  or  the  initials  of  its  name. 

Seventeenth. — The  Railway  Company  doth  hereby  covenant,  grant  and 
agree  to  and  with  the  Trustee,  and  its  successors  in  the  trust  hereby  created, 
that  the  Railway  Company,  its  successors  or  assigns,  while  remaining  in  pos- 
session of  said  mortgaged  premises,  shall  and  will  from  time  to  time  and 
whenever  the  same  shall  be  due  and  payable,  pay  and  discharge  all  taxes, 
assessments  and  government  charges  lawfully  imposed  upon  said  mort- 
gaged premises  or  any  part  thereof,  the  lien  whereof  might  or  could  be  held 
to  be  prior  to  the  lien  of  these  presents,  so  that  the  priority  of  this  mortgage 
shall  be  duly  preserved,  and  that  the  Railway  Company,  its  successors  or  as- 
signs, shall  not  or  will  not  do  or  suffer  any  matter  or  thing  whatsoever 
whereby  the  lien  of  this  mortgage  might  or  could  be  impaired,  until  the 
said  bonds  hereby  secured,  with  all  interest  accrued  thereon,  shall  have  been 
fully  paid  and  satisfied. 

Eighteenth.—  The  rights  of  entry  and  sale  hereinbefore  granted  are  in- 
tended as  cumulative  ^remedies,  and  shall  not  be  deemed  to  deprive  the 
Trustee  of  any  legal  or  equitable  remedy  by  judicial  proceedings  appropriate 
to  enforce  the  provisions  of  this  instrument 

Nineteenth. —  No  bondholder  or  bondholders  shall  take  proceedings  to  en- 
force the  provisions  of  this  mortgage  until  after  he  or  they  shall  have 
requested  the  Trustee  to  foreclose  this  mortgage  and  furnished  proper  in- 
demnity as  hereinbefore  provided,  and  the  Trustee  shall  have  refused  or  un- 
reasonably neglected  so  to  do.  The  Trustee  shall  have  the  right  to  require 
the  person  or  persons  presenting  any  request,  as  hereinbefore  provided,  to 
furnish  proof  by  affidavits  of  the  signers  as  to  the  ownership  of  the  bonds 
represented  by  him  or  them,  and  if  such  proof  be  so  required  the  said  re- 
quest shall  be  without  effect  until  such  proof  shall  have  been  furnished. 

Twentieth.— The  Railway  Company  further  covenants  that  when  and  as 
the  coupons  and  interest  appertaining  to  the  bonds  secured  hereby  mature 
and  become  payable  the  same  shall  be  paid  by  it  and  the  coupons  canceled ; 
and  it  is  agreed  that  no  purchase  or  sale  of  said  coupons  or  interest  or  ad- 
vance or  loan  upon  the  same,  made  on  behalf  of,  or  at  the  request  of,  or 
with  the  privity  of,  the  Railway  Company,  and  no  redemption  of  the  said  cou- 
pons or  of  any  of  them  by  any  person  or  persons  whatever,  shall  be  taken 
or  operate  as  keeping  the  said  coupons  or  interest  alive  or  in  force  as  a  lien 
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upon  the  mortgaged  premises  as  against  the  holders  of  the  bonds  secured 
hereby  and  of  the  coupons  annexed  thereto. 

Twenty-first. —  The  Railway  Company,  its  successors  and  assigns,  further 
covenants  and  agrees  with  the  Trustee  and  its  successor  or  successors  in  the 
trust,  to  make,  execute  and  deliver  all  such  further  deeds,  instruments  and 
assurances  as  may  from  time  to  time  be  necessary,  and  as  the  Trustee  or  its 
successors  in  the  trust  may  be  advised  by  counsel  learned  in  the  law  are 
necessary  for  the  better  securing  to  the  Trustee,  its  successor  or  successors 
in  the  trust,  the  premises  hereby  conveyed,  and  for  carrying  out  the  objects 
and  purposes  of  this  indenture. 

Twenty-second. —  The  Railway  Company  covenants  and  agrees  with  the 
Trustee  and  its  successors,  that  it  will  from  time  to  time  pay  all  the  ex- 
penses of  this  trust,  including  the  compensation  and  expense  of  the  trans- 
fer agent  herein  provided  for. 

Twenty-third. —  In  case  of  the  resignation,  insolvency,  incapacity  or  in- 
ability for  any  other  reason  of  the  Trustee,  or  its  successor  or  successors,  to 
act  in  execution  of  this  trust,  the  holders  of  a  majority  in  interest  of  the 
said  bonds  outstanding  may  select  or  designate  one  or  more  competent  per- 
sons or  a  corporation  to  execute  said  trust,  and  the  person  or  persons  or 
corporation  so  selected  shall  have  all  the  rights  and  privileges  conferred  by 
this  conveyance  upon  the  Trustee,  and  shall  be  required  to  perform  the  same 
dutiea  And  the  holders  of  a  majority  in  interest  of  the  said  bonds  out- 
standing may.  at  any  time,  in  the  exercise  of  a  sound  discretion,  and  when 
to  such  majonty  in  interest  it  shall  seem  desirable,  upon  such  terms  and 
conditions  as  shall  be  equitable  and  just,  and  upon  the  payment  to  the 
Trustee  of  all  'ts  just  charges  and  expenses,  remove  the  Ti-ustee  hereunder 
and  may  seleo*;  or  designate  a  successor  as  aforesaid.  But  in  case  of  a  va- 
cancy in  the  i(^usteeship,  and  if  the  holders  of  a  majority  in  interest  of  the 
said  bonds  outstanding  shall,  after  thirty  days'  continuance  of  the  said  va- 
cancy, fail  to  select  or  designate  a  new  trustee,  then  it  shall  be  lawful  for 
any  of  the  bi'ndholders  to  apply,  in  writing,  to  the  chief  justice  of  the  Su- 
preme Courf  of  the  State  of  South  Carolina,  or  to  a  circuit  judge  of  the 
United  Stat^^  in  and  for  the  district  of  South  Carolina,  to  appoint  another 
trustee  or  tr'istees  to  supply  the  vacancy,  and,  in  the  event  that  such  appli- 
cation be  r-ade  by  any  of  the  bondholders,  notice  of  said  application  shall 
be  given  ti>  the  Railway  Company  at  least  ten  days  before  said  application 
shall  be  pr'>Bented,  and  the  said  chief  justice  or  the  said  circuit  judge  is 
hereby  authorized,  upon  application  and  notice  as  aforesaid,  without  legal 
proceedinijs,  to  appoint  one  or  more  trustees  to  fill  the  vacancy,  and  the 
trustee  01  trustees  so  appointed  shall  be  vested  with  all  the  title,  powers, 
duties  3»?d  assets  possessed  under  this  instrument  by  the  said  Boston  Trust 
Comp?,'»y  of  Boston,  Trustee,  herein  named. 
Id  i-^itness  whereof,  the  Railway  Company  has  caused  this  instrument  to 

be  subscribed  by  its  president  and  secretary  and  its  corporate  seal 

to  be  hereto  affixed ;  and  the  Trustee,  for  the  purpose  of  testifying 
faPAIj.]    its  acceptance  of  the  trust  hereby  created,  has  also  caused  these 

presents  to  be  subscribed  by  its  president  and  secretary,  and  its  seal 

to  be  hereto  affixed,  this  1st  day  of  May,  1894 
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Statk  of  South  Caeolina,  )  gg^ 
County  of  Redwood,         ) 

Be  it  remembered  that  on  this  let  day  of  May,  A.  D.  1894,  before  me, 
George  Gascoigne,  a  notary  public  in  and  for  the  State  of  South  Carolina 
and  county  of  Redwood,  personally  appeared  James  P.  Glynn,  president, 
and  George  Falco,  secretary,  of  the  Southeastern  Railway  Company,  to  me 
respectively  personally  known  to  be  such,  who,  being  by  me  severally  duly 
sworn,  did  depose  and  say  that  he,  said  James  P.  Glynn,  resides  in  Manton, 
State  of  South  Carolina ;  that  he,  said  James  P.  Glynn,  is  the  president,  and 
he,  said  George  Falco,  is  the  secretary,  of  the  said  Railway  Company ;  that 
they  both  know  the  corporate  seal  of  said  company ;  that  the  seal  affixed 
to  the  foregoing  instrument  is  such  corporate  seal ;  that  it  was  so  affixed 
thereto  by  order  of  the  board  of  directors  of  said  company,  and  that  they, 
the  said  James  P.  Glynn,  as  such  president,  and  he,  said  George  Falco,  as 
such  secretary,  signed  the  name  of  said  company,  and  their  own  names, 
thereto,  by  the  like  order,  as  president  and  secretary  of  said  company,  respect- 
ively, and  they  each,  respectively,  being  personally  known  to  me  to  be  the 
same  persons  whose  names  are  signed  to  the  foregoing  instrument  as  par- 
ties thereto,  acknowledged  to  me  that  they  signed,  sealed  and  executed  the 
same  as  their  own  free  and  voluntary  act  and  deed  and  as  the  free  and 
voluntary  act  and  deed  of  the  said  company,  for  the  consideration,  purposes 
and  objects  therein  stated. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  official 
seal  this  the  1st  day  of  May,  A.  D.  1894 

[SBAL.]  Georob  Gascoigne,  Notary  Public. 

State  op  Massachusetts,  } 

City  of  Boston  and  County  of  Suffolk,  ) 

Be  it  remembered  that  on  this  1st  day  of  May,  A.  D.  1894,  personally  ap- 
peared before  me  Robert  Manning,  president,  and  Thomas  Crosman,  secre- 
tary, of  the  Boston  Trust  Company,  to  me  respectively  personally  known  to 
be  such,  who,  being  by  me  severally  duly  sworn,  did  depose  and  say  that 
he,  said  Robert  Manning,  resides  in  Boston,  State  of  Massachusetts ;  that 
he,  said  Robert  Manning,  is  the  president,  and  he,  said  Thomas  Crosman,  is 
the  secretary,  of  the  said  the  Boston  Trust  Company ;  that  they  both  know 
the  corporate  seal  of  said  company;  that  the  seal  affixed  to  the  foregoing 
instrument  is  such  corporate  seal ;  that  it  was  so  affixed  thereto  by  order 
of  the  board  of  directors  of  said  company,  and  that  they,  the  said  Robert 
Manning,  as  such  president,  and  the  said  Thomas  Crosman,  as  secretary, 
signed  the  name  of  said  company,  and  their  own  names,  thereto,  by  the  like 
order,  as  president  and  secretary  of  said  company,  respectively,  and  they 
each,  respectively,  being  personally  known  to  me  to  be  the  same  persons 
whose  names  are  signed  to  the  foregoing  instrument  as  parties  thereto,  ac- 
knowledged to  me  that  they  signed,  sealed  and  executed  the  same  as  their 
own  free  and  voluntary  act  and  deed,  and  as  the  free  and  voluntary  act 
and  deed  of  said  company,  for  the  consideration,  purposes  and  objects 
therein  stated. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  official 
seal  this  1st  day  of  May,  A.  D.  1894. 

[seal.]  George  Gascoigne,  Notary  Public. 
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Street  Railway  First  Mortgage. 

This  indenture,  made  and  entered  into  this  let  day  of  November,  in  the 
year  1893,  by  and  between  the  Metropolitan  Street  Railway  Company  of 
Macon,  a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Georgia,  and  having  its  principal  office  at  Macon, 
in  the  county  of  Bibb,  in  the  said  State,  hereinafter  called  "  the  Railway 
Company,"  party  of  the  first  part,  and  the  Farmers'  Loan  and  Trust  Com- 
pany, of  the  city  of  New  York,  trustee,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  herein- 
inafter  called  "the  Trustee,"  party  of  the  second  part,  witnesseth:  — 

Whereas,  the  Railway  Company  was  duly  incorporated  under  an  act  of 
the  legislature  of  the  State  of  Georgia,  entitled  "  An  act  to  incorporate  the 
Metropolitan  Street  Railway  Company  of  Macon  and  to  define  its  rights, 
powei-8  and  duties,  and  for  other  purposes,''  approved  October  23,  1887,  as 
amended  by  an  act  of  the  said  legislature  of  the  State  of  Georgia,  entitled 
"  An  act  to  amend  the  charter  of  the  Metropolitan  Street  Railway  Company 
of  Macon  so  as  to  prohibit  said  company  from  taking  private  property  with- 
out the  consent  of  the  owner  thereof;  to  authorize  and  empower  said  com- 
pany to  erect,  construct,  equip  and  operate  an  electric  light  and  power 
plant,  furnish  electric  lights  and  other  applied  use  of  electricity ;  and  tO' 
remove  and  modify  certain  restrictions  originally  imposed  upon  its  powers, 
rights  and  functions,  and  for  other  purposes,"  approved  December  27,  1890 ; 
and 

Whereas,  the  Railway  Company  hath  heretofore  been  duly  authorized 
and  empowered,  by  sundry  municipal  ordinances  of  the  said  city  of  Macon, 
to  construct,  equip  and  operate  its  said  lines  of  street  railway  in  and  through 
certain  of  the  streets  of  the  said  city  of  Macon,  and  hath  been  duly  author- 
ized and  empowered,  by  due  consent  of  the  proper  authorities  of  the  said 
county  of  Bibb,  in  the  said  State  of  Georgia,  to  construct,  equip  and  operate 
its  said  lines  of  railway  in  and  through  certain  of  the  public  roads  of  the 
said  county,  adjacent  to  the  said  city  of  Macon ;  and 

Whereas,  the  Railway  Company  hath  full  right,  power  and  authority, 
under  and  by  virtue  of  its  charter  as  aforesaid,  and  of  the  municipal  ordi- 
nances aforesaid,  and  of  the  laws  of  the  State  of  Georgia,  among  other 
things  to  construct,  maintain,  acquire,  own  and  operate  lines  of  street  rail- 
way within  and  adjacent  to  the  said  citj'  of  Macon,  and  to  do  and  perform 
any  and  all  other  acts  incidental  thereto,  and  to  borrow  money,  and  to  issue 
its  bonds  therefor,  and  to  pledge,  by  mortgage  or  deed  of  trust,  its  corporate 
property,  rights  and  franchises  to  secure  the  payment  thereof ;  and 

Whereas,  the  Railway  Company  hath,  pursuant  to  the  authority  herein- 
before referred  to,  constructed  and  equipped  and  is  now  operating  its  cer- 
tain lines  of  street  railway  within  and  adjacent  to  the  said  city  of  Macon,  as 
and  in  the  manner  hereinafter  more  particularly  set  forth ;  and 

Whereas,  the  Railway  Company,  in  order  to  meet  the  cost  and  expense  of 
consti-ucting,  building,  equipping  and  putting  into  operation  its  lines  of 
street  railway  as  aforesaid  within  and  adjacent  to  the  city  of  Macon,  in  the 
county  of  Bibb,  and  State  of  Georgia,  and  for  the  purpose  of  paying  and 
discharging  its  floating  indebtedness,  and  of  securing  money  needed  for  its 


1244  FOIJMS    AND    PEE0EDKNT8.  [APP.  V 

proper  business,  hath  resolved  to  issue  and  negotiate  a  series  of  twenty-year 
first-mortgage  gold  bonds  of  one  thousand  dollars  each,  the  total  issue 
whereof  secured  by  this  indenture  of  mortgage  shall  not  exceed  the  aggre- 
gate amount  of  one  hundred  and  twenty-five  thousand  dollars  ($135,000),  all 
of  which  bear  date  the  1st  day  of  November,  1893,  and  are  equally  and  alike 
secured  by  this  indenture  of  mortgage,  without  preference,  priority  or  dis- 
tinction of  one  bond  over  another,  and  without  reference  to  the  time  of  the 
actual  issue  thereof,  and  are  made  payable  to  bearer  twenty  years  after 
the  1st  day  of  November,  1893,  with  interest  from  their  date  at  the  rate  of 
flix  per  centum  per  annum,  payable  semi-annually  on  the  1st  days  of  May 
and  November  of  each  year,  upon  the  presentation  and  surrender  of  the  re- 
spective interest  coupons  belonging  thereto  as  they  severally  become  due,  the 
principal  and  interest  whereof  are  payable  at  the  office  pf  the  Farmers'  Loan 
and  Trust  Company  in  the  city  of  New  York,  or  at  any  fiscal  agency  which 
may  hereafter  in  the  said  city  be  substituted  in  its  place,  and  are  to  be  paid 
in  gold  coin  of  the  United  States,  of  or  equal  to  the  present  standard  of  weight 
and  fineness  as  fixed  by  the  laws  of  the  congress  of  the  United  States  now 
in  force,  without  diminution  on  account  of  any  income  or  other  tax  which 
hereafter  may  be  levied  or  provided  for  under  any  of  the  laws  of  the  State 
of  Georgia  or  of  the  United  States ;  and 

Whereas,  the  stockholders  of  the  Railway  Company,  at  a  meeting  duly 
called  and  holden  at  the  general  office  of  the  company,  in  the  city  of  Macon' 
Georgia,  on  the  15th  day  of  October,  1893.  did,  by  a  unanimous  vote  of  the 
holders  of  all  of  the  then  outstanding  stock  of  the  company,  duly  authorize^ 
direct  and  approve  the  issue  of  the  bonds  herein  provided  for,  and  the 
making  of  this  indenture  of  mortgage,  and  the  conveyance  and  transfer  of 
all  the  property  hereinafter  described,  to  the  Trustee,  as  security  for  the 
payment  of  the  said  bonds  at  their  maturity,  and  of  the  interest  to  accrue 
due  thereon,  according  to  the  terms  and  for  the'  purposes  in  these  presents 
declared;  and 

Whereas,  this  indenture  of  mortgage  hath  also  been  duly  authorized  and 
approved  by  a  resolution  of  the  board  of  directors  of  the  Railway  Company, 
unanimously  passed,  at  a  meeting  duly  called  and  holden  at  the  general 
office  of  the  company  in  the  city  of  Macon,  Georgia,  upon  the  said  15th  day 
of  October,  1893,  and  the  said  board  of  directors  hath  also  authorized  and 
directed  the  bonds  to  be  issued  hereunder  substantially  in  the  form  follow- 
ing:— 

UNITED  STATES  OF  AMERICA. 

State  of  Georgia 

METROPOLITAN  STREET  RAILWAY  COMPANY  OF  MACON. 

Twenty- Year  FmsT-MoRTQAGE  Six  Pee  Cent.  Gold  Bond. 

No. .  |1,000. 

Twenty  years  after  the  Ist  day  of  November,  in  the  year  1893,  for  value 
received,  the  Metropolitan  Street  Railway  Company  of  Macon,  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Georgia,  promises  to  pay  to  the  bearer,  or,  in  case  this  bond  be  registered, 
then  to  the  registered  holder  thereof,  at  the  office  of  the  Farmers'  Loan  and 
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Trust  Company  in  the  city  of  New  York,  one  thousand  dollare ;  and  also'  ■ 
promises  to  pay  interest  thereon  at  and  after  the  rate  of  six  per  centum  per : 
annum,  payable  semi-annually  on  the  1st  days  of  May  and  November  in 
•each  year,  upon  the  presentation  and  surrender  of  the  respective  interest 
coupons  hereto  annexed  or  belonging  hereto  as  they  severally  become  due, 
at  the  office  of  the  Farmers'  Loan  and  Trust  Company  aforesaid.  The 
principal  and  interest  of  this  bond  are  to  be  paid  in  gold  coin  of  the  United 
States  of  America,  of  or  equal  to  the  present  standard  of  weight  and  fine- 
ness, as  fixed  by  the  laws  of  the  United  States  now  in  force,  without  diminu- 
tion on  account  of  any  income  or  other  tax  which  hereafter  may  be  levied 
-or  provided  for  under  any  of  the  laws  of  the  State  of  Georgia  or  of  the 
United  States.  The  benefit  of  any  extension,  redemption,  stay  or  appraise- 
ment laws  now  existing,  or  that  may  hereafter  exist,  is  hereby  expressly 
waived,  but  the  stockholders  of  this  company  are  not  individually  liable 
•upon  this  bond  or  in  respect  thereto. 

This  bond  is  one  of  a  series  of  one  hundred  and  twenty-five  bonds  of  one 
thousand  dollars  each,  all  of  the  same  tenor  and  date,  numbered  consecu- 
tively from  number  one  upwards,  the  total  issue  whereof  in  amount  shall 
not  exceed  one  hundred  and  twenty-five  thousand  dollars,  the  principal  and 
interest  of  all  of  which  are  equally  and  alike  secured  by  a  mortgage  or  deed 
-of  trust,  to  which  reference  is  hereby  made,  bearing  date  the  1st  day  of  No- 
vember, 1893,  duly  executed  by  the  said  Railway  Company  to  the  Farmers' 
Loan  and  Trust  Company,  of  the  city  of  New  York,  as  trustee,  conveying, 
in  trust  for  the  holders  of  the  said  bonds,  all  and  singular  the  entire  line  of 
the  said  company's  railway  within  and  adjacent  to  the  city  of  Macon,  in  the 
county  of  Bibb,  and  State  of  Georgia,  built  or  to  be  built,  together  with  all 
the  other  corporate  property,  real  and  pei-sonal,  and  all  the  income,  tolls, 
issues  and  profits  therefrom,  and  the  rolling  stock,  equipment,  material, 
rights  of  way,  tracks,  depots,  power-houses,  shop  or  shop  grounds,  terminals, 
warehouses,  demands,  lands,  tenements,  hereditaments,  appurtenances, 
rights,  privileges  and  franchises,  now  owned  or  hereafter  acquired,  as  in 
the  said  mortgage  or  deed  of  trust  is  fully  declared. 

And  upon  default  in  the  payment  of  any  semi-annual  instalment  of  in- 
terest upon  this  bond  for  a  period  of  three  months  after  such  interest  shall 
become  due  and  payable  and  shall  have  been  duly  demanded,  the  Trustee 
may,  subject  to  the  conditions  of  the  mortgage  or  deed  of  trust  aforesaid, 
•declare  the  principal  of  this  bond  immediately  due  and  payable,  and  shall 
and  must  so  act  and  declare  if  and  when  required  in  writing  by  the  hold- 
ers of  one-half  in  amount  of  all  such  bonds  outstanding. 

This  bond  shall  pass  by  delivery  or  by  transfer  on  the  books  of  the  trans- 
fer agent  of  the  said  Railway  Company,  but  after  a  registration  of  the  own- 
ership of  this  bond  certified  hereon  by  the  transfer  agent  aforesaid,  no  sub- 
sequent transfer,  except  upon  the  said  transfer  books,  shall  be  valid,  unless 
the  transfer  shall  be  to  bearer,  and  when  made  to  bearer  such  transfer  shall 
again  render  this  bond  transferable  by  delivery,  and  it  shall  so  continue 
subject  to  successive'  registration  and  transfer  to  the  bearer  as  aforesaid,  at 
the  option  of  each  successive  holder,  provided  the  coupons  issued  herewith 
and  not  due  are  attached  hereto  when  such  registration  is  demanded. 

This  bond  is  to  be  valid  only  when  authenticated  by  the  certificate  in- 
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doTsed  hereon,  duly  signed  by  the  Trustee  or  its  successor  or  successors  iD< 
the  trust 

In  witness  whereof,  the  Metropolitan  Street  Railway  Company  of  Macon. 

hath  caused  this  bond  to  be  subscribed  by  its  president  and  secre- 

[SBALi]     tary,  and  its  corporate  seal  to  be  affixed  hereto,  on  this  1st  day  of 

November,  1893,  and  the  annexed  coupons  to  be  executed  with  the- 

engraved  signature  of  its  treasurer. 

Metropolitan  Street  Railway  Compant  of  Macon, 

By ,  President 

Attest: ,  Secretary. 

(Cowpon  or  Interest  Warrant  No.  1.) 

Na .  |30. 

The  Metropolitan  Street  Railway  Company  of  Macon,  Georgia,  will  pay 
to  bearer,  at  the  office  of  the  Farmers'  Loan  and  Trust  Company,  in  the 
city  of  New  York,  $30  in  United  States  gold  coin,  on  the  1st  day  of  May, 
1898,  being  six  months'  interest  then  due  on  its  first-mortgage  gold  bond' 
No. .  ,  Treasurer. 

(JVwsfee's  Certificate  to  be  Indorsed.) 

It  is  hereby  certified  that  the  Metropolitan  Street  Railway  Company  of 
Macon  has  executed  to  the  Farmers'  L  ran  and  Trust  Company,  of  the  city 
of  New  York,  as  trustee,  a  mortgage  or  deed  of  trust,  dated  November  1, 
1893,  as  described  in  this  bond,  to  secure  the  same,  and  that  this  bond  is  one 
of  the  bonds  issued  thereunder. 

The  Farmers'  Loan  and  Trust  Company, 

By ,  Vice-President 

Indorsement. 
No. . 

Metropolitan  Street  Railway  Company  of  Macon. 

$1,000  First-Mortgage  (Jold  Bond. 

Interest  Six  Per  Cent 

Principal  Payable  November  1,  1913,  in  United  States  Gold  Coin. 

Interest  Payable  May  1st  and  November  1st  in  the  City  of  New  York. 

Now,  therefore,  this  indenture  witnesseth :  —  That  the  Railway  Com- 
pany, for  the  better  security  of  the  payment  of  the  said  bonds,  as  hereinbe- 
fore set  forth,  with  the  interest  thereon,  unto  the  person  or  persons,  body 
or  bodies  politic  and  corporate,  who  may  become  the  holder  or  holders  of 
the  said  bonds  or  of  any  of  them,  his,  her  or  their  executors,  administrators, 
successors  or  assigns,  and  in  consideration  of  the  sum  of  $1  by  the  Trustee 
paid  to  the  Railway  Company,  at  or  before  the  signing,  ensealing  and  de- 
livery hereof,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  released,  conveyed  and  confirmed,  and  by  these  presents- 
doth  hereby  grant,  bargain,  sell,  release,  convey  and  confirm  unto  the 
Trustee  and  to  its  successor  or  successors  in  this  trust  forever,  all  and  singu- 
lar its  said  lines  of  street  railway  within  and  adjacent  to  the  said  city  of 
Macon,  in  the  county  of  Bibb,  and  the  State  of  Georgia,  together  with  all 
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rolling  stock,  equipment  and  materials,  all  rights  of  way,  tracks,  road-bed, 
superatruoture,  sidings,  switches,  power-houses,  machinery,  fixtures  and 
franchises,  including  therein  the  right  and  franchise  to  operate  the  said 
railway,  and  including  and  meaning  to  include  all  the  property  of  every 
name,  nature  and  description,  real  and  pei-sonal,  now  owned  and  acquired, 
•or  which  hereafter  may  be  acquired,  by  the  Railway  Company  within  or 
adjacent  to  the  said  city  of  Macon,  used  for,  or  in  anywise  appertaining  to, 
the  operation  of  the  said  railway  and  real  property,  being  more  particularly 
described  as  follows :  — 

(a)  A  line  of  electric  street  railway,  commencing  at  the  intersection  of 
Fourth  and  Cherry  streets,  in  the  said  city  of  Macon,  thence  along  Cherry 
street  to  First  street  thence  along  First  street  to  Cotton  avenue,  thence 
along  Cotton  avenue  to  Forsyth  Terrace  (or  street),  thence  along  Forsyth 
Terrace  (or  street)  to  Monroe  street,  thence  along  Monroe  street  to  Chestnut 
street,  thence  along  Chestnut  street  to  Adams  street,  thence  along  Adams 
street  to  Hazel  street,  thence  along  Hazel  street  to  and  across  Boundary 
street  to  Lawton  avenue,  thence  along  Lawton  avenue  to  Bellevue  avenue, 
thence  along  Bellevue  avenue  to  and  into  Bellevue,  a  total  distance  of  five 
and  twenty-five  one-hundredths  (5.35)  miles. 

(6)  All  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and  being  in 
the  Vineville  district,  county  of  Bibb,  and  State  of  Georgia,  said  lot  being 
on  the  north  side  of  the  line  of  railway  of  the  Metropolitan  Street  Railway 
Company,  being  two  hundred  (300)  feet  along  the  boulevard  on  which  the 
Baid  line  of  street  railway  is  constructed,  the  southwest  corner  of  said  lot 
being  in  the  middle  of  the  branch  dividing  the  said  lot  from  the  homestead 
property  on  which  G.  H.  Dillon  now  resides,  the  said  lot  containing  one  acre, 
bounded  on  the  west  by  the  land  of  the  said  G.  H.  Dillon,  on  the  north  by 
the  land  of  A.  M.  Ernest,  on  the  east  by  the  land  of  A.  M.  Ernest,  on  the 
south  by  the  boulevard  on  which  the  said  line  of  street  railway  is  now  con- 
structed, as  more  clearly  defined  by  stakes  at  the  several  corners. 

(c)  All  that  certain  lot,  piece  or  parcel  of  land  situate,  lying  and  being  in 
the  Vineville  district,  county  of  Bibb,  and  State  of  Georgia,  said  lot  being 
on  the  north  side  of  Lawton  avenue,  being  one  hundred  and  forty  (140)  feet 
along  the  said  Lawton  avenue,  and  fronting  fifty-one  (51)  feet  on  Randolph 
avenue,  said  lot  being  lot  number  one  (1),  block  number  eleven  (11),  on  plot 
■of  Huguenin  Heights,  and  rectangular  in  shape,  being  fifty-one  (51)  by  one 
hundred  and  forty  (140)  feet,  the  same  being  the  lot  on  which  is  located  the 
car-house  of  the  Railway  Company. 

To  have  and  to  hold  all  and  singular  the  said  property  and  lines  of  rail- 
way, with  their  appurtenances,  rolling  stock  and  equipment,  present  and 
future,  and  all  other  premises,  properties,  rights,  interests,  franchises,  reve- 
nues, tolls,  income,  immunities,  privileges  and  other  things  aforesaid  to  the 
Trustee,  as  aforesaid,  and  its  successors,  and  their  heirs  and  assigns  forever ; 
in  trust,  nevertheless,  for  the  equal  pro  rata  use,  benefit  and  security  of  all 
persons  and  corporations  who  shall  become  or  be  the  owners  or  lawful  hold- 
ers of  any  of  the  said  bonds  to  the  aggregate  amount  of  one  hundred  and 
twenty-five  thousand  dollars  (|185,000),  intended  to  be  hereby  secured  as 
aforesaid,  or  of  any  of  the  coupons  appertaining  thereto,  without  preference 
of  any  of  the  said  bonds  over  the  other,  by  reason  of  priority  in  the  time  of 
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the  issue  or  negotiation  thereof  or  otherwise,  upon  the  following  trusts,  con- 
ditions, covenants  and  agreements,  to  wit :  — 

Mrst'—'Upon  the  execution  and  delivery  of  this  indenture  of  mortgage, 
and  the  due  recording  and  filing  thereof  according  to  law,  all  of  the  afore- 
said bonds,  to  the  full  amount  of  one  hundred  and  twenty-five  thousand 
dollars  ($135,000)  par  thereof,  with  their  respective  coupons  attached,  shall 
forthwith  be  executed  and  delivered  by  the  Railway  Company  to  the  Trustee, 
and  shall  be  duly  certified  by  the  Trustee,  and  shall  be  by  it  delivered  and 
disposed  of  as  follows :  — 

(a)  One  hundred  thousand  dollars  ($100,000)  par  of  the  said  bonds,  with 
their  attached  coupons  (being  bonds  numbered  from  one  (1)  to  one  hundred 
(100)  inclusive),  duly  certified,  shall  be  immediately  delivered  to  the  Railway 
Company,  or  to  its  order. 

(b)  The  remainder  of  the  said  bonds  to  the  amount  of  twenty-five  thou- 
sand dollars  ($25,000)  par  thereof,  with  their  attached  coupons  (being  bonds 
numbered  from  one  hundred  and  one  (101)  to  one  hundred  and  twenty-five 
(135)  inclusive),  shall  be  held  and  retained  by  the  Trustee,  and  shall  from  time 
to  time  be  paid  over  and  delivered  by  it  to  the  Railway  Company,  or  to  its- 
order,  for  the  sole  purpose  of  reimbursing  the  Railway  Company  for  expend- 
itures hereafter  actually  incurred  in  the  construction  or  reconstruction, 
equipment  or  re-equipment,  according  to  its  ordinances  and  franchises,  of 
its  railway  plant  and  property,  upon  the  presentation  by  the  Railway  Com- 
pany to  the  Trustee  of  sworn  statements,  made  in  writing  by  the  president 
and  secretary  of  the  Railway  Company,  attested  by  the  corporate  seal,  evi- 
dencing such  expenditures.  But  the  total  issue  of  the  said  bonds  secured 
by  this  indenture  of  mortgage  shall  in  no  event  exceed  in  gross  amount 
one  hundred  and  twenty-five  thousand  dollars  ($135,000)  as  aforesaid,  nor 
shall  the  said  bonds  be  issued  at  any  higher  rate  than  twenty  thousand  dol- 
lars ($20,000)  per  mile  of  road  actually  built  and  in  operation. 

Second. —  Upon  the  payment  of  the  principal  and  interest  of  all  the  out- 
standing bonds  hereby  secured,  the  estate  hereby  granted  to  the  Trustee  shall 
be  void,  and  the  right  to  all  the  real  and  personal  property  hereby  granted 
and  conveyed  shall  revert  to  and  revest  in  the  Railway  Company,  its  suc- 
cessors or  assigns,  without  any  acknowledgment  of  satisfaction,  reconvey- 
ance, surrender,  re-entry  or  other  act 

Third, —  In  case  the  Railway  Company,  its  successors  or  assigns,  shall  fail 
to  pay  the  interest  on  any  of  the  said  bonds  at  the  time  when  the  same  shall 
become  due  and  payable  according  to  the  tenor  thereof,  and  shall  continue 
in  such  default  for  the  full  period  of  three  months  after  such  payment 
has  been  duly  demanded  at  the  office  of  the  Farmers'  Loan  and  Trust  Com- 
pany in  the  city  of  New  Yoik,  or  of  its  successor  or  successors  in  the  trust 
hereby  created,  or  shall  fail  in  the  performance  of  any  of  the  covenants^ 
herein  contained  on  its  part  to  be  kept  and  performed,  and  if  such  default 
shall  continue  for  a  period  of  three  months,  then  and  thereupon  the  princi- 
pal of  all  the  bonds  hereby  secured  shall  be  and  become  immediately  du» 
and  payable,  whensoever  thereafter,  the  default  still  continuing,  the  Trustee 
shall  give  written  notice  to  the  Railway  Company,  its  successors  or  assigns,. 
of  its  option  to  that  effect ;  and  the  Trustee  shall  and  must  give  such  notice,. 
if  and  when  required  in  writing  so  to  do  by  the  holders  of  one-half  of  tht> 

id  bonds  then  outstanding. 
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Fourth. —  Upon  such  default  the  Tiustpe,  or  its  successor  or  successors  in. 
the  trust  hereby  created,  may,  iu  its  or  their  discretion,  and  shall  and  must, 
upon  the  request  in  writing  of  the  holders  of  one-half  of  the  said  bonds- 
then  outstanding,  and  upon  receiving  proper  indemnity  against  the  costs 
and  expenses  which  may  be  incuried  by  acting  m  pursuance  of  such  re- 
quest, take  actual  possession  of  said  railway  and  of  all  and  singular  the  prop- 
erty, things  and  effects  hereby  conveyed,  and  personally  or  by  attorney  or 
agent  manage  and  operate  the  same  and  receive  all  the  tolls,  rents,  income 
and  profits  thereof,  until  such  time  as  the  said  bonds  and  the  interest  thereon 
are  fully  paid  or  satisfied,  and  shall  apply  the  money  so  received  by  it, 
fii-st,  to  the  expenses  of  the  trust  hereby  created,  and  to  the  management, 
and  operation  of  the  said  railway  and  its  appurtenances  to  the  needful  re- 
pairs thereof;  second,  to  the  payment  of  interest  overdue  upon  the  said, 
bonds,  and  then  to  the  payment  of  the  principal  of  the  said  bonds. 

Fifth. —  The  Trustee,  or  its  successor  or  successors  in  the  trust  hereby 
created,  upon  becoming  entitled  to  take  possession  of  the  railway  and  prop- 
erty as  aforesaid,  may  in  its  or  their  discretion,  and  shall  and  must,  upon 
the  written  request  of  the  holders  of  one-half  of  the  said  bonds  then  out- 
standing, and  upon  receiving  proper  indemnity  against  the  costs  and  expenses- 
which  may  be  incurred  by  acting  in  pursuance  of  such  request,  cause  the  said 
premises  so  mortgaged  to  be  sold,  either  as  a  whole  or  in  such  parcels  aa 
shall  seem  necessary  and  proper,  having  due  regard  to  the  interest  of  all 
parties,  to  the  highest  bidder  at  public  auction,  in  the  city  of  Macon,  Geor- 
gia, or  in  the  city  of  New  York,  at  the  option  of  the  Trustee,  after  giving  at 
least  sixty  days'  notice  of  the  time,  place  and  terms  of  the  sale  and  of  the 
specific  property  to  be  sold,  by  printed  notice  published  in  one  or  more 
newspapers  in  the  said  city  of  Macon,  Georgia,  and  in  one  or  more  news- 
papers in  the  city  of  New  York,  once  in  each  week  during  the  said  term  of 
sixtj'  days.  Upon  receiving  the  purchase-money  therefor  the  Trustee,  or 
its  successor  or  successors  in  the  ti-ust  hereby  created,  shall  execute  to  the 
purchaser  or  purchasers  thereof  a  good  and  sufficient  deed  of  conveyance  in 
fee-simple,  which  sale  and  conveyance  shall  forever  be  a  bar  against  thfr 
Railway  Company,  its  successors  and  assigns,  and  all  persons  claiming  under 
it  or  them,  of  all  right,  estate,  interest  or  claim  in  or  to  the  premises,  prop- 
erty, things,  franchises,  privileges  and  immunities  so  sold,  or  to  any  part 
thereof,  whether  the  Trustee  be  in  the  possession  thereof  or  not,  and  the  re- 
ceipt of  the  Trustee  shall  be  a  full  and  sufficient  discharge  to  such  purchaser, 
and  no  purchaser  holding  such  receipt  shall  be  liable  for  the  proper  applica- 
tion of  the  purchase-money,  or  be  in  any  way  bound  to  see  that  the  same  is 
applied  to  the  uses  of  this  trust,  or  be  in  any  manner  answerable  for  its  losa 
or  misapplication,  or  be  bound  to  inquire  into  the  authority  for  making  such 
gala 

Sixth. —  The  Trustee  shall,  after  deducting  from  the  proceeds  of  such  sale 
the  costs  and  expenses  thereof  and  of  the  execution  of  this  trust  and  all 
payments  for  taxes,  assessments  and  counsel  fees  and  other  reasonable  com- 
pensation, apply  so  much  of  the  proceeds  as  may  be  necessary  to  the  pay- 
ment of  the  principal  and  interest  remaining  unpaid  upon  the  said  bonds- 
and  coupons,  without  giving  preference  to  either  principal  or  interest,  it 
being  the  intention  of  this  indenture  of  mortgage  that,  so  long  as  the  rail- 
79 
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way  and  its  appurtenances  shall  be  managed  by  the  Trustee  or  by  a  receiver, 
as  a  going  concern,  the  income  shall  be  applied  to  the  payment  of  interest 
in  preference  to  principal,  but  that,  after  the  sale  of  the  railway  and  its  ap- 
purtenances, no  such  preference  shall  be  made  in  the  distribution  of  tlie 
proceeds. 

Seventh. —  The  Trustee  may,  if  it  shall  so  elect,  instead  of  pursuing  the 
remedies  hereinbefore  provided,  by  taking  actual  possession  of  the  proper^ 
and  selling  the  same,  proceed  by  proper  legal  proceedings  for  the  foreclos- 
ure of  the  mortgage,  and  the  appointment  of  a  receiver  and  a  sale  under 
and  pursuant  to  a  decree  of  any  court  of  competent  jurisdiction. 

Eighth. —  Upon  any  sale  of  the  premises,  whether  by  the  Trustee,  after 
«ntry  as  aforesaid,  or  under  the  decree  of  any  court  of  competent  jurisdic- 
tion, the  holders  of  the  bonds  hereby  secured  or  of  any  of  them,  or  the 
Trustee  on  behalf  of  all  the  bondholders,  shall  have  a  right  to  purchase,  upon 
«qual  terms  with  other  persons,  and  it  shall  be  the  duty  of  the  Trustee,  if  so 
required  in  writing  a  reasonable  time  before  such  sale  by  the  holders  of  a 
majority  in  value  of  the  outstanding  bonds  secured  hereby,  and  upon  being 
offered  at  the  same  time  adequate  indemnity  against  all  liability  to  be  in- 
curred thereby,  to  make  such  purchase  on  behalf  of  all  of  the  bondholders 
at  a  reasonable  price,  whether  part  only  or  the  whole  of  the  property  hereby 
conveyed  is  sold  at  a  price  not  exceeding  the  whole  amount,  principal  and 
interest,  due  or  accrued  upon  the  said  bonds,  together  with  the  expenses  of 
the  proceedings  and  sale,  and  the  bonds  secured  by  this  mortgage  shall  be 
receivable  at  such  sale  as  cash  for  the  amount  of  cash  which  would  be  pay- 
able on  such  bonds  out  of  the  proceeds  of  such  sale. 

Ninth. —  In  the  case  of  the  purchase  of  the  said  property  or  of  any  part 
thereof  by  the  Trustee,  the  same  shall  be  held  for  the  benefit  of  all  of  the 
bondholders  in  proportion  to  their  respective  interest  in  the  bonds,  and  the 
property  thus  purchased  shall  be  conveyed  to  such  persons  or  corporation 
as  may  be  designated  by  a  majority  in  value  of  the  bondholders,  in  such 
manner  as  shall  conform  to  the  requirements  of  the  laws  of  the  State  of 
Georgia ;  provided  that  such  conveyance  shall  be  made  on  such  terms  as  will, 
in  the  judgment  of  the  Trustee,  secure  to  each  and  every  bondholder  his 
just  proportion  and  right  in  the  property  purchased  as  aforesaid. 

Tenth. —  Meetings  of  the  bondholders  for  any  of  the  purposes  referred  to 
in  this  mortgage  may  be  called  by  the  Trustee  in  its  discretion  upon  reason- 
able public  notice,  to  be  published  in  two  newspapers  in  the  city  of  New 
York,  and  to  be  held  at  a  time  and  place  to  be  designated  in  such  notice. 

Eleventh.—  The  Railway  Company  for  itself,  its  successors  and  assigns, 
hereby  agrees  to  waive,  and  doth  hereby  absolutely  and  irrevocably  waive 
and  relinquish,  the  benefit  and  advantage  of  any  and  all  valuation,  stay,  ap- 
praisement, redemption  or  extension  laws  of  the  State  of  Georgia  or  of  the 
United  States  which  but  for  this  provision,  agreement  and  waiver  might 
be  applicable  to  any  sale  made  under  the  provisions  of  this  instrument  or 
by  the  order  or  decree  of  any  court  or  courts ;  and  the  Railway  Company 
for  itself,  its  successors  and  assigns,  agrees  to  waive,  and  doth  hereby  irrev- 
ocably waive,  any  and  all  rights  of  redemption  which  it  might  or  could 
otherwise  have  or  be  entitled  to  under  any  present  or  future  laws  of  the 
State  of  Georgia  or  of  the  United  States,  upon  or  after  or  in  respect  of  any 
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sale  of  the  hereby  mortgaged  premises,  properties,  rights  and  franchises,  or 
of  say  part  thereof ;  and  the  Railway  Company  hereby  covenant»  that  it,  its 
miccessors  and  assigns,  will  not  in  any  manner  set  up  or  seek  to  take  the 
benefit  or  adyantage  of  any  such  present  or  future  valuation,  stay,  appraise- 
ment, extension  or  redemption  laws,  to  prevent  or  hinder  or  dday  such 
absolute  and  irredeemable  sale  of  the  said  mortgaged  premises,  properties, 
rights  and  franchises,  as  is  hereinbefore  authorized  to  be  mad<%  as  might, 
but  for  such  law  or  laws,  be  directed  <Hr  decreed  by  any  court  of  competent 
Jurisdiction. 

Twelfth, —  Until  default  shall  be  made  in  the  payment  of  the  interest,  or 
of  some  part  thereof,  or  in  the  payment  of  the  principal  of  the  said  bonds, 
or  in  the  due  performance  of  any  of  the  covenants  herein  contained  on  its 
part  to  be  kept  and  performed,  the  Railway  Company  shall  remain  in  the 
full  possession  of  the  said  mortgaged  property,  and  shall  be  suffered  and 
permitted  to  possess,  manage,  operate,  develop  and  enjoy  the  street  railway 
plant,  rights,  franchises  and  property  herein  conveyed  and  intended  so  to 
be,  and  to  take,  use  and  dispose  of  the  current  revenue  and  income  of  all  of 
the  said  property  and  railway  hereby  conveyed,  in  such  manner  as  it  may 
-deem  best,  to  the  same  extent  and  to  the  same  effect  as  though  this  indent- 
ure of  mortgage  had  not  been  made;  and  while  the  Railway  Company 
shall  be  in  the  possession  of  the  said  mortgaged  premises,  and  there  shall 
be  no  existing  default  in  the  payment  of  principal  or  interest  of  any  of  the 
said  bonds,  or  in  the  performance  of  any  of  the  stipulations,  covenants, 
conditions  and  provisions  on  the  part  of  the  Railway  Company  in  this  in- 
denture of  mortgage  contained,  the  Railway  Company,  ita  successors  or  as- 
signs, may,  from  time  to  time,  sell  or  otherwise  dispose  of,  free  and  clear 
from  the  lien  or  operation  of  this  mortgage,  any  rolling  stock,  equipment 
or  other  personal  property  intended  for  use  upon  the  said  line  of  railway 
which  shall  have  become  worn  out  or  otherwise  unsuitable  for  use,  or  when- 
ever it  shall  be  intended  to  replace  the  same  by  other  rolling  stock,  equip- 
ment or  personal  property ;  provided,  however,  that  such  sale  or  disposition 
shall  not  impair  or  reduce  the  efiBciency  of  the  rolling  stock,  equipment  or 
other  personal  property  required  for  the  proper  working  of  the  road,  and 
that  all  rolling  stock,  equipment  or  other  personal  property  which  shall 
from  time  to  time  be  acquired  for  use  on  the  said  railway  or  any  of  the  ex- 
tensions thereof,  by  the  Railway  Company,  its  successors  or  assigns,  with 
the  proceeds  of  any  sale  or  disposition  as  aforesaid,  or  otherwise,  shall  be 
subject  to  the  lien  of  these  presents.  While  the  Railway  Company  shall  bo 
in  possession  of  the  mortgaged  premises,  and  there  shall  be  no  existing  de- 
fault as  aforesaid,  the  Trustee,  or  its  successor  or  successors  in  the  trust 
hereby  created,  shall  have  full  power  and  authority,  in  its  or  their  discre- 
tion, upon  the  application,  in  writing,  of  the  Railway  Company,  to  release 
from  the  lien  and  operation  of  this  mortgage  any  part  of  the  mortgaged 
property ;  provided,  however,  that  under  this  authority  no  portion  of  the 
main  track  of  the  said  railway,  nor  any  part  of  the  principal  depots  or  ter- 
minal facilities,  or  other  propei"ty,  which  in  the  judgment  of  the  Trustee  is 
or  may  be  essential  to  the  due  operation  of  the  said  railway,  shall  be  so  re- 
leased, unless  replaced  by  property  in  the  judgment  of  the  Trustee  of  equal 
valii". 
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Thirteenth. —  The  bonds  hereinbefore  described  and  hereby  secured  shall 
pass  by  delivery  or  by  transfer  on  the  boolis  of  the  Railway  Company,  and 
after  the  registration  of  the  ownership  of  the  said  bonds,  certified  thereon 
by  the  Trustee  as  the  registrar  of  the  Railway  Company,  no  transfer  of  said 
bonds,  except  upon  the  registration  or  transfer  books  of  the  Railway  Com- 
pany, shall  be  valid,  unless  the  last  transfer  shall  be  to  bearer,  which  trans- 
fer to  bearer  shall  again  render  said  bonds  transferable  by  delivery,  and  the 
said  bonds  shall  continue  subject  to  successive  registration  and  transfer  to 
bearer,  as  aforesaid,  at  the  option  of  each  successive  holder,  provided  the 
coupons  issued  with  the  same  and  not  due  are  attached  to  said  bonds  when 
such  registration  is  desired,  but  not  otherwise ;  and  to  this  end  the  Rail- 
way Company  shall  keep,  at  the  office  of  the  Farmers'  Loan  and  Trust 
Company,  in  the  city  of  New  York,  a  registration  or  transfer  office,  with 
the  necessary  books,  in  which  the  registration  and  transfer  of  said  bonds 
may  be  made  as  above  provided. 

Fourteenth — For  the  purpose  of  designating  the  rolling  stock  which  shall 
belong  to  the  line  of  railway  herein  described,  it  is  agreed  by  and  between 
the  parties  hereto  that  the  Railway  Company  will  mark,  in  some  substan- 
tial manner,  all  cars  of  each  and  every  class  purchased  by  it  either  with  the 
name  of  the  Railway  Company  or  with  the  initials  of  its  name. 

Fifteenth. —  The  Railway  Company  doth  hereby  covenant  and  agree  with 
the  Trustee  and  its  successor  or  successors  in  the  trust  hereby  created,  that, 
while  remaining  in  possession  of  the  said  mortgaged  premises,  it  will  from, 
time  to  time,  and  whenever  the  same  shall  be  due  and  payable,  pay  and 
discharge  all  taxes,  assessments  and  governmental  charges,  lawfully  as- 
sessed or  imposed  upon  the  said  mortgaged  premises  or  upon  any  part 
thereof,  the  lien  whereof  might  or  could  be  held  to  be  prior  to  the  lien  of 
these  presents,  so  that  the  priority  of  this  mortgage  shall  be  duly  preserved, 
and  that  it  will  diligently  preserve  the  rights  and  franchises  now  or  here- 
after granted  to  or  conferred  upon  it  by  the  laws  of  the  State  of  Georgia  or 
by  the  ordinances  or  laws  of  the  city  of  Macon  or  of  the  county  of  Bibb  as 
aforesaid,  and  that  it  will  not  do  or  suffer  any  matter  or  thing  whatsoever 
whereby  the  lien  of  this  mortgage  might  or  could  be  impaired,  until  the 
said  bonds  hereby  secured,  with  all  the  interest  accrued  thereon,  shall  have 
been  fully  paid  and  satisfied. 

Sixteenth. —  The  Railway  Company  doth  hereby  covenant  and  agree  that,, 
using  and  operating  its  street  railway  tracks  and  lines  as  the  same  are  now 
constructed,  or  as  the  same  may  hereafter  be  constructed  or  extended,  it 
will  at  all  times  maintain  the  said  tracks  and  lines  and  every  part  thereof, 
together  with  the  rolling  stock,  fixtures  and  appurtenances,  in  thorough  re- 
pair, working  order  and  condition,  and  fully  supplied  with  motive  power 
and  equipment,  and  that  it  will  from  time  to  time  make  all  needful  and 
proper  repairs  and  replacements,  so  that  the  traffic  and  business  of  the  road 
and  of  every  part  thereof  sh'all  at  all  times  be  done  with  safety,  economy, 
promptness  and  dispatch,  and  that,  upon  the  failure  of  the  Railway  Com- 
pany so  to  do,  then,  after  ten  days'  notice  from  the  Trustee  to  the  Railway 
Company  of  such  failure  or  default,  the  Trustee  shall  be  and  is  hereby  au- 
thorized, in  its  discretion,  to  take  possession  of  all  the  said  mortgaged  prop- 
erty, or  to  have  a  receiver  take  possession  thereof,  and  to  hold  and  operate 
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the  same  until  the  said  failure  or  default  shall,  at  the  cost  and  expense  of 
the  Railway  Company,  have  been  fully  repaired. 

Seventeenth —  The  Railway  Company  doth  hereby  covenant  and  agree 
that  it  will  keep  insured  its  rolling  stock,  machinery,  buildings  and  all  other 
property  provided  for  use  in  connection  with  its  street  railway,  in  the  same 
manner  and  to  the  same  extent  as  such  property  is  usually  insured  by  like 
railway  companies,  and  that  all  policies  of  insurance  shall  be  so  drawn  as 
to  make  the  moneys  accruing  thereunder,  in  case  of  loss,  payable  to  the 
Trustee,  as  its  interest  may  appear.  In  case  of  loss  the  insurance  money 
shall  be  applied  by  the  Trustee,  or  by  the  Railway  Company  as  its  agent, 
toward  the  renewal  of  or  additions  to  the  property  destroyed  or  injured. 
The  Railway  Company  further  agrees  at  all  times,  on  due  notice  and  re- 
quest, to  furnish  the  Tiustee  a  schedule  showing  with  reasonable  detail  the 
items  of  the  estate,  property  and  other  things  covered  or  intended  to  be 
covered  by  the  lien  of  this  indenture  of  mortgage. 

Eighteenth. — The  rights  of  entry  and  sale  hereinbefore  granted  are  in- 
tended as  cumulative  remedies,  and  shall  not  be  deemed  to  deprive  the 
Trustee  of  any  legal  or  equitable  remedy  by  judicial  proceedings  appropriate 
to  enforce  the  provisions  of  this  instrument 

Nineteenth. —  The  Railway  Company  further  covenants  and  agrees  that, 
when  the  principal  sum  of  the  said  bonds  matures  and  becomes  payable,  the 
same  shall  be  fully  paid  and  discharged  by  it,  and  that,  when  and  as  the  cou- 
pons and  interest  warrants  appertaining  to  the  bonds  secured  hereby  ma- 
ture and  become  payable,  the  same  shall  be  paid  by  it  and  the  coupons 
canceled ;  and  it  is  agreed  that  no  purchase  or  sale  of  said  coupons  or  in- 
terest warrants,  or  advance  or  loan  upon  the  same,  made  on  behalf  of,  or  at 
the  request  of,  or  with  the  privity  of  the  Railway  Company,  and  no  redemp- 
tion of  the  said  coupons  or  of  any  of  them  by  any  person  or  persons  what- 
ever, shall  be  taken  or  operate  as  keeping  the  said  coupons  or  interest 
warrants  alive  or  in  force  as  a  lien  upon  the  mortgaged  premises  as  against 
the  holders  of  the  bonds  secured  hereby  and  of  the  coupons  annexed 
thereto. 

Twentieth, —  The  Railway  Company,  its  successors  and  assigns,  further 
covenants  and  agrees  with  the  Trustee  and  its  successor  or  successors  in 
the  trust  hereby  created,  that  it  will  do  and  perform  all  acts  necessary  and 
proper  to  keep  valid  the  lien  hereby  created  or  intended  to  be  created,  and 
that  it  will  make,  execute  and  deliver  all  such  further  deeds,  instruments 
and  assurances  as  may,  from  time  to  time,  be  necessary,  and  as  the  Trustee, 
or  its  successor  or  successors  in  the  trust  hereby  created,  may  be  advised  by 
counsel  learned  in  the  law  are  necessary  for  the  better  securing  to  the 
Trustee,  its  successor  or  successors  in  the  trust  hereby  created,  the  premises 
hereby  conveyed,  and  for  the  carrying  out  the  objects  and  purposes  of  this 
indenture. 

Twenty-first. —  The  Railway  Company  covenants  and  agrees  with  the 
Trustee  and  its  successor  or  successors  in  the  trust  hereby  created,  that  it 
will,  from  time  to  time,  pay  all  the  expenses  of  this  trust,  including  the 
compensation  and  expense  of  the  registration  of  the  bonds  hereinbefore  pro- 
vided for. 
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Twenty-second.—  The  right  of  action  under  this  indenture  of  mortgage  is 
vested  exclusively  in  the  Trustee  and  under  no  circumstances  shall  any 
bondholder  or  bondholders  have  any  right  to  institute  an  action  or  other 
proceeding  on  or  under  this  indenture  for  the  purpose  of  enforcing  any 
remedy  herein  and  hereby  provided,  or  of  foreclosing  this  mortgage,  except 
in  case  of  a  refusal  on  the  part  of  the  Trustee  to  perform  any  duty  imposed 
on  it  by  this  agreement ;  and  all  actions  and  proceedings  for  the  purpose  of 
enforcing  the  provisions  of  this  indenture  shall  be  instituted  and  conducted 
by  the  Trustee  according  to  its  sound  discretion ;  but  the  Trustee  shall  be 
under  no  obligation  to  institute  any  such  suit,  or  to  take  any  proceedings 
under  this  indenture,  or  to  enter  any  appearance  or  in  any  way  defend  any  suit 
in  which  it  may  be  made  defendant,  or  to  do  anything  whatever  as  Trustee, 
-  until  it  shall  be  indemnified  to  its  satisfaction  from  any  and  all  costs  and 
expenses,  outlays  and  counsel  fees  and  other  reasonable  disbursementa,  and 
from  all  possible  claims  for  damages,  for  which  it  may  become  liable  or 
responsible  on  proceeding  to  carry  out  such  request  or  demand.  The 
Trustee  may  nevertheless  begin  suit,  or  appear  in  and  defend  any  suit  or 
suits,  or  do  anything  else  in  its  judgment  proper  to  be  done  by  it  as  such 
Trustee,  without  such  indemnity,  and  in  such  case  ii  shall  be  compensated 
therefor  from  the  trust  fund. 

Twenty-third. —  The  Trustee  shall  be  underno  obligation  to  recognize  any 
person  as  holder  or  owner  of  any  of  the  bonds  secured  hereby,  or  to  do  or 
refrain  from  doing  any  act  pursuant  to  the  request  or  demand  of  any  per- 
son, until  such  supposed  holder  or  owner  shall  produce  said  bonds  and  de- 
posit the  same  with  the  Trustee. 

Twenty-fourth. —  It  shall  be  no  part  of  the  duty  of  the  Trustee  to  file  or 
record  this  indenture  as  a  mortgage  or  conveyance  of  real  estate,  or  as  a 
chattel  mortgage,  or  to  renew  such  mortgage,  or  to  procure  any  further, 
other  or  additional  instrument  of  further  assurance,  or  to  do  any  other  act 
which  may  be  suitable  and  proper  to  be  done  for  the  continuance  of  the 
lien  hereof,  or  for  giving  notice  of  the  existence  of  such  lien,  or  for  extend- 
ing or  supplementing  the  same ;  nor  shall  it  be  any  part  of  its  duty  to  effect 
insurance  against  Are  or  other  damage  on  any  portion  of  the  mortgaged 
property,  or  to  renew  any  policies  of  insurance,  or  to  keep  itself  informed 
or  advised  as  to  the  payment  of  any  taxes  or  assessments,  or  to  require  such 
payment  to  be  made ;  but  the  Trustee  may,  in  its  discretion,  do  any  or  all 
of  the  matters  and  things  in  this  paragraph  set  forth,  or  require  the  same 
to  be  done.  It  shall  only  be  responsible  for  reasonable  diligence  in  the  per- 
formance of  the  trust,  and  shall  not  be  answerable  in  any  case  for  the  act 
or  default  of  any  agent,  attorney  or  employee  selected  with  reasonable  dis- 
cretion. It  shall  be  entitled  to  be  reimbursed  all  proper  outlays  of  every 
sort  or  nature  by  it  incurred  in  the  discharge  of  its  trust,  and  to  receive  a 
reasonable  and  proper  compensation  for  any  services  that  it  may  at  any 
time  perform  in  the  discharge  of  the  same ;  and  all  such  fees,  commissions, 
compensation  and  disbursements  shall  constitute  a  lien  on  the  mortgaged 
property  and  premises. 

Twenty-fifth. —  In  case  that  at  any  time  it  shall  be  necessary  and  proper 
for  the  Trustee  to  make  any  investigation  respecting  any  facts  preparatory 
to  taking  or  not  taking  any  action,  or  doing  or  not  doing  any  thing  as  such 
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Trustee,  the  certificate  of  the  Railway  Company,  under  its  corporate  seal, 
attested  by  the  signature  of  its  president  and  secretary,  shall  be  conclusive 
.  evidence  of  such  fact  to  protect  the  Trustee  in  any  action  that  it  may  take 
by  reason  of  the  supposed  existence  of  such  fact. 

Twenty-sixth. —  All  recitals,  statements  of  fact  and  representations  herein 
contained  are  made  on  behalf  of  the  Railway  Company,  and  the  Trustee  as- 
sumes no  responsibility  as  to  the  correctness  of  the  same ;  nor  is  tlie  Trustee 
to  be  understood  as  making  any  representations  as  to  the  character,  extent 
or  value  of  the  above-described  property,  or  as  to  the  title  thereto. 

Theenty'SeventK — In  case  of  the  resignation,  insolvency,  incapacity,  or 
inability  for  any  other  reason,  of  the  Trustee,  or  its  successor  or  successors 
in  the  trust  hereby  created,  to  act  in  execution  of  this  trust,  the  holders  of 
a  majority  in  interest  of  the  said  bonds  outstanding  may  select  or  desig- 
nate one  or  more  competent  persons  or  a  corporation  to  execute  said  trust. 
and  the  person  or  persons  or  corporation  so  selected  shall  have  all  the  rights 
and  privileges  conferred  by  this  indenture  upon  the  Trustee,  and  shall  be 
required  to  perform  the  same  duties.  But  in  case  of  a  vacancy  in  the  trustee- 
ship, and  if  the  holders  of  a  majority  in  interest  of  the  said  bonds  out- 
standing shall,  after  thirty  days'  continuance  of  the  said  vacancy,  fail  to 
select  or  designate  a  new  trustee,  then  it  shall  be  lawful  for  any  of  the  bond- 
holders to  apply,  in  writing,  to  the  then  judge  of  the  superior  court  of  the 
county  of  Bibb,  in  the  State  of  Georgia,  or  to  a  circuit  judge  of  the  United 
States  in  and  for  the  southern  district  of  Georgia,  to  appoint  another  trustee 
or  trustees  to  supply  the  vacancy,  and  in  the  event  that  such  application  be 
made  by  any  of  the  bondholders,  notice  of  said  application  shall  be  given 
to  the  Railway  Company  at  least  ten  days  before  said  application  shall  be 
presented,  and  the  said  judge  of  the  superior  court,  or  the  said  circuit  judge, 
is  hereby  authorized,  upon  application  and  notice  as  aforesaid,  without  legal 
proceedings,  to  appoint  one  or  more  trustees  to  fill  the  vacancy,  and  the 
trustee  or  trustees  so  appointed  shall  be  vested  with  all  the  title,  powers, 
duties  and  assets  possessed  under  this  instrument  by  the  said  the  Farmers' 
Loan  and  Trust  Company,  of  the  city  of  New  York,  trustee  herein  named. 
In  witness  whereof,  the  Railway  Company  hath  caused  these  presents 
to  be  sealed  with  its  corporate  seal,  and  hath  caused  the  same  to  be 
signed  in  its  name  by  its  president  and  to  be  attested  by  its  secre- 
[SEAIi.]  tary,  and  the  Trustee,  to  evidence  its  acceptance  of  the  trust  hereof, 
hath  caused  its  corporate  name  and  seal  to  be  hereto  set  by  its  au- 
thorized officers,  the  day  and  year  first  above  written. 

Metropolitan  Street  Railway  Company  op  Macon, 

By ,  President 

Attest : ,  Secretary. 

Signed,  sealed  and  acknowledged  in  our  presence : 


The  Farmers'  Loan  and  Trust  Company, 

By ,  President 

Attest: ,  Secretary. 

Signed,  sealed  and  acknowledged  in  our  presence : 
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State  of  Georgia,  ) 

County  of  Bibb,     ' 

Be  it  remembered  that  on  this day  of  November,  A.  D.  1892,  before 

me, ,  a  notary  public  in  and  for  the  State  of  Georgia  and  county 

of  Bibb,  personally  appeared  E.  G.  Harris,  president,  and  W  F.  Elder,  secre- 
tary, of  the  Metropolitan  Street  Railway  Company  of  Macon,  to  me  respect- 
ively personally  known  to  be  such,  who,  being  by  me  severally  duly  sworn, 
did  depose  and  say  that  he,  said  E.  G.  Harris,  resides  in  Macon,  State  of 
Georgia ;  that  he,  said  E.  G.  Harris,  is  the  president,  and  he,  said  W.  F. 
Elder,  is  the  secretary,  of  the  said  Metropolitan  Street  Railway  Company  of 
Macon ;  that  they  both  know  the  corporate  seal  of  said  company  ;  that  the 
seal  a£Sxed  to  the  foregoing  instrument  is  such  corporate  seal ;  that  it  was 
so  affixed  thereto  by  order  of  the  board  of  directors  of  said  company,  and 
that  they,  the  said  E.  G.  Harris  as  such  president,  and  the  said  W.  F.  Elder 
as  such  secretary,  signed  the  name  of  said  company  and  their  own  names 
thereto  by  the  like  order,  as  president  and  secretary  of  the  said  company 
respectively,  and  they  each  respectively  being  personally  known  to  me  to 
be  the  same  persons  whose  names  are  signed  to  the  foregoing  instrument 
as  parties  thereto,  acknowledged  to  me  that  they  signed,  sealed  and  exe- 
cuted the  same  as  their  own  free  and  voluntary  act  and  deed  and  as  the 
free  and  voluntary  act  and  deed  of  the  said  company  for  the  consideration, 
purposes  and  objects  therein  stated. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  ofiScial 
seal  at  the  said  city  of  Macon,  this  the day  of  November,  A.  D.  1892. 

[seal.]  ,  Notary  Public. 

State  op  New  York,        )   „ 
City  and  County  of  New  York,  ) 

Be  it  remembered  that  on  this day  of  November,  A.  D.  1892,  before 

me,  a  notary  public  in  and  for  the  State  and  county  of  New  York,  person- 
ally appeared  Rosewell  G.  Rolston,  president,  and  E.  S.  Marston,  secretary, 
of  the  Farmers'  Loan  and  Trust  Company,  to  me  respectively  personally 
known  to  be  such,  who,  being  by  me  severally  duly  sworn,  did  depose  and 
say  that  he,  said  Rosewell  G.  Rolston,  resides  in  New  York  City,  State  of 
New  York ;  that  he,  said  Rosewell  G.  Rolston,  is  the  president,  and  he,  said 
E.  S.  Marston,  is  the  secretary,  of  the  said  the  Farmers'  Loan  and  Trust 
Company ;  that  they  both  know  the  corporate  seal  of  said  company ;  that 
the  seal  affixed  to  the  foregoing  instrument  is  such  corporate  seal ;  that  it 
was  so  affixed  thereto  by  order  of  the  board  of  directors  of  said  company, 
and  that  they,  the  said  Rosewell  G.  Rolston  as  such  president,  and  the  said 
E  S.  Marston  as  such  secretary,  signed  the  name  of  said  company  and  their 
own  names  thereto  by  the  like  order,  as  president  and  secretary  of  said 
company  respectively,  and  they  each  respectively,  being  personally  known 
to  me  to  be  the  same  persons  whose  names  are  signed  to  the  foregoing  in- 
strument as  parties  thereto,  acknowledged  to  me  that  they  signed,  sealed 
and  executed  the  same  as  their  own  free  and  voluntary  act  and  deed,  and 
as  the  free  and  voluntary  act  and  deed  of  the  said  company  for  the  consid- 
eration, purposes  and  objects  therein  stated. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  afBxed  my  official 
seal  at  the  said  city  of  New  York,  this  the day  of  November,  A.  D.  1892. 

[seal.]  ,  Notary  Public. . 
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Receiver's  Certificate. 

UNITED  STATES  OF  AMERICA- 

State  of  Texas. 

f »  EAST  LINE  AND  RED  RIVER  RAILROAD.  No. . 


Geeenviile,  Texas, ,  1892. 

One  year  after  date,  unlesa  sooner  paid,  for  value  received,  I  promise  to 

pay  to or  his  assigns,  or,  when  properly  indorsed,  to  bearer,  the 

sum  of  one  thousand  dollars  with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum,  payable  semi-annually  from  date  of  issue,  at  the  banking 
h6use  of  Poor  &  Greenough,  in  the  city  of  New  York.  This  loan  is  made 
under  and  by  virtue  of  certain  orders  of  the  district  court  of  Travis  county, 
to  wit,  an  order  of  the  9th  day  of  March,  1893,  and  an  order  of  the  15th 
day  of  April,  1893,  a  copy  of  which  last  order  is  indorsed  hereon,  and  is  ex- 
pressly made  a  part  hereof. 

This  certificate  is  payable  one  year  from  date,  or  sooner,  at  the  option  of 
the  receiver,  after  sixty  days'  notice  published  once  a  week  in  the  New  York 
Evening  Post,  and  may  be  renewed  for  one  year,  after  maturity,  at  the  dis- 
cretion of  the  receiver,  but  the  same  shall  in  no  event  be  renewed  more 
than  once,  or  for  any  period  longer  than  two  years  from  its  issue.  The  said 
loan  shall  be  used  exclusively  by  the  receiver  for  the  purpose  herein  stated, 
and  for  that  purpose  shall  be  kept  separate  from  the  other  funds  of  the 
operating  department 

The  said  certificates  to  be  issued  only  as  occasion  requires,  and  to  be  dated , 
upon  the  day  of  their  issue,  and  to  be  numbered  consecutively  from  one  to 
four  hundred,  both  inclusive,  and  for  that  purpose  the  certificates  issued  by 
virtue  of  the  orders  aforesaid  are  limited  to  four  hundred  each  of  the  denom- 
ination of  one  thousand  dollars,  and  are  made  a  first  lien  upon  all  the  stand- 
ard gauge  property  of  every  name,  nature  and  description,  pertaining  to 
said  railway  when  so  widened,  in  the  hands  of  the  receiver,  including  road- 
bed, track  and  rolling  stock,  shops,  depots,  round-houses,  and  other  prop- 
erty in  and  between  Jefferson,  in  Marion  county,  and  McKinney,  in  Collin 
county,  Texas,  and  heretofore  known  as  the  East  Line  and  Red  River  Rail- 
road ;  and  the  earnings  of  said  line  from  Jefferson  to  McKinney,  after  de- 
ducting operating  expenses,  floating  debt  and  the  expenses  of  the  receiver- 
ship, are  pledged  for  the  payment  of  the  principal  and  interest  of  this 
obligation  according  to  the  tenor  hereof. 

> 
As  Receiver  of  the  East  Line  and  Red  River  Railroad. 

Void  if  detached. 

East  Line  and  Red  River  Railroad. 

The  receiver  will  pay  to  the  bearer  at  the  banking  house  of  Poor  &  Green- 
ough, in  the  city  of  New  York,  thirty  dollars, month —  from  date  of 

the  certificate  to  which  this  coupon  is  attached,  being  six  months'  interest 
on  certificate.  W.  M.  Giles. 


1358  FOBMS   AND   PBB0EDENT8.  [ApP.  V 

DISTRICT  COURT,  TRAVIS  COUNTY,  TEXAS,  26TH  JUDICIAL  DIS- 
TRICT, FRIDAY,  APRIL  16, 1894 

The  State  of  TbIxas 

Na  8693.  vs. 

The  East  Line  asj>  Red  Riveb  Rail- 
road COMtANT. 

In  the  matter  of  the  petition  of  William  M.  Giles,  receiver  of  the  rail- 
way and  property  of  the  late  East  Line  and  Red  River  Railroad  Company, 
for  leave  to  borrow  money  to  widen  the  gauge  from  Greenville  to  Jefferson, 
to  approve  the  contract  made  by  said  receiver  therefor,  and  to  settle  the 
form  of  the  receiver's  certificate  to  be  issued  by  him  on  account  thereof. 

It  having  heretofore  appeared  to  the  court  that  it  is  expedient  to  widen 
the  gauge  of  the  line  of  road  from  Greenville  to  Jefferson  and  to  procure 
adequate  equipment  therefor,  and  that  the  necessary  and  proper  outlay  for 
such  reconstruction  and  equipment  need  not  exceed  the  sum  of  four  hun- 
dred thousand  ($400,000)  dollars,  and  the  court  having  at  this  term  made  an 
order  upon  this  behalf  and  to  that  effect,  and  a  contract  between  William 
M.  Giles,  receiver,  and  the  Southwestern  Company  as  contractor,  being  ex- 
hibited to  the  court  by  the  receiver  for  confirmation :  Now,  on  motion  of 
John  T.  Craddock  and  Sawnie  Robertson,  Esqrs.,  of  counsel  for  the  receiver, 
and  after  hearing  Messrs.  Fisher  and  Townes,  of  counsel  for  the  directors, 
and  stockholders,  of  the  late  East  Line  and  Red  River  Railroad  Company, 
and  of  the  Central  Trust  Company,  and  Simon  Sterne,  Esq.,  of  counsel  for 
Henry  W.  Poor,  trustee,  and  it  appearing  that  all  parties  herein  have  been 
duly  notified  of  this  motion : 

It  is  ordered,  adjudged  and  decreed  that  the  said  contract  be  and  is  hereby 
approved,  and  that  William  M.  Giles,  the  receiver  heretofore  appointed  by 
this  court,  and  now  in  possession,  as  receiver,  of  the  line  of  railway  and 
property  of  the  late  East  Line  and  Red  River  Railroad  Company,  be  and  he 
hereby  is  authorized  and  empowered  to  borrow  the  said  sum  of  ($400,000)  four 
hundred  thousand  dollars  for  a  term  not  to  exceed  two  years  at  the  rate  of 
interest  of  six  per  cent,  per  annum,  to  be  used  only  for  the  purposes  of 
widening  the  gauge  of  that  part  of  the  line  as  aforesaid  which  is  now  a 
narrow-gauge  line,  and  for  equipment  therefor,  and  to  issue  as  receiver  from 
time  to  time,  according  to  the  terms  of  said  contract,  to  the  person  or  per- 
sons advancing  the  said  sum  of  money,  or  any  part  thereof,  or  to  the  con- 
tractor performing  the  work  and  furnishing  material,  labor,  supplies  or 
equipment,  the  Southern  Company  aforesaid,  or  its  assigns,  his  certificate  of 
indebtedness  in  amounts  not  less  than  one  thousand  dollars  ($1,000)  each, 
with  coupons  or  interest  warrants  attached,  expressing  the  amount  so  ad- 
vanced, and  the  terms  upon  which  the  same  is  to  be  repaid,  which  certifi- 
cate shall  be  in  the  form  substantially  as  expressed  in  said  contract,  to  wit, 
as  follows: — 

UNITED  STATES  OF  AMERICA,  STATE  OF  TEXAS. 
$1,000.  East  Line  and  Red  River  Railroad.  No. . 

Greenville,  Texas, ,  1898. 

One  year  after  date,  unless  sooner  paid,  for  value  received,  I  promise  to  pay 
to or  his  assigns,  or,  when  properly  indorsed,  to  bearer,  the  sum 
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of  one  thousand  dollaia  with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum,  payable  semi-annually,  from  date  of  issue,  at  the  banking  house  of 
Poor  &  Greenough,  in  the  city  of  New  York.  This  loan  is  made  under  and 
by  virtue  of  certain  orders  of  the  district  court  of  Travis  county,  to  wit^  an 
ordier  of  the  9tfa  day  of  March,  1893,  and  an  order  of  the  15th  day  of  April, 
1892,  a  copy  of  which  last  order  is  indorsed  hereon,  and  is  expressly  made 
a  part  hereof.  This  certificate  is  payable  one  year  from  date,  or  sooner,  at 
the  option  of  the  receiver,  after  sixty  days'  notice  published  once  a  week  in 
the  New  York  Evening  Post,  and  may  be  renewed  for  one  year,  after  matu- 
rity, at  the  discretion  of  the  receiver,  but  the  same  shall  in  no  event  be  re- 
newed more  than  once,  or  for  any  period  longer  than  two  years  from  its 
issue.  The  said  loan  shall  be  used  exclusively  by  the  receiver  for  the  pur- 
pose herein  stated,  and  for  that  purpose  shall  be  kept  separate  from  the 
other  funds  of  the  operating  department  The  said  certificates  to  be  issued 
only  as  occasion  requires,  and  to  be  dated  upon  the  day  of  their  issue,  and 
to  be  numbered  consecutively  from  one  to  four  hundred,  both  inclusive, 
and  for  that  purpose  the  certificates  issued  by  virtue  of  the  ordere  aforesaid 
are  limited  to  four  hundred,  each  of  the  denomination  of  one  thousand  dol- 
lars, and  are  made  a  first  lien  upon  all  the  standard  gauge  property  of  every 
name,  nature  and  description  pertaining  to  said  railway  when  so  widened, 
in  the  bands  of  the  receiver,  including  road-bed,  track  and  rolling  stock, 
shops,  depots,  round-bouses,  and  other  property  in  and  between  JeSerson, 
in  Marion  county,  and  McKinney,  in  Collin  county,  Texas,  and  heretofore 
known  as  the  East  Line  and  Red  River  Railroad ;  and  the  earnings  of  said 
line  from  Jefferson  to  McKinney,  after  deducting  operating  expenses,  fioat- 
ing  debt  and  the  expenses  of  the  receivership,  are  pledged  for  the  payment 
of  the  principal  and  interest  of  this  obligation  according  to  the  tenor  hereof. 

As  Receiver  of  the  East  Line  and  Red  River  Railroad. 
Copy  of  interest  warrant 

Void  if  detached. 
East  Line  and  Red  Riveb  Railroad. 

No. . 

The  receiver  will  pay  to  the  bearer,  at  the  banking  house  of  Poor  &  Green- 
ough, in  the  city  of  New  York,  thirty  dollars month —  from  date  of 

the  certificate  to  which  this  coupon  is  attached,  being  six  months'  interest 
on  certificate  No. .  ,  As  Receiver. 

And  it  is  further  ordered  that  the  said  certificates  shall  in  no  case  be  sold 
or  issued  for  less  than  the  par  or  face  value  thereof  in  cash  or  property,  and 
that  the  said  certificates  so  issued  and  sold  shall  equally  and  alike,  and  with- 
out any  preference  the  one  over  the  other,  be  and  constitute,  and  they  are 
hereby  made,  a  first  lien  upon  the  standard  gauge  line  of  railroad,  equip- 
ment and  other  property  of  the  said  East  Line  and  Red  River  Railroad  Com- 
pany or  pertaining  to  said  railway  so  widened  from  Jefferson,  in  the  county 
of  Marion,  to  McKinney,  in  the  county  of  Collin,  a  distance  of  one  hundred 
and  fifty-two  (153)  miles,  more  or  less,  and  of  the  income  and  revenues 
thereof,  as  is  in  the  said  certificates  fully  and  specifically  declared,  in  the 
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possession  of  the  said  William  M.  Giles,  or  his  successor  or  successors,  as  re- 
ceiver, and  the  lien  of  said  certificates  are  by  consent  of  parties  made  supe- 
rior to  the  claim  and  lien  heretofore  established  in  favor  of  H.  C.  Cross  and 
George  A.  Eddy,  late  receivers  of  the  Missouri,  Kansas  and  Texas  Railway; 
and  the  said  receiver  is  hereby  authorized  and  directed  to  pay  the  principal 
and  the  interest  mentioned  in  the  said  certificates  at  the  time  and  times  and 
in  the  manner  and  upon  the  terms  therein  specified ;  and  in  the  case  of  the 
failure  of  the  receiver  so  to  pay  the  same  according  to  the  terms  thereof, 
any  holder  or  holders  of  such  certificates  may,  without  application  to  dr 
leave  of  this  court,  prosecute  suits  or  actions  in  this  court  or  elsewhere,  in 
their  own  name  and  for  their  own  benefit,  or  on  behalf  of  themselves  and 
all  others  similarly  situated,  to  enforce  the  lien  and  compel  the  payment 
thereof. 

The  State  of  Texas,  / 

County  of  Travis.      > 

I,  James  P.  Hart,  clerk  of  the  district  court  within  and  for  the  countiy 
and  State  aforesaid,  do  hereby  certify  that  the  foregoing  contains  a  true  and 
correct  copy  of  order  of  court  granting  receiver  power  to  borrow  $400,000, 
and  to  issue  certificates  therefor,  of  date  April  15,  1893,  in  Cause  No.  8693, 
of  The  State  of  Texas  v.  The  East  Line  and  Red  River  Railroad  Company, 
as  now  of  record  in  this  office. 

In  witness  whereof  I  hereto  set  my  band  and  official  seal,  this  May  16, 1893. 
[SEAL.]  Jas.  p.  Hart, 

Clerk  District  Court,  Travis  County,  Texaa 


Assignment  of  Beceiver's  Certificate. 

[Indorsed  on  foregoing  certificate.] 

For  value  received, have  bargained,  sold,  assigned  and  transferred, 

and  by  these  presents  do  bargain,  sell,  assign  and  transfer  unto , 

the  within  certificate  and  all right,  title  and  interest  in,  to  and  under 

the  same,  together  with  the  sum  or  sums  of  money  payable  under  said  cer- 
tificate and  the  coupons  attached  thereto. 

Dated ,  189-  ^ 

Signed  and  acknowledged  in  presence  of . 


Another  Form  of  Beceiver's  Certifi,cate. 

SAUUEL  R.   MURRAY,  RECEIVER. 

BOSTOlSr  AND  SAN  FRANCISCO  RAILROAD  COMPANY. 

No. .  Boston,  Mass., ,  189-. 

This  is  to  certify  that  there  is  due  to from  Samuel  R  Murray, 

receiver  of  the  Boston  and  San  Francisco  Railroad  Company  (and  not  from 

him  individually),  the  sum  of dollars  on  account  of  money  borrowed  by 

said  receiver,  pursuant  to  the  order  of  the  circuit  court  of  the  United  States 
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in  and  for  the  district  of  Massachusetts,  made  and  entered  the day  of 

,  1891,  for  payment  of . 

This  certificate  bears  interest  upon  the  principal  sum  above  named  at  the 
rate  of  six  per  centum  per  annum  until  the  same  is  paid,  and  is  transferable 
by  indorsement 

4—  ——. 

Receiver  of  the  Boston  and  San  Francisco  Railroad  Company. 


Stock  Note. 

4 •  New  York, ,  18—. 

months  after  date,  for  value  received,  the  undersigned  hereby  prom- 
ises to  pay  to  the  New  York  Trust  Company,  or  order, dollars,  at  said 

trust  company,  in  gold  coin  or  United  States  notes  or  treasury  notes,  which 
are  a  legal  tender,  having  deposited  with  said  trust  company  as  collateral 
security  for  the  payment  of  this  note,  and  also  as  collateral  security  for  all 
■other  present  or  future  demands  of  any  and  all  kind,  of  the  said  trust  com- 
pany, against  the  undersigned,  due  or  not  due,  the  following  property,  viz., 

,  and  do  hereby  give  full  authority  to  said  trust  company  to  sell  the 

whole  or  any  part  thereof,  or  substitutes  therefor,  or  additions  thereto,  at 
any  brokers'  board  or  at  public  or  private  sale,  on  the  non-performance  of 
this  promise,  or  the  non-payment  of  any  of  the  demands  aforesaid,  and 
without  notice  of  intention  to  sell  or  of  the  time  or  place  of  sale,  and  with- 
out demand  of  payment  of  this  note  or  of  any  of  the  said  demands,  and 
that  if,  in  the  opinion  of  the  said  trust  company  or  any  of  its  ofiBcers,  the 
value  of  the  said  collaterals  at  any  time  prior  to  maturity  of  this  note  should 

be  less  than  dollars,  at  which  they  are  estimated,  the  undersigned  shall, 

upon  written  demand  by  mail,  addressed  to  the  undersigned  at  New  York, 

N.  Y., ,  furnish  such  further  security  as  will  be  satisfactory  to  said  trust 

company ;  and  in  case  of  failure  so  to  do  within  one  day  after  mailing  such 
demand,  then  the  whole  or  any  part  or  parts  of  said  securities  or  substitutes 
or  additions  may  be  sold  as  hereinbefore  provided ;  and  in  case  of  any  sale 
or  other  disposition  of  any  of  the  securities  aforesaid,  after  deducting  all 
expenses  of  collection  and  sale,  to  apply  the  residue  of  the  proceeds  to  pay 
any  or  all  of  said  demands  in  whole  or  in  part,  due  or  not  due,  including 
this  note,  making  a  rebate  of  interest  upon  the  demands  not  due.  And  the 
undersigned  agree  to  be  liable  to  the  said  trust  company  or  other  holder 
hereof  for  any  deficiency ;  and  upon  any  sale  hereunder  the  said  trust  com- 
pany or  other  holder  hereof  may  purchase  the  whole  or  any  part  of  the  se- 
curities sold.  . 


Bondholders'  Protective  Agreement. 

SOUTHERN  AND  WESTERN  RAILROAD  COMPANY. 

BONDHOLDERS'  PROTECTIVE  AGREEMENT. 

Whereas,  default  has  been  made  by  the  Southern  and  Western  Railroad 
Company  in  the  payment  of  the  interest  which  became  due  on  the  Ist  day 
•of  September,  1893,  on  the  bonds  of  said  company,  secured  by  a  mortgage 
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or  deed  of  trust  dated  the  1st  day  of  March,  1^1,  executed  by  the  said  com- 
pany on  its  railroad  and  other  property  to  the  Western  Trust  Company  of 
Kew  York,  as  trustee ;  and 

Whereas,  default  has  been  made  by  the  Southern  and  Western  Jtailroad 
Company  in  the  payment  of  the  interest  which  became  due  on  the  Ist  day 
of  September,  1892,  on  the  Columbus  Kailroad  Company,  secured  by  a 
mortgage  or  deed  of  trust  dated  the  Ist  day  of  September,  1887,  executed 
by  the  said  company  on  its  railroad  and  other  property  to  the  Western 
Trust  Company  of  New  York,  as  trustee,  which  said  railroad  is  now  a  divis- 
ional part  of  the  said  Southern  and  Western  Kailroad ;  and 

Whereas,  default  has  been  made  by  the  Southern  and  Western  Railroad 
Company  in  the  payment  of  the  interest  which  became  due  on  the  Ist  day 
of  January,  1893,  on  the  bonds  of  the  Columbus  Railroad  Company,  secured 
by  a  mortgage  or  deed  of  trust  dated  the  1st  day  of  January,  1881,  executed 
by  the  said  company  on  its  railroad  and  other  property  to  the  Farmers^ 
Loan  and  Trust  Company  of  New  York,  as  trustee,  which  said  railroad 
now  forms  a  divisional  part  of  said  Southern  and  Western  Railroad ;  and 

Whereas,  default  has  been  made  by  the  Southern  and  Western  Railroad 
Company  in  the  payment  of  the  interest  which  became  due  on  the  Ist  day 
of  January,  1893,  on  the  bonds  of  the  Columbus  Railroad  Company,  secured 
by  a  mortgage  or  deed  of  trust  dated  the  1st  day  of  January,  1884,  executed 
by  the  said  company  on  its  railroad  and  other  property  to  the  Farmers'" 
Loan  and  Trust  Company  of  New  York,  as  trustee,  which  said  railroad  now 
forms  a  divisional  part  of  the  Southern  and  Western  Railroad;  and 

Whereas,  in  the  litigation  now  pending  for  the  settlement  of  the  divers- 
equities  and  accounts  of  the  Central  Railroad  Company  of  Georgia,  and  in 
any  proposed  plan  of  reorganization  of  said  company,  it  is  of  the  utmost 
importance  to  the  holders  of  each  class  of  the  bonds  aforesaid,  based  on 
roads  comprising  the  Southern  and  Western  system,  that  they  should  co- 
operate for  their  mutual  protection  and  benefit,  and  should  to  that  end  ap- 
point a  committee  to  represent  them  and  each  of  them : 

Now,  therefore,  we,  the  undersigned,  who  are  respectively  holders  of  th& 
amounts  and  the  classes  of  bonds  specified  opposite  our  names  respectively 
hereunto  subscribed,  in  consideration  of  the  advantages  which  will  result  to- 
ns respectively  from  concert  of  action  in  protecting  our  interests  in  enforc- 
ing the  said  securities  for  the  payment  of  the  said  bonds,  or  otherwise 
securing  proper  consideration  for  our  respective  securities,  and  of  other 
good  causes  and  considerations,  do  hereby,  each  for  himself,  and  not  the 
one  for  the  other,  or  either  of  the  others,  agree  with  each  other  and  with 
the  committee  hereinafter  mentioned,  as  follows,  that  is  to  say : 

First. —  We  hereby  agree  to  deposit  with  the  Western  Trust  Company  of 
New  York,  or  [or,  and]  Martin's  Bank,  London,  England,  the  number  of 
bonds  of  the  above  companies  specified  opposite  our  names  respectively, 
with  the  unpaid  coupons  due  thereon  (or  any  trust  company  or  bankers' 
certificates  previously  issued  to  us  or  either  of  us  under  any  agreement  or 
reorganization,  such  certificates  to  be  duly  indorsed  to  the  committee  hereby 
appointed,  so  that  the  bonds  deposited  therefor  may,  on  return  of  said  cer- 
tificates, be  deposited  with  the  committee  authorized  under  the  terms  of 
this  agreement),  which  are  to  be  held  by  said  Western  Trust  Company  of 
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New  Tort,  and  said  Martin's  Bank,  London,  Bng'land,  subject  to  the  order 
of  Simon  Borg,  R  C.  Martin,  H.  E.  Garth,  F.  L,  Lehmann,  Edwin  S.  Hooley 
and  Joseph  M.  Lichtenauer,  as  the  committee  of  the  bondholders ;  and  that 
in  order  to  facilitate  the  proceedings  under  this  ag^etnent,  so  that  no  sepa- 
rate action  in  relation  thereto  shall  be  taken  bj  either  of  us,  the  said  com- 
mittee appointed  in  our  behalf,  they  and  their  successors,  are  hereby  au- 
thorized and  empowered  as  our  attorneys  and  in  our  names,  or  in  the  names 
of  said  committee,  or  any  person  or  persons  authorized  or  employed  by 
them,  to  intervene  in  any  existing  litigation,  commence  such  actions,  employ 
such  persons,  take  such  proceedings,  give  such  directions,  execute  such 
papers,  and  do  such  acts  under  the  said  mortgages  or  deeds  of  trust,  or  other- 
wise, as  they  consider  judicious  and  proper  in  order  to  bring  about  an  en- 
forcement of  said  securities  and  the  payment  of  the  principal  and  interest 
of  said  bonds  held  by  us  respectively,  or  so  much  thereof  as  may  be  collect- 
ible, or  to  take  such  other  proceedings  as  they  deem  necessary  or  proper  to 
secure  for  us  an  adjustment  of  all  claims  against  such  railroad  companies 
satisfactory  to  said  committee,  or  a  majority  of  them.  And  said  committee 
is  hereby  further  authorized  and  empowered  to  negotiate  with  any  com- 
mittee undertaking  the  reorganization  of  the  Central  Railroad  Company  of 
Oeorgia,  for  a  participation  in  said  reorganization  upon  such  terms  as  they 
may  be  able  to  secure,  or  said  committee  may  itself  formulate  a  plan  for 
the  reorganization  of  the  roads  comprising  the  Southern  and  Western  sys- 
tem, either  alone  or  in  connection  with  other  roads,  if  deemed  by  said  com- 
mittee necessary  or  advisable;  but  no  participation  in  any  plan  of  reorgani- 
zation formulated  by  others,  and  no  plan  of  reorganization  formulated  by 
tlie  committee,  shall  become  binding  upon  any  of  the  subscribers  hereto 
until  such  plan  shall  have  been  approved  of  by  sixty  per  cent  in  amount  of 
-each  class  of  said  bonds  so  deposited  at  a  regularly  called  meeting,  as  here- 
inafter provided. 

Second. —  That  in  case  of  a  sale  of  the  mortgaged  premises  under  the  said 
mortgages  or  deeds  of  trust,  the  said  committee  shall  be,  and  are  hereby, 
authorized  and  empowered  to  purchase  the  same  for  our  account  and  bene- 
fit, respectively,  according  to  the  amount  of  said  bonds  held  by  us,  respect- 
ively, at  such  price  (not,  however,  exceeding  the  aggregate  amount  of  the 
principal  and  interest  at  the  time  being  due  or  unpaid  upon  all  of  the  bonds 
secured  by  the  said  mortgages  or  deeds  of  trust),  and  expense  of  foreclos- 
ure, as  they  may  consider  judicious,  and  to  make  any  arrangement  that 
may  be  necessary  to  accomplish  such  purpose  that  shall  not  involve  the 
compulsory  assessment  of  the  subscribing  bondholders,  and  to  use  said  bonds 
and  unpaid  coupons  in  making  such  purchase. 

And  that  the  said  bonds  held  by  us,  respectively,  and  the  coupons  belong- 
ing thereto,  may  be  also  held  by  the  said  committee  for  the  purpose  of  tieing 
used  by  them  in  or  about  the  completion  of  such  purchase,  or  (in  case  other 
persons  than  themselves  should  become  the  purchasers  of  the  said  mort- 
gaged premises)  for  the  purpose  of  realizing  in  our  behalf,  respectively,  our 
respective  proportions  of  the  proceeds  of  such  sale  to  which,  as  holders  of 
the  said  bonds,  we  may  be  entitled,  the  said  bonds  and  coupons  whidh  are 
now  or  may  be  hereafter  deposited  in  the  Western  Trust  Company  of  New 
York,  and  Martin's  Bank,  London,  England,  shall  be  held  by  them  until  the 
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time  of  such  sale  of  said  roads  or  payment  of  said  bonds,  or  until  delivered 
by  them  or  either  of  them  to  the  said  committee  on  its  request  so  to  do. 

Third. —  That  if  the  said  committee  should  purchase  the  mortgaged  prem- 
ises prior  to  the  approval  of  a  plan  of  reorganization  by  the  bondholders 
as  hereinbefore  provided,  the  same  may  be  conveyed  to  them,  and  they 
may  take  possession  of  the  same  for  the  account  and  benefit  of  ourselves 
respectively,  or  of  our  respective  representatives  or  assigns,  according  to 
the  amount  of  said  bonds  then  held  by  us  or  them  respectively,  and  that 
said  committee  shall  thereupon,  without  any  unnecessary  delay,  call  a  gen- 
eral meeting  of  the  subscribers  hereto,  their  representatives  or  assigns,  for 
the  purpose  of  making  a  disposition  of  the  said  mortgaged  premises,  which 
disposition  shall  either  be  by  placing  the  same  under  a  new  corporate  or- 
ganization to  be  composed  of  ourselves,  of  our  representatives  or  assigns, 
and  in  which  we  or  they  shall  be  respectively  interested,  pro  rata  equally, 
according  to  the  amount  of  said  bonds  held  by  us  or  them  respectively  in 
the  several  properties,  preserving,  however,  as  near  as  may  be,  the  priorities 
of  the  several  issues  of  bonds,  or  by  reselling  or  otherwise  disposing  of  tlie 
same  for  the  account  and  benefit  of  ourselves,  our  representatives  or  assigns, 
as  may  be  determined  by  a  vote  of  sixty  per  cent  in  interest  of  each  class 
of  bonds  so  deposited  under  this  agreement,  of  such  of  us  or  them  as  shall 
attend  such  meetings  or  be  represented  at  the  same  by  proxy ;  provided,  hoio- 
ever,  that  at  least  five  days'  notice  of  the  time  and  place  of  such  meeting 
shall  be  given  by  a  notice  through  the  postofHce  (postage  prepaid),  addressed 
to  us  at  our  respective  places  of  address,  as  specified  opposite  to  our  signa- 
tures hereto  subscribed  (or  addressed  to  our  respective  representatives  or  as- 
signs at  their  places  of  address,  if  their  names  and  places  of  address  shall 
have  been  furnished  in  writing  to  the  said  committee  before  the  necessity 
of  giving  such  notice  arises),  and  also  by  advertisement  in  two  or  more  of 
the  daily  newspapers  published  in  the  city  of  New  York,  and  a  newspaper 
published  in  London,  England. 

Fourth. —  That  if,  during  the  continuance  of  this  agreement,  an  opportu- 
nity should  arise  in  any  manner  other  than  herein  specifically  provided  for 
making  an  arrangement  or  settlement  of  our  respective  claims  under  the 
said  bonds,  upon  terms  which  the  said  committee  shall  consider  advisable, 
they  are  authorized  to  make  such  arrangement  or  settlement  accordingly ; 
subject,  however,  to  the  rights  of  any  party  hereto  who  may  dissent  there- 
from to  withdraw  his  said  bonds  on  surrender  of  the  negotiable  certificate 
issued  therefor  within  a  time  to  be  then  fixed  by  said  committee  and  upon 
payment  of  a  pro  rata  portion  of  the  expenses  theretofore  incurred. 

Fifth. —  For  the  purposes  of  this  agreement,  we  hereby  give  and  grant 
unto  our  said  committee  and  their  successors  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  requisite  and  necessary  to  be  done 
in  and  about  the  premises,  as  fully  to  all  intents  and  purposes  as  we  might 
or  could  do  if  personally  present,  hereby  ratifying  and  confirming  all  that 
our  said  committee  shall  lawfully  do  or  cause  to  be  done  by  virtue  hereof ; 
and  said  bonds  so  deposited  shall  stand  pledged,  pro  rata,  to  the  extent  of 
not  exceeding  ten  dollars  per  bond  for  the  expenses  of  said  committee  and 
the  advances  the  said  committee  may  find  necessary  to  secure  for  the  pur- 
pose of  carrying  into  efifect  this  agreement ;  all  expenses,  however,  to  be 
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charged  pro  rata  upon  the  bonds  deposited.  In  case  any  reorgauization  of 
the  constituent  parties  is  effected,  either  through  the  sale  of  the  property  or 
through  a  participation  in  any  plan  for  the  reorganization  of  the  Central 
Railroad  Company  of  Georgia,  or  other  companies,  proper  and  reasonable 
remuneration  for  the  conimittee  and  iis  counsel  shall  be  reserved  out  of  the 
proceeds  of  sale  or  the  new  securities  received  by  it  It  is  understood  that 
a  majority  of  the  committee  has  the  power  to  increase  its  number,  or,  in 
case  of  a  vacancy,  such  vacancy  may  be  filled  by  a  majority  of  the  other 
members  of  the  committee,  such  successor  or  such  additional  members  hav- 
ing the  same  power  under  this  agreement  as  if  originally  named  herein. 

Sixth. —  That  if  during  the  continuance  of  this  agreement  any  question 
not  herein  provided  for  should  arise  in  relation  to  any  matter  growing  out 
of  the  duties  hereby  devolved  upon  the  said  committee,  it  shall  be  deter- 
mined by  a  vote  of  a  majority  of  the  committee. 

SeventJu —  That  all  the  general  meetings  of  the  parties  in  interest  under 
this  agreement  to  consider  and  determine  any  of  the  matters  herein  pro- 
vided for  may  be  called  by  the  chairman  or  a  majority  of  the  members  of 
the  said  committee ;  that  notice  of  the  same  shall  be  given  as  provided  in 
the  preceding  third  section,  and  that  in  the  determination  of  any  question 
arising  at  such  meetings,  the  votes  of  sixty  per  centum  in  interest  of  each, 
class  of  bonds  of  such  of  the  subscribers  hereto,  or  their  representatives  or 
assigns,  as  shall  attend  at  such  meetings,  or  be  represented  at  the  same  by 
proxy,  shall  prevail 

Eighth. —  It  is  further  understood  and  agreed  that  any  deposit  of  bonds 
under  this  agreement  with  either  the  said  Western  Trust  Company  of  New 
York,  or  Martin's  Bank,  London,  England,  shall  bind  the  parties  so  dej  asit- 
ing  said  bonds  to  all  the  provisions  of  this  agreement  as  fully  as  if  it  had 
been  subscribed;  but  it  is  understood  and  agreed  that  said  committee  are- 
not  to  be  under  any  obligation,  expressed  or  implied,  to  any  bondholder  who 
shall  not  subscribe  this  agreement  or  deposit  his  bonds  with  the  said  West- 
ern Trust  Company  of  New  York,  or  Martin's  Bank,  London,  England. 

Ninth, —  The  committee  may  limit  the  time  within  which  they  will  re- 
ceive bonds  and  fix  different  terms  upon  which  they  will  receive  any  tender 
thereof ;  and  reserve  the  right,  if,  in  their  judgment,  a  suflSoient  number  of 
bonds  are  not  deposited,  to  declare  this  agreement  inoperative  and  authorize^ 
the  return  of  the  bonds  upon  the  surrender  of  the  certificates. 

Tenth, —  It  is  understood  that  all  copies  of  this  agreement  which  shall  be 
subscribed  by  any  of  the  holders  of  said  bonds  and  delivered  to  the  said 
committee  shall  have  the  like  effect  as  if  their  signatures  were  hereunto- 
subscribed. 

Eleventh. —  It  is  further  understood  and  agreed  that  the  act  of  a  majority 
of  the  committee,  at  any  meeting  duly  called,  shall  be  considered  the  act  of 
the  whole  committee,  but  no  member  of  the  committee  shall  be  individually 
pecuniarily  liable,  nor  liable  for  the  acts  of  any  other  member,  or  for  any- 
thing but  his  own  wilful  misconduct. 

Twelfth.—  It  is  understood  that  the  trust  company  is  to  issue  negotiable 
certificates  for  each  one  thousand  dollar  bond  and  the  coupons  so  deposited 
with  them.     Each  certificata  shall  be  negotiable,  subject  to  the  terms  of  this. 
80 
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agreement,  but  no  notice  of  any  meeting  shtdl  be  required  to  be  given  to 
say  person  whose  address  is  not  lodged  with  the  eommittee. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  tlus 

day  of ,  1893,  the  seal  of  one  to  be  the  seal  of  alL 


Addbess. 

Southern 

AND 

Western. 

AU017NI  OP  BOND& 

SVBSCBIBEBS. 

Chattanooga, 
Rome  and 
Columbus. 

Columbus 

and 
Western. 

Columbus 

and 

Bome. 

Proxy, 

Know  All  Men  by  These  Presents: 

That do  hereby  constitute  and  appoint  Walter  S.  Judd,  Francis 

Bissell  and  Elbert  P.  Roberts,  or  any  two  of  them  who  may  be  present  at 

flaid  meeting,  with  power  to  each  of  substitution, attorneys  and  agents 

for and  in name,  place  and  stead,  to  vote  as  proxy  at  the 

annual  meeting  of  the  stockholders  of  the  A.,  R  and  C.  Railway  Company, 
to  be  held  at  Parsons,  Kansas,  on  the  1st  day  of  May,  1894,  at  13  o'clock  M., 
for  the  election  of  directors,  and  upon  any  matter  that  may  come  before 
the  said  annual  meeting  or  any  adjournment  thereof,  according  to  the  num- 
ber of  votes should  be  entitled  to  vote  if  then  personally  present  at  the 

flaid  meeting. 

In  witness  whereof have  hereunto  set  hand  and  seal  this 

day  of ,  1894  .    [seal.] 

Sealed  and  delivered  in  presence  of k 


Substitution  of  Proxy. 

Whereas,  certain  peraon,  firms  and  corporations  in  whose  name  sundry 
-shares  of  the  stock  of  the  A.,  B.  and  C.  Railway  Company  stand  and  are 
registered  on  the  books  of  the  said  company,  and  who  are  stockholders  of 
the  said  company,  and  who  are  entitled  to  vote  upon  the  said  stock,  have, 
by  proxies  duly  executed  and  delivered,  constituted  and  appointed  me, 
Walter  S.  Judd,  their  agent  and  attorney  for  them  and  in  their  name,  place 
and  stead  to  vote,  as  their  proxy,  at  the  annual  meeting  of  the  stockholders 
of  the  said  A.,  B.  and  G  Railway  Company,  to  be  held  at  Parsons,  in  the 
State  of  Kansas,  on  the  1st  day  of  May,  1894,  at  12  o'clock  M.,  for  the  elec- 
tion of  directors,  and  upon  any  matter  that  may  come  before  the  said  an- 
nual meeting  or  any  adjournment  thereof,  according  to  the  number  of 
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\ 
votes  they  would  be  entitled  to  vote  If  then  personally  present  at  the  said 
meeting;  and  ^, 

"Whereas,  by  the  said  proxies,  power  of  substitution  is  conferred  upon  me : 

Now,  therefore,  in  consideration  of  the  premises,  I,  Walter  S.  J>Wd,  hereby 
designate  and  appoint  Elbert  P.  Roberts  the  substituted  agent  and'attorney 
in  my  place  and  stead,  upon  due  presentation  of  the  proxies  as  afore&aid,  to 
vote  upon  the  said  stock  to  the  full  number  of  votes  I  should  be  entitled  to 
vote  under  and  by  virtue  of  the  said  proxies  if  then  and  there  personally 
present,  and  to  act  for  such  constituents  and  me  in  all  respects,  under  and 
by  virtue  of  the  said  proxies,  as  they  or  I  should  be  entitled  to  do  and  act  if 
then  and  there  personally  present ;  and  I  do  hereby  ratify  and  confirm  all 
if  the  acts  of  the  said  Elbert  P.  Roberts  done  pursuant  to  and  in  accordance 
with  the  provisions  of  the  said  proxies  and  this  instrument  of  substitution 
is  fully  as  though  performed  and  done  by  me  if  then  and  there  personally 
present 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal  at 
:Iie  ci^y  of  New  York,  this  Ist  day  of  April,  1894. 

.     [SEAL.] 

Sigaed,  sealed  and  delivered  in  the  presence  of . 


In  Equity. 


Bill  for  Account  and  Injunction  in  Patent  Case. 

DIECUIT  COURT  OF  THE  UNITED  STATES,  SOUTHERN  DISTRICT 
OF  NEW  YORK 

The  Webstek  Loom  Company 

vs. 

3LIAS  S.  HiaoiNS,  Henry  M.  Beooks 

and    Eugene    Higgins,    doing 

business   under  the   name    and 

style  of  Elias  S.  Higgins  &  Co. 
Vo  the  Honorable  the  Judges  of  the  Cireuit  Court  of  the  United  States  in 

and  for  the  Southern  District  of  New  York: 
The  Webster  Loom  Company,  a  corporation  organized  under  and  pursu- 
ant to  the  laws  of  the  State  of  New  York,  and  having  its  principal  place  of 
business  in  the  city  of  New  York,  and  being  a  resident  of  the  city  of  New 
York  within  the  meaning  of  the  statute  defining  the  jurisdiction  of  this 
Bourt,  brings  tliis  its  bill  of  complaint  against  Elias  S.  Higgins,  Henry  M. 
Brooks  and  Eugene  Higgins,  all  residents  of  the  city  and  State  of  New  York, 
iud  citizens  of  said  State,  and  doing  business  under  the  name  and  style  of 
Elias  S.  Higgins  &  Company. 

And  thereupon,  your  orator  complains  and  says  that  heretofore  and  be- 
fore the  27th  day  of  August,  1878,  one  William  Webster,  then  of  Morris- 
inia,  in  the  State  of  New  York,  was  the  original  and  first  inventor  of  a 
jertain  new  and  useful  improvement  in  looms  for  weaving  pile  fabrics,  not 
inown  or  used  by  others  in  this  country,  and  not  patented  or  described  in 
iny  printed  publication  in  this  or  any  foreign  country,  before  his  invention 
ir  discovery  thereof,  and  not  in  public  use  or  on  sale  for  more  than  two 
■ears  prior  to  his  application  for  a  patent  therefor. 
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And  your  orator  further  shows  unto  your  honors  that  the  said  William 
Webster,  bo  being  the  inventor  of  said  improvement,  made  application  to 
the  commissioner  of  patents,  in,  accordance  with  the  then  existing  laws  of 
the  United  States,, and  complied  in  all  respects  with  the  conditions  and  re- 
quirements of  said  laws. 

And  thereafter,  on  the  27th  day  of  August,  1873,  letters  patent  of  the 
United  States  numbered  No.  130,961,  signed,  sealed  and  executed  in  due 
form  of  law,  and  bearing  date  the  day  and  year  last  aforesaid,  were  issued 
to  said  William  Webster,  whereby  there  was  secured  to  him  and  to  his  heirs 
and  assigns  for  the  term  of  seventeen  years  from  the  27th  day  of  August, 
1873,  the, full  and  exclusive  right  of  making,  using  and  vending  the  said 
improvement,  .throughout  the  United  States  and  the  Territories  thereof,  a» 
by  a  certified  copy  of  said  letters  patent,  in  court  to  be  produced,  will  more 
fully  appear. 

And  your  orator  further  'shows  that  by  an  instrument  in  writing,  bearing 
date  the  1st  day  of  October,  1873,  the  said  William  Webster  duly  assigned, 
transferred  and  set  over  unto  himself,  jointly  with  , Cornelius  M.  Meserole 
and  William  O.  Smith,  all  his,  the  said  Webster's,  right,  title  and  interest  in 
and  to  said  letters  patent  and  the  invention  thereby  secured,  which  said  as- 
signment was  duly  recorded  on  the  day  of ,  18 — ,  in  the  patent 

ofHce  of  the  United  States,  in  liber ,  as  by  said  agreement,  with  the 

certificate  of  recprfling  thereto  affixed,  or  a  ,  duly  certified  copy  of  said 
assignment,  in  court  to  be  produced,  will  more  fully  and  at  large  appear. 

And  your  oratpr  further  shows  that  by  an  instrument  in  writing,  bearing 
date  the  20th  day  of  October,  1873,  the  said  Webster,  Meserole  and  Smith 
duly  assigned,  transferred  and  set  over  to  your  orator  all  their  and  each  oy 
their  right,  title  and  interest  in  and  to  said  letters  patent  and  the  invention 

thereby  secured,  which  said  assignment  was  duly  recorded  on  the day 

of ,  18 — ,  in  the  patent  office  of  the  United  States,  in  liber ,  as  by 

said  assignment,  with  the  certificate  of  recording  thereto  affixed,  or  a  duly 
certified  copy  of  said  assignment,  in  court  to  be  produced,  will  more  fully 
and  at  large  appear. 

And  your  orator  further  shows  that  thereafter,  to  wit,  or  or  about  the 
26th  day  of  May,  1874,  the  said  Webster  individually,  and  the  said  Webster, 
Meserole  and  Smith,  sold,  assigned,  transferred  and  set  over  unto  your  orator 
all  and  every  right  and  cause  of  action  which  they,  the  said  Webster,  Mese- 
role and  Smith,  mi'!;ht  have,  jointly  or  severally,  against  any  person,  firm  or 
corporation  arising  out  of  the  infringement  of  the  said  letters  patent,  and 
your  orator  by  means  of  said  assignments  became  vested  with  the  right  to 
recover  such  damages  and  profits  as  the  said  Webster,  Meserole  and  Smith 
were  jointly  or  severally  entitled  to  recover  since  the  said  date  of  the  said 
patent  and  prior  to  the  assignment  thereof  by  the  said  Webster,  Meserole 
and  Smith  to  your  orator  on  or  about  the  20th  day  of  October,  1873. 

And  your  orator  further  shows  that  by  virtue  of  the  assignments  aforesaid 
your  orator  became  and  now  is  the  sole  and  exclusive  owner  of  said  letters 
patent  and  of  the  invention  and  improvement  therein  described  and  claimed 
and  of  all  rights  secured  by  said  letters  patent  since  the  date  thereof,  and  is 
entitled  to  be  protected  in  the  enjoyment  of  the  same. 

And  your  orator  further  shows,  upon  information  and  belief,  that  prior  to 
the  assignment  of  the  said  letters  patent  to  your  orator,  the  said  Webster. 
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Meserole  and  Smith  recovered  a  decree  upon  said  letters  patent  in  a  suit  in 
the  circuit  court  of  the  United  States  for  the  district  of  New  Jersey  against 
the  New  Brunswick  Carpet  Company ;  and  also  commenced  a  suit  upon  said 
letters  patent  in  tlie  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts  against  the  firm  of  Gilbert  and  Taft,  by  whom  the  looms  used 
by  the  New  Brunswick  Carpet  Company  were  constructed  at  Worcester, 
Massachusetts,  and  in  which  said  last-named  suit  the  defendants  by  their 
counsel  consented  to  a  decree  restraining  the  construction  of  further  looms 
of  the  kind  made  and  sold  by  the  said  Gilbert  and  Taft  to  the  New  Bruns-- 
wick  Carpet  Company ;  and  on  the  27th  day  of  April,  1874^  recovered  a 
decree  upon  said  letters  patent  against  one  John  Cochrane,  Jr.,  in  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts,  who  was  also 
using  looms  constructed  by  the  said  Gilbert  and  Taft  That  on  or  about 
the  1st  day  of  June,  1874,  a  suit  was  commenced  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York,  against  Elias  S.  Higgins 
and  Nathaniel  D.  Higgins,  for  the  infringement  of  said  letters  patent.  That 
at  the  October  term  of  said  court  in  the  year  1878,  a  decision  was  rendered 
in  said  suit  by  the  Honorable  Hoyt  H.  Wheeler,  denying  the  relief  prayed 
for  in  said  suit  and  directing  that  a  decree  be  entered  dismissing  the  bill  of 
complaint  with  costs. 

That  said  decree  was  duly  entered  and  an  appeal  was  duly  taken  to  the 
Supreme  Court  of  the  United  States. 

That  said  cause  came  on  to  be  heard  at  the  October  term  of  said  Supreme 
Court  in  the  year  1881,  and  a  decision  was  rendered  sustaining  the  validity 
of  said  letters  patent  and  adjudging  the  infringement  of  said  letters  patent 
by  the  said  defendants  Elias  S.  Higgins  and  Nathaniel  D.  Higgins,  and  di- 
recting that  the  decree  of  the  said  circuit  court  be  reversed  and  the  cause 
remanded  with  instructions  to  enter  a  decree  in  favor  of  the  complainants 
md  to  take  such  further  proceedings  as  law  and  justice  might  require. 

That  thereafter  a  decree  against  said  defendants  was  duly  entered  in  said 
3ircuit  court  for  the  southern  district  of  New  York  in  conformity  with  the 
mandate  of  the  said  Supreme  Court; 

All  which  matters  and  things  will  more  fully  and  at  large  appear  by  ref- 
srence  to  said  decisions  and  decrees,  or  duly  authenticated  copies  thereof 
here  in  court  to  be  produced,  to  which  your  orator  craves  leave  to  refer. 

And  your  orator  further  shows  that  but  for  the  infringement  herein  com- 
plained of,  and  others  of  like  character,  your  orator  would  still  be  in  the  un- 
Jisturbed  possession,  use  and  enjoyment  of  the  exclusive  privilege  secured 
3y  the  said  letters  patent,  and  in  receipt  of  the  profits  of  the  same. 

And  your  orator  further  shows  unto  your  honors,  as  it  is  informed  and 
Delieves,  that  since  the  date  of  said  letters  patent  the  defendants  herein 
aamed,  well  knowing  all  the  facts  hereinbefore  set  forth,  and  against  the  will 
)f  your  orator,  and  in  violation  of  your  orator's  rights,  have  been  and  are 
low  jointly  infringing  said  letters  patent  within  the  district  aforesaid,  and 
!lsewhere  in  the  United  States,  by  constructing  or  causing  to  be  con- 
itructed,  and  by  using  and  causing  to  be  used,  looms  for  weaving  pile  fab- 
•ics,  each  of  which  '■  ntains  the  invention  described  and  claimed  in  the  said 
etters  patent,  all  which  acts  and  doings  are  contrary  to  equity  and  good 
;nn8cience,  and  tend  to  the  manifest  injury  of  your  orator  in  the  premises. 
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Forasmuch  as  your  orator  can  have  no  adequate  relief,  except  in  this 
court,  and  to  the  end,  therefore,  that  the  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may  make 
a  full  disclosure  and  discovery  of  all  the  matters  aforesaid,  and  according 
to  the  best  and  utmost  of  their  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answer  make  to  the  matters  hereinbefore 
stated  and  charged ;  but  not  under  oath,  an  answer  under  oath  being  hereby 
expressly  waived. 

And  that  the  defendant  may  be  decreed  to  account  for  and  pay  over  the 
income  or  prolits  thus  unlawfully  derived  from  the  violation  of  your  ora- 
tor's rights,  and  be  restrained  from  any  further  violation  of  said  rights,  your 
orator  prays  that  your  honors  may  grant  a  writ  of  injunction,  issuing  out 
of  and  under  the  seal  of  this  honorable  court,  perpetually  enjoining  and  re- 
straining the  said  defendants,  their  clerks,  attorneys,  agents,  servants  and 
workmen,  from  any  further  construction,  sale  or  use  in  any  manner  of  said 
patented  improvement,  or  any  part  thereof,  in  violation  of  your  orator's 
rights  as  aforesaid,  and  that  the  material  now  in  possession  or  use  of  the 
said  defendants  may  be  destroyed  or  delivered  up  to  your  orator  for  that 
purpose. 

And  that  your  honors,  upon  the  rendering  of  the  decree  above  prayed, 
may  assess  or  cause  to  be  assessed,  in  addition  to  the  profits  to  be  accounted 
for  by  the  defendants  as  aforesaid,  the  damages  your  orator  has  sustained 
by  reason  of  such  infringement,  and  that  your  honors  may  increase  the  act- 
ual damages  so  assessed  to  a  sum  equal  to  three  times  the  amount  of  such 
assessment  under  the  circumstances  of  the  wilful  and  unjust  infringement 
by  said  defendant  as  herein  set  forth. 

And  your  orator  further  prays  that  a  provisional  or  preliminary  injunc- 
tion be  issued  restraining  the  said  defendants  from  any  further  infringe- 
ment of  said  letters  patent  pending  this  cause,  and  for  such  other  and  fur- 
ther relief  as  the  equity  of  the  case  may  require  and  to  your  honors  may 
seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator,  not  only  a  writ  of 
injunction  conformable  to  the  prayer  of  this  bill,  but  also  a  writ  of  subpoena 
of  the  United  States  of  America,  directed  to  the  said  Elias  S.  Higgins, 
Henry  M.  Brooks  and  Eugene  Higgins,  commanding  them  on  a  day  certain 
to  appear  and  answer  unto  this  bill  of  complaint,  and  to  abide  and  perform 
such  order  and  decree  in  the  premises  as  to  the  court  shall  seem  proper  and 
required  by  the  principles  of  equity  and  good  conscience. 
Beown  &  Jones; 

Solicitors  for  Complainant  and  of  Counsel. 
Webster  Loom  Company, 

By  Wm.  G.  Smith,  President 
United  States  OF  America,   {^^ 
Southern  District  of  New  York,  ) 

On  this  19th  day  of  August,  1889,  before  me  personally  appeared  Wm.  Q. 
Smith,  the  president  of  the  Webster  Loom  Company,  the  complainant 
above  named,  who,  being  by  me  duly  afifirmed,  deposes  and  says  that  he  is 
the  president  of  the  Webster  Loom  Company  and  familiar  with  its  busi- 
ness, and  that  he  has  read  the  foregoing  bill  of  complaint  and  knows  the 
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contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  trua  Wm.  G.  Smith. 

AflSrmed  and  subscribed  before  me  this  19th  day  of  August,  1889. 
[seal.]         Anthony  Gret, 

Notary  Public,  Kings  County. 

Certificate  filed  in  New  York  county. 


Bill  Against  an  Agent  for  Mismanagement. 

To  the  Judges  of  thr  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts: 

W.  D.,  the  younger,  of  the  city,  county  and  State  of  New  York,  merchant 
and  a  citizen  of  said  State,  brings  this  his  bill  against  N.  W.,  the  younger 
and  A.  S.,  raerohants  and  copartners  doing  business  in  B.,  in  the  State  of 
Massachusetts,  under  the  firm  of  N.  W.,  Junior,  &  Company,  and  citizens  of 
the  State  of  Massachusetts. 

And  thereupon  your  orator  complains  and  says  that  in  the  month  of  Jan- 
uary, A.  D.  1856,  he  was  the  owner  of  a  certain  ship  or  vessel  called  the  Mas- 
tiff, then  lying  in  the  port  of  B.,  bound  on  a  voyage  to  S.  F.,  in  the  State  of 
California,  and  that  being  desirous  to  procure  a  cargo  of  goods  and  merchan- 
dise to  be  carried  to  said  S.  F.,  in  said  vessel  on  freight,  he  applied  to  said 
W.  &  S.,  who  were  engaged  in  that  line  of  business,  to  obtain  a  cargo  for 
said  vessel  on  freight,  and,  as  a  compensation  for  their  services  in  so  doing, 
agreed  to  pay  them  a  commission  of  five  per  centum  on  the  amount  of  the 
freight  and  primage  of  such  goods  and  merchandise  as  they  should  procure 
to  be  shipped  on  board  of  the  said  ship,  in  consideration  of  which  they 
agreed  to  act  as  his  agents  in  the  premises,  and  to  make  use  of  their  knowl- 
edge, skill  and  ability  to  pxocure  a  full  cargo  for  said  vessel  on  freight, — 
and  that  accordingly  the  lading  and  procurement  of  freight  were  intrusted 
to  them,  and  in  said  month  of  January,  and  the  ensuing  months  of  February 
and  March,  they  did  procure  a  cargo  for  said  vessel,  and  in  the  month  of 
March  she  set  sail  and  departed  on  her  voyage  for  said  S.  F. 

That  on  or  about  the  17th  day  of  said  March  said  W.  &  S.  sent  to  your 
orator  a  freight  list,  or  statement  of  the  amount  of  merchandise  laden  on 
board  of  the  said  vessel,  and  of  the  rates  of  freight  thereof,  and  of  the  suras 
of  money  to  be  earned  and  paid  on  the  carriage  and  delivery  thereof  at  said 
port  of  S.  F.  (which  said  freight  list  your  orator  prays  leave  to  file  in  court 
as  a  part  of  this  bill) ;  by  which  it  appears  that  all  the  merchandise  laden 
on  board  of  the  said  ship  was  shipped  at  specific  rates  of  freight  therein  set 
down,  and  that  the  total  amount  of  freight,  including  primage,  was  the 
sum  of  twenty  thousand  and  one  dollars  and  twenty  cents,  upon  which  sum 
the  said  W.  &  S.  claimed  of  your  orator,  and  he  paid  to  them,  a  commission 
of  five  per  centum,  amounting  to  the  sum  of  one  thousand  and  five  dollars 
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and  six  cents,  together  with  other  charges  for  advertising,  and  so  forth,  as 
by  their  bill  herewith  also  filed,  ,in  the  full  belief,  and  relying  on  the  assur- 
ance of  the  said  W.  &  S.,  made  by  sending  him  the  said  freight  list  and 
otherwise,  that  the  merchandise  therein  mentioned  had  been  actually  laden 
on  board  of  the  said  vessel,-  to  be  carried  and  delivered  at  and  for  the  rates 
of  freight  therein  specified. 

That  the  said  ship  was  consigned  tojcertain  persons  doing  business  at  said 
S.  F.,  under  the  firm  of  C.  &  D.,  who,  upon  the  arrival  of  said  vessel  in  the 

month  of ,  1856,  attended  to  the  unlading  and  discharge  of  the  cargo, 

the  collection  of  the  freight  and  the  remittance  thereof  to  your  orator.  That 
upon  such  discharge  and  delivery,  it  appeared  that  fifty-seven  ^IH  tons  of 
pig-iron,  which  in  the  said  fright  list  were  specified  as  shipped  at  the  rate 
of  ten  dollars  per  ton,  and  the  freight  of  which  was  therein  stated  to  amount 
to  five  hundred  and  seventy-seven  yjj  dollars,  and  one  hundred  and  thirty- 
three  nests  tubs,  two  hundred  nests  tubs,  and  seventy-five  dozen  pails,  which 
in  said  freight  list  were  specified  as  shipped  at  and  for  the  freight  or  com- 
pensation of  five  hundred  and  ten  dollars,  were  not  shipped  at  such  rates  of 
freight,  but  the  rate  of  freight  specified  therefor  in  the  bills  of  lading 
thereof  (which  were  not  signed  by  the  master  of  said  ship,  but  by  the  said 
W.  &  S.,  who  assumed  to  act  as  his  agents  in  that  behalf  without  his  knowl- 
edge or  consent)  was  "  one-half  net  profits  over  costs  and  charges; "  that  the 
said  iron,;  tubs  and  pails,  as  your  orator  is  informed  and  alleges,  could  not 
be  sold  at  any,  profit,  and  that  the  said  C.  &  D.  did  not  collect,  and  your 
orator  has  not_  received,  any  freight  or  compensation  for  the  carriage  and 
delivery  thereof  at  said  S.  F. 

That  upon  receiving  information  from  the  said  C.  &  D.  of  the  fact  that 
said  iron,  tubs  and  pails  were  shipped  on  half  profits  instead  of  the  rates  of 
freight  stated  ifi  said  freight  list,  your  orator  immediately  advised  the  said 
W.  •&  S.  that  he  held  them  responsible  for  the  amount  of  freight  at  which 
they  had  represented  that  the  same  were  shipped,  and  upon  which  they  had 
charged  and  been  paid  their  full  commission,  and  requested  payment  thereof, 
which  they  refused  to  make. 

That  the  commission,  agency  and  trust,  for  which  your  orator  retained 
said  W. &S.,  was  to  procure  a  cargo  for  said  vessel  to  be  carried  and  de- 
livered on  paymeiBt  of  freight  in  money  at  specified  rates,  and  not  upon  half 
profits;that  the  said  W.  &  S.  represented  to  your  orator  that  they  had  ob- 
tained and  shipped  a  cargo,  upon  the  delivery  of  which  your  orator  would 
'  be  entitled  to  receive  the  sums  of  money  as  freight  therefor  specified  in  the 
.said  freight  list;  that  said  W.  &  S.  demanded  of  your  orator  a  commission 
on  the  amount  thereof,  as  so  shipped,  and  that  your  orator  paid  them  said 
commission, Jni  the  full  belief  and  relying  upon  their  assurance,  contained 
in  said  freight)  list,  that  the  various  articles  therein  mentioned  were  shipped 
at  the  rates  of  fi^ight  therein  specified,  and  that  upon  the  safe  delivery 
thereof-yo»r  orfltor  would,  be  entitled  to  receive  the  same  in  money. 

That  the  -  said  iron,  tubs  and  pails  were  safely  carried  to  S.  P.  and  de- 
livered to  the  consignees  thereof,  and  that  upon  such  delivery  your  orator 
had  earned  and  was  entitled  to  be  paid  for  such  service  the  rates  of  freight 
and  sums  of  money  specified  in  the  said  freight  list,  the  same  being  the 
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usual  and  current  rates  of  freight,  upon  the  amounts  of  which,  as  such,  the 
said  W.  &  S.  charged  their  commissions  as  aforesaid;  that  by  reason  of 
their  undertaking  to  carry  and  deliver  the  same  upon  half  profits  instead  of 
on  freight,  your  orator  has  lost  the  sums  of  money  to  which  he  should  have 
been  entitled  and  to  which  the  said  W.  &  S.  represented  that  he  would  be 
entitled  on  the  delivery  thereof,  and  has  not  received  and  is  not  entitled  to 
claim,  by  reason  of  their  said  doings,  any  compensation  from  the  owners  or 
consignees  of  the  said  goods  and  merchandise  for  the  cost  and  expense  of 
their  transportation  and  delivery;  and  that  by  reason  of  the  premises, 
and  of  the  representation  made  that  the  said  gdods  and  merchandise  were 
shipped  at  the  rates  of  freight  specified  in  the  said  freight  list,  the  saiid 
W.  &  S.  are  bound  to  make  good  the  loss  your  orator  has  suffered  by  their 
said  doings,  and  to  pay  to  him  the  suras  of  money  which  he  would  have 
received  if  the  said  goods  and  merchandise  had  been  shipped  at  the  rates 
specified  in  said  freight  list,  and  your  orator  has  refieatedly  requested  them 
so  to  do. 

But  now,  so  it  is,  may  it  please  your  honors,  that  the  said  W.  &  S.  abso- 
lutely refuse  to  comply  with  such  request 

To  the  end,  therefore,  that  they,  the  said  W.  &  S.,  may  be  decreed  to  pay- 
to  your  orator  the  said  sums  of  two  thousand  and  seventy-seven  dollars- 
and  five  hu»«dred  and  ten  dollars,  and  such  losses,  damages  and  interest  as 
your  orator  has  suffered  by  reason  of  the  premises,  and  that  your  orator 
may  have  such  other  relief  as  the  nature  of  his  case  may  require,  and  that 
the  said  W.  dii  S.  may,  if  they  can,  show  why  your  orator  should  not  have 
the  relief  her<iby  prayed,  and  may,  upon  their  several  corporal  oaths,  and 
to  the  best  of  their  knowledge  and  belief,  make  answer  to  all  and  singular 
the  premises. 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ  of  subpoena, 
directed  to  thfv  said  N.  W.,  the  younger,  and  A.  S.,  commanding  them  at  a 
suitable  time  ?>nd  place  to  appear  before  your  honors  to  make  answer  to  the 
premises,  and  to  abide  by  and  perform  such  order  and  decree  as  to  your 
honoi-s  shall  s«~Bm  meet  F-  G.  L.,  Solicitor. 

-'•-Limit  ul  jurisdviition,  0.  S.  Circuit  Court,  J2,000. 
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Affidavit  of  No  Collusion  in  Bill  of  Interpleader. 

In  Chancery  [or  EQiniY], 

Between  J.  C,  Plaintiff,  \ 
and  t 

,  Defendants.     ) 

The  said  J.  0.  maketh  oath  and  saith  that  he  has  exhibited  his  bill  of  in- 
terpleader against  the  defendants  in  this  cause  without  any  fraud  or  collu- 
sion between  him  and  the  said  defendants,  or  any  or  either  of  them ;  and 
that  the  said  J.  C.  hath  not  exhibited  his  said  bill  at  the  request  of  the  said 
defendants,  or  of  any  or  of  either  of  them,  and  that  he  is  not  indemnified 
by  the  said  defendants,  or  by  any  or  either  of  them,  and  saith  that  he  hath 
exhibited  his  said  bill  with  no  other  intent  but  to  avoid  being  sued  or  mo- 
lested by  the  said  defendants,  who  are  proceeding,  or  threaten  to  proceed, 

at  law  against  him  for  the  recovery  of  the  rent  of  the  said ,  in  the  bill 

mentioned. 

Sworn,  etc  J.  C 


Bill  to  Restrain  the  Infringement  of  Patent. 

In  Equity. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts: 

E.  H.,  Jr.,  of  B.,  in  the  State  of  New  York,  and  a  citizen  of  the  State  ol 
New  York,  brings  this  his  bill  against  C.  W.,  of  B.,  in  the  State  of  Massa- 
chusetts, and  a  citizen  of  the  State  of  Massachusetts. 

And  thereupon  your  orator  complains  and  says  that  he,  being  the  original 
and  first  inventor  of  a  new  and  useful  improvement  in  sewing  machines, 
fully  described  in  the  letters  patent  issued  to  him  therefor,  as  hereinafter 
stated,  and  not  known  or  used  by  others  before  his  invention  thereof,  and 
not  at  the  time  of  his  application  for  letters  patent  therefor  in  public  use  oi 
on  sale  with  his  consent  or  allowance  as  the  inventor ;  and  being  a  citizen 
of  the  United  States,  and  having  made  due  application,  and  having  fully 
and  in  all  respects  complied  with  all  the  requisitions  of  the  law  in  that  be- 
half, did  obtain  letters  patent  therefor,  issued  in  due  form  of  law  to  him  in 
the  name  of  the  United  States,  and  under  the  seal  of  the  patent  office  of  the 
United  States,  and  signed  by  N.  P.  T.,  acting  secretary  of  state,  and  counter- 
signed by  H.  H.  S.,  acting  commissioner  of  patents,  bearing  date  the  lOlh 
day  of  September,  in  the  year  of  our  Lord  1846,  whereby  was  granted  and 
secured,  according  to  law,  to  your  orator,  his  heirs,  administrators  or  as- 
signs, for  the  term  of  fourteen  years  from  said  date,  the  full  and  exclusive 
right  and  liberty  of  making,  constructing,  using,  and  vending  to  others  to 
be  used,  the  said  improvement  in  sewing  machines  therein  specified  and 
claimed,  as  in  and  by  said  letters  patent,  or  a  certified  copy  thereof,  here  in 
court  to  be  produced,  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honors  that  certain  assignments 
of  certain  rights  in  said  patent  have  been  made  and  duly  recorded  in  the 
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patent  oflSce  of  the  United  States,  whereby  your  orator,  prior  to'the  infringe- 
ments herein  complained  of,  became  and  now  is  the  sole  owner  of  said  pat- 
ent, as  in  and  by  said  assignments,  or  certified  copies  thereof,  here  in  court 
to  be  produced,  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honors  that  the  said  improve- 
ment in  sewing  machines,  patented  to  him  as  aforesaid,  has  hitherto  been  in 
the  exclusive  possession  of  your  orator  or  his  grantees ;  and  has  hitherto 
been  and  still  is  of  great  value  and  profit  to  your  orator;  and  that  a  license 
fee  or  patent  rent,  under  his  said  patent,  has  hitherto  been  and  still  is  paid 
to  your  orator  for  the  largest  portion  of  all  the  sewing  machines  manufact- 
ured and  sold  in  the  United  States ;  yet  the  said  defendant,  well  knowing 
the  promises,  but  contriving  how  to  injure  your  orator,  and  without  his 
consent  or  allowance,  and  without  right,  and  in  violation  of  said  letters 
patent  and  your  orator's  exclusive  rights,  secured  to  him  aforesaid,  has 
made,  used,  or  vended,  and  still  does  make,  use,  or  vend  to  others  to  be  used 
in  said  district  and  in  other  parts  of  the  United  States,. a  largo  number  of 
aewing  machines,  but  how  many  your  orator  cannot  state,  but  prays  that 
the  defendant  may  discover  and  set  forth  each,  embracing  substantially  the 
improvement  in  sewing  machines,  or  a  material  part  thereof,  patented  to 
your  orator  as  aforesaid,  and  thereby  the  said  defendant  has  infringed,  and 
still  does  infringe,  and  cause  your  orator  to  fear  that  in  future  he  will  in- 
fringe upon  the  exclusive  rights  and  privileges  intended  to  be  secured  to 
your  orator  in  and  by  his  said  letters  patent 

And  your  orator  further  shows  unto  your  honors  that  heretofore  the 
validity  of  his  said  patent  has  been  uniformly  affirmed  after  severe  and  re- 
peated contestation ;  namely,  by  a  verdict  and  judgment  thereon  at  law,  in 
1852,  and  by  six  final  decrees  in  equity  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  and  by  one  final  decree  in  equity  in 
the  circuit  court  of  the  United  States  for  the  southern  district  of  New  York, 
all  obtained  in  favor  of  said  patent  prior  to  August,  1854 

And  your  orator  further  shows  unto  your  honors  that  the  sewing  machines 
made  and  sold  by  the  defendant,  as  herein  complained  of,  are,  in  their  es- 
sential parts  and  character,  substantially  like  the  sewing  machines  against 
which  injunctions  were  obtained  in  the  suits  aforesaid  by  your  orator,  or 
by  your  orator  and  his  then  co-owner  of  said  patent. 

And  your  orator  has  requested  the  said  defendant  to  desist  from  making, 
using,  or  vending  to  others  to  be  used,  the  said  sewing  machines,  embracing 
the  said  improvement  patented  to  your  orator,  and  to  account  with  and  pay 
over  to  your  orator  the  profits  made  by  said  defendant  by  reason  of  the  un- 
lawful making,  using  or  vending  of  said  sewing  machines  embracing  said 
patented  improvement  of  your  orator.  But  now,  so  it  is,  may  it  please  your 
honors,  that  said  defendant  has  combined  and  confederated  with  other  per- 
sons, to  your  orator  unknown,  but  whom,  when  discovered,  your  orator 
prays  leave  to  make  defendants  hereto,  to  resist  and  destroy  the  exclusive 
rights  and  privileges  secured  to  your  orator  as  aforesaid,  and  to  make,  use 
and  vend  said  improvement  in  sewing  machines,  patented  to  your  orator  as 
aforesaid,  without  the  license  of  your  orator,  and  in  violation  of  his  just 
rights  in  the  premises,  all  of  which  is  contrary  to  equity  and  good  con- 
sciences 
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To  the  end,  therrfore,  that  the  said  defendant  may,  If  he  can,  show  why 
your  orator  should  not  have  the  relief  herein  prayed,  and  may,  under  oath, 
and  according  tohisbest  and  utmost  knowledge,  remembrance,  information 
or  belief,  full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the 
premises,  and  m:ore  especially  may  answer,  discover  and  set  forth  whether 
during  any  and  what  period  of  time,  and  where,  he  has  made,  used,  and 
vended  to  others  to  be  used,  for  any  and  what  consideration,  any,  and  how 
many,  sewing  machines,  and  whether  or  not  the  same  embraced  the  said 
improvement  in  sewing  machines,  or  anysubstantial  part  thereof,  patented 
to  your  orator  as  aforesaid,  or  how  the  same  differed  from  your  orator's 
said  patent,  if  at  all. 

And  that  the  said  defendant  may  answer  the  premises,  and  may  be  de- 
creed to  account  for  and  pay  over  to  your  orator  all  gains  and  profits  re- 
alized from  his  unlawful  making,  using  or  vending  of  sewing  machines 
embracing  said  improvement  patented  to  and  vested  in  your  orator  as  afore- 
said, and  may  be  restrained  by  an  injunction  to  be  issued  out  of  this  honor- 
able court,  or  by  one  of  your  honors,  according  to  law  in  such  case  provided, 
from  making,  using  or  vending  any  sewing  machines  embracing  said  im- 
provement, or  any  substantial  part  thereof,  patented  to  your  orator  as  afore- 
said, and  that  the  infringing  machines,  now  in  the  possession  or  under  the 
control  of  the  defendant,  may  be  delivered  up  to  your  orator  or  be  de- 
stroyed ;  and  for  such  further  and  other  relief  in  the  premises  as  the  nature 
of  the  case  may  require  and  to  your  honors  may  seem  meet 

May  it  please  your  honors  to  grant  unto  your  orator,  not  only  a  writ  or 
writs  of  injunction,  conformable  to  the  prayer  of  this  bill,  but  also  a  writ  or 
writs  of  subpoena  to  be  directed  to  the  said  C.  W.  and  confederates,  when 
discovered,  commanding  him  and  them,  at  a  certain  time,  and  under  a  cer- 
tain penalty,  therein  to  be  limited,  personally  to  be  and  appear  before  your 
honors  in  this  honorable  court,  then  and  there  to  answer  unto  this  bill  of 
complaint,  and  to  do  and  receive  what  to  your  honors  shall  seem  meet  in 
the  premises.  E.  H.,  Jr. 


Another  Bill  to  Bestrain  Infringement  oj  Patent 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts: 

C.  G.,  of  N.  H.,  in  the  State  of  Connecticut,  and  the  Union  India  Rubber 
Company,  a  corporation  duly  established  by  the  laws  of  the  State  of  New 
York,  bring  this  their  bill  of  complaint  against  the  Beverly  Rubber  Com- 
pany, a  corporation  duly  established  by  the  laws  of  Massachusetts. 

And  thereupon  your  orators  complain  and  say  that  before  the  15th  day  of 
June,  1844,  the  said  C.  G.  became  and  was  the  first  and  original  inventor 
of  a  certain  "new  and  useful  improvement  in  India-rubber  fabrics,"  which 
your  orators  verily  believe  had  not  been  known  or  used  before  his  invention 
thereof,  and  which  was  not  at  the  time  of  his  application  for  a  patent  there- 
for in  public  use  or  on  sale  with  his  consent  or  allowance;  and  being  such 
first  and  original  inventor,  and  being  desirous  of  obtaining  an  exclusive 
property  in  the  invention  by  him  made,  the  said  C.  G.  made  application  in 
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-writing  to  the  commissioner  of  patents,  expressing  such  desire,  and  deliv- 
ered a  written  description  of  his  invention  or  discovery,  and  a  specification 
of  improvement  by  him  claimed ;  whereupon  such  proceedings  were  had, 
that  on  the  15th  day  of  June,  1844,  letters  patent  of  the  United  States,  enti- 
tled for  "  a  new  and  useful  improvement  in  India-rubber  fabrics,"  signed  by 
J.  C.  C,  secretary  of  stato,  and  countersigned  and  sealed  with  the  seal  of 
the  patent  office,  by  H.  L.  E.,  commissioner  of  patents,  were  issued  to  your 
orator  in  due  form  of  law,  granting  to  your  orator,  C.  G.,  his  heirs,  admin- 
istrators or  assigns,  for  the  term  of  fourteen  years  from  the  day  of  the  date 
thereof,  the  full  and  exclusive  right  and  liberty  of  making,  constructing, 
using,  and  vending  to  others  to  be  used,  the  said  improvement,  a  descrip- 
tion whereof  was  annexed  to  the  said  letters  patent 

And  your  oratoi-s  further  show  that  afterwards  the  said  C.  G.  surrendered 
the  said  last-mentioned  letters  patent  to  the  commissioner  of  patents  in  due 
■form  of  law,  and  such  proceedings  were  had  that  said  commissioner  did,  on 
the  25th  day  of  December,  1849,  reissue  to  said  C.  G.  letters  patent  of  the 
United  States,  entitled  for  a  new  and  useful  "  improvement  in  processes  for 
the  manufacture  of  India-rubber,'' signed  by  T.E.,  secretary  of  state,  and 
countersigned  and  sealed  with. the  seal  of  the  patent  office,  by  T.  E.,  com- 
missioner of  patents,  whereupon  there  was  granted  to  your  orator,  said 
C.  G.,  his  heirs,  administrators  and  assigns,  for  the  term  of  fourteen  years 
from  the  15th  day  of  June,  1844  (being  the  date  of  the  said  surrendered  let- 
ters patent),  the  full  and  exclusive  right  and  liberty  of  making,  construct- 
ing, using,  and  vending  to  others  to  be  used,  the  said  improvement,  a 
description  whereof  was  annexed  to  said  reissued  letters  patent,  as  by  ref- 
erence to  the  same,  or  to  a  true  copy  thereof  hereunto  annexed,  and  making 
a  part  of  this  your  orator's  bill  of  complaint,  will  more  fully  and  at  large 
appear. 

And  your  orators  further  show  that  soon  after  the  granting  of  the  said 
original  letters  patent,  one  H.  H.  D.  commenced  infringing  the  same,  and 
that  vari  ous  suits  were  brought  against  him  by  your  orator,  C.  G.,  at  law 
and  in  equity. 

A  suit  was  also  commenced  by  your  orator,  C.  G.,  against  E.  S.  and  J.  B. 
K.,  the  agents  of  said  H.  H.  D.,  for  infringing  said  patent,  m  the  circuit 
court  of  the  United  States  for  the  district  of  Massachusetts,  in  the  year 
1845 ;  and  said  H.  H.  D.  and  his  said  agents,  E.  S.  and  J.  B.  K.,  by  their 
pleas,  answers  and  notices,  denied  that  your  orator  C.  G.  was  the  first  and 
original  inventor  of  the  improvement  described  and  claimed  in  said  patent 
of  June  15,  1844,  and  also  denied  that  said  patent  was  of  any  validity,  for 
the  reasons  in  said  pleas,  notices  and  answers  set  forth,  upon  which  allega- 
tions the  parties  were  at  issue,  that  said  suits  were  pending  in  said  court  till 
the  fall  of  1846,  and  for  the  trial  of  which  preparation  had  been  made  on 
both  sides. 

And  your  orators  further  show  that  said  suits  were  settled  upon  the  ap- 
plication of  said  H.  H.  D.,  and  a  written  agreement  was  executed  between 
said  H.  H.  D.  and  your  orator  C.  G.,  whereby  said  H.  H.  D.  agreed,  among 
Other  things,  to  pay  five  thousand  dollars  for  said  settlement,  and  for  a 
license  to  manufacture  certain  articles  under  said  patent  and  other  patents 
■){  your  orator  C.  G.,  and  to  pay  a  tarifif  therefor,  and  covenanted  not  to  in- 
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fringe  said  patent ;  and  said  H.  H.  D.  then  and  thereby  acquiesced  in  your 
orator's  (said  C.  G.'s)  rights,  and  acknowledged  the  validity  of  said  patentSj 
and  said  sum  of  five  thousand  dollars  was  paid  by  said  H.  H.  D.,  and  said 
suits  were  discontinued,  except  the  said  suit  against  E.  S.  and  J.  B.  K., 
agents  of  said  H.  H.  D.,  in  which  a  verdict  was  taken  and  judgment  en- 
tered up  against  them  in  favor  of  your  orator  C.  G.,  and  satisfied  as  agreed 
between  your  o^'ator  (said  C.  G.)  and  said  H.  H.  D.,  as  by  the  record  thereof 
now  produced  here  in  court  will  fully  appear;  and  your  orators  further 
show  that  soon  after  said  settlement  and  the  discontinuance  of  said  suit, 
said  H.  H.  D.  recommenced  his  infringement  of  said  patent ;  whereupon 
your  orator  C.  G.,  about  the  1st  day  of  November,  1850,  filed  his  bill  against 
the  said  H.  H.  D.  in  the  circuit  court  of  the  United  States  for  the  district  of 
New  Jersey,  setting  out  the  letters  patent  and  the  infringement  thereof, 
praying  an  injunction  and  account  against  the  said  H.  H.  D. ;  to  which  bill 
of  complaint  the  said  H.  H.  D.  filed  his  answer,  denying  the  validity  of  the 
said  letters  patent  and  setting  up  that  some  other  persons  than  your  orator 
C.  G.  were  the  inventors  of  the  things  patented  by  him,  and  that  the  said 
reissue  to  your  orator  0.  G.  was  fraudulent  and  void,  and  that  your  orator 
C.  G.  had  no  title  by  reason  thereof  in  his  said  invention ;  and  issue  being 
joined  thereon  the  parties  proceeded  to  proofs,  which  were  taken  at  great 
length  and  for  a  long  time. 

And  your  orators  further  show  that,  the  proofs  in  said  cause  being  taken, 
the  cause  was  brought  to  final  hearing  on  its  merits  at  the  March  term  of 
the  circuit  court  of  the  United  States  for  the  district  of  New  Jersey  in  the- 
year  1853,  before  Justices  G.  and  D.,  and  by  them  held  under  advisement 
until  the  September  term  then  next  following,  when  the  judgment  of  the 
court  was  pronounced  and  opinions  delivered,  copies  whereof  are  hereunto 
annexed.  And  the  said  court  then  decided  that  both  the  said  letters  patent 
were  valid  in  law,  and  that  your  orator  C.  G.  was  the  inventor  of  the  im- 
provement patented,  as  aforesaid,  by  your  orator  C.  G.,  and  referred  to  in 
said  bill  of  complaint;  that  the  said  reissued  letters  patent  were  lawfully 
reissued,  and  by  a  decree  pronounced  in  said  cause  perpetually  enjoined  the 
said  H.  H.  D.  from  making,  constructing,  using,  or  vending  to  others  to  be 
used,  the  said  improvements,  and  ordered  an  account  to  be  taken  of  the 
damages  due  your  orator  C.  G.  by  reason  of  the  infringements  of  said  H.  H.  D. 
already  committed ;  as  by  reference  to  a  true  copy  of  the  judgment  of 
the  court,  or  to  the  record  of  proceedings  therein,  ready  to  be  produced,  will 
more  fully  and  at  large  appear. 

And  your  orators  further  show  that,  from  the  granting  of  the  said  letters 
patent  until  the  hearing  of  the  said  cause  against  H.  H.  D.,  said  C.  G.  had 
and  enjoyed  an  exclusive  possession  and  use  of  the  said  improvements,  by 
himself  and  his  licensees,  except  so  far  as  the  same  were  disturbed  by  said 
H.  H.  D.,  and  those  combined  and  confederated  with  him,  and  by  a  few 
other  persons  who  from  time  to  time  began  to  violate  his  rights,  but  who 
uniformly  acquiesced  in  them  and  submitted  to,  pay  tariffs  for  their  future 
enjoyment  when  they  became  acquainted  with  your  orator's  (said  0.  G.'s) 
rights  secured  by  his  patent,  so  far  as  your  orators  have  been  informed  and 
believe. 

And  your  orators  further  show  that  the  annexed  schedule,  marked  A,  i* 
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a  correct  copy  of  the  original  letters  patent  aforesaid  ;  the  annexed  sched- 
ule, marked  B,  is  a  correct  copy  of  the  letters  of  reissue  aforesaid ;  and  the 
annexed  schedule,  marked  C,  cc  ntains  true  copies  of  the  opinions  delivered 
as  aforesaid  by  the  judges  of  the  circuit  court  of  the  United  States  for  the 
district  of  New  Jersey. 

And  your  orators  further  show  that,  on  the  15th  day  of  June,  A.  D.  1858, 
the  Honorable  J.  H.,  commissioner  of  patents  of  the  United  States,  did,  as 
fiuch  commissioner,  duly  grant  to  said  C.  G.  an  extension  of  said  letters 
patent  of  June  15,  1844,  as  reissued  December  25,  1849,  for  a  further  term 
of  seven  years  from  the  said  15th  day  of  June,  A.  D.  1858,  and  that  the  cer- 
tificate and  awai-d  of  such  extension  were,  by  the  said  commissioner,  duly 
indorsed  on  the  letters  patent  of  which  extension  was  so  granted. 

And  your  orators  further  show  that,  before  the  said  extension,  the  said 
Union  India  Rubber  Company  held,  under  certain  agreements,  rights  from 
said  C.  G.  authorizing  them  to  make  various  articles  of  India-rubber  accord- 
ing to  his  process,  so  as  aforesaid  patented,  and  giving  them  the  exclusive 
right  to  make  clothing  according  to  that  process.  That  on  the  33d  day  of 
April,  A.  D.  1858,  and  afterwards,  on  the  3d  day  of  July,  A.  D.  1858,  said 
C  G.,  for  a  valuable  consideration,  executed  and  delivered  to  the  said  Union 
India  Rubber  Company  certain  agreements  continuing  such  rights.  That 
all  the  agreements  aforesaid  are  in  full  force,  and  true  copies  of  them  are 
hereunto  annexed,  those  first  mentioned  being  marked  as  Exhibit  D,  and 
the  two  last-mentioned  agreements  being  marked  Exhibit  E. 

And  your  orators  further  show  that  the  said  Union  India  Rubber  Com- 
pany, before  said  extension,  were  and  ever  smce  have  been,  and  now  are,  en- 
gaged under  said  agreement  in  the  business  of  making  and  selling  India- 
rubber  goods  of  various  kinds,  including  clothing,  which  are  made  under 
tlie  aforesaid  several  agreements  according  to  said  process  of  C.  G.,  patented 
as  aforesaid. 

And  your  orators  further  show  that  amongst  all  persons  engaged  in  the 
manufacture  of  India-rubber  within  the  United  States,  the  term  or  phrase 
•'  Vulcanized  Rubber  Goods  "  is  used  and  is  understood  by  the  defendants 
and  other  persons  in  said  business  to  mean  the  fabric  or  product  made  ac- 
Lording  to  said  C.  G.'s  process,  patented  as  aforesaid,  and  is  so  used  and 
understood  as  the  designation  of  all  goods  made  of  a  compound  of  India- 
rubber  in  the  original  composition,  whereof  sulphur  was  present  in  any 
form  or  degree ;  such  compound  being  in  that  state  subjected  to  the  action 
of  artificial  heat,  so  as  to  produce  the  chemical  or  other  changes  or  effects 
described  in  said  C.  G.'s  original  and  reissued  letters  patent  and  the  specifi- 
cations thereto  annexed.  And  your  orators  employ  such  phrase  in  this  bill 
of  complaint  in  the  sense  so  explained. 

And  your  orators  further  show  that,  as  they  have  been  informed  and  be- 
lieve, the  said  defendants,  not  only  before  the  extension  of  C.  G.'s  aforesaid 
patent,  but  also  since  that  time,  have  been,  and  they  now  are,  engaged  with- 
out the  license  or  consent  of  said  C.  G,  or  your  orators,  in  making  and  sell- 
ing, or  causing  or  procuring  to  be  made  and  sold,  various  kinds  of  goods  of 
vulcanized  rubber,  which  goods  are  included  in  the  aforesaid  rights  of  your 
orators.  That  the  said  defendants,  in  the  making  of  such  goods,  have,  as 
your  orators  are  informed  and  believe,  used  a  compound  of  India-rubber  in 
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which  sulphur  was  present  when  the  compound  was  subjected  to  the  ac- 
tion of  artificial  heat,  so  as  to  produce  the  aforesaid  changes  or  effects.  But 
your  orators  are  informed  and  believe  that  said  defendants  claim  or  pre- 
tend, as  to  the  whole  or  some  of  such  goods,  that  they  do  not  subject  the 
same  to  the  particular  degree  of  heat  mentioned  by  C.  G.  in  his  aforesaid 
specifications,  or  that  in  some  manner  they  avoid  following  exactly  the 
process  of  manufacture  so  described  by  him.  But  your  orators  aver  and 
charge  that  the  said  pretense  is  unfounded,  and  that  the  goods  so  made  by 
said  defendants,  or  the  compounds  of  which  they  are  made,  have,  before 
the  completion  of  the  manufacture,  at  some  time  been  subjected  to  the 
treatment  or  process  described  by  C.  Q.  as  aforesaid,  or  some  treatment  or 
process  substantially  or  practically  similar  in  its  nature  and  the  same  in  its- 
effects.' 

And  your  orators  further  show  that*  as  they  are  informed  and  believe, 
the  said  defendants  threaten  to  continue  making  and  selling,  or  making  or 
selling,  or  causing  or  procuring  to  be  made  and  sold,  or  made  or  sold,  such 
goods  as  are  above  described  in  this  bill  of  complaint  And  your  orator* 
say  that  they  have  been  damaged  and  injured  by  such  acts  of  the  defend- 
ants and  apprehend  being  further  injured  in  future  by  the  repetition  or  con- 
tinuance of  such  acts. 

And  your  orators  pray  that  said  several  papers  heretofore  referred  to  in 
this  bill  of  complaint  and  of  which  copies  are  annexed  as  aforesaid,  may  be- 
taken as  part  of  such  bill,  your  orators  being  prepared  to  prove  the  execu- 
tion of  the  several  agreements  aforesaid,  and  the  issuing  of  said  letters  pat- 
ent and  the  giving  of  the  opinion  aforesaid  in  N  J.,  and  being  ready  to  pro- 
duce all  such  documents  and  papers. 

All  which  actings,  doings  and  pretenses  are  contrary  to  equity  and 
good  conscience,  and  tend  to  the  manifest  injury  of  your  orators  in  the 
premises. 

In  consideration  whereof,  and  forasmuch  as  your  orators  can  only  have- 
adequate  relief  in  this  court,  where  matters  of  this  kind  are  properly  cog- 
nizable and  relievable ;  to  the  end,  therefore,  that  the  said  the  Beverly  Rub- 
ber Company  and  their  confederates,  when  discovered,  may,  upon  their 
respective  and  corporal  oaths,  and  to  the  best  and  utmost  of  their  re- 
spective knowledge,  information  and  belief,  full,  true  and  perfect  answer 
make  to  all  and  singular  the  matters  aforesaid,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  now  repeated  and  they  severally  interrogated 
thereto,  and  more  especially  that  they  may  set  forth  particularly :  — 

First. —  Whether  the  said  suit  was  not  brought  against  the  said  H.  H.  D 
at  the  time  and  manner  specified  therein ;  and  whether  it  did  not  result  as 
herein  described. 

Second. —  Whether  said  Beverly  Rubber  Company  has  not  made  and  sold, 
or  caused  and  procured  to  be  made  and  sold,  clothing  or  other  goods ;  and- 
if  so,  what  kind  and  amount  of  articles  in  the  manufacture  of  which,  at 
any  time  during  the  process  of  manufacture,  or  in  the  completion  thereof, 
there  was  used  or  employed  a  compound  of  India-rubber  in  which  sulphur 
was  present,  to  which  compound,  or  the  goods  when  made  thereof,  artificial 
heat  was  or  had  been  applied,  so  as  to  produce  in  such  compound  or  goods- 
the  effect  of  vulcanization. 
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Third. —  "Whether  the  said  defendants  have  made  and  sold,  or  caused  or 
procured  to  be  made  and  sold,  any,  and  if  so,  what  description  and  quantity 
of  goods  of  vulcanized  rubber,  or  rubber  compounded  with  sulphur,  and 
subjected  to  the  action  of  artificial  heat,  according  to  the  process  described 
in  the  aforesaid  letters  patent  of  C.  G.,  or  the  specifications  attached  thereto. 
Fourth. —  Whether  the  said  defendants  have,  since  the  said  15th  day  of 
June,  A.  D.  1858,  made  or  sold,  or  caused  or  procured  to  be  made  or  sold,, 
any,  and  if  so,  what  description  and  quantity  of  goods  made  of  and  from  a 
compound  of  India-rubber,  which  compound  had,  at  any  time,  or  In  any 
form,  been  subjected  to  artificial  heat,  so  as  to  have  become  vulcanized  within 
the  meaning  of  that  term  as  hereinbefore  defined  and  used,  or  so  as  to  be- 
come insensible  to  the  action  of  heat  or  cold,  or  prevented  from  liability  to 
decompose  from  the  action  of  essential  oils  or  animal  perspiration.  And  that 
the  defendants  may  answer  the  premises,  and  tliat  they  may  be  decreed  to 
account  with  your  orators  for  the  quantity  of  articles  wliich  they  have  made 
in  violation  of  the  said  letters  patent  or  any  of  the  rights  of  your  orators, 
and  to  pay  over  to  your  orators  such  sums  as  may  be  proper  as  damage* 
for  such  infringements,  and  that  the  defendants  may  be  perpetually  en- 
joined from  any  further  violation  of  the  rights  of  your  orators,  or  of  either 
of  them.  Or  that  your  orators  may  have  such  other  or  further  relief  in  the 
premises  as  may  be  consistent  with  equity  and  good  conscienca 

May  it  please  your  honors,  the  premises  considered,  to  grant  unto  your 
orators  the  writ  of  injunction  issuing  out  of  and  under  the  seal  of  this  hon- 
Drable  court  directed  to  the  said  Beverly  Rubber  Company,  commanding 
and  strictly  enjoining  them,  and  each  of  them,  not  to  manufacture,  use  or 
sell,  or  cause  or  procure  to  be  manufactured  or  sold,  any  articles  of  vulcan- 
ized rubber,  or  any  articles  made  of  a  compound  of  India-rubber  m  which. 
sulphur  is  present  in  any  form  or  degree,  such  compound,  or  the  fabric 
made  therefrom,  having  been  at  any  time  subjected  to  the  action  of  artifi- 
cial heat  so  as  to  be  changed  or  aflEected  in  the  manner  described  in  the 
aforesaid  letters  patent  or  specifications,  or  so  as  to  have  become  insensible 
to  heat  or  cold,  or  not  liable  to  decompose  from  the  action  of  essential  oils 
or  animal  perspiration,  and  from  taking  or  selling  any  article  made  from  a 
compound  which  has  been  at  any  time  so  vulcanized  or  affected  or  Changed. 

And  also  the  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 
lionorable  court,  directed  to  the  said  defendants,  commanding  them  to  be 
and  appear  at  a  certain  da)',  and  under  a  certain  penalty  therein,  to  be  ex- 
pressed, before  this  honorable  court,  to  answer  the  premises,  and  to  stand  to, 
perform  and  abide  by  such  order,  direction  and  decree  as  to  your  honors 
shall  seem  meet 

And  your  orators,  etc.  E.  M. 

Bill  to  Restrain  Infringement  of  OopyrigJit. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts: 
The  bill  of  complaint  of  C.  F.,  T.  G.  W.,  L  T.  and  J.  S.,  all  of  C,  in  the 
county  of  M.,  in  said  district,  against  B.  M.,  N.  C,  G.  P.  L.  and  T.  B.  W.,  andi 
C.  W.  U., 
81 
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Respectfully  show  your  orators  C.  F.,  T.  G.  W.  and  L.  T.,  printers,  and 
publishers  and  copartners,  doing  business  under  the  name  and  style  of 
F.,  W.  &  T.,  and  J.  S.,  gentleman,  all  of  C.  in  the  county  of  M.,  in  said  dis- 
trict of  Massachusetts,  and  all  being  citizens  of  the  United  States,  that  the 
eaid  J.  S.  is,  and  heretofore  at  the  time  of  the  infringement  hereinafter- 
wards  mentioned  was,  proprietor  of  the  copyright  of  a  work  of  which  the 
said  J.  S.  is  the  author  and  compiler,  entitled  "  The  Writings  of  George  Wash- 
ington, being  his  Correspondence,  Addresses,  Messages  and  other  Papers, 
oflBcial  and  private,  selected  and  published  from  the  original  Manuscripts, 
with  a  Life  of  the  Author,  Notes  and  Illustrations,  by  J.  S.,"  consisting  of 
twelve  volumes,  of  all  which  volumes  respectively  the  copyright  was  taken 
out  by  said  J.  S.,  previous  to  the  publication  thereof  respectively,  and  se- 
cured according  to  law,  the  said  J.  S.,  at  the  time  of  taking  out  and  secur- 
ing said  copyrights  respectively,  and  still  being,  a  citizen  of  the  United 
States,  and  the  term  of  each  and  all  of  which  copyrights  has  still  more  than 
eight  years  to  run ;  and  that  said  F.,  W.  and  T.,  before  the  infringement 
hereinafterwards  complained  of,  had,  by  an  agreement  with  said  J.  S., 
undertaken  and  becone  interested  in  and  assumed  a  part  of  the  risk  and 
responsibility  of  the  publication  of  said  work,  and  have  ever  since  con- 
tinued, and  still  continue,  to  be  thus  interested,  and  that  ever  since  the  first 
publication  of  the  several  volumes  of  said  work  the  public  have  been  sup- 
plied with  copies  of  the  same  by  said  J.  S.  and  the  publishers  of  the  same 
at  reasonable  prices ;  and  that  said  J.  S.  and  said  F.,  W.  &  T.  have  incurred 
very  large  expenses  upon  said  publication,  and  have  been  and  ave  in  the 
receipt  of  large  amounts,  the  proceeds  of  the  sale  of  said  work,  to  reim- 
burse their  expenses,  and  remunerate  their  labor  and  care  bestowed  on  the 
same.  And  your  orators  further  show  that  they,  your  orators,  being  in  the 
receipt  of  large  sums,  the  proceeds  of  the  sale  of  said  work  as  aforesaid, 
under  said  copyrights,  B.  M.,  N.  0.  and  T.  H.  W.,  all  of  B.,  in  the  county  of 
S.,  in  said  district  of  Massachusetts,  and  G.  P.  L.,  of  C,  in  the  county  of  M., 
in  the  district  of  New  Hampshire,  booksellers,  being  copartners  under  the 
name,  style  and  firm  of  M.,  C,  L.  &  W.,  and  also  C.  W.  U.,  of  S.,  in  the 
county  of  R,  in  said  district  of  Massachusetts,  clerk,  all  of  them  well  know- 
ing that  said  J.  S.  held  such  copyrights  and  said  F.,  W.  &  T.  were  interested 
in  the  said  publication,  and  deliberately,  after  due  notice,  intending  to  in- 
fringe said  copyrights,  at  said  B.,  on  the  5th  day  of  August,  in  the  year  of 
our  Lord  1840,  and  at  divers  times  before  and  since  the  said  5th  day  of  Au- 
gust, without  the  allowance  and  consent  of  your  orators,  or  either  of  them, 
published  and  exposed  to  sale  and  sold  a  work  in  two  volumes  entitled  "The 
Life  of  Washington,"  in  the  form  of  an  autobiography,  the  narrative  being, 
to  a  great  extent,  conducted  by  himself  in  extracts  and  selections  from  his 

own  writings,  with  portraits  and  other  engravings,  consisting  of pages 

in  the  whole,  which  they  still  continue  to  expose  to  sale,  having  had  due 
notice,  and  well  knowing  that  the  same  is  a  copy  from,  and  an  infringe- 
ment and  piracy  of,  said  "Writings  of  George  Washington,  etc.,  with  a 
Life  of  the  Author,"  so  published  by  your  orators  as  aforesaid.  And  your 
orators  aver  that  three  hundred  and  eighty-eight  pages  of  said  piraticaj 
■work  are  copied  verbatim  et  liberatim  from  the  said  work  so  edited  and 
compiled  by  said  J.  S.  as  aforesaid,  and  so  published  by  your  orators  as 
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aforesaid,  consisting  of  matter  which  was  published  originally  by  said  J.  S- 
under  his  said  copyright,  and  which  had  never  before  been  published  or 
printed,  and  which  he,  the  said  J.  S.,  and  his  assigns,  had  the  exclusive 
right  and  privilege  to  print,  publish,  and  sell  and  expose  to  sale ;  and  that 
many  other  parts  of  said  piratical  work  published  by  said  parties  com- 
plained of,  besides  said  three  hundred  and  eighty-eight  pages,  are  infringe- 
ments upon  said  J.  S.'s  said  copyrights,  whereby  your  orators  have  sustained 
great  damage,  detriment  and  injury.  And  your  orators  further  show  that 
said  M.,  C,  L.  &  W.  and  IT.  still  continue  and  threaten  hereafter  to  continue 
to  print,  publish  and  expose  to  sale  and  sell  copies  of  the  said  piratical  work, 
the  protests,  expostulations  and  warnings  of  your  orators  to  them  to  the  con- 
trary notwithstanding.  All  which  writings,  doings  and  pretenses  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  wrong  and  injury  of 
your  orators  in  the  premises.  In  consideration  whereof,  and  forasmuch  as 
your  orators  are  remediless  in  the  premises  at  law,  and  cannot  have  ade- 
quate relief  save  in  a  court  of  equity,  where  matters  of  this  and  the  like 
nature  are  projwrly  cognizable  and  relievable,  and  to  the  end  that  said  M., 
C,  L.  &  W.  and  U.  may  appear  and  answer  all  and  singular  the  matters 
and  things  hereinbefore  set  forth  and  complained  of,  particularly  how  many 
copies  of  said  piratical  work  they  have  sold,  what  number  they  have  on 
hand,  and  that  they  be  restrained  by  injunction  issuing  from  this  court 
from  selling  or  exposing  to  sale,  or  causing  or  being  in  any  way  concerned 
jn  the  selling  or  exposing  to  sale,  or  otherwise  disposing  of,  any  copies  of 
said  piratical  work,  and  that  they  be  ordered  and  decreed  to  render  an  ac- 
count of  the  copies  of  the  same  that  they  have  sold,  and  to  pay  over  the 
profits  of  such  sales  to  the  plaintiffs,  and  that  they  be  ordered  to  surrender 
and  deliver  up  the  copies  on  hand  and  the  stereotype  plates  of  said  piratical 
work  to  an  officer  of  this  court  to  be  canceled  and  destroyed,  and  be  or- 
dered to  pay  the  plaintiffs  their  costs ;  and  that  your  orators  may  have  such 
other  and  further  relief  as  to  this  honorable  court  may  seem  meet,  or  as 
equity  may  require, —  may  it  please  this  honorable  court  to  grant  to  your 
orators  a  writ  of  subpoena  directed  to  the  said  M.,  C,  L.  &  W.  and  U.,  com- 
manding tbem  at  a  day  certain,  and  under  a  certain  penalty  to  be  therein 
inserted,  personally  to  be  and  appear  before  this  honorable  court,  then  and 
there  to  answer  the  premises,  and  to  stand  and  abide  such  order  and  decree 
therein  as  to  this  honorable  court  shall  seem  agreeable  to  equity  and  good 
conscience.  P.  &  R.,  by  their  Solicitors. 
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Bill  to  Cancel  Decree  of  Naturalization. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  IN  AND  FOR 
THE  EASTERN  DIVISION  OF  THE  EASTERN  JUDICIAL  DIS- 
TRICT OF  MISSOURI  — ss. 

The  United  States  ^ 

vs.  {•  In  Equity. 

,  Defendant   ' 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Eastern  Judicial  District  of  Missouri: 

The  United  States,  by  W.  H.  H.  Miller,  its  attorney-general,  and  Geo.  D. 
Reynolds,  the  United  States  attorney  for  the  eastern  district  of  Missouri, 

brings  this  its  bill  against ,  a  resident  of  the  city  of  St  Louis,  in 

the  division  and  district  aforesaid,  and  an  alien  and  subject  of  the of . 

And  thereupon  your  orator  complains  and  says  that  on  or  about  the 

day  of ,  18 — ,  the  said  defendant,  who  then  was  and  now  is  an  alien 

and  subject  of  the of ,  appeared  in  the  St  Louis ,  it  then  being 

a  court  of  record  of  the  State  of  Missouri,  purporting  to  have  common-law 
jurisdiction,  and  a  seal  and  clerk,  and  at  a  term  and  session  thereof  then 
being  holden  in  the  city  of  St  Louis,  within  the  division  and  district  afore- 
said, and  applied  to  be  admitted  a  citizen  of  the  United  States. 

That  thereupon  said  court,  on  the  day  and  year  last  aforesaid,  entered  up 
a  decree  purporting  to  admit  said  defendant  to  be  and  become  a  citizen  of 
the  United  States,  under  the  provision  of  section  2167  of  the  Revised  Stat- 
utes of  the  United  States,  in  and  by  which  decree  it  is  recited,  among  other 
things,  that  said  defendant  had  proven  to  the  satisfaction  of  the  court,  by 

the  testimony  of  one ,  that  he  had  arrived  in  the  United  States  a 

minor  under  the  age  of  eighteen  years ;  that  he  had  resided  in  the  United 
States  at  least  five  years,  including  the  three  years  of  his  minority,  and  in 
the  State  of  Missouri  at  least  one  year  immediately  preceding  his  said  ap- 
plication, and  that  for  three  years  prior  thereto  it  had  been  bona  fide  his 
intention  to  become  a  citizen  of  the  United  States.  That  thereupon  a  cer- 
tain copy  of  said  decree  as  aforesaid  was  delivered  to  said  defendant,  who 
ever  since  has  claimed,  by  virtue  of  said  pretended  decree,  and  not  other- 
wise, to  be  a  duly  naturalized  citizen  of  the  United  States,  and  now  claims 
that  by  virtue  of  said  proceedings  he  is  such  citizen,  and  as  such  is  entitled 
to  all  the  rights,  privileges  and  franchises  of  a  citizen  of  the  United  States, 
and  claims  to  be  entitled  to  the  protection  of  the  United  States  as  a  citizen 
thereof. 

Your  orator  states  and  charges  that  it  is  not  true  that  the  said  defendant 
was  a  minor  under  the  age  of  eighteen  years  when  he  arrived  in  the  United 
States ;  it  is  not,  nor  was  it  then,  true  that  he  had  resided  in  the  United 
States  for  three  years  next  preceding  his  arriving  at  the  age  of  twenty-one 
years ;  it  is  not,  nor  was  it  then,  true  that  he  had  resided  in  the  United 
States  at  least  five  years,  including  the  three  years  of  his  minority ;  it  is 
not,  nor  was  it  then,  true  that  it  had  been  bona  fide  his  intention,  for  two 
years  next  preceding  the  date  of  his  application,  to  become  a  citizen  of  the 
United  States. 

And  your  orator  further  states  and  charges  that  the  decree  aforesaid  was 
obtained  by  defendant  from  the  court  aforesajd  by  fraud  and  perjury,  wil 
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fully  and  knowingly  committed  at  and  before  the  court  aforesaid,  which 
fraud  and  perjury  was  and  is  that  the  defendant  introduced  witnesses  for 
the  purpose  of  obtaining  the  said  decree,  who,  having  been  duly  sworn, 
wilfully  testified  falsely  in  substance  and  to  the  effect  following,  to  wit,  that 
said  defendant  was  under  the  age  of  eighteen  years  when  he  arrived  in  the 
United  States,  and  that  he  had  resided  in  the  United  States  three  years  next 
preceding  his  arrival  at  the  age  of  twenty-one  years,  whereas,  as  the  said 
defendant  and  said  witnesses  well  knew,  such  were  not  the  facts,  nor  were 
any  of  such  facts  known  to  any  of  said  witnesses. 

And  your  orator  charges  that  the  facts  aforesaid,  as  to  the  qualifications 
of  defendant,  were  not  proven  or  made  to  appear  to  the  satisfaction  of  the 
court  aforesaid  by  the  testimony  of  any  witness  who  had  any  knowledge 
thereof,  nor  in  any  lawful  manner,  nor  by  any  competent  or  lawful  testi- 
mony whatsoever,  and  that  said  decree  was  based  upon  the  fraudulent  and 
false  testimony  aforesaid,  and  said  court  was  induced  to  render  it  by  and 
through  mistake  as  to  the  true  facts,  as  well  as  by  the  fraud  and  perjury 
aforesaid,  and  the  imposition  practiced  upon  it  by  said  defendant 

And  your  orator  further  charges  and  represents  that  said  defendant  did 
then  and  there,  on  the  hearing  of  his  said  application,  make  and  cause  to  be 
made,  in,  to  and  before  said  last-named  court,  with  the  intent  to  procure 
and  to  aid  in  procuring  his  naturalization  as  r  'oresaid,  and  the  issue  of  the 
certificate  of  citizenship  to  him,  a  false  statement,  which  was  and  is  that 
the  said  defendant,  at  the  time  he  arrived  in  the  United  States,  was  under 
the  age  of  eighteen  years,  and  had  resided  in  the  United  States  three  years 
next  preceding  his  arrival  at  the  age  of  twenty-one  years ;  whereas,  in  truth 
and  in  fact,  as  the  said  defendant  then  and  there  well  knew,  he  was  not,  at 
the  time  he  arrived  in  the  United  States,  under  the  age  of  eighteen  years, 
and  had  not  resided  in  the  United  States  three  years  next  preceding  his  ar- 
rival at  the  age  of  twenty-one  years. 

Your  orator  further  charges  and  represents  that,  for  the  purpose  of  ob- 
taining said  decree,  said  defendant  did  then  and  there,  on  the  hearing  of 
said  application,  commit  a  fraud  upon  the  plaintiff  and  said  court  by  then 
and  there  intentionally  and  knowingly  concealing  from  said  last-named 
court  the  facts  that  at  the  time  he  arrived  in  the  United  States  he  was  over 
the  age  of  eighteen  years,  and  had  not  resided  therein  three  years  next  pre- 
ceding his  arrival  at  the  age  of  twenty-one  years,  and  by  then  and  there 
intentionally  and  knowingly  failing  and  refusing  to  make  known  to  said 
last-named  court  the  facts  that  at  the  time  he  arrived  in  the  United  States 
he  was  over  the  age  of  eighteen  years,  and  had  not  resided  therein  three 
years  next  preceding  his  arrival  at  the  age  of  twenty-one  years,  and  by  then 
and  there  falsely  pretending  in,  to  and  before  said  last-uanied  court,  that  at 
the  time  he  arrived  in  the  United  States  he  was  under  the  age  of  eighteen 
years,  and  had  resided  therein  three  years  next  preceding  his  arrival  at  the 
age  of  twenty-one  years,  and  was  then  and  there  entitled  to  be  admitted  to 
become  a  citizen  of  the  United  States. 

Your  orator  further  represents  that  the  United  States  had  no  notice  of  the 
said  application  of  said  defendant  nor  of  the  hearing  thereof,  and  was  not 
represented  thereat,  and  had  no  opportunity  to  contest  the  false  and  fraud- 
ulent claim  of  the  defendant,  but  that  the  proceeding  was  entirely  ex  parte 
and  not  contested,  by  reason  when^f  Hif  real  facts  in  the  matter  were  not 
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presented  to  nor  were  they  before  the  said  last-named  court  on  said  hear- 
ing, and  said  court  was  imposed  upon  and  induced  by  said  false  testimony 
offered  by  defendant,  and  mistake  as  to  the  real  facts,  and  the  aforesaid 
false  and  fraudulent  pretenses  and  claims  made  by  him  and  on  his  behalf, 
and  suppression  of  the  facts  as  aforesaid  and  by  mistake  of  the  facts,  to  then 
and  there  enter  the  decree  aforesaid  admitting  said  defendant  to  be  a  citizen 
of  the  United  States  under  said  application,  the  said  defendant  not  being 
then  and  there  entitled  to  be  admitted  to  become  such  citizen  either  under 
such  application  or  otherwise. 

And  your  orator  also  charges  that  at  the  time  when  he  obtained  said  de- 
cree the  defendant  had  not,  as  he  well  knew,  at  least  two  years  prior  to  his 
pretended  admission,  made  the  declaration  required  by  the  first  subdivision 
of  section  3165  of  the  Revised  Statutes  of  the  United  States,  nor  did  he  come 
within  any  of  the  exceptions  or  other  provisions  of  the  statutes  of  the  United 
States  entitling  him  to  said  decree.  To  the  contrary,  your  orator  charges 
that  said  defendant  procured  said  decree,  contriving  and  conniving  to  work 
a  fraud  upon  the  United  States  and  upon  the  court  by  which  the  decree  was 
granted,  and  that  defendant  accepted  it,  and  still  claims  the  benefits  thereof, 
well  knowing  that  he  was  not  then  and  is  not  now  entitled  to  it,  or  to  the 
benefits  thereof,  and  that  the  court  had  been  imposed  upon,  and  had  been 
induced  to  issue  it  through  mistake  of  the  true  facts  as  aforesaid,  and 
through  the  fraud  and  imposition  practiced  upon  it  as  aforesaid. 

And  your  orator  further  charges  that  the  said  pretended  decree  of  natu- 
ralization was  procured,  as  defendant  well  knew  at  the  time  he  procured 
and  accepted  the  same,  without  any  compliance  with  the  laws  of  the  United 
States,  and  in  fraud  thereof;  and  your  orator  avers  and  charges  that  the 
existence  of  the  fraudulent  decree  on  its  face  entitled  the  defendant  to  ex- 
ercise the  rights  of  a  citizen  of  the  United  States,  and  to  claim  its  protection, 
whereto  he  is  not  entitled,  and  if  the  same  remains  uncanceled  and  in  force, 
it  can  be  used  in  fraud  of  the  United  States,  and  of  persons  relying  thereon 
as  a  valid  decree. 

Your  orator  therefore  prays  that  the  said  defendant  may  be  compelled  to 
answer  all  and  singular  the  premises  in  this  bill  (but  not  under  oath,  an- 
swer under  oath  being  hereby  expressly  waived).  And  your  orator  prays 
that  the  decree  of  naturalization  aforesaid  be  declared  null  and  void ;  that 
the  said  defendant  be  required  to  surrender  up  the  certified  copy  thereof 
delivered  to  him ;  that  he  be  forever  restrained  and  enjoined  from  setting 
up  or  claiming  any  rights,  privileges,  benefits  or  advantages  whatsoever 
under  said  decree ;  and  that  your  orator  shall  have,  generally,  such  other 
and  further  relief  as  the  circumstances  and  nature  of  the  case  may  require. 

Therefore,  that  your  honors  will  grant  unto  your  orator  the  writ  of  sub- 
poena issuing  out  of  and  under  the  seal  of  this  court,  to  be  directed  to  said 

,  commanding  him  by  a  certain  day  to  appear  before  your  honoi-s, 

in  the  court  aforesaid,  and  then  and  there  answer  the  premises  and  abide 

the  order  and  decree  of  the  court  , 

Attorney-General. 
"^"^        » 
U.  S.  Atty.  East  Dist  Mo. 

Counsel  for  Plaintiff. 
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BiUfor  Spedfie  Performance  of  Contract  for  Policy  of  Insur- 
ance. 

To  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts: 

The  Union  Mutual  Insurance  Company,  a  corporation  duly  established  by 
the  laws  of  the  State  of  New  York,  doing  business  at  the  city  of  New  York, 
in  the  State  of  New  York,  bring  this  their  bill  of  complaint  against  the  Com- 
mercial Mutual  Marine  Insurance  Company,  a  corporation  duly  established 
by  the  laws  of  the  Commonwealth  of  Massachusetts,  doing  business  at  the 
city  of  Boston  in  said  Commonwealth. 

And  thereupon  your  orators  complain  and  say  that  in  and  by  their  char- 
ter and  by  the  laws  of  the  State  of  New  York  they  were,  on  the  8d  day  of 
November,  1858,  and  ever  since  have  been,  authorized  and  empowered  to 
make  insurance,  among  other  things,  against  loss  by  the  perils  of  the  seas 
and  against  loss  by  fire ;  that  your  orators,  on  the  said  2d  day  of  November, 
underwrote  and  caused  one  D.  McKay  to  be  insured  for  whom  it  might 
concern,  payable  in  the  event  of  loss  to  the  said  McKay,  on  one-eighth  of 
the  good  ship  Great  Republic,  the  said  ship  having  been  valued  at  $175,000, 
the  sum  of  $22,000,  for  the  term  of  one  year  at  and  from  the  2d  day  of  No- 
vember, 1863,  at  noon,  until  the  2d  day  of  November,  1854,  at  noon,  against 
loss  from  sundry  designated  risks,  and  especially  from  loss  from  the  perils 
of  the  seas  and  from  loss  by  fire,  as  will  more  fully  appear  from  a  copy 
hereunto  annexed  and  made  a  part  of  this  bill,  of  the  policy  issued  by  your 
orators  to  the  said  D.  McKay. 

Your  orators  further  say  that  thereafter  the  aforesaid  insurance  so  made 
by  your  orators  upon  the  Great  Republic,  and  on  the  night  of  the  26th  of 
December,  1853,  the  said  ship  was  totally  destroyed  and  lost  by  fire,  one  of 
the  perils  insured  against ;  that  your  orators  thereupon  became  liable  to  pay, 
and  thereafter  such  loss  did  pay,  to  the  said  D.  McKay  the  full  sum  of 
$22,000,  the  amount  so  as  aforesaid  by  your  orators  underwritten. 

Your  orators  further  say  that  after  they  had  insured  the  said  McKay,  as 
aforesaid,  and  before  the  loss  aforesaid  of  the  said  ship,  and  before  the  com- 
mencement of  the  fire  by  which  its  destruction  was  produced,  your  orators 
requested  and  authorized  Charles  W.  Storey,  of  Boston  aforesaid,  insurance 
broker,  to  cause  and  procure  your  orators  to  be  reinsured  in  the  sum  of 
$10,000  upon  the  said  Great  Republic,  for  the  term  of  six  months,  against 
all  and  singular  the  risks  by  your  orators  theretofore  assumed,  and  espe- 
cially against  loss  from  the  perils  of  the  seas  and  from  fire. 

Your  orators  further  say  that  the  said  Charles  W.  Storey,  as  the  agent  of 
your  orators,  in  that  behalf  duly  authorized  and  in  their  name  and  behalf, 
on  Saturday,  the  24th  day  of  December,  1853,  made  application  to  the  said 
defendants  for  the  reinsurance  by  them  of  your  orators  upon  the  said  Great 
Republic,  in  and  for  the  sum  of  $10,000,  for  the  term  of  six  months  from 
the  24th  day  of  December  aforesaid,  against  such  risks  as  your  orators  had 
assumed,  and  especially  against  loss  from  the  perils  of  the  seas  and  against 
loss  from  fire ;  that  the  said  application  so  made  by  the  said  Storey  was 
made  at  the  oflace  and  usual  place  of  business  of  the  said  Commercial  Mut- 
ual Marine  Insurance  Company  in  Boston ;  that  it  was  so  made  in  the  first 
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instance  to  the  secretary  of  the  defendants,  and  immediately  thereafter, 
and  on  the  day  last  aforesaid,  to  George  H.  Folger,  the  president  of  the 
defendants,  who  was  duly  authorized  to  receive  and  act  thereupon  for  the 
defendants. 

Your  orators  further  say  that  upon  the  making  of  the  said  application  the 
said  George  H.  Folger,  after  consulting  and  advising  with  some  person  then 
present,  whose  name  is  to  your  orators  unknown,  replied  to  the  said  Storey 
that  the  defendants  would  reinsure  your  orators,  in  the  sum  of  $10,000, 
upon  the  said  Great  Republic,  and  would  assume  the  risks  proposed  for  the 
term  of  one  year,  at  and  for  a  premium  of  six  per  cent;  upon  the  sum  to  be 
underwritten ;  that  they  would  insure  against  the  said  risks  for  the  term  of 
six  months  at  and  for  a  premium  of  three  and  one-half  of  one  per  cent 
upon  the  sum  to  be  insured. 

Your  orators  further  say  that  the  said  Storey,  immediately  thereafter  the 
said  application,  communicated  to  your  orators  the  terms  upon  which  the 
said  defendants  would  reinsure  your  orators  upon  the  said  Great  Republic. 

Your  orators  further  say  that  on  the  said  S4th  day  of  December,  your 
orators,  upon  being  advised  by  the  said  Storey  as  aforesaid,  directed,  author- 
ized and  requested  the  said  Storey,  in  the  name  and  behalf  of  your  oratorsf 
to  accept  the  terms  aforesaid  for  six  months,  and  to  procure  for  your  orators 
a  reinsurance,  in  accordance  therewith,  from  the  24th  of  December  aforesaid. 

Your  orators  further  say  that  the  said  Storey  as  agent,  and  in  behalf  of 
your  orators,  on  Monday,  the  26th  day  of  the  said  December,  at  or  abou); 
11  o'clock  before  noon,  at  the  place  of  business  of  the  said  defendants  in 
Boston,  and  before  any  loss  or  damage  had  occurred  to  the  said  Great  Re- 
public, notified  the  said  Folger  that  your  orators  had  accepted  the  proposi- 
tion of  the  defendants  to  reinsure  your  orators  for  the  term  of  six  months 
from  the  24th  of  December  aforesaid  at  noon. 

Your  orators  further  say  that  on  the  said  26th  day  of  December,  and  be- 
fore any  loss  or  damage  had  occurred  to  said  ship,  the  above-named  Storey, 
in  behalf  of  your  orators,  embodied  in  a  paper,  partly  printed  and  partly 
written,  the  terms  of  the  contract  of  reinsurance,  so  as  aforesaid,  on  the 
said  24th  of  December,  in  answer  to  the  aforesaid  application  proposed  to 
your  orators  by  the  said  defendants,  and  so  as  aforesaid  accepted  on  the 
morning  of  the  26th  of  December. 

Your  orators  further  say  that  the  said  paper  was  examined,  approved  and 
retained  by  the  said  Folger,  he  in  this  behalf  acting  for  the  defendants,  and 
by  him  was,  in  the  name  of  the  defendants,  assented  to,  and  thereupon  a 
contract  of  reinsurance  by  and  between  the  defendants  and  your  orators 
was  complete  and  concluded  upon  the  terms  in  said  paper  contained,  by 
force  whereof  the  defendants  became  and  were  liable  and  agreed  to  and 
with  your  orators  to  pay  them  the  sum  of  $10,000  in  the  event  that  the  said 
ship  Great  Republic  should  be  lost  or  damaged  within  six  months  from  and 
after  noon  of  the  said  24th  of  December,  by  the  perils  of  the  seas  or  by  fire. 

Your  orators  further  say  that  the  said  Folger,  in  behalf  of  the  defendants 
and  in  their  name  and  behalf,  agreed  with  the  said  Storey,  he  acting  for 
your  orators,  that  a  policy  should  be  prepared  and  executed  by  the  said  de- 
fendants to  your  orators  at  the  early  convenience  of  the  defendants,  and 
delivered  to  your  orators,  containing,  with  other  usual  and  aocustomary 


App.  v.]  foems  and  precedents.  1289 

clauses,  the  terms  of  the  contract  of  reinsurance,  so  as  aforesaid  concluded 
by  and  between  your  orators  and  the  defendants,  and  so  as  aforesaid  em- 
bodied and  set  forth  in  the  paper  aforesaid. 

Your  orators  further  say  that  the  said  Storey,  on  the  26th  day  of  Decem- 
ber aforesaid,  was  authorized,  ready  and  willing  in  behalf  of  your  orators 
to  pay  to  the  defendants  or  secure  to  their  satisfaction,  at  their  election,  the 
premium,  so  as  aforesaid  agreed  upon,  on  the  said  reinsurance,  but  the  same 
was  not  then  paid  because  the  defendants  were  accustomed  not  to  receive 
the  premiums  by  them  required  in  their  contracts  of  insurance  until  the 
preparation  and  delivery  of  the  policies  by  them  agreed  to  be  issued. 

Tour  orators  further  say  that  the  said  Storey,  on  the  said  26th  day  of  De- 
cember, immediately  upon  the  conclusion  of  the  aforesaid  contract  of  rein- 
surance, advised  your  orators  of  its  completion. 

Your  oi-ators  further  say  that  the  said  Storey,  on  Tuesday,  the  27th  day  of 
December  aforesaid,  notified  the  defendants  that  the  said  ship  had  been  de- 
stroyed by  fire  and  was  totally  lost,  and  at  the  same  time  asked  Edmund  R 
Whitney,  secretary  at  the  time  of  the  defendants,  in  the  presence  and  hear- 
ing of  the  said  Folger,  at  the  office  of  the  said  defendants,  if  the  policy  had 
been  prepared  for  your  orators,  to  which  the  said  Whitney,  in  the  hearing 
of  the  said  Folger,  said  no,  assigning  no  reason  for  the  delay,  or  intimating 
any  refusal  to  execute  such  policy. 

Your  orators  further  say  that  the  said  Storey,  on  Wednesday,  the  28th  of 
December,  called  a  second  time  at  the  office  of  the  defendants  and  asked  for 
the  said  policy,  to  which  the  said  Folger  replied,  he  was  in  doubt  whether 
the  contract  was  complete  and  obligatory,  as  it  was  made  on  a  day  regarded 
as  Christmas  Day,  but  he,  the  said  Folger,  had  not  made  up  his  mind  about 
it  and  did  not  want  to  talk  on  the  subject  then. 

Your  orators  further  say  that  one  F.  S.  Lothrop,  on  the  30th  of  January, . 
1854,  in  behalf  of  your  orators,  made  a  draft  upon  the  defendants  for  the 
sum  of  |9,650,  the  amount  of  said  reinsurance  less  the  premium,  payable  at 
sight  to  John  S.  Tappan,  your  orator's  vice-president,  which  draft  was 
thereafter,  on  the  1st  day  of  February,  1854,  presented  to  the  defendants, 
which  they  refused  to  pay  or  accept 

Your  orators  further  say  that  the  said  Storey,  in  behalf  and  in  the  name 
of  your  orators,  in  that  behalf  duly  authorized,  on  the  26th  day  of  April, 
1854,  at  the  office  of  the  defendants,  made  demand  upon  the  aforesaid  Folger 
for  the  execution  and  delivery  of  the  policy  so  as  aforesaid  by  the  said  de- 
fendants theretofore  agreed  to  be  by  them  executed  and  to  your  orators  to 
be  delivered,  and  at  the  same  time  tendered  to  the  said  defendants  the  sum 
of  $360  as  and  for  premium,  interest  and  cost  of  policy,  with  which  request 
the  said  Folger,  in  the  name  of  the  said  defendants  and  in  their  behalf,  re- 
fused to  comply. 

Your  orators  further  say  that  they  have  applied  to  the  defendants  for  a 
copy  of  the  aforesaid  paper  so  left  with  them  on  the  26th  day  of  December, 
which  they  refused  to  furnish. 

And  your  orators  well  hoped  that  the  defendants  would  have  complied 
with  the  reasonable  requests  of  your  orators. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
your  orators  should  not  have  the  relief  hereby  prayed,  and  may,  according 


1390  FOEMS  AND  PBBOKDENTS.  [APP.  V". 

to  the  best  and  utmost  of  their  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answer  make  to  such  of  the  several  in- 
terrogations hereinafter  numbered  and  set  forth  as  by  the  note  hereunder 
written  they  are  required  to  answer,  that  is  to  say, — 

1.  Whether,  upon  your  information  and  belief,  eta 

8.  Whether,  etc. 

8.  Whether,  eta 
Ftc,  etc. 

And  your  orators  pray  that  the  defendants  may  discover  and  produce  the 
original  paper  or  memorandum,  so  as  aforesaid  made  by  said  Storey,  and 
dated  24th  of  December,  1853,  which  was  so  as  aforesaid  left  with  their 
president  at  their  place  of  business  on  the  aforesaid  26th  of  December. 

And  that  the  said  agreement  of  the  defendants  to  execute  and  deliver  to 
your  orators  a  policy  of  reinsurance,  according  to  the  terms  of  the  afore- 
said paper,  and  in  accordance  with  the  defendants'  contract  of  insurance  as 
aforesaid,  may  be  specifically  performed,  your  orators  hereby  undertaking 
to  perform  their  undertakings  in  the  premises. 

And  that  the  said  defendants  may  be  decreed  to  pay  to  your  orators  the 
sum  of  $10,000,  the  sum  so  as  aforesaid  by  them  reinsured  to  your  orators, 
with  interest  thereon.  And  that  your  orators  shall  have  such  other  and 
further  relief  as  the  case  may  require  and  as  shall  seem  meet  to  the  court, 
and  as  shall  be  agreeable  to  equity  and  good  conscience. 

And  your  orators  pray  this  honorable  court  to  issue  a  writ  of  subpoena  in 
due  form  of  law  according  to  the  rules  of  this  court,  to  be  directed  to  the 
Commercial  Mutual  Marine  Insurance  Company,  a  corporation  by  the  law 
of  Massachusetts,  at  Boston,  commanding  them  on  a  certain  day  and  under 
a  certain  penalty  to  be  and  appear  before  this  honorable  court,  and  to  stand 
to^  abide  and  perform  such  order  and  decree  therein  as  to  this  court  shall 
seem  meet,  and  as  shall  be  agreeable  to  equity  and  good  conscience 

The  Union  Mutual  Insusamce  Company  of  New  York, 

C  B.  Ot.,  Counsel  By  G  K  G.,  their  Attorney. 
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And  thereupon  your  orator  complains  and  says  tb£.t  on  the day  of, 

etc,  he  was  the  sole  owner  of  a  ship  or  vessel  of  the  value  of  $ ,  called 

the ,  then  lying  at  Q.,  in  the  province  of ,  and  bound  on  a  voyage 

from  said  Q.  to  a  port  of  discharge  in  said  D.  K,  on  board  which  said  ship 
there  had  been  and  was  then  laden  a  cargo  of  merchandise,  the  property  of 
various  persons  other  than  your  orator,  and  which  said  merchandise  your 
orator  had  agreed  should  be  conveyed  in  said  ship,  from  said  Q.  to  said  port 
of  discharge,  for  a  certain  amount  of  hire  or  freight  to  be  paid  him  by  said 

parties  respectively  therefor,  amounting  in  the  whole  to  the  sum  of  $ . 

And  your  orator  being  desirous  to  procure  said  vessel  and  said  freight  to  be 
insured  for  said  voyage,  at  and  from  said  Q.  to  said  port  of  discharge, 

namely,  the  said  ship  for  the  sum  of  $ ,  valued  at  $ ,  and  said  freight 

for  the  sum  of  $ ,  valued  at  $ ,  against  the  perils  of  the  seas  and  other 

risks  usually  contained  in  marine  policies  of  insurance,  on  property  of  suoh 
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description,  did,  in  writing  by  letter,  bearing  date,  etc.,  request  his  agent^. 
one  J.  R  O.,  of  said  Q.,  to  procure  the  same  to  be  insured  on  account  of 
your  orator,  and  to  have  the  policies  of  insurance  thereon  in  the  name  of 
your  orator,  a  copy  of  which  letter,  marked  (A),  your  orator  hereto  annexes 
and  prays  that  the  same  may  be  taken  as  a  part  of  this  his  bill  of  complaint 

And  your  orator  further  showeth  that  said  J.  E.  O.  afterwards,  on  the 

day  of  the  same ,  in  compliance  with  the  request  of  your  orator, 

did,  through  one  H.  M.,  of ,  broker,  request  one  A.  McL.,  of  the  city  of 

,  and  State  of ,  insurance  broker,  to  procure  said  insurance  upon 

said  ship  and  said  freight,  to  be  made  and  effected  at  some  proper  and  solv- 
ent insurance  company  in  said ,  or  in ,  in  said  State  of ,  and  did 

cause  to  be  transmitted  to  said  A.  McL.,  insurance  broker  as  aforesaid,  a  copy 

of  your  orator's  said  letter,  bearing  date  the  said ;  and  thereupon  the 

said  A.  McL.  being  unable  to  procure  said  insurance  to  be  made  and  effected 

for  a  reasonable  premium  in  said ,  did,  in  writing,  authorize  and  request 

one  D.  R.  M.,  of  said ,  commission  merchant,  to  cause  said  insurance  to- 
be  made  and  effected  by  some  proper  insurance  company  in  said  , 

which  said  written  request  and  authority  so  given  by  said  A.  McL.  to  said 
D.  K.  M.  was  and  is  contained  in  two  certain  letters  written  by  the  said 
A.  McL.  to  said  D.  R.  M.,  one  of  which  letters  bears  date,  etc.,  and  the  other 
of  said  letters  bears  date,  etc. ;  and  your  orator  hereto  annexes  copies  of 
both  said  letters  marked  (B  and  C),  and  prays  that  the  same  may  be  taken 
as  parts  of  this  his  bill  of  complaint. 

And  your  orator  further  shows  that  in  said  letter  of  said  A.  McL.,  bear- 
ing date  the,  etc.,  by  accident  and  mistake  the  said  D.  R  M  was  directed  to- 

cause  said  ship  to  be  insured  for  the  sum  of  $ ,  to  be  valued  at  the  sum  of 

f ,  and  said  freight  to  be  insured  at  the  sum  of  $ ,  and  to  be  valued 

at  the  sum  of  % ;  and  in  and  by  said  letter  of  said  A.  McL.,  bearing  date 

the  said ,  said  mistake  was  in  part  corrected,  and  said  D.  E.  M.  was  di- 
rected to  insure  said  ship  for  the  sum  of  $ ,  and  to  insure  said  freight 

for  the  sum  of  $ ;  but  by  accident  and  mistake  the  sum  for  which  said 

ship  and  said  freight  were  to  be  valued  thereon  was  wholly  omitted. 

And  your  orator  further  shows  that  the  said  D.  R  M.,  after  receiving  said 
letters  on  the ,  did  apply  to  the  said  Commercial  Mutual  Marine  Insur- 
ance Company  to  make  insurance  upon  said  ship  and  freight  for  your  ora- 
tors, according  to  the  order  and  request  of  the  said  A.  McL,  and  did  then 
and  there  exhibit  both  said  letters  of  said  A.  McL.  to  said  insurance  com- 
pany, with  the  intent  to  inform  said  insurance  company  as  well  of  the  re- 
lation of  said  A.  McL.  as  agent  of  the  owners  of  the  said  ship  as  to  enable 
them  to  determine  the  character  of  the  risk  to  be  insured,  and  said  insur- 
ance company  did  afterwards  read  and  examine  said  letters,  and  on  the 
same  day  did  agree  with  the  said  D.  E.  M.,  acting  as  the  agent  of  your  ora- 
tor, to  insure  the  said  ship  on  the  voyage  aforesaid,  at  and  from  said  Q.,  for 

the  sum  of  $ ,  to  be  valued  at  the  sum  of  $ ,  and  to  insure  the  said 

freight  of  said  ship  on  said  voyage  for  the  sum  of  $ ,  to  be  valued  at 

the  sum  of  $ ,  and  to  receive  as  premium  therefor  the  sum  of  $ . 

And  your  orator  further  shows  that  thereafterwards,  on  the,  etc., y 

the  said  insurance  company,  with  the  intent  and  design  to  carry  into  effect 
said  agreement,  did  cause  to  be  made  a  writing  or  policy  of  insurance. 
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signed  by  the  president  and  secretary,  bearing  date,  etc.,  a  copy  of  which  is 
hereto  annexed,  marked  (D),  which  your  orator  prays  may  be  taken  as  part 
of  this  his  bill  of  complaint,  and  did  deUver  said  policy  to  said  D.  R  M.,  the 
agent  of  your  orator,  as  aforesaid,  and  did  receive  from  said  D.  R  M ,  the 
agent  of  your  orator,  said  premium  of  $ — -,  which  sum  was  thereafter- 
wards  by  your  orator  repaid  to  said  D.  R  M. 

And  your  orator  further  shows  that  although,  when  said  insurance  com- 
pany had  so  agreed  to  insure  said  ship  and  freight  for  the  amounts  aforesaid, 
it  was  well  known  to  said  insurance  company  that  said  A.  McL.  vi  is  merely 
the  agent  of  the  owner  of  said  ship  and  of  the  person  entitled  to,  and  solely 
interested  in,  said  freight ;  and  that  he,  said  A.  McL.,  had  no  in  mrable  or 
other  interest  whatever  in  either  said  ship  or  said  freight,  and  that  said 
A.  McL.  was,  by  profession  and  pursuit,  a  mere  insurance  broker,  and  that 
he  was  acting  as  the  agent  of  the  person  who  owned  said  ship  and  ,vho  was 
solely  interested  in  said  freight,  and  yet  by  accident  and  mistakt  said  in- 
surance on  said  ship  and  said  freight  was,  by  the  terms  of  said  poiicy,  etc., 
declared  to  be  on  account  of  said  A.  McL.,  and  without  adding  thereto  the 
word  agent  or  any  other  term  indicating  that  he,  the  said  A.  McL.,  was  in- 
sured as  said  agent  of  the  party  owning  said  sliip  and  interested  in  said 
freight,  and  without  the  usual  clause,  commonly  inserted  in  such  policies, 
that  said  insurance  was  effected  for  whom  it  might  concern. 

And  your  orator  further  shows  that  said  insurance  company  kr  ew,  and 
was  distinctly  informed  by  said  D.  R  M.  by  said  letter  of  said  A  McL.  to 
said  D.  R  M.,  bearing  date,  etc.,  and  submitted  to  and  read  by  them  ,is  afore- 
said, that  said  A.  McL.  was  the  mere  agent  of  and  broker  for  the  ^Jwner  of 
said  ship,  and  had  no  interest  whatever  in  said  ship  or  freight,  except  so  far 
as  he  would  be  entitled  to  the  usual  commission  of  a  broker  for  procuring 
said  insurance ;  and  the  said  insurance  company  did  agree,  consent  and  un- 
derstand at  the  time  said  agreement  to  insure  said  ship  and  freight  was 
made  with  said  D.  R  M.,  and  before  said  policy  so  made  to  carry  said  agree- 
ment into  effect  was  written  and  signed,  that  said  insurance  was  to  be  made 
for  the  benefit  and  on  account  of  the  owner  of  said  ship ;  and  that  said 
A  McL.  was  not  the  owner  of  said  ship  nor  interested  therein  or  in  said 
freight,  and  that  by  mere  inadvertence,  accident  and  mistake  in  writing 
said  policy  of  insurance,  it  was  omitted  to  be  inserted  in  said  policy  that 
said  insurance  was  made  on  account  of  said  A,  McL  as  agent  and  for  whoni 
it  might  concern. 

And  your  orator  further  shows  unto  your  honors  that  said  policy  was  le- 
ceived  by  the  said  D.  R  M.  and  transmitted  to  the  said  J.  E.  O.,  the  agent 
of  your  orator,  and  by  him  kept  and  retained  in  ignorance  that  by  the  terms 
and  legal  effect  thereof  no  other  interest  was  insured  thereby  save  that  of 
the  said  A  McL.,  and  in  the  full  understanding  as  well  by  said  A.  McL., 
said  D.  R  M.  and  said  J.  E.  O.,  that  the  interest  of  your  orator  in  said  ship 
and  freight,  to  the  exteut  of  the  sums  named  in  said  policy,  was  thereby  in- 
sured and  protected,  in  accordance  with  your  orator's  directions  contained 
in  his  said  letter  to  said  J.  E.  O.,  bearing  date  the  said,  etc. 

And  your  orator  further  shows,  etc.    [Here  state  the  loss  of,  etc] 

And  your  orator  submits  to  your  honors  that,  by  reason  of  the  premises, 
he  is  justly  and  equitably  entitled  to  have  said  mistake  so  made  in  drawing 


Afp.  v.]  fokms  and  pbecedents.  1293 

said  policy  of  insurance  corrected,  and  said  policy  reformed  by  inserting 
therein  that  said  insurance  was  made  on  account  of  A.  McL.  as  agent,  or  for 
whom  it  may  concern ;  and  that  the  sums  so  insured  by  said  company  on 
said  ship  and  said  freight  be  paid  to  him  accordingly. 
And  your  orator  further  shows  unto  your  honors  that  previously  to  this 

suit  being  commenced,  on  the day  of ,  and  since,  he  applied  to  and 

requested,  and  caused  applications  to  be  made  to,  said  insurance  company, 
to  act  towards  your  orator  in  such  a  way  as  is  equitable  and  just,  and  to  re- 
form said  policy  as  aforesaid,  and  to  adjust  and  pay  to  him  the  >  -;  so  in- 
sured by  them  on  said  ship  and  said  freight,  and  so  lost  to  your  orator  as 
aforesaid  by  reason  of  the  perils  insured  against  in  said  policy,  and  exhibited 
to  said  insurance  company  the  usual  and  proper  proofs  of  said  agency  of 
said  A.  McL.  and  of  said  loss,  and  of  his  sole  ownership  of  said  ship  and  sole 
interest  in  said  freight  at  the  time  of  said  agreement  so  made  with  the  agent 
of  your  orator  by  said  insurance  company  to  insure  the  same  as  aforesaid, 
and  your  orator  well  hoped  that  said  insurance  company  would  have  yielded 
to  his  said  applications  and  paid  to  him  the  sums  so  insured  by  them  and 
lost  by  him  as  aforesaid. 


Allegation  in  Bill  to  Perpetuate  Testimony. 

Humbly  complaining,  showeth  unto  your  honors  the  plaintiff  A.  B.,  of 
■etc.,  that  C.  D.,  late  of,  etc.,  deceased,  before  and  at  the  time  of  making  his 
will  hereinafter  mentioned,  was  seised  in  fee  of  and  in  divers  freehold  es- 
tates, which  are  hereinafter  more  fully  mentioned  and  described ;  and  the 
said  C.  I).,  being  so  seised  as  aforesaid,  and  being  of  sound  and  disposing 
mind,  memory  and  understanding,  duly  made  and  published  his  last  will 

and  testament  in  writing,  bearing  date  the day  of ,  signed  by  him, 

the  said  C.  D.,  and  subscribed  and  attested  according  to  law ;  and  which 
said  will,  with  the  attestation  thereof,  is  in  the  words  and  figures  following ; 
that  is  to  say  [set  out  the  will  and  the  attestation  verbatim},  as  by  the  said 
will  and  the  attestation  clause  thereof,  reference  being  thereto  had,  will 
appear. 

And  the  plaintiff  further  showeth  unto  your  honors  that  the  said  C.  D. 

departed  this  life  on  or  about  the day  of ,  without  having  revoked 

or  altered  his  said  will,  leaving  his  brother  E.  D.,  of,  etc.,  the  defendant 
hereinafter  named,  his  heir  at  law ;  and  upon  the  death  of  the  said  testator, 
the  plaintiff,  under  and  by  virtue  of  the  said  will,  entered  upon  and  took 
possession  of  all  the  said  freehold  estates  thereby  devised  to  the  plaintiff  for 
life,  and  the  plaintiff  is  now  in  possession  thereof.  And  the  plaintiff  hoped 
that  no  disputes  would  have  arisen  respecting  the  devises  contained  in  the 
said  wilL  or  the  validity  thereof.  But  now  so  it  is,  etc.,  the  said  E.  D.  pre- 
tends that  the  said  will  is  void  and  ineffectual ;  and  although  he  will  not 
dispute  the  validity  thereof  during  the  lives  of  the  subscribing  witnesses 
thereto,  yet  he  threatens  and  intends  to  do  so  when  they  are  dead,  so  that 
the  plaintiff  may  be  deprived  of  their  testimony. 

And  the  plaintiff  further  showeth  that  all  of  the  said  subscribing  wit- 
nesses are  upwards  of  seventy  years  of  age  and  in  feeble  health  [or,  are 
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•bout  to  depart  from  the  Commonwealth  or  State],  and  that  the  plaintid 
feaiB  the  testimony  of  the  said  witnesses  may  be  lost  by  their  death  [or,  de- 
parture from  the  Commonwealth  or  State]  before  the  cause  can  be  investi- 
gated in  a  court  of  law. 

In  consideration  whereof,  etc. ;  and  that  the  plaintiff  may  be  at  liberty  to 
have  the  several  subscribing  witnesses  to  said  will  examined,  and  that  the 
plaintiff,  if  necessary,  may  have  a  commission  or  commissions  for  the  ex- 
amination of  the  said  subscribing  witnesses  to  the  said  will,  to  the  end  that 
theif  testimony  may  be  preserved  and  perpetuated ;  and  that  the  plaintiff 
may  be  at  liberty  to  read  and  make  use  of  the  same  on  all  future  occasions, 
as  he  shall  be  advised.    Hay  it  please  your  honors,  eta 


Bill  of  Be/view  for  Errors  Apparent 

[Title  and  address.] 

Complaining,  showeth  unto  your  honor,  your  orator  A.  Bw,  of,  etc.     xnac 

on  or  about ,  C.  D.,  of,  etc.  (the  defendant  hereinafter  named),  exhibited 

his  bill  in  this  honorable  court  against  your  orator,  and  thereby  set  forth 
that  [insert  substance  of  original  bill},  and  praying  [set  out  prayer  verbatim]. 
And  your  orator  being  served  with  a  subpoena  for  that  purpose  appeared 
and  put  in  his  answer  to  the  said  bill,  to  the  effect  following :  [Insert  sub- 
stance of  answer.]  And  the  said  C.  D.  replied  to  the  said  answer,  and  issue- 
having  been  joined,  and  witnesses  examined,  and  the  proofs  closed,  the  said 

cause  was  brought  to  a  hearing  before  your  honor  on  the day  of , 

when  a  decree  was  pronounced,  which  was  afterwards  settled  and  entered  ; 
by  which  it  was  ordered,  adjudged  and  decreed  that  [set  forth  the  decree]. 

And  your  orator  further  shows  unto  your  honor  that  the  said  decree  has- 

since,  and  on  or  about  the day  of ,  been  duly  signed  and  enrolled ;. 

which  said  decree  your  orator  insists  is  erroneous,  and  ought  to  be  reviewed, 
reversed  and  set  aside  for  many  apparent  errors  and  imperfections,  inas- 
much as  it  appears  by  your  orator's  answer  [here  insert  the  apparent 
errors^  And  no  proof  being  made  thereof,  no  decree  ought  to  have  been 
made  or  grounded  thereon,  but  the  said  bill  ought  to  have  been  dismissed 
for  the  reasons  aforesaid.  For  all  which  errors  and  imperfections  in  the 
said  decree,  appearing  on  the  face  thereof,  your  orator  has  brought  this  his 
bill  of  review,  to  be  relieved  in  the  premises. 

In  consideration  whereof,  and  inasmuch  as  such  errors  and  imperfections- 
appear  in  the  body  of  the  said  decree,  your  orator  hopes  that  the  said  decree 
will  be  reversed  and  set  aside,  and  no  further  proceedings  had  thereon. 

To  the  end,  therefore,  that  the  said  C.  D.  [interrogatories  in  usual  form]. 
and  that  for  the  reasons  and  under  the  circumstances  aforesaid  the  said 
decree  may  be  reviewed,  reversed  and  set  aside,  and  no  further  proceedings- 
taken  thereon. 

May  it  please,  etc.  [prayer  for  subpoena  in  usual  form]. 
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Petition  for  Leave  to  File  a  Bill  of  Beview  for  New  Mattmr. 

The  petition  of  A.  B.,  the  above  complainant,  respectfully  showeth  that 
on  or  about  the day  of  your  petitioner  filed  his  bill  in  this  honor- 
able court  against  C.  D.  for  the  purpose  of  [state  general  object  of  original 
bill],  and  praying  [state  the  prayer  verbatim]. 

And  your  petitioner  further  shows  that  the  said  C.  D.,  being  served  with 
process  of  subpoena,  appeared  to  the  said  bill  and  put  in  his  answer  thereto, 
to  which  a  replication  was  filed.  And  the  said  cause  was  thereupon  ex- 
amined on  both  sides,  and  the  proofs  closed.     And  that  the  said  cause  was 

brought  to  a  hearing  before  your  honor  on  ,  whereupon  a  decree  was 

made  to  the  following  effect  [set  forth  substance  of  decree]. 

And  your  petitioner  further  shows  that  such  decree  has  since  been  duly 
enrolled. 

And  your  petitioner  further  showeth  that  since  the  time  of  pronouncing 
the  said  decree  your  petitioner  hath  discovered  new  matter  of  consequence 
in  the  said  cause ;  particularly  that  E.  R,  deceased,  the  uncle  of  the  said 
C.  D.,  of  whom  the  said  C.  D.  claims  to  be  sole  heir-at-law,  left  two  sons  and 
a  daughter  him  surviving,  named  respectively,  etc.,  who  were  his  heirs-at- 
law ;  and  that  such  sons  and  daughter  are  still  alive  and  residing  at,  etc. ; 
which  new  matter  your  petitioner  did  not  know,  and  could  not  by  reason- 
able diligence  have  known,  so  as  to  make  use  thereof  m  the  said  cause,  pre- 
vious to  and  at  the  time  of  pronouncing  the  said  decree. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  file  a  bill  of 
review  for  the  purpose  of  having  the  said  decree  reviewed,  reversed  and  set 
aside,  and  that  no  further  proceedings  may  be  had  under  the  samei 

And  your  petitioner,  etc 


Bill  of  Review  for  New  Matter. 

[Title  and  address.] 

Humbly  complaining,  showeth  unto  your  honors  the  plaintiff  A.  B.,  of, 

etc.,  that  on  or  about ,  C.  D.,  of,  etc.,  the  defendant  hereinafter  named, 

exhibited  his  bill  of  complaint  in  this  honorable  court  against  the  plaintiff, 
and  thereby  set  forth  that,  etc.  [Here  insert  the  original  bilL]  And  the 
plaintiff  being  duly  served  with  process  for  that  purpose,  appeared  and  put 
in  his  answer  to  the  said  bill,  to  the  effect  following :  [Here  state  the  sub- 
stance  of  the  answer.]  And  the  said  C.  D.  replied  to  the  said  answer,  and 
issue  having  been  joined  and  witnesses  examined,  and  the  proofs  closed 
[or,  the  said  C.  D.  joined  issue  on  the  answer,  and],  the  said  cause  was  set 

down  to  be  heard,  and  was  heard  before  your  honors  on  the day  of 

,  when  a  decree  was  pronounced,  whereby  your  honors  decreed  that  the 

plaintiff's  title  to  the  premises  was  valid  and  effectual,  after  which  the  said 
C.  D.  petitioned  your  honors  for  a  rehearing,  and  the  said  cause  was  accord- 
ingly reheard,  and  a  decree  of  reversal  made  by  your  honors  on  the  ground 
of  the  said  C.  D.  being  the  heir-at-law  of  the  said  E.  F.,  deceased,  and  which 
Faid  decree  of  reversal  was  afterwards  duly  signed  and  enrolled,  as  by  the 


1296  FOEMS  AND  PRECEDENTS.  [App.  V. 

said  decree  apd  other  proceedings  now  remaining  filed  as  of  record  in  this 
honorable  court,  reference  being  thereto  had,  will  appear.  And  the  plaint- 
iff showeth  unto  your  honors,  by  leave  of  this  honorable  court  first  had  and 
obtained  for  that  purpose,  by  way  of  supplement,  that  since  the  signing  of 
the  said  decree  of  reversal  the  plaintiff  has  discovered,  as  the  fact  is,  that 
the  said  E.  F.  was,  in  his  life-time,  seised  in  his  demesne  as  of  fee,  of  and  in 
the  hereditaments  and  premises  in  question  in  the  said  cause,  and  that  the 
said  E.  F.,  while  so  seised,  and  when  of  sound  mind,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date  on  the day 

of ,  which  was  executed  by  him,  and  attested  according  to  law,  and 

thereby  gave  and  devised  unto  the  said  J.  W.,  his  heirs  and  assigns  forever, 
to  and  for  his  and  their  own  absolute  use  and  benefit,  the  said  hereditaments 
and  premises  in  question  in  the  said  cause  (to  which  the  plaintiff  claims  to 
be  entitled  as  purchaser  thereof  from  the  said  J.  W.).  And  the  plaintiff 
further  showeth  unto  your  honors  that  since  the  said  decree  of  reversal  was 
so  made,  signed  and  enrolled  as  aforesaid,  and  on  or  about  - — — ,  the  said 
C.  D.  departed  this  life  intestate,  leaving  G.  H.,  of,  eta  (the  defendant  herein- 
after named),  his  heir-at-law,  who,  as  such,  claims  to  be  entitled  to  the  said 
hereditaments  and  premises,  in  exclusion  of  the  plaintiff.  And  the  plaintiff 
is  advised  and  insists  that,  under  the  aforesaid  circumstances,  the  said  last- 
mentioned  decree,  in  consequence  of  the  discovery  of  such  new  matter  as 
aforesaid,  ought  to  be  reviewed  and  reversed ;  and  that  the  first  decree,  de- 
claring the  plaintiff  entitled  to  the  said  hereditaments  and  premises,  should 
stand  and  be  established  and  confirmed ;  and  for  effectuating  the  same,  the 
said  several  proceedings,  which  became  abated  by  the  death  of  the  said 
C.  D.,  should  stand  and  be  revived  against  the  said  Q.  H.  as  his  heir-at-law. 

To  the  end,  therefore,  etc.  And  that  the  said  suit  may  be  revived  against 
the  said  G.  H.,  or  that  he  may  show  good  cause  to  the  contrary,  and  that 
the  said  last  decree,  and  all  proceedings  thereon,  may  be  reviewed  and  re- 
versed, and  that  the  said  first-mentioned  decree  may  stand  and  be  estab- 
lished and  confirmed,  and  be  added  to,  by  the  said  will  being  declared  a 
good  and  effectual  devise  of  such  hereditaments  and  premises  as  aforesaid ; 
and  that  the  said  G.  H.  may  be  decreed  to  put  the  plaintiff  into  possession 
of  the  said  hereditaments  and  premises,  and  in  the  same  situation,  in  every 
respect,  as  far  as  circumstances  will  now  permit,  as  the  plaintiff  would  have 
been  in  case  such  last  decree  had  never  been  pronounced  and  executed ;  and 
that  the  plaintiff  may  have  such  other,  etc.    May  it  please,  eta 

[Pray  subpmna  to  revive  and  answer  against  the  said  Q.  H] 
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Bill  of  Revivor. 

UNITED  STATES  CIRCUIT  COURT.  SOUTHERN  DISTRICT  OF  NEW 

YORK. 

The  Western  Loom  Company 
vs. 

Emma  L.  Higqins,  Eugene  Higgins 
and  Josephine  Brooks,  as  Ex- 
ecutors of  the  Last  Will  and 
Testament  of  Elias  S.  Higgins, 
Deceased, 

and  \.  In  Equitt. 

Jules  Retnal  and  John  H.  Hig- 
gins, Surviving  Trustees,  and 
Nathalie  Florence  Reynal, 
Residuary  Legatee  under  the 
Last  Will  and  Testament  of 
Nathaniel  D.  Higgins,  De- 
ceased. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York: 

The  Webster  Loom  Company,  a  corporation  organized  under  and  pursu- 
ant to  the  laws  of  the  State  of  New  York,  and  having  its  principal  place  of 
business  in  the  city  of  New  York,  in  said  State,  and  being  a  resident  of  the 
said  city  of  New  York  within  the  meaning  of  the  statutes  defining  the  juris- 
diction of  this  court,  brings  this  its  bill  of  revivor  against  Emma  L.  Higgins, 
Eugene  Higgins  and  Josephine  Brooks,  as  executors  of  the  last  will  and 
testament  of  Elias  S.  Higgins,  deceased,  and  Jules  Reynal  and  John  H.  Hig- 
gins, surviving  trustees, —  and  Nathalie  Florence  Reynal,  residuary  legatee 
under  the  last  will  and  testament  of  Nathaniel  D.  Higgins,  deceased.  Said 
Emma  L.  Higgins,  Josephine  Brooks.  Eugene  Higgins,  Jules  Reynal,  John 
H.  Higgins  and  Nathalie  Florence  Reynal,  being  citizens  of  the  State  of  New 
York  and  residents  of  the  city  of  New  York,  in  said  State ;  and  thereupon 
your  orator  complains  and  says  that  on  or  about  the  19tb  day  of  June,  1874, 
your  orator  filed  a  bill  in  equity  in  this  court  agamst  Elias  S.  Higgins  and 
Nathaniel  D.  Higgins,  alleging  infringement  by  them  of  certain  letters  pat- 
ent of  the  United  States,  which  were  numbered  No.  130,961  and  dated  August 
37,  1872,  of  which  your  orator  was  at  that  time,  and  is  now,  the  owner. 

That  thereafter  the  said  Elias  S.  Higgins  and  Nathaniel  D.  Higgins,  hav- 
ing been  duly  served  with  the  writ  of  subpoena,  appeared  by  counsel  and 
filed  their  answer  to  said  bill  of  complaint,  to  which  answer  a  replication 
was  filed  on  the  part  of  your  orator. 

That  thereafter  your  orator  proceeded  to  take  proofs  in  support  of  its  said 
bill  of  complaint ;  and  thereafter  said  defendants  proceeded  to  take  proofs 
in  support  of  their  said  answer  and  in  defense  of  said  actions. 

That  thereafter  said  suit  was  brought  to  final  henring  before  the  Honorable 
Hoyt  H.  Wheeler ;  that  said  judge  filed  his  decision  on  the  31st  day  of  May, 
1879,  adjudging  invalidity  of  the  fifth  claim  of  the  patent  —  being  the  claim 
83 
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in  suit  —  and  dismissing  the  said  bill  of  complaint,  as  by  reference  to  said 
decision  reported  in  15  Blatchford,  446,  will  more  fully  and  at  large  appear. 

That  thereafter  your  orator  appealed  to  the  Supreme  Court  of  the  United 
States  from  the  decision  of  the  circuit  court  for  the  southern  district  of  New 
York ;  that  the  said  appeal  was  argued  before  said  Supreme  Court  of  the 
United  States,  and  a  decision  made  by  said  court,  the  opinion  being  written 
by  Mr.  Justice  Bradley,  adjudging  the  validity  of  said  patent  and  that  de- 
fendants had  infringed  the  sanip  and  remanded  the  cause  to  this  court, 
ordering  a  decree  against  said  defendants  restraining  them  from  further 
infringement,  and  also  granting  a  reference  to  a  master  to  ascertain  and 
report  damages  and  profit  caused  by  said  infringement, —  all  of  which  will 
more  fully  and  at  large  appear  by  reference  to  said  decision  reported  in  15 
■Otto,  580. 

That  thereafter  the  accounting  in  this  cause  was  commenced  and  volumi- 
nous proofs  taken. 

That  thereafter  the  master  filed  his  report  awarding  nominal  damages  to 
your  orator  against  said  defendants. 

That  thereafter,  on  exceptions  duly  filed  to  said  report,  argument  was  had 
before  His  Honor  Judge  Shipman,  on  motion  to  confirm  said  master's  report ; 
"that  said  judge  filed  -n  opinion  on  the  26th  day  of  July,  1889,  recommitting 
said  accounting  to  the  master  for  further  action  in  accordance  with  said 
opinion.    That  no  order  has  yet  been  entered  on  Judge  Shipman's  decision. 

That  during  the  pendency  of  said  accounting  the  defendant,  Nathaniel 
D.  Higgins,  died,  leaving  a  last  will  and  testament,  which,  on  the  Slst  day 
-of  January,  1888,  was  admitted  to  probate  in  the  surrogate's  court  of  New 
York  county.  New  York,  and  letters  executory  thereupon  were  on  said  31st 
day  of  January,  1882,  duly  issued  out  of  said  surrogate's  court  unto  Elias  S. 
Higgins,  Jules  Eeynal  and  John  H.  Higgins. 

That  said  will,  after  directing  the  payment  of  an  inconsidei'able  percent- 
age of  the  testator's  estate  as  specified  legacies  to  certain  persons  therein 
named,  directed  the  said  executors  to  hold  in  trust  for  the  benefit  of  the 
testator's  grandchildren,  for  a  period  of  time  that  has  not  yet  expii-ed,  the 
sum  of  one  million  and  five  hundred  thousand  dollars,  and  to  pay  the  rest 
and  residue  of  testator's  estate  unto  his  daughter  Nathalie  Florence  Reynal. 

That  on  the  31st  day  of  December,  1888,  said  executors  filed  their  final 
accounting  in  the  ofiice  of  the  surrogate  of  the  county  of  New  York,  N.  Y., 
whereby  it  appeared  that  they  had  paid  said  specific  legacies,  and  that  after 
paying  to  Nathalie  F.  Reynal  aforesaid  a  sum  amounting  to  between  three 
and  four  millions  of  dollars,  they  still  retained  in  trust  for  the  benefit  of 
said  gprandchildren  of  said  testator  the  sum  of  one  million  and  five  hundred 
thousand  dollars. 

That  said  account  was  approved  by  said  surrogate  and  an  order  was  en- 
tered in  the  court  of  said  surrogate  on  the  31st  day  of  December,  1888,  dis- 
charging and  releasing  said  Elias  S.  Higgins,  Jules  Reynal  and  John  H. 
Higgins  from  their  duties  as  executors  under  said  last  will  and  testament, 
but  directing  them  to  continue  to  hold  said  trust  fund  of  one  million  and 
five  hundred  thousand  dollars  as  directed  in  said  last  will  and  testament. 

That  said  Elias  S.  Higgins,  Jules  Reynal  and  John  H.  Higgins  thenceforth 
•continued  to  so  act  as  trustees  under  said  will  as  to  said  trust  fund,  and 
-said  Jutes  Reynal  and  John  H.  Higgins  are  now  so  acting. 
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That  the  aforesaid  Elias  S.  Higgins  died  upon  the  18th  day  ot  August, 
1889,  leaving  a  last  will  and  testament,  which  on  the  14th  day  of  Septem- 
ber, 1889,  was  admitted  to  probate  in  the  surrogate's  court  of  New  York 
county.  New  York,  and  letters  executory  thereupon  were  on  said  14th  day 
of  September,  1889,  duly  issued  out  of  said  surrogate's  court  unto  Emma 
L.  Higgins,  Eugene  Higgins  and  Josephine  Brooks,  and  still  remain  in  full 
force  and  virtue. 

Wherefore  your  orator  prays  that  the  said  cause  may  be  revived  by  the 
decree  of  this  honorable  court,  and  that  it  may  proceed  to  a  decree  in  its 
favor  in  accordance  with  the  prayer  of  the  original  bill  of  complaint  herein. 

Your  orator  further  prays  that  a  writ  of  subpoena  may  issue  in  due  form 
of  law,  directed  to  the  aforesaid  defendants  Emma  L.  Higgins,  Eugene  Hig- 
gins and  Josephine  Brooks,  as  executrices  and  executor  of  the  estate  of 
Elias  S.  Higgins,  deceased,  and  Jules  Eeynal  and  John  H.  Higgins  as 
trustees,  and  Nathalie  Florence  Eeynal  as  residuary  legatee  under  the  will  of 
Nathaniel  D.  Higgins,  deceased,  and  requiring  them  to  appear  and  show 
cause,  if  any  they  have,  why  this  cause  should  not  be  revived;  and  if  no 
cause  shall  be  shown  by  said  defendants  why  said  suit  should  not  be  re- 
vived, that  a  decree  be  entered  reviving  said  suit  in  favor  of  your  orator. 

And  your  orator  will  ever  pray,  etc. 

Webster  Loom  Company, 

By  Wm.  G.  Smith,  Prest 
Brown  &  Jones, 
Solicitors  and  of  Counsel  for  Complainant, 
5  Beekman  Street,  New  York. 

State  of  New  York,        )  gg_ 
City  and  County  of  New  York.  ) 

William  G.  Smith,  being  duly  sworn,  says  that  he  resides  in  the  city  and 
county  of  New  York,  and  is  the  president  of  the  Webster  Loom  Company, 
the  complainant  herein ;  that  he  has  read  the  foregoing  bill  of  revivor  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowl" 
«dga 

Deponent  further  says  that  the  reason  why  this  verification  is  not  made 
by  the  complaint  is  that  it  is  a  corporation ;  that  deponent  is  an  oflScer  of 
the  same,  to  wit,  president  Wm.  Q.  Smith. 

Sworn  to  before  me  this  3d  day  of  December,  1889, 
{seal.]  a.  G.  N.  Vermilte, 

Notary  Public,  N.  Y.  Oa 


Prayer  for  a  Ne  Exeat 

And  that  the  said  defendants  may  be  stayed  by  the  people's  writ  of  ne 
exeat  respublica  from  departing  out  of  the  jurisdiction  of  this  court  And 
that  your  orator  [prayer  for  general  relief^  May  it  please  your  honor  to 
grant  unto  your  orator  the  people's  writ  of  ne  exeat  respublica  staying  the 
said  C.  D.  and  E.  F.,  or  either  of  them,  from  departing  into  parts  beyond 
this  State,  and  out  of  the  jurisdiction  of  this  court,  without  leave  first  had. 
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Affidamt  to  Obtain  a  Ne  Exeat 

In  Celancert  [or,  Equity]. 

Between  W.  B.  R  and  others, 

PlaintiSs, 

and 

H,  W.  H.,  Defendant 

Commonwealth  OF  MASSACHnsETTS,  )„„ 
County  of  Suffolk,  i 

I,  W.  B.  R,  one  of  the  above-named  plaintiffs,  being  duly  sworn,  depose 
and  say  that  the  above  defendant  is  actually  and  justly  indebted  to  the  said 
plaintiffs  in  the  sum  of  |3,000,  for  [here  state  the  ground  and  circumstances 
of  indebtment] ;  for  the  recovery  of  which  the  said  plaintiffs  did,  on  the 

day  of ,  file  their  bill  of  complaint  in  the  office  of for  said 

county  of  Suffolk,  against  the  said  defendant ;  to  which  said  bill  the  said 
defendant  has  not  yet  answered ;  and,  being  so  indebted,  the  said  defendant 
has  lately  declared  in  the  presence  of  each  of  the  plaintiffs,  and  informed 
them,  and  this  deponent  verily  believes,  that  he  will  without  delay  leave  this 
Commonwealth  and  go  to  live  and  reside  in  parts  beyond  the  seas  [or,  in 
California  or  Texas],  out  of  the  jurisdiction  of  this  court  And  this  de- 
ponent has  no  doubt,  but  verily  believes,  that  if  the  said  defendant  should 
be  allowed  to  depart  out  of  this  Commonwealth,  the  plaintiffs'  debt  will 
either  be  entirely  lost  to  them,  or  the  recovery  thereof  greatly  endangered. 

Sworn,  etc.  W.  R  R 

[Certificate  of  allowance.] 


Order  for  Writ  of  Ne  Exeat  to  Issue. 

Upon  motion,  etc.,  and  upon  reading  an  affidavit  of,  eta,  filed,  etc.  [enter 
evidence,  and  if  before  appearance,  and  the  clerk's  certificate  of  the  filing 
of  the  plaintiff's  bill  in  this  cause  on  the day  of ] ;  and  the  plaint- 
iff by  his  counsel  undertaking,  etc.  [as  to  damages] :  This  court  doth  order 
that  a  writ  [or,  one  more  writ  or  writs]  of  ne  exeat  regno  do  issue  against 
the  said  defendant  A.,  until  this  court  make  another  order  to  the  contrary ; 
and  the  said  writ  [or,  writs]  is  [or,  are]  to  be  marked  for  security  in  the  sum 
of  I in  words,  at  length,  and  not  in  figures. 


Writ  ofNe  Exeat. 

The  President  of  the  United  States  op  America,  To  the  Marshal  of 
the  Southern  District  of  New  York,  Greeting  : 
Whereas  it  is  represented  to  us  in  our  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York  in  equity  on  the  part  of  Bradley 
Dewey,  complainant,  against  Charles  Merritt,  defendant  (among  other 
things),  that  he,  the  said  defendant,  is  greatly  indebted  to  the  said  com- 
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plainant  and  designs  quickly  to  go  into  parts  without  the  United  States  (as 
by  oath  made  on  that  behalf  appears),  which  tends  to  the  great  prejudice  and 
damage  of  the  said  complainant :  Therefore,  in  oi'der  to  prevent  this  injus- 
tice, we  do  hereby  command  you  that  you  do  without  delay  cause  the  said 
Richard  Blodgett  personally  to  appear  before  you  and  give  suflScient  bail  or 
security  in  the  sum  of  $5,000  that  the  said  Charles  Merritt  will  not  go  or 
attempt  to  go  into  parts  without  the  United  States  without  leave  of  our 
said  court;  and  in  case  the  said  Charles  Merritt  shall  refuse  to  give  such 
bail  or  security,  then  you  are  to  commit  the  said  Charles  Merritt  to  our 
next  prison  there  to  be  kept  in  safe  custody  until  he  shall  do  it  of  his  own 
accord;  and  when  you  shall  have  taken  such  security,  you  are  forthwith  to 
make  and  return  a  certificate  thereof  to  us  in  our  said  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York  distinctly  and  plainly 
under  your  hand  together  with  this  writ 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States  at  the  city  of  New  York  in  the  county  and  Sta.te 
of  New  York,  the  13th  day  of  November,  1889. 

John  A.  Shields,  Clerk.        [L.  S.] 
Walter  S.  Judd,  Solicitor  for  Complainant, 

120  Broadway,  New  York. 
Indorsement:  Writ  of  ne  exeat  for  the  sum  of  $5,000. 
Let  the  within  writ  issue. 

E  Henry  Lacombe,  Circuit  Judgei 


Bond  to  Sheriff  v/pon  a  Ne  Exeat. 

Know  all  men  by  these  presents  that  we,  C.  D.,  of  the  city  of  Albany, 
merchant,  and  K  F.  and  G-  H.,  of  the  same  place,  gentlemen,  are  held  and 
firmly  bound  unto  J.  S.,  sheriff  of  the  county  of  Albany,  in  the  penal  sum 

of  $ ,  to  be  paid  to  the  said  J.  S.,  sheriff  as  aforesaid,  or  his  assigna    For 

which  payment  well  and  truly  to  be  made,  we  bind  ourselves  jointly  and 
severally,  and  our  and  each  of  our  heirs,  executors  and  administrators, 

firmly  by  these  presents.    Sealed  with  our  seals  and  dated  the day  of 

,  18—. 

Whereas  the  above-named  C.  D.  has  been  arrested  upon  a  writ  of  ne 
exeat  issuing  out  of  and  under  the  seal  of  the  court  of  chancery  of  the 
State  of  New  York  in  a  certain  cause  therein  pending,  wherein  A.  B.  is 
complainant  and  the  said  C.  D.  is  defendant,  and  is  now  in  custody  of  the 
said  J.  S.,  sheriff  as  aforesaid,  by  virtue  thereof : 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  C.  D.  shall 
not  depart  from  or  leave  this  State  without  the  permission  of  the  court  of 
chancery,  then  this  obligation  to  be  void ;  otherwise  to  be  and  remain  in 
full  force  and  virtue. 
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Notice  of  Motion  for  the  Discharge  ofNe  Exeat. 

[Title  of  cause  or  matter.] 

Take  notice  that  this  honorable  court  will  be  moved  before  [state  what 

judge  or  court]  on  ,  the  — —  day  of  ,  instant  [or,  next],  at  

o'clock  in  the noon,  on  the  part  of  the  defendant,  C.  D.,  that  the  writ  of 

ne  exeat  regno  issued  against  him  pursuant  to  the  order  dated  the day 

of ,  18 — ,  and  the  said  order,  may  be  discharged  with  costs,  including 

the  costs  of  this  application ;  and  that  the  plaintiff  may  be  ordered  to  pay 
such  costs  to  the  said  defendant, —  If  so;  and  that  the  bond  given  by  the 

said  defendant  to  the  sheriff  of ,  pursuant  to  the  said  order  and  writ, 

may  be  delivered  up  to  be  canceled.  And  that  an  inquiry  may  be  made 
what  damages  have  been  sustained  by  the  said  defendant  by  reason  of  the 
said  order  having  been  made.  And  that  the  plaintiff  may  be  ordered,  pur- 
suant to  his  undertaking,  contained  in  the  said  order,  to  pay  to  the  said 
defendant,  within  (one  month)  after  the  date  of  the  master's  certificate  of 
the  result  of  such  inauiry,  what  shall  be  thereby  certified  in  respect  of  such 
damages. 


Petition  for  Leave  to  File  Supplemental  Bill, 

The  petition  of  A.  B.,  the  above  complainant,  respectfully  showeth  that 
on  or  about  the day  of your  petitioner  filed  his  bill  in  this  hon- 
orable court,  against  0.  D.,  for  the  purpose  of  [state  general  object  of  orig- 
inal bill],  and  praying  [state  the  prayer  verbatim]. 

And  your  petitioner  further  shows  that  the  said  C.  D.,  being  served  with 
process  of  subpoena,  appeared  to  the  said  bill,  but  has  not  yet  put  in  his  an- 
swer thereto.  That  after  the  appearance  of  the  said  defendant  was  entered, 
that  is  to  say,  on  or  about  the day  of ,  and  before  any  further  pro- 
ceedings were  had  in  the  said  cause  [state  the  supplemental  matter] ;  where- 
fore your  petitioner  is  advised  that  it  is  necessary  to  bring  the  said  C.  H.  W. 
before  this  court  as  a  party  defendant  to  this  suit 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him  to  file 
a  supplemental  bill  against  the  said  C.  H.  W.,  for  the  purpose  of  making 
him  a  party  defendant  to  this  suit  with  proper  and  apt  words  to  charge  him 
as  such,  and  with  such  prayer  for  relief  as  may  be  proper,  and  for  such 
other,  etc. 


Supplemental  Bill. 

Complaining,  showeth  unto  your  honor,  your  orator  A.  B.,  of,  eta  That 
on  or  about,  etc.,  your  orator  exhibited  his  original  bill  of  complaint  in  this 
honorable  court,  against  C.  B.,  the  defendant  hereinafter  named,  as  defend- 
ant thereto,  thereby  stating  a  certain  memorandum  of  agreement,  dated 
tlie  5th  day  of  July,  1839,  and  made  between  E.  W.,  therein  described,  of  the 
one  part,  and  your  orator  of  the  other  part,  and  signed  by  the  said  E.  W.. 
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whereby  the  said  E.  W.  agreed  to  sell  to  your  orator  a  certain  lot  or  piece 
of  land,  called,  etc.,  therein  particularly  described,  and  of  which  the  said 
E.  W.  was  seized  in  fee,  for  the  sum  of  $500 ;  and  further  stating  the  de- 
livery by  the  said  K  W.  of  the  abstract  of  his  title,  and  the  acceptance  of 
Buch  title  by  your  orator ;  and  further  stating  the  death  of  the  said  E.  W. 
intestate,  and  that  he  left  the  said  J.  W.  his  only  son  and  heir  at  law ;  and 
that  letters  of  administration  of  the  estate  and  effects  of  the  said  E.  W. 

had  been  granted  by  the  surrogate  of  the  county  of to  the  said  J.  W. ; 

and  further  stating  applications  on  the  part  of  your  orator  to  the  said  J.  W. 
to  perform  the  said  agreement  so  entered  into  by  his  father  as  aforesaid, 
and  his  refusal  to  do  so ;  and  charging  that  the  said  lot  or  piece  of  land, 
called,  etc.,  formed  part  of  a  considerable  estate  called  Hesseltine,  the  whole 
of  which  had,  before  the  date  of  the  said  contract  for  sale,  been  mortgaged 
by  the  said  E.  W.  to  one  J.  S.  for  $12,000,  which  mortgage  debt  was  still 
due  and  owing ;  and  charging  that  the  said  E.  W.  would,  if  living,  be  bound 
to  redeem  the  said  mortgage,  in  order  to  convey  the  said  lot  or  piece  of 
land  to  your  orator  free  from  incumbrances,  and  that  the  said  J.  W.  was 
bound  to  do  so  to  the  extent  of  his  father's  assets,  which  your  orator  charged 
were  amply  sufficient  for  the  same ;  and  praying  that  the  said  J.  W.  might 
be  decreed  specifically  to  perform  the  said  agreement  so  entered  into  by  the 
said  K  W.  as  aforesaid,  and  to  convey  and  procure  all  proper  parties  to  join 
in  conveying  the  said  lot  or  piece  of  land  comprised  in  the  said  agreement 
to  your  orator,  or  as  he  should  direct,  upon  your  orator  paying  to  the  said 
J.  "W.  the  sum  of  $500,  which  your  orator  thereby  offered  to  do,  and  in  all 
respects  to  perform  the  said  agreement  on  your  orator's  part;  and  in  case 
the  said  J.  W.  should  not  admit  assets  of  his  said  father  sufficient  to  enable 
him  to  perform  the  said  agreement,  then  that  the  usual  accounts  of  the  real 
and  personal  estate  of  the  said  E.  W.  might  be  taken ;  and  that  your  orator 
might  have  such  other  or  further  relief  in  the  premises  as  the  circumstances 
of  his  case  might  require  and  to  your  honor  should  seem  meet. 

And  your  orator  further  showeth  unto  your  honor  that  the  said  J.  W., 
being  duly  served  with  process  of  subpoena,  appeared  to  your  orator's  said 
bill  and  put  in  his  answer  thereto,  whereby  he  alleged,  among  other  things, 
that  he  could  not  perform  the  said  agreement  of  the  5th  day  of  July,  1839, 
n-ithout  first  redeeming  the  said  mortgage  so  made  to  the  said  J.  S.  as  afore- 
said, and  that  the  assets  of  the  said  J.  W.  were  not  sufficient  to  enable  him 
to  do  so. 

And  your  orator  further  showeth  that  the  said  answer  has  been  replied 
to  by  your  orator,  and  witnesses  have  been  examined  on  both  sides,  but  the 
proofs  have  not  yet  been  closed ;  as  by  the  said  bill  and  proceedings,  now 
remaining  as  of  record  in  this  honorable  court,  reference  being  had  thereto, 
will  appear. 

And  your  orator  further  showeth,  by  way  of  supplement,  that  your  orator 
has  lately,  and  since  the  examination  of  witnesses  in  the  said  cause,  discov- 
ered, as  the  fact  is,  that  the  said  J.  S.  now  is  and  always  since  the  date  of 
the  said  agreement  has  been  ready  and  willing  to  concur  in  conveying  the 
said  lot  or  piece  of  land  to  your  orator  discharged  from  his  said  mortgage, 
upon  receiving  your  orator's  purchase-money  in  discharge^  pro  tanto,  of  the 
said  mortgage  debt 
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And  your  orator  charges  that  such  information  was  first  given  to  your 
orator  by  means  of  a  letter  addressed  by  the  said  J.  S.  to  Mr.  L.,  your  orator's 
solicitor,  and  dated,  etc.,  part  of  which  was  in  the  words  and  figures  follow- 
ing, that  is  to  say :  — "  Mr.  W.'s  refusal  to  carry  into  effect  his  agreement 
with  Mr.  B.  is  unaccountable  to  me,  because  he  knows  that  I  have  always 
been  willing  and  even  desirous  to  confirm  the  sale,  and  to  release  the  prem- 
ises from  my  mortgage  on  receiving  the  $500  towards  my  debt  This  in 
fact  was  understood  between  his  father  and  myself  at  the  time  when  the 
sale  to  Mr.  B.  was  made ; "  as  by  such  letter,  reference  being  had  thereto, 
will  more  fully  appear. 

And  your  orator  charges,  therefore,  that  it  is  unimportant  whether  the 
said  J.  W.  has  assets  of  his  father  suflBcient  to  redeem  the  mortgage  debt  so 
due  to  the  said  J.  S.  as  aforesaid,  inasmuch  as  the  said  J.  S.  is  willing  to  be 
partially  redeemed,  and  the  purchase-money  of  your  orator  is  sufficient  for 
that  purpose. 

And  your  orator  charges  that  the  said  J.  W.  ought  to  be  decreed  to  join 
with  the  said  J.  S.  (whose  concurrence  your  orator  undertakes  to  procure)  in 
conveying  the  said  lot  or  piece  of  land  to  your  orator,  upon  payment  by 
your  orator  of  the  said  sum  of  |500  to  the  said  J.  S.,  in  part  discharge  of  his 
said  mortgage  debt 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may  upon  his 
corporal  oath,  according  to  the  best  and  utmost  of  his  knowledge,  remem- 
brance, information  and  belief,  full,  true,  direct  and  perfect  answer  make  to 
all  and  singular  the  matters  aforesaid,  as  fully  and  explicitly  as  if  the  same 
were  here  repeated  and  he  particularly  interrogated  thereto ;  and  more  es- 
pecially that  he  may  answer  and  set  forth,  in  manner  aforesaid,  whether 
your  orator  did  not,  on  or  about,  etc.,  or  at  some  other  and  what  time,  ex- 
hibit his  original  bill  of  complaint  in  this  honorable  court  against  such  per- 
son, and  of  or  to  such  purport  or  effect  as  hereinbefore  in  that  behalf  stated, 
or  against  some  other  and  what  person,  and  of  or  to  some  other  and  what 
purport  or  effect,  or  how  otherwise?  And  whether  thereupon  such  proceed- 
ings were  not  had  in  the  said  cause  as  are  hereinbefore  in  that  behalf  stated, 
or  how  otherwise?  And  whether  your  orator  has  not,  since  the  examina- 
tion of  witnesses  in  the  said  cause,  or  at  some  other  and  what  period,  discov- 
ered, and  whether  it  is  not  the  fact  that  the  said  J.  S.  now  is,  and  whether 
or  not  he  always,  since  the  date  of  the  said  agreement,  has  been,  ready  and 
willing  to  concur  in  conveying  the  said  lot  or  piece  of  land  to  your  orator, 
discharged  from  his  said  mortgage,  upon  receiving  your  orator's  purchase- 
money  in  discharge,  pro  tanto,  of  the  said  mortgage  debt,  or  how  otherwise? 
And  whether  such  information  was  not  first  given  to  your  orator  by  means 
of  such  letter  as  hereinbefore  in  that  behalf  stated,  or  some  other  and  what 
letter,  or  by  some  other  and  what  means,  or  how  otherwise,  and  when  was 
such  information  first  given  to  your  orator?  Whether  such  letter  as  is 
hereinbefore  mentioned  to  bear  date,  etc.,  was  not  addressed  by  such  person 
to  such  person,  and  whether  it  was  not  of  such  date,  and  partly  in  such 
words  and  figures,  or  of  or  to  such  purport  or  effect,  as  hereinbefore  in  that 
behalf  stated,  or  addressed  by  some  other  and  what  person  or  persons,  to 
some  other  and  what  person  or  persons,  of  some  other  and  what  date,  and 
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(with  respect  to  the  part  thereof  hereinhefore  in  that  behalf  mentioned)  in 
some  other  and  what  words  and  figures,  or  of  or  to  some  other  and  what 
purport  or  effect,  or  how  otherwise?  "Whether  it  is  not,  and  whether  not 
for  the  reasons  hereinbefore  in  that  behalf  given,  unimportant,  for  the  pur- 
poses of  these  suits,  whether  the  said  defendant  has  assets  of  his  father 
sufScient  to  redeem  the  said  mortgage  debt,  or  how  otherwise?  And 
whether  the  said  defendant  ought  not  to  be  decreed  to  join  with  the  said 
J.  S.  in  such  conveyance  as  hereinbefore  in  that  behalf  stated,  or  in  some 
other  conveyance  of  the  same  nature,  upon  such  payment  by  your  orator 
as  hereinbefore  in  that  behalf  mentioned,  or  some  other  and  what  payment, 
or  how  otherwise ;  and  if  not,  why  not 

And  that  your  orator  may  have  the  same  relief  against  the  said  J.  W.  as 
he  might  have  had  if  the  facts  hereinbefore  stated  and  charged  by  way  of 
supplement  had  been  stated  in  your  orator's  said  original  bill.  And  in  case 
the  said  defendant  shall  continue  to  allege  that  he  has  not  assets  of  the  said 
E.  W.  suflScient  for  the  redemption  of  the  mortgage  debt  so  due  to  the  said 
J.  S.  as  aforesaid,  then  that  he  may  be  decreed  to  join  with  the  said  J.  S.  in 
conveying  the  said  lot  or  piece  of  land  comprised  in  the  said  agreement  of 
the  5th  day  of  July,  1839,  unto  your  orator  and  his  heirs,  or  as  he  shall  di- 
rect, upon  your  orator  paying  to  the  said  J.  S.  the  said  purchase-money  or 
sum  of  $500  towards  the  discharge  of  the  said  mortgage  debt ;  your  orator 
hereby  offering  to  pay  such  sum,  and  in  all  respects  to  perform  the  said 
agreement  of  the  5th  day  of  July,  1889,  on  his  part,  and  also  undertaking  to 
procure  the  concurrence  of  the  said  J.  S.  in  such  conveyance  as  aforesaid ; 
and  that  your  orator  may  have  such  further  or  other  relief  in  the  premises 
as  the  circumstances  of  his  case  may  require  and  to  your  honor  shall  seem 
meet    May  it  please,  eta  [process  of  mibpoend]. 


Preecipe  for  Subpcena  ad  Respondendum. 

CIRCUIT  COURT  OF  THE  UNITED  STATES   FOR  THE  SOUTHERN 

DISTRICT  OF  NEW  YORK 

John  Doe     ) 

vs.  [-In  Equity. 

RiOHAED  DOK  ) 

John  A.  Shields,  Clerk  Circuit  Court,  United  States  Southern  District  of 
New  York: 
You  will  please  issue  a  subpcena  to  the  defendant  Richard  Roe  in  the  above- 
entitled  action,  returnable  on  the  first  Monday  of  January,  1894. 

Jones  &  Smith,  Solicitors  for  Complainant, 

120  Broadway,  New  York,  N.  Y. 
Dated  New  York,  December  2,  1893. 
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Suhpcma. 

The  President  ob  the  United  States  of  Amebica,  To  mchard  Boe, 
Orbetino  : 

You  are  hereby  commanded  that  you,  Richard  Roe,  personally  appear  be- 
fore the  judges  of  the  circuit  court  of  the  United  States  of  America  for  the 
southern  district  of  New  York,  in  the  second  circuit  court,  in  equity,  on  the 
first  Monday  of  January,  1894,  wherever  the  said  court  shall  then  be,  to 
answer  a  bill  of  complaint  exhibited  against  you  in  the  said  court  by  John 
Doe,  and  do  further  and  receive  what  the  said  court  shall  have  considered 
in  that  behalf.  And  this  you  are  not  to  omit  under  the  penalty  on  you  of 
two  hundred  and  fifty  dollars. 

Witness,  Honorable  Melville  W.  Fuller,  chief  justice  of  the  Supreme  Cioart 
of  the  United  States,  at  the  city  of  New  York,  on  the  tenth  day  of  December, 
in  the  year  one  thousand  eight  hundred  and  ninety-three,  and  of  the  in- 
dependence of  the  United  States  of  America  the  one  hundred  and  seven- 
teenth. John  A.  Shields,  Clerk. 

Jones  &  Smith,  Complainant's  Solicitors, 
120  Broadway,  New  York,  N.  Y. 

The  defendant  is  required  to  enter  appearance  in  the  above  cause,  in  the 
clerk's  office  of  this  court,  on  or  before  the  first  Monday  of  January,  1894, 
or  the  bill  will  be  taken  pro  confesso  against  him. 

John  A.  SmELDS,  Clerk. 


Preeoi/pefor  Appearance. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTLIOT  OF  NEW  YORK 

John  Doe     ) 

vs.  [Is  Equity. 

RiOHABD  Doe.  ) 

To  John  A.  Shields,  Esq.,  Clerk  of  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York: 
You  will  please  enter  my  appearance  for  the  defendant  Richard  Roe  in 
the  above^ntitled  suit 

Yours,  etc., 

Wm.  H.  Ely,  Solicitor  for  Defendant, 

120  Broadway,  New  York,  N.  Y. 
New  York,  December  19, 1893. 
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Pratn/pe  for  Appearance  in  Supreme  Cowrt. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
No.  .    OOTOBBB  TBRM,  1889. 

John  Jones,  Appellant,     1 
vs.  > 

RlOHABD  Roe,  Respondent  j 
The  clerk  -will  enter  my  appearance  as  counsel  for  the  respondent. 

Gideon  H.  Welch, 
130  Broadway,  New  York,  N.  T. 
(Most  be  signed  by  a  member  of  the  bar  of  Supreme  Court,  United  Statea» 
Individual  and  not  firm  names  must  be  signed.) 


Master's  Warrant  or  Summons. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK. 

John  Jones,  Plaintiff,     1 

vs.  y  In  Equitt. 

RiCHABD  Roe,  Defendant  J 

In  pursuance  of  the  authority  contained  in  a  decretal  order  made  in  this 
cause  by  the  Honorable  William  J.  Wallace,  circuit  judge,  and  the  Honor- 
able Nathaniel  Shipman,  district  judge,  at  a  stated  term  of  this  court  held 
at  the  United  States  court-house  in  the  city  of  New  York  on  the  2d  day  of 
July,  A.  D.  1893, 1,  Cornelius  Dewey,  one  of  the  masters  of  said  court,  do 
hereby  summon  you,  John  Jones,  complainant,  and  Richard  Roe,  to  appear 
before  me,  the  said  Cornelius  Dewey,  at  my  ofiSce  at  No.  Ill  Broadway,  in 
the  city  and  county  of  New  York,  in  the  southern  district  of  New  York,  on 
the  8d  day  of  January,  A.  D.  1894,  at  3  o'clock  in  the  afternoon,  to  attend  a 
hearing  before  me,  the  said  master,  of  the  matters  in  reference  in  the  said 
cause  to  be  had  by  virtue  of  the  decretal  order  aforesaid.  And  hereof  fail 
not  at  your  periL  Cornelius  Dewey,  Master. 

Dated  the  38th  day  of  December,  1893. 
Undenoriting:  To  take  the  account  in  the  suit 

CoRNELTOS  Dewey,  Master. 

To  John  Jones  and  Riohard  Rob. 
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Notice  Accompanying  Draft  of  Master's  Report. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK, 

John  Jones,  Complainant,  ] 

vs.  V  In  Equity. 

Richard  Roe,  Defendant  J 

Sirs  :  —  Tou  are  hereby  notified  that  I  have  prepared  the  draft  of  my  re- 
port upon  the  matters  referred  to  me  as  master,  by  the  interlocutory  decree 
herein  dated  the  30th  day  of  November,  1887,  and  that  a  copy  of  such  draft 
report  accompanies  and  is  annexed  to  this  notice  and  is  herewith  served 
upon  you ;  you  are  also  hereby  notified  that  I  shall  sign  and  file  said  draft 
report  as  my  report  herein,  unless  alterations  are  made  by  me  therein,  upon 
suggestions  of  counsel  for  either  party  hereto,  and  that  I  appoint  the  19th 
day  of  February,  1894,  at  my  oflSce,  room  10,  No.  27  Wall  street,  in  the  city 
and  county  of  New  York,-  at  11  o'clock  in  the  forenoon  of  said  day,  for 
counsel  for  either  party  hereto  to  present  to  me  any  suggestions  of  amend- 
ments to  or  alterations  of  said  draft  report,  and  to  file  with  me  written  ob- 
jections or  exceptions  thereto,  if  any  they  have  to  the  same. 

Yours,  etc.,  Cornelius  Dbwey,  Master. 

Dated  New  York,  February  19,  1894 
To  Messrs.  Colt  &  Hine,  Complainant's  Solicitors,  1093  Broadway ;  ana 

Thomas  Bradley,  Defendant's  Solicitor,  130  Broadway,  New  York  City. 


Title  and  Commencement  of  a  Demurrer. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  the 
above-named  plaintiff. 
This  defendant,  by  protestation,  not  confessing  all  or  any  of  the  matters 
and  things  in  the  plaintiff's  bill  of  complaint  contained  to  be  true  in  such 
manner  and  form  as  the  same  is  therein  set  forth  and  alleged,  doth  demur 
to  said  bill,  and  for  cause  of  demurrer  showeth  that,  etc  [Here  set  forth 
the  cause  of  demurrer.] 


Conclusion  of  a  Demurrer. 

Wherefore  and  for  divers  other  good  causes  of  demurrer  appearing  in  the 
said  bill,  the  defendant  doth  demur  thereto,  and  humbly  demands  the  judg- 
ment of  this  court  whether  he  shall  be  compelled  to  make  any  further  or 
other  answer  to  the  said  bill ;  and  prays  to  be  hence  dismissed  with  his 
costs  and  charges  in  this  behalf  most  wrongfully  sustained. 

A.  B. 
[CounseTs  name.] 
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General  Demurrer  for  Want  of  Equity. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant 
This  defendant  \or,  these  defendants  respectively],  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the 
said  complainant's  bill  to  be  true,  in  such  manner  and  form  as  the  same 
are  therein  set  forth  and  alleged,  doth  \or,  do]  demur  thereto,  and  for  cause 
of  demurrer  showeth  [or,  show]  that  the  said  complainant  hath  not,  in  and 
by  said  bill,  made  or  stated  such  a  cause  as  doth  or  ought  to  entitle  him  to 
any  such  discovery  or  relief  as  is  thereby  sought  and  prayed  for,  from  or 
against  this  defendant  \or,  these  defendants] ;  wherefore  this  defendant  [or, 
these  defendants]  demand  the  judgment  of  this  honorable  court  whether 
he  shall  be  compelled  to  make  any  further  or  other  answer  to  the  said  bill 
or  any  of  the  matters  and  things  therein  contained,  and  prays  to  be  hence 
dismissed  with  his  reasonable  costs  in  this  behalf  sustained, 

L.  ML,  Solicitor  for  Defendant 
G.  H.,  of  Counsel. 


Demurrer  for  Want  of  Parties. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant 
This  defendant  [or,  these  defendants  respectively],  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the 
fiaid  complainant's  bill  to  be  ti'ue,  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  doth  [or,  do]  demur  thereto,  and  for  cause  of 
demurrer  showeth  [or,  show]  that  it  appears  by  the  said  complainant's  said 
bill  that  H.  L.,  therein  named,  is  a  necessary  party  to  said  bill,  inasmuch  as 
it  is  therein  stated  that  F.  G.,  the  testator  in  the  said  bill  named,  did  in  his 
life-time,  by  certain  conveyances  made  to  the  said  H.  L.  in  consideration  of 

the  sum  of  $ ,  convey  to  him,  by  way  of  mortgage,  certain  estates  in  the 

said  bill  particularly  mentioned  and  described,  for  the  purpose  of  paying 
the  said  testator's  debts  and  legacies,  but  the  said  complainant  hath  not 
made  the  said  H.  L.  a  party  to  the  said  bill.  Wherefore  [as  in  the  preced- 
ing form]. 


Demurrer  for  Multifariousness. 

The  demurrer  of,  ete. 

This  defendant,  by  protestation,  ete.  [as  in  the  preceding  form],  doth 
demur,  and  for  cause  of  demurrer  showeth,  that  it  appears  by  the  said  bill 
that  the  same  is  exhibited  against  the  defendant  and  the  several  other  per- 
sons therein  named  as  defendants  thereto  for  distinct  matters  and  causes 
in  several  whereof,  as  appears  by  the  said  bill,  this  defendant  is  not  in  any 
manner  interested  or  concerned,  and  that  the  said  bill  is  altogether  mul- 
tifarious.    Wherefore,  etc.  [as  in  the  last  form  but  one]. 
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Demurrer  on  the  Ground  of  the  Statute  of  Frauds. 

[Commence  aa  in  the  preceding  form.l 

That  It  appears  by  the  said  bill  that  neither  the  promise  or  contract  which 
is  alleged  by  the  said  bill,  and  of  which  the  plaintiff  by  the  said  bill  seeks 
to  have  the  benefit,  nor  any  memorandum  or  note  thereof,  was  ever  reduced 
into  writing  or  signed  by  this  defendant  [or,  these  defendants  or  either 
(any)  of  them],  or  any  person  authorized  thereunto,  within  the  meaning  of 
the  statute  passed  in  the  twenty-ninth  year  of  King  Charles  the  Second  [or, 
of  chapter  105  of  the  General  Statutes  of  Massachusetts]  for  the  prevention 
of  frauds  and  perjuries. 


Demwrrer  Omitting  Several  Grounds  —  Certificate  and  Affi- 
davit. 

ciEourr  COURT  of  the  united  states  foe  the  southern 

DISTRICT  OF  NEW  YORK. 

John  Jones  \ 

vs.  VIn  Equitt. 

Thomas  Bbown  and  James  Monroe.  ) 

The  demurrer  of  the  above-named  defendant,  Thomas  Brown,  to  the  bill  of . 
complaint  of  the  above-named  plaintiff. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging  all  or 
any  of  the  matters  or  things  in  the  said  bill  of  complaint  contained  to  be 
true  in  such  manner  and  form  as  the  same  are  herein  set  forth  and  alleged, 
doth  demur  t«  the  said  bill.    And  for  causes  of  demurrer  showeth, 

L  That  it  appeareth  by  the  plaintiff's  own  showing  by  the  said  bill  that 
he  is  not  entitled  to  the  relief  prayed  by  the  bill  against  this  defendant. 

IL  That  it  appears  by  the  said  bill  that  there  are  divers  other  persons  who 
are  necessary  parties  to  the  said  bill,  but  who  are  not  made  parties  thereto. 
And  in  particular  it  appears  that  the  said  Thomas  Brown  has  been  duly  ad- 
judicated a  bankrupt,  and  that  Richard  Roe  has  been  duly  appointed  as- 
signee of  his  estate,  and  that  it  appears  by  the  said  bill  that  said  Richard 
Roe  as  assignee  as  aforesaid  is  a  necessary  party  to  the  said  bill ;  but  that 
said  Richard  Roe  is  not  made  a  party  thereto. 

IIL  That  the  said  bill  is  exhibited  against  these  defendants,  and  against 
several  others  defendants  to  the  said  bill,  for  several  and  distinct  and  inde- 
pendent matters  and  causes  which  have  no  relation  to  each  other,  and  in 
which  or  in  the  greater  part  of  which  this  defendant  is  in  no  way  interested 
or  concerned,  and  ought  not  to  be  implicated. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing  on 
the  said  bill,  this  defendant  doth  demur  thereto.  And  he  prays  the  judg- 
ment of  this  honorable  court  whether  he  shall  be  compelled  to  make  any 
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answer  to  the  said  bill ;  and  he  humbly  prays  to  be  hence  dismissed  with 

his  reasonable  costs  in  this  behalf  sustained. 

"Wnj.TAM  Murray, 

Solicitor  and  of  Counsel  for  Defendant  Thomas  Brown, 

120  Broadway,  New  York. 

I  hereby  certify  that  the  foregoing  demurrer  is  in  my  opinion  well  founded 

in  point  of  law.  William  Mxjrrat, 

Of  Counsel  for  Defendant  Thomas  Brown. 
New  York,  AprU  1,  1894. 

State  op  New  York, 

City  and  County  of  New  York, 

Southern  District  of  New  York. 

Thomas  Brown,  being  duly  sworn,  deposes  and  says : —  I  am  one  of  the 
above-named  defendants.  The  foregoing  demurrer  is  not  interposed  for 
delay.  Thomas  Brown. 

Sworn  to  before  me  this  9th  day  of  August,  1889. 
[SEAu]  George  Gascoigne, 

Notary  Public,  New  York  Co.,  N.  Y. 


Demurrer  to  Part  of  Bill  Only. 

The  demurrer  of,  etc. 

This  defendant  [or,  these  defendants  respectively],  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the 
said  complainant's  bill  to  be  true  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged  as  to  so  much  and  to  such  parts  of  the  said  bill 
as  seeks  that  this  defendant  may  answer  and  set  forth  whether,  etc. ;  and 
whether,  etc ;  and  prays  ft/  relief  be  prayed],  doth  demur,  and  for  cause  of 
demurrer  showeth  that  [state  causes  of  demurrer].  Wherefore,  and  for 
divers  other  errors  and  imperfections  appearing  in  the  said  bill,  the  defend- 
ant prays  the  judgment  of  this  honorable  court  whether  he  shall  be  com- 
pelled to  make  any  answer  to  such  part  of  the  said  bill  as  is  so  demurred 
unto  as  aforesaid,  and  prays  to  be  hence  dismissed  with  his  reasonable  costs 
in  this  behalf  sustained.  L.  M.,  Solicitor  for  Defendant 

G.  M.,  of  Counsel 


Demurrer  and  Answer. 

The  joint  and  several  demurrer  of  A.  B.  and  C.  D.  to  part,  and  the  joint  and 

several  answer  of  the  same  defendants  to  the  residue,  of  the  original  bill 

of  complaint  of  F.  A.  B.  and  E.  G.,  plaintiffs. 

These  defendants,  to  so  much  of  the  plaintiffs'  bill  as  prays  that  they  may 

be  decreed  to  transfer  to  the  said  plaintiffs,  as  the  executors  of  M.  L.  in  the 

said  bill  mentioned,  the  21-64th  shares  of  the  ship  called,  etc.,  in  the  said  bill 

mentioned,  and  that  the  said  defendant  C.  D.  may  be  decreed  to  transfer  to 

the  plaintiffs  the  21-64th  shares  of  the  brig  or  vessel  called,  etc.,  in  the  said 

bill  mentioned,  and  to  so  much  of  the  said  bill  as  prays  that  an  account  may 
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be  decreed  to  be  taken  of  all  the  dealings  and  transactions  between  these 
defendants  and  the  said  M.  L.  with  respect  or  in  relation  to  the  said  two' 
vessels,  and  of  all  sums  of  money  respectively  received  and  paid  by  these 
defendants  and  the  said  M.  L  respotively,  or  by  any  other  person  by  their 
or  any  of  their  respective  order,  or  for  their  or  any  of  their  use,  and  that 
these  defendants  should  be  decreed  to  pay  what  should  be  found  due  thereon, 
so  far  as  such  dealings  and  transactions  and  sums  of  money,  or  any  or  either 
of  them,  relate  to  or  concern  the  said  31-64th  shares  of  the  said  vessel  called^ 
etc.,  or  the  said  21-64th  shares  of  the  said  vessel  called,  etc.,  and  the  freights 
or  freight,  or  any  shares  or  share  of  the  freights  or  freight,  of  such  vessels 
or  either  of  them,  and  to  so  much  of  the  said  bill  as  prays  further  or  other 
relief  with  respect  or  in  relation  to  the  said  shares  of  the  said  two  vessels 
respectively  or  the  freight  thereof  respectively. 

Cause  of  demurrer.]  These  defendants  do  demur,  and  for  cause  of  de- 
murrer show  that  the  said  plaintiifs  have  not  made  or  stated  such  a  case  as 
entitles  them  in  a  court  of  equity  to  the  relief  so  prayed  for,  or  any  part 
thereof ;  and  these  defendants  humbly  pray  the  judgment  of  the  court  as  to 
such  parts  of  the  bill  as  they  have  so  demurred  to  as  aforesaid. 

Answer  to  residue  of  bill.}  And  as  to  the  residue  of  the  said  bill,  that  is 
to  say,  all  the  discovery,  and  the  rest  of  the  relief,  by  the  said  bill  prayed, 
these  defendants  for  answer  thereto  severally  say,  they  admit  it  to  be  true 
that  Messrs.  G.  &  S.  were,  in  the  month  of,  etc.,  engaged  in  building  at  Liver- 
pool, on  their  own  account,  a  certain  brig  or  vessel,  and  that  in  the  month 
of,  etc.,  these  defendants  A.  B.  and  C.  D.  did  carry  on  business  together  in 
partnership  as  wine  merchants  and  general  dealers,  etc.,  et& 


Demurrer  to  a  Bill  of  Interpleader. 

The  demurrer  of,  etc. 

This  defendant,  by  protestation,  etc.,  doth  demur  in  law  to  the  said  bill, 
and  for  cause  of  demurrer  showeth  that,  although  the  said  plaintiflCs  said 
bill  is  upon  the  face  thereof  a  bill  of  interpleader,  yet  the  said  plaintiff  has 
not  annexed  to  his  said  bill  an  affidavit  that  he  doth  not  collude  concerning 
such  matters  with  any  of  the  defendants  thereto,  which  affidavit  ought, 
according  to  the  rules  of  this  court,  as  this  defendant  is  advised,  to  have 
been  made  by  the  said  plaintiff  and  annexed  to  the  said  bill ;  and  for  fur- 
ther cause  of  demurrer  this  defendant  further  showeth  that  the  said  bill 
does  not  contain  sufficient  matter  of  equity  whereupon  this  court  can  ground 
any  decree  in  favor  of  the  said  plaintiff,  or  give  the  said  plaintiff  any  relief 
against  this  defendant    Wherefore,  etc. 


Another  Demurrer  to  a  Bill  of  Interpleader. 

The  demurrer  of,  etc. 

This  defendant,  by  protestation,  eta,  doth  demur,  and  for  cause  of  de- 
murrer showeth  that  the  plaintiff  has  not  in  his  said  bill  of  interpleader 
shown  any  claim  or  right,  title  or  interest  whatsoever  in  this  defendant  in 
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or  to  the  said  estate  called  A.,  in  the  said  bill  particularly  mentioned  and 
described,  in  respect  whereof  this  defendant  ought  to  be  compelled  to  inter- 
plead with  C.  D.,  in  the  said  bill  named,  and  the  other  defendant  thereto^ 
Wherefore,  etc. 


Demurrer  to  Bill  of  Review. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  review  of  A.  B.,  complain- 
ant. 

[Commencement  as  on  p.  1308,  su.pra.'\ 

That  by  the  constant  rules  of  this  court  no  bill  of  review  ought  to  be  ad- 
mitted to  alter  or  change  matters  decreed,  only  for  error  in  law  appearing 
in  the  body  of  the  decree  as  it  is  drawn  up  and  enrolled,  or  for  new  matter 
arising  since  the  decree,  or  such  matter  of  which  the  complainant  in  the 
bill  of  review  could  not  have  notice  at  the  time  of  the  decree ;  but  this  de- 
fendant is  advised  that  the  matters  assigned  by  the  said  bill  of  review  for 
cause  of  reversal  of  the  said  decree,  as  the  same  thereby  appear  by  said 
complainant's  bill,  are  neither  any  error  in  law  apparent  in  the  body  of  this 
decree,  nor  any  such  new  matter  as  aforesaid,  but  a  misjudgment  in  mat- 
ters of  form  only,  and  not  in  point  of  right ;  and  that  the  statement  con- 
tained in  the  said  bill  of  review  of  the  abatement  of  the  suit  before  the 
decree  passed  is  merely  an  exception  in  point  of  form.    Wherefore,  etc. 


Demurrer  to  a  Bill  of  Review  and  Supplemental  BiU. 

These  defendants,  by  protestation,  etc.,  do  demur  in  law  thereto,  and  for 
cause  of  demurrer  show  that  there  are  no  errors  m  the  record  and  prem- 
ises, and  in  the  decree  of  the day  of ,  in  the  said  bill  of  review  and 

supplemental  bill  mentioned,  nor  is  there  any  sufficient  matter  alleged  in 
the  said  bill  of  review  and  supplemental  bill  to  entitle  the  said  plaintiflE  to 
reverse  the  said  decree ;  and  for  divers  other  defects  and  errors  appearing 
in  the  said  bill  of  review  and  supplemental  bill,  these  defendants  do  demur 
in  law  thereto ;  and  these  defendants,  for  further  cause  of  demurrer,  humbly 
show  that,  under  the  rules  of  this  honorable  court,  no  supplemental  or  new 
bill  in  the  nature  of  a  bill  of  review,  grounded  upon  any  new  matter  discov- 
ered or  pretended  to  be  discovered  since  the  pronouncing  of  any  decree  of 
this  court,  in  order  to  the  reversing  or  varying  of  such  decree,  shall  be  ex- 
hibited without  the  special  leave  of  the  court  first  obtained  for  that  purpose ; 
wherefore,  and  for  that  the  said  plaintiff  does  not  allege  by  the  said  bill  of 
review  and  supplemental  or  new  bill  that  he  had  first  obtained  leave  of  this 
court  for  exhibiting  the  said  bill  of  review  and  supplemental  or  new  bill, 
these  defendants  demur  in  law  thereto,  and  humbly  pray  the  judgment  of 
the  court  whether  they  ought  to  be  compelled  to  put  in  any  further  or  other 
answer  to  the  said  plaintiflE's  said  bill  of  review  and  supplemental  or  new 
bill,  and  humbly  pray  to  be  hence  dismissed  with  their  reasonable  costs  in 
this  behalf  most  wrongfully  sustained. 
^■6 
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Demv/rrer  to  Supplemental  BiU. 

The  demurrer  of  0.  D.,  defendant,  to  the  supplemental  bill  of  A.  R,  com- 
plainant 
This  defendant  [as  in  general  demwrer  at  p.  1S08,  supra] ;  that  this  de- 
fendant, as  appears  by  the  said  suppletweatal  bill,  is  not  a  party  to  the  orig- 
inal bill  therein  in  part  stated  and  set  forth ;  nor  does  it  appear  by  the  said 
supplemental  bill  that  any  new  matter  has  or  is  pretended  to  have  arisen 
since  the  said  original  bfU  was  filed,  or  that  there  is  any  reason  why  this 
-defendant  should  not,  if  necessary,  be  made  a  party  thereto  by  amendoaent. 
Wherefore,  etc.  [conclude  as  in  general  demurrer  at  p.  1S09,  sMprd^ 


Plea,  Certificate  and  Affidavit. 

IN   THE  CIRCUIT  COURT    OF  THE   UNITED   STATES   FOB   THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 


-  In  Eqditt. 


Between  John  Jones,  PlaintiflE, 

and 
Robert  Roe  and  Richard  Doe,  De- 
fendants. 

The  plea  of  the  above-named  defendant  Richard  Doe  to  the  bill  of  com- 
plaint of  the  above-named  plaintiff. 
I,  the  defendant  Richard  Doe,  by  protestation,  not  confessing  or  acknowl- 
-edging  all  or  any  part  of  the  matters  or  things  in  the  said  bill  of  complaint 
mentioned  to  be  true  in  such  manner  and  form  as  the  same  are  therein  set 
forth  and  alleged,  do  plead  thereto,  and  for  plea  say  that  I  am  not  the  ad- 
ministrator of  the  estate  of  Mary  Doe  as  in  the  said  bill  alleged,  and  that 
-the  administrator  of  said  Mary  Doe  is  one  Charles  Borden,  which  said  ad- 
ministrator ought  to  be  made  a  party  or  parties  to  the  said  bill,  as  I  am  ad- 
vised ;  all  which  matters  and  things  I  aver  to  be  true,  and  plead  the  same 
to  the  said  bill,  and  humbly  crave  the  judgment  of  this  honorable  court 
whether  I  ought  to  be  compelled  to  make  any  further  or  other  answer  to 
the  said  bill  Samuel  B.  Horne, 

Solicitor  and  of  Counsel  for  Defendant  Richard  Doe, 
120  Broadway,  New  York. 
I  hereby  certify  that  the  foregoing  plea  is  in  my  opinion  well  founded  in 
point  of  law.    New  York,  August  9,  1889.       Samuel  B.  Hoene, 

Of  Counsel  for  Defendant  Richard  Doe. 
State  of  Nev?  York,  \ 

City  and  County  of  New  York,  V  gg_ 
Southern  District  of  New  York.  ' 

Richard  Doe,  being  duly  sworn,  deposes  and  says :  —  I  am  one  of  the  above- 
.named  defendants.  The  foregoing  plea  is  true  in  point  of  fact,  and  is  not 
'interposed  for  delay. 

Sworn  to  before  me  this  9  th  day  of  August,  1889.  Richabd  Doe. 

'[SBAi..]      George  Gascoigne, 

Notary  Public,  N.  Y.  C. 
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Plea  to  Part,  and  Answer  to  Residue  of  Bill. 

The  plea  of ,  defendant  [or,  one  of  the  defendants],  to  part,  and  the 

answer  of  the  same  defendant  to  the  residue,  of  the  bill  of  complaint 

of ,  plaintiff  \or,  the  joint  plea  and  answer,  or,  the  joint  and 

several  plea  and  answer,  according  to  dreumstances]. 
This  defendant,  to  all  the  relief  sought  by  the  said  bill,  and  also  to  all  the 
discovery  thereby  sought,  except  the  discovery  sought  by  or  in  respect  of 
[so  much  of  the  said  bill  as  prays  that  this  defendant  may  answer  and  set 
forth]  whether,  etc.  \here  the  language  of  the  interrogatories  which  it  is  nec- 
essary to  answer  must  be  introduced],  this  defendant  does  plead  in  bar,  and 
for  plea  saith,  etc.  [here  follows  the  plea]. 

All  which  matters  and  things  this  defendant  does  aver  to  be  true,  and 
Aoa.\  plead  the  same  in  bar  to  the  whole  of  the  said  bill,  except  such  part  of 
the  discovery  thereby  sought  as  aforesaid;  and  this  defendant  humbly 
prays  the  judgment  of  this  honorable  court  whether  he  ought  to  be  com- 
pelled to  make  any  further  or  other  answer  to  so  much  of  the  said  bUI  as  is 
hereby  pleaded  to,  and  he  prays  to  be  hence  dismissed  with  his  costs. 

And  for  answer  to  such  parts  of  the  said  bill  as  are  excepted  this  defend- 
ant says  that,  etc.  [here  the  answer  follows],  [Counsel's  signature.] 


Plea  of  Want  of  Interest  of  Defendant. 

[Title  as  on  p.  338,  supra.  J 

As  to  so  much  of  and  such  parts  of  the  plaintiff's  bill  as  charges  that  this 
defendant  is  interested  in  the  personal  estate  of  A.  B.,  the  testator  in  the  said 
bill  named,  and  seeks  an  account  of  the  said  testator's  personal  estate,  this 
defendant  pleads  thereto,  and  for  plea  saith  that  he  is  merely  a  subscribing 
witness  to  said  testator's  will,  and  in  no  wise  interested  therein ;  and  this 
defendant  avers  that  he  has  not,  nor  ever  had,  or  pretended  to  have,  nor 
does  he  or  did  he  ever  claim  any  right,  title  or  interest  whatsoever  in  the 
personal  estate  of  the  said  testator,  or  any  part  thereof,  and  that  the  said 
plaintiff  has  no  right  to  institute  this  or  any  other  suit  against  him  in  re- 
spect thereof.  All  which  said  matters  and  things  this  defendant  doth  aver 
and  plead  in  bar  to  so  much  of  the  said  plaintiff's  bill  as  hereinbefore  par- 
ticularly mentioned  and  pleaded  to.  And  this  defendant,  not  waiving  his 
said  plea,  but  relying  thereon,  and  for  better  supporting  the  same,  for 
answer  to  so  much  of  the  said  bill  as  aforesaid,  saith  he  denies  that  he  now 
is,  or  ever  was,  interested  in  the  personal  estate  of  the  said  testator  or  any 
part  thereof. 


Plea  of  Former  Suit  Depending. 

[Title  as  on  p.  338,  supra.] 

That  at  a  term  of  the court .  which  was  held  in  the  year ,  the 

said  present  plaintiff  exhibited  his  bill  of  complaint  in  this  honorable  court 
against  this  defendant  and  one  M.  N.  for  an  account  of  the  moneys  raised 
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by  the  sale  of  the  plantations  and  other  estates  in  the  said  plaintiff's  present 
bill  mentioned,  and  claiming  such  shares  and  proportions  thereof,  and  such 
rights  and  interests  therein,  as  he  now  claims  by  his  present  bill ;  and  pray- 
ing relief  against  this  defendant  in  the  same  manner,  and  for  the  same 
matters,  and  ta  the  same  effect,  as  the  said  plaintiff  now  prays  by  his  said 
present  bill ;  and  this  defendant  and  the  said  M.  N.  appeared  and  put  in 
their  answer  to  the  said  former  bill,  and  the  said  plaintiff  replied  thereto, 
and  witnesses  were  examined  on  both  sides,  and  their  depositions  duly  pub- 
lished, and  the  said  former  bill  and  the  several  proceedings  in  the  said 
former  cause,  as  this  defendant  avers,  now  remain  depending,  and  as  of 
record  in  this  honorable  court,  the  said  cause  being  yet  undetermined  and 
undismissed ;  all  which  several  matters  and  things  this  defendant  doth  aver, 
and  pleads  the  said  former  bill,  answer,  and  the  several  proceedings  in  the 
said  former  suit,  in  bar  to  the  said  plaintiff's  present  bill ;  and  humbly  de- 
mands the  judgment  of  this  honorable  court  whether  he  shall  be  put  to 
make  any  further  or  other  answer  thereto ;  and  prays  to  be  hence  dismissed 
with  his  costs  and  charges  in  this  behalf  sustained. 


Plea  of  Stated  Account. 

[Title  as  at  p.  SS8,  supra.\ 

As  to  so  much  and  such  parts  of  the  said  plaintiff's  bill  as  seeks  an  ac- 
count of  and  concerning  the  dealings  and  transactions  therein  alleged  to 
have  taken  place  between  the  said  plaintiff  and  this  defendant,  at  any  time 

before  the day  of ,  in  the  year ,  this  defendant  for  plea  thereto 

saith  that  on  the day  of ,  which  was  previously  to  the  said  bill  of 

complaint  being  filed,  the  said  plaintiff  and  this  defendant  did  make  up, 
state  and  settle  an  account  in  writing,  a  counterpart  whereof  was  then  de- 
livered to  the  said  plaintiff',  of  all  sums  of  money  which  this  defendant  had 
before  that  time,  by  the  order  and  direction  and  for  the  use  of  the  said 
plaintiff,  received,  and  of  all  matters  and  things  thereunto  relating,  or  at 

any  time  before  the  said day  of being  or  depending  between  the 

said  plaintiff  and  this  defendant  (and  in  respect  whereof  the  said  plaintiff's 
bill  of  complaint  has  been  since  filed),  and  the  said  plaintiff,  after  a  strict 
examination  of  the  said  account,  and  every  item  and  particular  thereof, 
wliich  this  defendant  avers  according  to  his  best  knowledge  and  belief  to 
be  true  and  just,  did  approve  and  allow  the  same,  and  actually  received  from 

this  defendant  the  sum  of  $ ,  the  balance  of  the  said  account,  which  by 

the  said  account  appeared  to  be  justly  due  to  him  from  this  defendant ;  and 
the  said  plaintiff  thereupon,  and  on  the day  of ,  gave  to  this  de- 
fendant a  receipt  or  acquittance  for  the  same,  under  his  hand,  in  full  of  all 
demands,  and  which  said  receipt  or  acquittance  is  in  the  words  and  figures 
following  (that  is  to  say),  {here  state  the  receipt  verbatim],  as  by  the  said 
receipt  or  acquittance,  now  in  the  possession  of  this  defendant,  and  ready 
to  be  produced  to  this  honorable  court,  will  appear.    Therefore,  etc. 
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Plea  to  a  Supplemental  Bill. 

[Title  as  at  p.  S38,  supra.] 

That  the  several  matters  and  things  in  the  said  complainant's  present  bill 
stated  and  set  forth  by  way  of  supplement  arose  and  were  well  known  to  the 
said  complainant  before  and  at  the  time  the  said  complainant  filed  his  original 
bill  in  this  cause ;  and  that  such  said  several  matters  and  things  can  now 
be  introduced  and  ought  so  to  be,  if  necessary,  by  amending  the  said  orig- 
inal bill.    "Wherefore,  eta 


Plea  to  a  Bill  of  Revivor. 

[Title  as  at  p.  SS8,  supra.] 

That  the  said  plaintiff  is  not,  as  stated  in  the  said  bill  of  revivor,  the  per- 
sonal representative  of  A.  B.,  deceased,  the  testator  therein  named,  and  as 
such  entitled  to  i-evive  the  said  suit  in  the  said  bill  of  revivor  mentioned 
against  this  defendant ;  but  the  said  plaintiff  is  the  administrator  only  of 

G  D.,  late  of,  etc.,  deceased,  who  died  intestate  on  the day  of last, 

and  was  the  sole  executor  of  the  said  A.  B. ;  and  that  letters  of  administrar 
tion  of  the  goods  and  estate  of  the  said  A.  B.,  unadministered  by  the  said 
C.  D.  in  his  life-time,  have,  since  the  death  of  the  said  0.  D.,  been  duly 
granted  by  the  proper  court  to  E.  F.,  of,  eta,  who  thereby  became,  and  now 
is,  the  legal  personal  representative  of  the  said  A,  B. 

Wherefore  the  said  defendant  demands  the  judgment  of  this  honorable 
court  whether  he  shall  be  compelled  to  answer  the  said  plaintiff's  bill,  and 
humbly  prays  to  be  dismissed  with  his  reasonable  costs  in  this  behalf  sus- 
tained. 


Cormnencement  of  Separate  Answer  of  Wife. 

The  answer  of  C.  B.,  one  of  the  above-named  defendants,  and  the  wife 
of  [the  defendant]  A.  B.,  to  the  bill,  eta 

In  answer  to  the  said  bill,  I,  C.  B.,  answering  separately  from  my  husband, 

in  pursuance  of  an  order  of  this  honorable  court,  dated  the day  of , 

18 — ,  authorizing  me  so  to  do,  say  as  follows : . 


Answer  and  Oath. 

CIRCUIT  COURT  OF  THE  UNITED  STATES    FOR  THE   SOUTHERN 
DISTRICT  OF  NEW  YORK, 

Fredeeick    Feancis   and   Joseph    ) 

Canton  x    t-,      

y  In  Equity. 
vs.  ' 

John  Hestbb.  J 

The  answer  of  the  above-named  defendant  to  the  bill  of  complaint  of  the 

above-named  plaintiffs. 

In  answer  to  the  said  bill,  I,  John  Hester,  say  as  follows : — 

1.  I  admit  that  I  was  on  the  1st  day  of  June,  1864,  seized  in  fee-simple  of 

the  premises  in  the  first  ])aragraph  of  the  said  bill  mentioned.    And  I  admit 
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that  the  indenture  in  the  said  first  paragraph  of  the  said  bill  mentioned 
was  of  such  date,  and  made  between  such  parties,  as  in  the  first  said  para- 
graph of  the  said  bill  alleged,  and  that  the  same  was  executed  by  me.  I 
believe  that  the  said  indenture  was  not  executed  by  Charles  Ames  in  the 
said  bill  mentioned.  I  believe  that  the  said  indenture  was  of  or  to  the  pur- 
port and  effect  in  the  said  first  paragraph  of  the  said  bill  in  that  behalf  set 
forth ;  but  for  my  greater  certainty  I  crave  to  refer  to  the  same  when  pro- 
duced to  this  honorable  court. 

2.  I  do  not  know  and  cannot  set  forth  as  to  my  belief  or  otherwise  whether 
the  said  Charles  Ames  died  on  the  7th  day  of  May,  1867,  or  when  he  died; 
or  whether  or  not  having  by  his  will  and  whether  or  not  dated  the  10th 
day  of  January,  1867,  or  of  what  other  date,  devised  to  the  plaintiffs  and 
their  heirs  all  estates  vested  in  him  by  way  of  mortgage,  or  appointed  the 
plaintiffs  to  be  his  executors ;  nor  whether  the  said  will  was  or  not  on  the 
1st  day  of  July,  1867,  or  when,  in  fact,  proved  by  the  plaintiffs  in  the  sur- 
rogate's court  for  the  city  and  county  of  New  York,  or  how  otherwise ;  nor 
whether  the  said  plaintiffs  thereby  or  in  fact  became,  nor  whether  they 
now  are,  the  legal  personal  representatives  of  the  said  Charles  Ames ;  but 
I  have  no  reason  to  doubt  that  the  facts  are  as  in  that  behalf  alleged  in  the 
said  bill. 

8.  The  said  Charles  Ames  was  a  bachelor,  without  any  near  relations, 
and  for  many  years  previously  to  the  year  1864,  and  thenceforward  to  his 
death,  he  suffered  from  continued  ill  health  and  infirmity.  My  mother, 
Sarah  Hester,  was  in  the  service  of  the  said  Charles  Ames  as  housekeeper 
from  the  year  1855  down  to  the  time  of  the  death  of  the  said  Charles  Ames, 
and  was  in  continual  attendance  upon  him ;  and  the  said  Charles  Ames 
frequently  expressed  to  my  said  mothef  his  gratitude  for  her  attention  to 
his  comfort  in  that  his  illness. 

4.  I  attained  my  age  of  twenty-one  years  in  the  year  1864.  In  the  early 
part  of  that  year  my  said  mother  applied  to  the  said  Charles  Ames  to  ad- 
vance me  the  sum  of  one  thousand  dollars  to  enable  me  to  enter  business, 
which  he  agreed  to  do  on  having  the  repayment  thereof  with  interest  se- 
cured by  the  said  indenture  of  the  1st  day  of  June,  1864. 

5.  In  the  month  of  May,  1864,  the  said  Charles  Ames  wrote,  signed,  and 
sent  to  me  a  letter  bearing  no  date,  containing  the  words  and  figures  follow- 
ing (that  is  to  say) : —  "  All  is  arranged  about  the  security  you  are  to  give  me. 
I  hope  I  shall  never  have  occasion  to  enforce  it ;  and  that  nothing  will 
compel  me  to  change  my  intention  of  rewarding  your  mother  and  yourself 
for  her  long  and  faithful  services  to  me,"  —  as  by  such  letter  when  produced 
will  appear. 

6.  I  have  never  made  any  payments  whatsoever  on  account  of  interest 
due  on  the  said  indenture,  and  I  was  never  called  upon  to  pay  interest 
thereon  by  the  said  Charles  Ames  in  his  life-tima 

7.  My  said  mother  died  on  the  27th  day  of  December,  1867. 

a  Under  the  circumstances  hereinbefore  appearing  I  submit  that  noth- 
ing is  due  on  the  said  indenture  from  me  to  the  plaintiffs,  whether  as  such 
alleged  personal  representatives  or  otherwise,  but  I  admit  that  nothing  has 
ever  been  paid  on  account  of  the  principal  money  secured  thereby. 

9.  I  do  not  know,  and  cannot  set  forth,  as  to  my  belief  or  otherwise^ 
whether  the  plaintiffs  did  on  the  7th  day  of  April,  1873,  discover,  but  I  ad- 
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mit  that  it  is  the  fact  that  I  intend  to  pull  down  the  said  house  in  the  said 
bill  mentioned,  and  that  I  have  advertised  the  bricks  composing  the  same 
to  be  sold  as  building  materials.  I  deny  that  it  is  true  that  I  have  entered 
into  a  contract  with  James  Alldis  or  with  any  other  person  for  the  execu- 
tion of  the  work  of  pulling  down  the  same. 

10.  I  admit  that  if  the  said  house  be  pulled  down  the  said  premises 
would  be  an  insufficient  security  for  the  sum  of  $1,000  with  interest  thereon 
at  the  rate  of  five  per  centum  per  annum  from  the  Ist  day  of  June,  1864 
But  I  s^:>biuit  that  I  have  a  right  to  pull  down  the  said  house,  and  to  sell 
the  bricks  composing  the  same  as  building  materials,  and  that  the  injunc- 
tion awarded  against  me  by  this  honorable  court  on  the  16th  day  of  April, 
1873,  ought  to  be  dissolved,  and  that  the  said  bill  ought  to  be  dismissed 
with  costs.  John  Hesteb. 

"Welxinqton  B.  Smith, 

Solicitor  for  John  Hester, 

120  Broadway,  New  York. 


Defendants  Oath  to  Answer. 

State  op  New  Yokk, 

City  and  County  of  New  York, 

Southern  District  of  New  York. 

John  Hester,  being  duly  sworn,  deposes  and  says :  —  I  am  the  above- 
named  defendant  So  much  of  the  foregoing  answer  as  concerns  my  own 
acts  and  deeds  is  true  to  the  best  of  my  own  knowledge ;  and  so  much 
thereof  as  concerns  the  acts  or  deeds  of  any  other  person  or  persons,  I  be- 
lieve to  be  true.  JOHN  Hesteb. 

Sworn  to  before  me  this  20th  day  of  July,  187& 
[seal.]  George  Gascoigne, 

Notary  Public,  New  York  County. 


ItepUcation. 

CIRCUIT  COURT  OF   THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK 

John  Jones,  Plaintiff, 

vs. 
John  Doe  and  Richard  Roe,  De- 
fendants. 

This  repliant,  John  Jones,  saving  and  reserving  to  himself  all  and  all 
manner  of  advantage  of  exception  which  may  be  had  and  taken  to  the 
manifold  errors,  uncertainties  and  insuflBciencies  of  the  answer  of  the  said 
defendants,  for  replication  thereunto  saith  that  he  doth  and  will  aver,  main- 
tain and  prove  his  said  bill  to  be  true,  certain  and  sufficient  in  the  law  to  be 
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answered  unto  by  the  said  defendants,  and  that  the  answer  of  the  said  de- 
fendants is  very  uncertain,  evasive  and  insufficient  in  law  to  be  replied 
unto  by  this  repliant;  without  that,  that  any  other  matter  or  thing  in  the 
said  answer  contained,  material  or  effectual  in  the  law  to  be  replied  unto, 
and  not  herein  and  hereby  well  and  sufficiently  replied  unto,  confessed  or 
avoided,  traversed  or  denied,  is  true ;  all  which  matters  and  things  this  re- 
pliant is  ready  to  aver,  maintain  and  prove  as  this  honorable  court  shall 
direct,  and  humbly  prays  as  in  and  by  his  said  bill  he  hath  already  prayed. 

John  H.  Hubbaed, 

Solicitor  for  Plaintiff, 

130  Broadway,  New  York. 


Petition  hy  Infant  for  Appointment  of  a  Guardian  ad  Litem. 

[Title  of  cause.'] 
To  the  Chancellor,  etc:  — 

The  petition  of  C.  D.,  of ,  the  [or,  a]  defendant  in  this  suit,  respect- 
fully showeth  that  your  petitioner  is  an  infant  over  the  age  of  fourteen 
years,  to  wit,  of  the  age  of  fifteen  years  and  upwards ;  that  the  bill  in  this 
cause  was  filed  against  your  petitioner  [and  otiiers\  for  the  foreclosure  of  a 
mortgage  alleged  to  have  been  executed  by  the  father  of  your  petitioner 
(who  is  now  deceased),  in  his  life-time,  to  the  complainant,  and  praying  for 
a  sale  of  the  mortgaged  premises.  And  your  petitioner  further  shows  that 
she  claims  an  interest  in  the  said  mortgaged  premises  as  heir-at-law  of  her 
father ;  and  that  she  has  been  served  with  a  subpcena  in  said  cause  requir- 
ing her  to  appear  and  answer  the  said  bill,  returnable  on  the  day  of 

instant 

Your  petitioner  therefore  prays  that  L.  M.,  a  solicitor  of  this  court  resid- 
ing in ,  may  be  appointed  the  guardian  ad  litem  of  your  petitioner,  to 

appear  and  defend  this  suit  on  her  behalf.    And  your  petitioner  will  ever 
pray,  etc. 


Petition  iy  Complainant  for  Appointment  of  a  Guardian  ad 
Litem  for  an  Infant  Defendant. 

[Commence  as  in  preceding  form,] 

The  petition  of  A.  B.,  the  complainant  in  this  suit,  respectfully  showeth 
that  the  bill  in  this  suit  was  filed  against  the  defendant  to  foreclose  a  mort- 
gage executed  by  the  father  of  said  defendant  (who  is  now  deceased),  in  his 
life-time,  to  your  petitioner,  and  praying  for  a  sale  of  the  mortgaged  prem- 
ises ;  and  that  the  said  defendant  claims  an  interest  in  the  said  premises  as 
heir-at-law  of  her  father.    And  your  petitioner  further  shows  that  the  said 

G  D.  resides  in ,  and  is,  as  he  is  informed  and  believes,  an  infant  over 

the  age  of  fourteen  years,  to  wit,  of  the  age  of  fifteen  years  and  upwards. 

And  that  on  the day  of ,  a  subpoena  in  this  cause  was  duly  served 

on  the  said  C.  D.  requiring  her  to  appear  to  and  answer  the  said  bill,  re- 
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turnable  on  the day  of  last     And  your  petitioner  further  shown 

that  although  more  than days  have  elapsed  since  the  appearance  day 

mentioned  in  said  subpoena,  no  guardian  ad  litem  hath  as  yet  been  appointed 
for  such  infant,  or  applied  for  by  her  or  by  any  person  on  her  behalf,  to  the 
knowledge  or  belief  of  your  petitioner. 

Your  petitioner  therefore  prays  that  L.  M.,  the  register  of  this  court,  may 
be  appointed  guardian  ad  litem  of  such  infant  defendant,  to  appear  and  de- 
fend this  suit  in  her  behalf. 

And  your  petitioner,  etc. 


Petition  for  Bemoval  from  a  State  Court  to  a  Ci/rcmt  Court 
of  the  United  States. 

SUPREME  COURT,  COUNTY  OF  NEW  YORK. 

John  Jones,  Plaintifif,   1 

vs.  y 

Robert  Roe,  Defendant  J 

To  the  Honorable  the  Supreme  Court  of  the  State  of  New  YorJe,  held  in  and 
for  the  County  of  New  York: 

Your  petitioner  respectfully  shows  to  this  honorable  court  that  the  mat- 
ter and  amount  in  dispute  in  the  above-entitled  suit  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two  thousand  dollars. 

That  the  controversy  in  said  suit  is  between  citizens  of  difierent  States, 
and  that  your  petitioner,  the  defendant  in  the  above-entitled  suit  was  at 
the  time  of  the  commencement  of  the  suit  and  still  is,  a  resident  of  and  a 
citizen  of  the  city  of  Boston,  in  the  county  of  Middlesex,  in  the  State  of 
Massachusetts,  and  a  non-resident  of  the  State  of  New  York,  and  that  the 
plaintiff,  John  Jones,  was  then,  and  still  is,  a  resident  and  citizen  of  the 
city,  county  and  State  of  New  York. 

And  your  petitioner  ofifers  herewith  a  good  and  sufficient  surety  for  his 
entering  in  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  on  the  first  day  of  its  next  session,  a  copy  of  the  record  in 
this  suit,  and  for  paying  all  costs  that  may  be  awarded  by  said  circuit  court 
if  said  court  shall  hold  that  this  suit  was  wrongfully  or  improperly  re- 
moved thereto. 

And  he  prays  this  honorable  court  to  proceed  no  further  herein,  except 
to  make  the  order  of  removal  required  by  law,  and  to  accept  the  said  surety 
and  bond,  and  to  cause  the  record  herein  to  be  removed  into  said  circuit 
court  of  the  United  States  in  and  for  the  southern  district  of  New  York ; 
and  he  will  ever  pray.  James  Landon. 

Smith  &  Beers,  Petitioner's  Attorneys, 
211  Broadway,  New  York,  N.  Y. 

City  and  County  of  New  York. 

Robert  Roe  deposes  and  says :  —  I  am  the  above-named  petitioner.  The 
foregoing  petition  is  true  to  my  own  knowledge,  except  as  to  the  matters 
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therein  stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  I  believe  it  to  be  true.  Robeet  Roe. 

Sworn  to  before  me  this  18th  day  of  December,  1889. 
[li.  S.]       George  Gascoigne,  Notary  Public, 
New  York  County. 

On  this  18th  day  of  December,  1889,  in  the  city  and  county  of  New  York, 
before  me,  a  notary  public  in  and  for  the  city  and  county  of  New  York, 
personally  appeared  Robert  Roe, 'to  me  known  to  be  the  individual  who 
executed  the  foregoing  petition,  and  then  and  there  acknowledged  to  me 
that  he  had  executed  the  same. 

[L.  S.]       George  Gascoigne,  Notary  Public, 
New  York  County. 


Bond  on  Removal. 

Know  all  Men  by  these  Presents,  that  Robert  Roe,  of  Boston,  Massachu- 
setts, as  principal,  and  James  Martin  as  surety,  are  holden  and  stand  firmly 
bound  unto  John  Jones  in  the  penal  sum  of  one  thousand  dollars,  for  the 
payment  whereof  well  and  truly  to  be  made  unto  the  said  John  Jones,  his 
heirs,  representatives  and  assigns,  we  bind  ourselves,  our  heirs,  representa- 
tives and  assigns,  jointly  and  severally  firmly  by  these  presents. 

Upon  condition,  nevertheless,  that  whereas  the  said  Robert  Roe  has  peti- 
tioned the  Supreme  Court  of  the  State  of  New  York,  held  in  and  for  the 
county  of  New  York,  for  the  removal  of  a  certain  cause  therein  pending, 
wherein  the  said  John  Jones  is  plaintiff  and  the  said  Robert  Roe  is  defend- 
ant, to  the  circuit  court  of  the  United  States  in  and  for  the  southern  dis- 
trict of  New  York :  — 

Now,  if  the  said  Robert  Roe  shall  enter  in  the  said  circuit  court  of  the 
United  States,  on  the  first  day  of  its  next  session,  3  copy  of  the  record  in 
said  suit,  and  shall  well  and  truly  pay  all  costs  that  may  be  awarded  by 
said  circuit  court  of  the  United  States,  if  said  court  shall  hold  that  said  suit 
was  wrongfully  or  improperly  removed  thereto,  then  this  obligation  shall 
be  void ;  otherwise  it  shall  remain  in  full  force  and  virtue. 

In  witness  whereof  the  said  Robert  Roe  and  James  Martin  have  hereunto 
set  their  hands  and  seals  this  15th  day  of  December,  A.  D.  1893. 

Robert  Roe.        [L.  S.] 
James  Martin.     [L.  S.] 
City  and  County  of  New  York. 

James  Martin,  being  duly  sworn,  deposes  and  says :  —  I  reside  in  the 
city,  county  and  State  of  New  York,  and  am  a  freeholder  therein ;  and  am 
worth  the  sum  of  two  thousand  dollars  over  and  above  all  property  exempt 
from  sale  on  execution.  James  Martin. 

Sworn  to  before  me  this  18th  day  of  December,  1889. 
[SEAL.]  George  Gascoigne, 

Notary  Public,  New  York  County. 

On  this  18th  day  of  December,  1889,  in  the  city  and  county  of  New  York, 
before  me,  a  notary  public  in  and  for  the  city  and  county  of  New  York, 
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personally  appeared  the  above-named  Robert  Roe,  of  Boston,  Massachusetts, 
and  James  Martin,  of  the  city  and  county  of  New  York,  both  of  whom  are 
to  me  known,  and  known  to  me  to  be  the  individuals  described  in  and  who- 
executed  the  foregoing  instrument,  and  then  and  there  each  of  them  sever- 
ally acknowledged  that  he  had  executed  the  foregoing  bond. 

[SEAi.]  Geoegb  Gascoigne, 

Notary  Public,  New  York  County. 

Approved  by  Georqb  C.  Baerett,  J.  S.  CX 


Notice  of  Deposition  under  United  States  Revised  Statutes. 

UNITED  STATES  CIRCUIT  COURT  FOR  THE  NORTHERN  DISTRICT 

OF  NEW  YORK. 
John  Jones,  Plaintiff,  -j 

vs.  I  In  Equitt. 

Thomas  Mowbray,  Defendant.  J 

Please  take  notice  that  the  complainant  herein  will  take  the  testimony 
of  John  Jones,  Charles  Hanchett  and  Emery  Fenn,  all  of  whom  reside  at 
the  city  of  New  York,  and  State  of  New  York,  and  others,  each  and  all  of 
whom  reside  more  than  one  hundred  (100)  miles  from  the  place  of  trial 
herein,  and  more  than  one  hundred  (100)  miles  from  any  place  at  which  a 
circuit  court  of  the  United  States  for  the  northern  district  of  New  York  i& 
appointed  to  be  held  by  law,  at  the  final  hearing  for  use  on  behalf  of  the 
complainant,  before  Walter  S.  Judd,  Esq.,  a  notary  public  in  and  for  the 
city  and  county  of  New  York,  who  is  not  of  counsel  nor  interested  in  this 
cause,  at  the  oflSce  of  Smith  &  Brown,  at  No.  27  Wall  street,  in  the  said 
city  of  New  York,  and  State  of  New  York,  on  the  3d  day  of  January,  1893, 
at  11  o'clock  A.  M.,  and  thereafter  from  day  to  day  as  the  taking  of  the  dep- 
ositions may  be  adjourned ;  and  such  testimony  will  be  so  taken  in  accord- 
ance with  the  provisions  of  sections  86;!,  864  and  865  of  the  Revised  Statutes- 
of  the  United  States  and  the  equity  rules. 

Smith  &  Beoavn, 

Complainant's  Solicitors, 

No.  27  Wall  Street,  New  York. 
Dated  New  York.  December  38,  1892. 
To  Henry  Poole,  Esq.,  Defendant's  Sohcitor, 

No.  377  Elm  Street,  Albany,  New  York. 


Notice  of  Taking  Testimony  in  ^Equity. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK. 

John  Jones,  Complainant,  \ 

vs.  [•  In  Equity. 

Richard  Boe,  Defendant  ' 

Notice  is  hereby  given  that  we  shall  proceed  to  take  proofs  for  final  hear- 
ing on  the  part  of  the  complainant  under  the  sixty-seventh  rule  of  thn 
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Supreme  Court  for  courts  in  equity,  as  amended,  or  in  accordance  with  the 
statutes  in  such  case  made  and  provided,  and  in  pursuance  of  the  rules  and 
practice  of  this  court,  orally  before  Donald  T.  Warner,  an  examiner  of  this 
court,  or  some  other  proper  oflScer,  under  said  statutes  and  rules,  at  room 
27,  Number  210,  Broadway,  New  York,  on  the  9th  day  of  May,  1894,  at  11 
o'clock  in  the  forenoon. 

The  names  and  residences  of  the  witnesses  who  live  at  a  greater  distance 
from  the  place  of  trial  than  one  hundred  miles,  whom  it  is  intended  to 
examine,  are  stated  below. 

You  are  invited  to  attend  and  cross-examine  any  witnesses  produced. 
The  examination  will  be  adjourned  from  day  to  day,  and  to  such  time  and 
place  as  may  be  required,  without  further  notice. 

Jones  &  Smith, 

Complainant's  Solicitors, 

No.  210  Broadway,  New  York. 
Dated  New  York  Qty,  July  1,  1893. 
To  Henry  Tbbrill,  Esq., 

Solicitor  for  Defendant. 
Names  of  witnesses  and  residences : — 

John  Hart,  of  Bingliamton,  New  York. 
Charles  Blake,  of  Hartford,  Connecticut 


Letters  Rogatory. 


United  States, 


District  of  Pennsylvania.  J  ^^ 
The  President  op  the  United  States,  To  any  Judge  or  Tribunal  having 
jurisdiction  of  civil  causes  at  Havana,  GEEBTiNa : 

Whereas,  a  certain  suit  is  pending  before  us  in  which  John  D.  Nelson, 
Henry  Abbott  and  Joseph  E.  Tatem  are  the  claimants  of  the  schooner  Per- 
severance and  cargo,  and  the  United  States  of  America  are  the  defendants ; 
and  it  has  been  suggested  to  us  that  there  are  witnesses  residing  within 
your  jurisdiction  without  whose  testimony  justice  cannot  completely  be 
done  between  the  said  parties :  — 

We  therefore  request  you  that  in  furtherance  of  justice  you  will,  by  the 
proper  and  usual  process  of  your  court,  cause  such  witness  or  witnesses  as 
shall  be  named  or  pointed  out  to  you  by  the  said  parties,  or  either  of  them, 
to  appear  before  you  or  some  competent  person  by  you  for  that  purpose  to 
be  appointed  and  authorized,  at  a  precise  time  and  place  by  you  to  be  fixed, 
and  there  to  answer  on  their  oaths  and  affirmations  to  the  several  interrog- 
atories hereunto  annexed ;  and  that  you  will  cause  their  depositions  to  be 
committed  to  writing  and  returned  to  us  under  cover,  duly  closed  and  sealed 
up  together  with  these  presents.  And  we  shall  be  ready  and  willing  to  do 
the  same  for  you  in  a  similar  case  when  required. 

Witness,  etc. 
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Letters  Rogatory. 

United  States  of  Ambmica,    i 
Southern  District  of  New  York.  \ 

The  President  of  the  United  States  of  America,  I'o  the  Presir 
[SEAL.]  dent  of  the  Court  at  S.  Angela  dei  Lombardie  in  the  Kingdom 

of  Italy,  Greeting  : 
Whereas  a  certain  suit  is  pending  in  our  circuit  court  for  the  southern 
district  of  New  York,  in  which  Giovanni  P.  Riva,  as  administrator  of  the 
estate  of  Angelo  di  Nicola,  deceased,  is  plaintiff,  and  the  New  York  Central 
and  Hudson  River  Railroad  Company  is  defendant,  and  it  has  been  sug- 
gested to  us  that  justice  cannot  completely  be  done  between  the  said  parties 
without  the  testimony  of  Grazia  Di  Ventuto,  Antonio  Torrello  and '  Maria 
Michela  Torrello,  all  of  whom  reside  at  Bagnoli  Irpino,  within  your  jurisdic- 
tion:— 

"We  therefore  request  you  that  in  furtherance  of  justice  you  will,  by  the 
proper  and  usual  process  of  yo;  r  court,  cause  said  Grazia  Di  Ventuto,  An- 
tonio Torrello  and  Maria  Michela  Torrello  to  appear  before  you  or  some 
competent  person  by  you  for  that  purpose  to  be  appointed  and  authorized, 
at  a  precise  time  and  place  by  you  to  be  fixed,  then  and  there  to  make  an- 
swer on  their  oaths  and  affirmations  to  the  several  interrogatories  hereunto 
annexed;  and  that  you  will  cause  their  depositions  to  be  committed  to  writ- 
ing and  to  be  returned  to  us  under  cover,  addressed  to  the  clerk  of  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of  New  York,  at  the 
city  of  New  York  and  State  of  New  York,  in  the  United  States  of  America, 
duly  closed  and  sealed  up  together  with  these  presents,  and  we  shall  be 
ready  and  willing  to  do  the  same  for  you  in  a  similar  case  when  required. 

Witness,  Hon.  Melville  W.  Fuller,  chief  justice  of  the  Supreme  Court  of 
the  United  States,  at  the  city  of  New  York,  the  24th  day  of  December,  in 
the  year  of  our  Lord  1891. 

John  A.  Shields,  Clerk.  [L.  S.] 


Order  for  Dedimus  Potestatem. 

AT  A  STATED  TERM  OF  THE  UNITED  STATES  DISTRICT  COURT 
HELD  AT  THE  UNITED  STATES  COURT  BUILDING  IN  THE 
CITY  OF  NEW  YORK,  FOR  THE  SOUTHERN  DISTRICT  OF  NEW 
YORK,  ON  THE  13TH  DAY  OF  APRIL,  1874 

Present :  the  Honorable  Samxtel  Blatohford,  the  District  Judgei. 

The  United  States  ] 

vs. 

S.  N.  Wolff  et  al. 

On  reading  and  filing  affidavit  of  plaintiff's  attorney  and  notice  of  motion, 

with  proof  of  due  service  thereof  on  attorneys  for  the  defendant,  Alphonse 

de  Riesthal,  who  only  has  appeared  herein,  George  Bliss,  Esq.,  appearing 
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for  the  plaintiff,  and  W.  J.  A.  Fuller,  Esq.,  for  the  defendant,  Alphonse  de 
Biesthal :  — 

It  is,  on  motion  of  Greorge  Bliss,  Esq.,  United  States  attorney,  ordered  that 
a  dedimus  potestatem  be  issued  in  this  cause  out  of  this  court,  directed  to 
the  United  States  consul,  and  to  such  deputy  or  representative  of  said  consul 
as  may  be  authorized  by  him  to  act  in  his  place  and  stead,  at  the  following- 
named  places,  respectively,  viz. :  —  To  B.  P.  Beauchamp,  United  States  consul 
at  Aix-la-Chapelle  (Aachen),  Germany,  and  his  deputy  or  representative ;  to 
W.  P.  Webster,  United  States  consul  at  Frankfort-on-the-Main,  and  his 
deputy  or  representative;  to  H.  Kreisman,  United  States  consul  at  Berlin, 
Prussia,  and  his  deputy  or  representative ;  to  J.  S.  Stuart,  United  States  con- 
sul at  Leipzic,  Germany,  and  his  deputy  or  representative ;  to  Daniel  McM. 
Gregg,  United  States  consul  at  Prague,  Austria,  and  his  deputy  or  repre- 
sentative ;  to  S.  H.  M.  Byers,  United  States  consul  at  Zurich,  Switzerland, 
and  his  deputy  or  representative, —  to  examine  the  following-named  persons 
under  oath  as  witnesses  herein,  viz. :  A.  Amberg,  and  the  person  or  persons 
composing  the  firm  of  A.  Hirsch  &  Co.,  of  Csissel,  Germany ;  S.  N.  "Wolff, 
of  Neidheim,  near  Cassel  aforesaid ;  the  person  or  persons  composing  the 
firm  of  Luttger  Brothers,  of  Petersmuhle,  near  Solingen,  Germany ;  Carl 
Aufermann,  of  Losenbaoh,  near  Liedenscheid,  Germany ;  V.  T.  Pospichel, 
of  Wiesenthal,  Bohemia ;  and  the  person  or  persons  composing  the  firm  of 
Leopold  Czech  &  Co.,  of  Haida,  Bohemia ;  the  person  or  persons  comprising^ 
the  firm  of  E,  Kreimer  &  Co.,  Berlin,  Prussia ;  W.  Wagner,  Jr.,  of  Platten- 
berg,  Switzerland,  and  T.  K  Lurman,  and  J.  W.  Maes,  of  Iserlohn,  Germany. 
It  is  further  ordered  that  the  examination  above  provided  for  shall  take 
place  during  the  months  of  July  and  August,  1874,  and  at  such  times  within 
said  months  as  is  hereinafter  designated. 

It  is  further  ordered  that  either  party  to  this  action  shall  have  liberty  to 
examine  not  only  the  witnesses  herein  named,  but  any  other  witnesses  that 
either  party  may  desire  to  examine  at  the  aforesaid  places  of  Aix-la-Chapelle, 
Frankfort-on-the-Main,  Berlin,  Leipzic,  Prague,  or  Zurich,  before  either  of 
the  persons  herein  authorized  to  take  testimony ;  provided,  however,  that 
the  names  of  said  witnesses  and  their  places  of  residence  shall  be  given  to- 
the  attorney  of  the  opposite  side  in  New  York  before  June  6,  1874,  or  such 
notice  be  given  m  Europe  to  the  opposite  counsel  acting  there  for  either 
party  to  this  action  in  either  of  the  aforesaid  places  of  Aix-la-Chapelle, 
Frankfort-on-the-Main,  Berlin,  Leipzic,  Prague,  or  Zurich,  where  such  other 
witnesses  are  to  be  examined  two  days  before  such  examination. 

It  is  further  ordered  that  prior  to  June  6,  1874,  the  attorneys  for  the  re- 
spective parties  shall  give  notice  in  New  York,  each  to  the  other,  of  the 
names  and  European  address  for  the  last  week  in  June,  1874,  of  the  counsel 
for  the  respective  parties  who  are  to  take  testimony  under  this  commission- 
It  is  further  ordered  that  the  examination  of  witnesses  shall  be  had  at 
the  following  places  in  the  following  order  and  not  otherwise,  viz. : —  First,, 
at  Aix-la-Chapelle,  next  at  Frankfort-on-the-Main,  next  at  Berlin,  next  at 
Leipzic,  next  at  Prague,  next  at  Zurich ;  that  four  weeks  shall  elapse  be- 
tween the  examination  of  witnesses  at  Prague  and  Zurich ;  that  the  exam- 
ination shall  commence  at  Aix-la-Chapelle  on  the  6th  day  of  July,  1874,  or 
within  two  days  thereafter ;  and  that  no  examination  shall  be  had  of  wit- 
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Desses  at  any  place  after  the  examination  has  been  finished  at  that  place,  or 
the  examination  of  witnesses  commenced  at  another  place. 

It  is  further  ordered  that  the  counsel  for  the  plaintiS  shall  have  with  him, 
at  any  and  all  said  examinations  of  said  witnesses  or  either  of  them,  all  the 
original  invoices  mentioned  in  the  declaration  herein,  or  copies  or  dupli- 
cates thereof,  and  which  are  in  the  possession  of  the  plaintiS,  and  that 
counsel  for  defendant  shall  have  full  and  free  inspection  tliereof,  and  lib- 
erty to  take  copies  of  the  same. 

It  is  further  ordered  that  all  directions  herein  contained  as  to  time,  place, 
order  and  manner  of  examination  of  said  witnesses  may  be  changed  or 
modified  by  the  written  consent  of  the  counsel  for  the  respective  parties  in 
Europe  or  in  New  York. 

It  is  further  ordered  that  the  examination  of  all  witnesses  under  this  com- 
mission shall  be  oral  or  taken  by  question  and  answer  in  the  usual  manner 
of  taking  oral  depositions  by  examination,  cross-examination  and  redirect 
examination ;  that  the  testimony  given  under  such  examination  shall  be 
reduced  to  writing,  signed  by  the  witnesses  and  certified  by  the  commission- 
ers respectively,  and  by  them  transmitted  by  mail  to  the  clerk  of  this  court 
at  the  city  of  New  York,  unless  otherwise  mutually  agreed  upon  by  said 
counsel  for  both  parties. 

It  is  further  ordered  that  all  testimony  taken  under  the  commission  pro- 
vided for  herein  shall  be  taken  subject  to  all  legal  objections  at  the  trial  of 
this  action.  Sam.  Blatchfoed. 


Final  Eecord  in  Equity. 

CIRCUIT  COURT  OF  THE  UNITED   STATES,  SOUTHERN  DISTRICT 

OF  NEW  YORK. 
John  Jones   "1 

vs.  I  In  EQtnTT. 

lloBERT  Rob.   J 

The  complainant  in  the  above-entitled  cause  filed  his  bill  of  complaint, 
which  is  hereunto  annexed,  on  2d  day  of  January,  1887,  and  the  writ  of 
subpoena  was  thereupon  issued,  and  returned  personally  served. 

An  appearance  was  duly  entered  for  the  defendant  by  Henry  Smith,  his 
solicitor,  and  on  the  first  Monday  of  March  thereafter  an  answer  to  said  bill 
of  complaint  was  filed,  the  same  being  hereto  annexed. 

On  the  first  Monday  of  April  thereafter,  the  complainant  filed  a  replica- 
tion, the  same  being  hereto  annexed. 

On  the  19th  day  of  March,  1887,  an  order  of  the  court  granting  to  the 
complainant  a  preliminary  injunction  as  prayed  for  in  the  bill  of  complaint 
was  filed  and  entered,  which  said  order  is  hereunto  annexed. 

Testimony  was  thereafter  taken  by  the  respective  parties,  and  filed  in  the 
clerk's  office  of  the  said  circuit  court 

Afterwards,  and  at  the  October  term  of  1888  of  said  court,  present  the 
Honorable  Nathaniel  D.  Shipman,  district  judge,  the  said  cause  came  on  to 
be  heard  on  the  pleadings  and  proofs,  and  was  argued  by  counsel.    On  the 
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3d  day  of  November,  1888,  a  decree  of  said  court  was  filed  and  entered  in 
favor  of  the  complainant,  by  which  it  was  adjudged  that  a  perpetual  in- 
junction should  issue  against  the  defendant,  and  that  an  accounting  be  had 
before  John  A.  Sliields,  master  of  said  court ;  the  said  order  being  hereto 
annexed. 

On  the  9th  day  of  June,  1889,  the  said  master  filed  his  report,  upon  which, 
and  on  the  11th  day  of  October,  1889,  the  said  court  caused  its  final  decree 
to  be  entered  herein,  the  same  being  hereto  annexed. 

And  the  costs  having  been  taxed  by  the  clerk  at  seven  hundred  and  fifty 
dollars,  the  process,  pleadings  and  decrees,  together  with  other  papers  filed 
in  said  cause,  are  duly  annexed  hereunto. 

Wherefore  let  the  said  John  Jones  recover  of  said  Robert  Roe  the  sum  of 
two  thousand  dollars  as  adjudged  in  said  final  decree,  together  with  the 
further  sum  of  seven  hundred  and  fifty  dollars,  the  cost  and  charges  as 
taxed,  making  in  the  aggregate  the  sum  of  two  thousand  seven  hundred 
and  fifty  dollars. 

Signed  and  enrolled  this  15th  day  of  November,  A.  B.  1889. 

John  A.  Shields,  Clerk. 


Decree  for  Spedfio  Performance  of  Agreement  for  Policy  of 

Insurance. 

OCTOBER  TERM,  185& 

United  States  Circuit  Court,  ) 
Massachusetts  District  ) 

Union  M.  Ins.  Co.  J 

vs.  y 

C.  M.  M.  Ins.  Co.    ) 

This  case  was  thence  continued  from  term  to  term  until  this  present 
term ;  when,  to  wit,  on  the  14th  day  of  November,  A.  D.  1858,  the  same 
came  on  to  be  heard  on  the  bill  and  answer  and  proofs  in  the  case,  and  was 
argued  by  counsel. 

And  it  appearing  to  the  court  that  the  plaintiffs,  through  their  agent, 
made  a  proposal  in  writing  for  insurance  which  contained  all  the  necessary 
terms  of  a  valid  contract  for  a  policy,  and  that  the  defendants  accepted  this 
proposal. 

That  this  acceptance  made  a  legal  contract  between  the  parties,  which  it 
is  the  duty  of  the  courtto  order  to  be  specifically  performed. 

That  as  it  is  admitted  that  the  plaintiffs  would  have  a  good  cause  of  action 
at  law  upon  a  policy,  if  issued  in  pursuance  of  the  contract,  there  should  be 
decreed  to  them  in  this  suit  what  they  would  be  entitled  to  recover  if  a 
policy  were  issued  and  that  which  was  agreed  to  be  done  were  actually 
done : — 

Thereupon  it  is  ordered,  adjudged  and  decreed  that  the  said  agreement 
so  entered  into  between  the  said  plaintiffs  and  the  said  defendants  set  forth 
in  the  bill  of  complaint,  and  proven  in  this  cause,  be  specifically  performed. 
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It  is  further  ordered,  adjudged  and  decreed  that  the  plaiotiflfs  recover  of 
the  said  defendants  the  sum  of  eight  thousand  seven  hundred  and  two  dol- 
lars and  forty-three  cents,  as  and  for  their  damage  in  this  behalf  sustained, 
a  deduction  having  been  firet  made  from  the  sum  agreed  to  be  issued  for 
premium  and  salvage,  and  also  the  sum  of  two  hundred  and  four  dollars 
twenty-four  cents,  for  their  cost  in  this  behalf  sustained. 


Decree  Rescinding  Contract  for  Fraud. 

This  cause  came  on  to  be  hoard  at  this  term,  and  was  argued  by  counsel, 
and  thereupon,  upon  consideration  thereof,  it  is  declared  by  the  court  that 
the  contract  of  sale,  and  the  conveyance  of  the  premises,  and  the  notes  of 
the  said  Daniel  thereupon,  as  set  forth  in  the  bill,  were  made  by  and  be- 
tween tlie  said  Otis  Daniel  and  the  said  James  Todd  and  other  parties,  upon 
material  representations  and  mutual  mistakes  as  to  the  quantity  of  timber 
on  the  premises  so  sold,  and  therefore  ought  to  be  set  aside,  and  held  null 
and  void;  and  the  said  Otis  Daniel  ought  to  be  repaid  the  amount  of  the 
said  purchase-money  actually  paid  by  him  thereupon  and  therefor  by  the 
said  Todd,  who  received  the  notes  for  the  same,  and  in  his  aid  and  for  his 
relief,  by  such  of  the  other  parties,  defendants  to  the  bill  respectively,  for 
whom  the  said  Todd  acted  as  agent,  or  who  with  a  full  knowledge  of,  and 
assent  to,  the  said  contract  of  sale  and  misrepresentations  and  mistakes, 
have  received  any  of  the  said  notes,  or  any  part  of  the  purchase-money  paid 
thereon  by  the  said  Daniel ;  but  not  for  the  part  thereof  received  by  any 
other  party.  And  thereupon,  in  furtherance  of  the  declarations  aforesaid, 
it  is  further  ordered,  adjudged  and  decreed  that  the  same  contract  of  sale, 
and  conveyance  and  notes,  be,  and  hereby  are,  annulled,  rescinded  and  de- 
clared utterly  void  and  of  no  effect 

And  the  said  Otis  Daniel  is  further  ordered,  adjudged  and  decreed  to 
reconvey  the  premises  by  such  due  and  reasonable  conveyance  or  convey- 
ances aa  shall  be  devised  and  reported  by  a  master,  when  and  so  soon  as 
the  purchase-money  actually  paid  by  liim  shall  be  repaid  as  hereinafter 
mentioned. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the  said 
James  Todd  be,  and  hereby  is,  held  directly  liable  to  the  plaintifiE  for  the 
whole  amount  of  moneys  paid  as  aforesaid,  deducting,  however,  thei-efrom 
the  proceeds  of  timber  sold,  as  well  as  the  value  of  timber  taken  from  said 
lands  by  and  under  the  authority  of  the  said  Otis  Daniel,  and  remaining  un- 
sold, and  making  all  due  allowances  for  all  proper  charges  and  expenses 
incurred  in  regard  to  said  timber,  and  for  taxes  paid  on  the  said  lands. 

And  it  is  further  ordered,  adjudged  and  decreed  that  such  of  the  other 
parties,  defendants  to  said  bill,  as  with  a  full  knowledge  of  the  premises,  or 
for  whom  the  said  Todd  acted  as  agent,  or  who  assented  to  the  said  contract 
of  sale  and  conveyance,  with  a  full  knowledge  of  the  premises,  shall  be,  and 
hereby  are,  decreed  to  be  liable  in  aid  and  relief  of  the  said  Todd,  to  pay  and 
deliver  back  to  the  said  Otis  Daniel  such  parts  or  portions  of  the  purchase- 
rnoney  paid  by  the  said  Daniel  for  the  said  lands  as  have  been  received  by 
them  respectively  in  t!ie  premises,  or  on  the  notes  of  the  said  Daniel  so 
84 
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received  by  them ;  but  no  one  of  them  to  be  liable  for  any  purchase-money 
■or  notes  received  by  any  of  the  other  parties,  defendants. 

And  it  further  ordered,  adjudged  and  decreed  by  the  court  that  no  dam- 
age or  interest  on  the  aforesaid  moneys  be  allowed,  except  the  proceeds  of 
such  timber,  sold  and  unsold,  as  aforesaid,  shall  furnish  a  fund  therefor ; 
and  in  that  event,  interest  upon  said  pui'chase-money  to  be  added  thereto 
as  an  ofiEset  pro  tanto  to  the  excess  of  said  proceeds  not  exceeding^  the 
amount  of  such  excess. 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that  it  be 
referred  to  S.  L,  Esquire,  as  master,  to  ascertain  the  amount  due  to  the 
plaintiff  on  the  basis  of  this  decree,  and  also  the  particular  notes  and  sums 
received  by  each  of  said  defendants  of  said  purchase-money,  so  paid  and 
secured  as  aforesaid,  and  to  report  the  same  to  the  court 

And  it  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the 
master  be  clothed  with  full  power  to  examine,  as  well  the  parties  as  any  other 
witnesses,  orally  or  upon  written  interrogatories,  under  oath,  in  the  premises, 
and  to  require  the  production  of  all  vouchers,  papers  and  other  documents 
pertinent  and  proper  in  the  premises ;  and  that  he  state  a  full  account  in 
•the  premises  upon  the  basis  of  this  decree.  And  that  he  be  clothed  with 
-all  the  usual  powers  and  authorities  of  a  master  in  all  things  touching  the 
premises. 

And  all  further  orders  and  decrees  are  reserved  for  tlie  consideration  of 
itbe  court, 


Deoree  Declaring  Construction  of  WiU. 

SUPEEME  JUDICIAL  COURT. 
Bristol— ss. 

W.  V.         \ 

vs.  [•     In  Equity. 

J.  B.  and  othera  ) 

At  Chambers  dj  Boston,  March  8, 1869. 
This  cause  came  on  to  be  heard  at  Boston  on  the  14th  day  of  January 
A-  D.  1869,  by  adjournment  from  the  October  term  of  this  court  at  Taun- 
=ton,  within  and  for  our  county  of  Bristol,  in  the  year  1868,  upon  bill  and 
answers,  and  was  argued  by  counsel,  and  thereupon,  after  due  considera- 
tion, this  court  is  of  opinion,  and  doth  declare,  that  the  provisions  in  the 
eighth  article  of  the  will  of  said  W.  V.  have  reference  only  to  the  bequests 
•to  the  descendants  of  the  testator's  sister  A.  W. ;  and  as  the  contingency  on 
which  the  bequest  of  the  residue  to  the  descendants  of  said  A.  W.  depended 
did  not  happen,  the  questions  presented  in  this  suit  are  not  affected  by  that 
article;  that  by  the  third  clause  of  the  fourth  article  of  the  will,  on  the 
•death  of  the  testator's  grandson  W.  V.,  Jr.,  one-half  of  the  whole  fund  in 
the  hands  of  the  trustees  vested  in  the  children  of  the  grandson,  of  whom 
the  plaintiff  is  one ;  that  on  the  death  of  C.  E.  V.,  one  of  the  children  of 
said  grandson,  the  share  of  said  C.  E.  V.  went  to  his  administrator,  to  be 
disposed  of  according  to  the  statute  of  distributions,  and  that  the  plaint- 
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ifif  is  not  entitled  by  this  suit  to  recover  of  the  trustees  any  portion  of  the 
estate  of  said  C.  E.  V. ;  that  after  the  death  of  the  testator's  grandson,  the 
father  of  the  plaintiff,  the  residuary  fund  ought  to  be  divided  into  two 
equal  parts,  one-half  part  to  be  kept  and  managed  by  the  trustees,  for  the 
benefit  of  the  testator's  granddaughter  J.  V.  F.,  so  far  as  the  will  allows, 
that  is,  to  an  annual  amount  not  exceeding  one-eighth  of  the  income  of  that 
half,  and  the  rest  of  such  income  to  be  invested  with  the  principal,  for 
the  ultimate  benefit  of  her  issue,  if  they  should  become  entitled  to  it ;  that 
the  other  half  ought  to  be  divided  into  five  equal  parts,  one  of  which  said 
fifth  parts  to  be  for  each  of  the  children  of  the  testator's  grandson,  the 
father  of  the  plaintiff,  vesting  in  said  children,  in  severalty,  but  to  be  re- 
tained and  managed  by  the  trustees  until  said  children  respectively  come  of 
age,  or  die,  and  subject  under  the  will  to  different  disbursements  of  income, 
according  to  the  discretion  of  the  trustees,  for  their  support  during  their 
minority;  that  by  the  construction  of  the  last  two  clauses  of  the  fifth 
article  of  the  will,  the  plaintiff,  upon  arriving  at  the  age  of  twenty-one  years, 
is  entitled  to  receive  from  the  trustees  a  conveyance  of  one-fifth  of  one- 
half  of  the  residuary  estate  remaining  in  their  hands,  upon  an  account  to 
be  settled  in  the  probate  court,  after  first  deducting  the  costs  and  expenses 
of  all  parties  to  this  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  trustees  J.  B.  and 
P.  D.  B.  do  pay  out  of  the  residuary  trust  fund  in  their  hands  to  the  sev- 
eral parties  to  this  suit,  their  costs  and  expenses  of  this  suit,  as  agreed  upon 
by  all  parties,  as  follows,  to  wit :  —  To  B.  F.  T.,  of  counsel  for  the  plaintiff, 
W.  v.,  the  sum  of  twenty-five  hundred  and  seventy-five  dollars ;  to  R  O., 
solicitor  for  the  plaintiff,  the  sum  of  five  hundred  dollars ;  to  E.  C.  A.,  so- 
licitor and  counsel  for  the  trustees  J.  B.  and  P.  D.  B.,  the  sum  of  one  thou- 
sand and  eighteen  dollars :  to  P.  H.  S.,  solicitor  and  of  counsel  for  J.  V.  F., 
J.  A.  F.,  J.  V.  T.,  C.  B.  T.  and  J.  McL.,  guardian  of  H.  A.  F.  and  J.  E.  F., 
the  sum  of  eleven  hundred  and  fifty  dollars ;  to  J.  C.  B.,  solicitor  and  coun- 
sel for  Jeff.  B.  v.,  Jessie  B.  V.  and  E.  E.  V.,  the  sum  to  be  allowed  by  the 
probate  court  in  his  guardian's  account;  and  to  W.  W.  C,  solicitor  and  of 
counsel  for  M.  A.  R  and  W.  S.  R,  the  sum  of  five  hundred  dollars ;  and 
that  the  trustees  pay  the  fees  of  the  clerk  of  the  court,  taxed  at  one  hun- 
dred and  twenty  dollars  and  twenty  cents;  and  that  upon  their  account 
being  rendered  to,  and  allowed  by,  the  probate  court  for  the  county  of  Bris- 
tol (in  case  the  parties  do  not  otherwise  agree  upon  the  matter),  the  trustees 
J.  B.  and  P.  I).  B.  do,  and  they  hereby  are  required  and  directed  to,  pay  and 
convey  to  the  plaintiff  W.  V.  one-fifth  of  one-half  of  the  said  residuary 
trust  fund  and  estate  remaining  in  their  hands,  after  deducting  said  costs 
and  expenses  of  suit  and  such  reasonable  allowances  as  may  be  made  to  the 
said  trustees  in  said  account;  and  said  trustees  aio  required  forthwith  to 
make  return  or  report  of  the  manner  in  which  they  shall  have  executed 
this  order  and  decree  to  this  court  for  approbation  and  confirmation  of 
their  doings  thereon,  and  the  cause  is  to  stand  continued  until  the  coming 
i  II  of  such  their  return  or  report  E.  R  H.,  J.  S.  J.  C. 
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Decree  on  Bill  of  Interpleader. 

SUPEEME  JUDICIAL  COUEZ 
Suffolk  —  s& 

C  a.  L.,  Executor,  ] 

vs.  l    Ik  Eqihty. 

L  T.  et  al.  J 

This  cause  coming  on  to  be  heard,  it  appeared  that  the  said  Israel  Thorn- 
dike  the  elder  by  his  last  will  directed  his  executors,  of  whom  the  com- 
plainant [plaintifif]  is  the  survivor,  to  place  the  sum  of  twenty  thousand 
dollars  in  the  office  of  the  Massachusetts  Hospital  Life  Insurance  Company 
in  trust,  to  receive  the  income  and  pay  it  annually  to  his  son  Andrew 
Thorndike  during  his  life,  and  at  his  decease  to  take  up  the  sum  and  pay  it 
to  the  heirs-at-law  of  the  said  Andrew  ;  that  said  deposit  was  made,  and  the 
income  paid  to  the  said  Andrew  during  his  life ;  that  upon  his  decease, 
Israel  Thorndike,  a  brother  of  the  said  Andrew,  brought  his  action  at  law 
against  the  said  executors,  claiming  one-sixth  part  of  said  fund  as  one  of 
the  heirs-at-law  of  the  said  Andrew ;  that  thereupon  the  said  complainant 
[plaintiff]  filed  his  bill  and  amended  bills  in  equity  against  the  said  Israel 
and  other  persons,  who  would  be  the  heirs-at-law  of  the  said  Andrew  if  he 
had  died  unmarried  and  without  lawful  issue ;  and  also  against  Katharina 
Bayerl  Thorndike,  claiming  to  be  the  lawful  widow  of  the  said  Andrew ; 
and  against  Andreas  Thorndike  and  Anna  Loring  Thorndike,  infants,  claim- 
ing to  be  the  lawful  issue  and  heirs-at-law  of  the  said  Andrew,  praying  that 
the  said  Israel  might  be  enjoined  from  prosecuting  the  said  suit  at  law,  and 
that  the  several  parties  might  interplead  and  present  their  respective  claims 
for  the  consideration  and  determination  of  the  court;  and  thereupon  the 
said  parties  did  appear  by  their  respective  counsel  and' guardians,  and  proofs 
being  taken  and  read,  and  upon  arguments  of  counsel,  it  was  considered 
and  now  adjudged  and  decreed  [declared]  that  the  said  Andreas  Thorn- 
dike and  Anna  Loring  Thorndike  are  both  children  of  the  said  Andrew, 
begotten  upon  the  body  of  the  said  Katharina,  before  mamage ;  that  after- 
wards the  said  Andrew  was  duly  and  lawfully  married  to  the  said  Kath- 
arina, lived  with  her  as  his  lawful  wife,  and  openly  and  publicly  acknowl- 
edged the  said  Andreas  and  Anna  Loring  to  be  his  children  and  heirs-at-law ; 
that  by  reason  thereof  they  are  entitled  under  the  will  of  the  said  Israel 
Thorndike  the  elder  to  the  said  sum  of  money  to  be  divided  between  them 
in  equal  shares ;  and  that  ihe  said  Katharina  is  not  entitled  to  any  part 
thereof;  and  that  the  other  defendants  are  not  entitled. 

And  it  appearing  to  the  court  by  the  statement  of  the  said  complainant 
[plaintiff]  that  he  holds  the  sum  of  twenty  thousand  seven  hundred  and 
forty-five  dollars  and  twenty-seven  cents  subject  to  the  order  and  direction 
of  the  court :—  It  is  further  ordered  and  decreed  that  he  do  pay  to  the  solic- 
itors, F.  C.  L.,  C.  W.  L.  and  A.  D.,  their  costs  of  counsel  fees  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  residue  thereof  be  paid  one-half 
part  to  J.  G.,  guardian  of  the  said  Andreas  Thorndike,  and  one-half  pnrt 
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to  W.  L  R,  guardian  of  the  said  Anna  Loring  Thorndike ;  and  that  the  bill 
be  dismissed  as  to  the  other  defendants  without  costs. 

By  the  order  of  the  P.  M.,  Esq., 

One  of  the  Justices  of  the  said  Court 

March  80.  1863.  G.  C.  W.,  Clerk 


Decree  of  Dismissal  of  Bill. 

This  cause  coming  on,  etc.,  this  court  doth  order  that  the  plaintifl's  bill 
do  stand  dismissed  out  of  this  coui-t  [if  there  are  other  defendants  who  do 
not  appear,  or  if  dismissed  against  one  of  several  defendants  —  as  against 
the  defendant  B.],  with  costs  to  be  paid  by  the  plaintiff  A.  to  the  said  defend- 
ant B.,  and  to  be  taxed  by  the,  etc.  [in  case  the  parties  differ}. 


Decree  of  Dismissal  With  Costs;  Stating  Beasons. 

The  bill  charging  the  defendants  with  combining  and  confederating  to 
wrong  and  defraud  the  plaintiffs,  as  assignees  of  the  estate  of  the  said  Joseph 
Winsor,  by  making  unjust  claims  against  said  insolvent  and  obtaining  pay- 
ments by  preferences  contrary  to  the  provisions  of  the  insolvent  laws  of 
Massachusetts,  all  the  material  allegations  thereof  being  denied,  the  evidence 
of  the  respective  parties  being  duly  taken  and  published,  and  the  cause 
brought  to  hearing,  and  having  been  fully  argued  by  counsel, —  it  is  consid- 
ered, adjudged  and  decreed  by  the  court  here  that  the  claims  and  demands 
set  up  by  the  defendants  in  their  respective  answers,  as  due  from  said  in- 
solvent, were  just  and  true  claims  and  demands,  and  that  the  payment 
thereof  at  the  times  and  in  the  manner  set  forth  in  said  answers,  and  aa 
proved,  was  not  made  in  violation  of  the  said  insolvent  laws ;  and  thereupon 
the  said  bill,  after  full  hearing  upon  the  merits  of  the  cause,  is  adjudged 
and  decreed  by  the  court  to  be  dismissed  with  costs  for  the  defendants. 


Decree  of  Dismissal  Without  Prejudice;  Stating  Beasons. 

This  cause  came  on  to  be  heard  at  this  term  and  was  argued  by  counsel ; 
and  thereupon,  upon  consideration  thereof,  it  is  ordered,  adjudged  and  de- 
creed by  the  court  that  the  plaintiff  is  entitled  to  no  specific  lien  or  security 
upon  either  of  the  vessels  mentioned  in  the  plaintiff's  bill,  and  has  no  equity 
to  be  relieved  in  respect  thereof,  and  that  his  bill  be  dismissed  with  costs  to 
the  defendants,  without  prejudice  to  his  right  to  come  in  and  receive  a  divi- 
dend of  the  said  R's  estate  in  common  with  the  other  creditors  of  the  said 
estate. 
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Decree  of  Dismissal  Framed  to  Prevent  Pr^'udice. 

SUPREME  COURT  OF  UNITED  STATES. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 

circuit  court  of  the  United  States  for  the  district  of ,  and  was  argued 

by  counsel ;  on  consideration  whereof  this  coui't  is  of  opinion  that  the  de- 
cree of  the  circuit  court  ought  to  have  shown  that  the  bill  was  dismissed 
because  the  deed  therein  mentioned,  being  void  at  law  for  matter  apparent 
on  its  face,  the  plaintiff  had  not  shown  any  circumstances  which  disclosed 
a  case  proper  for  the  interference  of  a  court  of  equity  to  relieve  against 
such  void  deed.  And  this  court  is  further  of  opinion  that  so  much  of  the 
said  decree  as  dismisses  the  bill  with  costs  is  erroneous,  and  ought  to  be  re- 
versed. This  court  doth  therefore  reverse  and  annul  the  said  decree,  and 
direct  that  the  case  be  remanded  to  the  said  circuit  court  with  directions  to 
modify  the  same  according  to  the  principles  of  this  decrea 


Order  Adjudging  Party  Guilty  of  Contempt. 

[Title.] 

A  motion  for  attachment  for  contempt  herein  having  come  on  for  further 
bearing  on  the  question  of  punishment  or  terms,  on  this  13th  day  of  Febru- 
ary, 1880,  and  Charles  F.  Blake,  Esq.,  having  been  heard  for  the  motion,  and 
J.  H.  Whitelegge,  Esq.,  opposed :  —  Now,  therefore,  it  is  hereby  ordered  and 
decreed  that  the  defendant  is  adjudged  to  have  committed  the  contempt 
alleged,  and  that  he  pay,  as  a  fine  therefor,  the  amount  of  all  costs,  charges 
and  disbursements  whatsoever  suffered,  borne  or  incurred  by  the  complain- 
ant by  reason  of,  or  on  account  of,  the  said  motion,  and  that  the  question 
of  the  amount  of  said  fine  be  submitted  to  this  court  on  afiBdavits  and  with- 
out argument,  as  follows:  — The  complainant  to  serve  his  affidavits  on  the 
solicitor  for  the  defendant  on  or  before  Friday,  February  20,  1880 ;  that  de- 
fendant serve  his  replying  aflSdavits  on  counsel  for  complainant  on  or  before 
Tuesday,  February  24,  1880 ;  and  that  complainant  have  the  right  to  reply ; 
and  that  all  afiBdavits  be  filed  on  or  before  Friday,  February  27,  1880. 


Order  Fining  Defendant  for  Contempt. 

[Title.] 

This  motion  having  been  heard  on  the  1st  day  of  August,  1879,  on  affida- 
vits and  argument  by  counsel  for  the  respective  parties,  and  thereupon  an 
order  having  been  duly  made  that  it  be  referred  to  John  A.  Shields  to  as- 
certain the  fact  of  said  infringement,  if  the  same  be  so,  and  report  his  find- 
ing to  this  court,  and  upon  the  coming  in  of  the  report  of  said  referee, 
and  hearing  counsel  for  the  respective  parties,  in  support  thereof  and  in 
opposition  thereto,  said  report  was  confirmed;  and  it  was  then  further 
ordered  that  the  complainant  file  with  the  court  and  serve  copies  on  de- 
fendant, affidavits  showing  the  expenses  incurred  in  the  prosecution  of  this 
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second  attachment  for  contempt ;  that  defendant  file  and  serve  answering 
afSdavits,  and  that  complainant  may  reply  thereto ;  and  an  amended  order 
and  the  affidavit  of  George  Hayes,  the  defendant,  executed  on  the  26th  day 
of  February,  1880,  having  been  filed  in  reply  to  said  complainant's  affida. 
vits,  it  is,  upon  consideration  thereof,  ordered  that  the  defendant  pay  into 
court  the  sum  of  $532.49,  as  set  forth  in  the  affidavit  of  Baron  Higbam,  exe* 
cuted  herein  on  the  16th  day  of  February,  1880,  and  the  further  sum  of 
1867.50,  as  set  forth  in  the  affidavit  of  Valentine  Fisher,  executed  herein  on 
the  20th  of  February,  1880,  amounting  altogether  to  the  sum  of  $1,389.99,  as 
a  fine  for  said  second  contempt,  within  thirty  days  from  the  date  of  the 
entry  of  this  order,  to  wit,  the  12th  day  of  April,  1880 ;  and  that  if  not  paid 
the  defendant  stand  committed  till  it  be  paid,  and  that  when  paid  it  be  paid 
over  to  the  plaintiff  in  reimbursement 


Appeal  and  Allowance. 

CIRCUIT   COURT  OF  THE  UNITED  STATES  FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK. 

John  Jones,  Plaintiff,  Appellant, 
vs. 
RiCHABD  Roe,  Defendant,  Respond- 
ent. 

The  above-named  plaintiff,  John  Jones,  conceiving  himself  aggrieved  by 
the  order  entered  on  December  3,  1889,  in  the  above-entitled  proceeding, 
doth  hereby  appeal  from  said  order  to  the  Supreme  Court  of  the  United 
States,  and  he  prays  that  this  his  appeal  may  be  allowed ;  and  that  a  tran- 
script of  the  record  and  proceedings  and  papers  upon  which  said  order  was 
made,  duly  authenticated,  may  be  sent  to  the  Supreme  Court  of  the  United 
States.  Richard  Stanton, 

Attorney  for  Plaintiff  and  Appellant,  John  Jones, 
230  Broadway,  New  York,  N.  Y. 
New  York,  December  17,  1889. 

And  now,  to  wit,  on  December  18,  1889,  it  is  ordered  that  the  appeal  be 
allowed  as  prayed  for.  E.  Henry  Lacombe, 

Circuit  Judgei 


Citation  on  Appeal. 

United  States  of  America  — ss. 

To  Richard  Roe,  Greeting  : 
You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Supreme 

Court  of  the  United  States,  to  be  holden  at  Washington,  on  the day 

of ^»  pursuant  to  an  appeal,  filed  in  the  clerk's  office  of  the  circuit 

court  of  the  United  States  for  the  southern  district  of  New  York,  wherein 
John  Jones  is  appellant  and  Richard  Roe  is  respondent,  to  show  cause,  if  any 
*See  S.  0.  Rules  8  and  9. 
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there  b^  why  the  judgment  in  the  said  writ  of  error  mentioned  should  not 
be  corrected,  and  speedy  justice  should  not  be  done  to  the  parties  on  that 
behalt 

Witness  the  Hon.  Melville  W.  Fuller,  chief  justice  of  the  United  States, 
this  18th  day  of  December,  in  the  year  of  our  Lord  1889. 

K  Henby  Lacombe,  Circuit  Judge. 


Certificately  Clerk  Under  United  States  Supreme  Court  Rule  9. 

UNITED  STATES  CIRCUIT  COUET  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

NoETHEEN  Pacific  Ratleoad  Com- 
pany, Plaintiff  in  Error, 
vs. 

DoMlNiCE    Amato,    Defendant     in 
Error. 

United  States  of  Ameeioa,  I 

Second  Circuit,  |-  ss. 

City  of  New  York.  J 

J,  John  A.  Shields,  clerk  of  the  United  States  circuit  court  of  appeals  for 
the  second  circuit,  do  hereby  certify  that  on  the  35th  day  of  January,  1892, 
an  order  was  entered  herein  by  the  circuit  court  of  appeals  for  the  second 
circuit,  directing  a  mandate  to  issue  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  aflBrming  a  judgment  of  said  circuit 
court  entered  in  the  clerk's  office  of  said  court  on  the  28th  day  of  May,  1891 ; 
and  that  on  the  28th  day  of  January,  1892,  a  writ  of  error  for  the  review  of 
said  order  by  the  Supreme  Court  of  the  United  States  was  duly  sued  out  by 
the  Northern  Pacific  Railroad  Company,  and  allowed  by  the  Honorable  R 
Henry  Lacombe,  circuit  judge,  and  issued  from  the  clerk's  office  of  the 
United  States  circuit  court  of  appeals  for  the  second  circuit,  which  writ  of 
error  was  returnable  in  the  Supreme  Court  of  the  United  States  on  February 
25,  1892 ;  that  on  or  about  the  same  day  a  bond  as  security  for  the  costs 
upon  said  writ  of  error  and  a  citation  for  the  said  return  day  were  duly  ap- 
proved and  signed  by  the  said  circuit  judge,  which  writ  of  error,  citation 
and  bond  were  duly  served  on  the  attorney  for  the  defendant  in  error  on 
January  29,  1892. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said  court  to  be  here- 
unto affixed,  at  the  city  of  New  York,  in  the  second  circuit,  this  27th  day  of 
February,  in  the  year  of  our  Lord  1892,  and  of  the  independence  of  the  said 
United  States  the  one  hundred  and  sixteenth. 

John  A.  Shields,  Clerk. 
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Supersedeas  Bond. 

CIRCUIT  COURT  OF  THE  UNITED  STATES  OF  AMERICA  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK,  IN  THE  SECOND 
CIRCUIT. 

John  Jones,  Appellant,    ) 

vs.  [■ 

RiOHABD  Roe,  Respondent ) 

Know  all  men  by  these  presents,  that  we,  John  Jones  and  Abner  Whiting, 
both  of  the  city,  county  and  State  of  New  York,  are  held  and  firmly  bound 
unto  the  above-named  Richard  Roe  in  the  sum  of  two  hundred  and  fifty 
dollars,  to  be  paid  to  the  said  Richard  Roe,  for  the  payment  of  which  well 
and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  the  18th  day  of  December,  in  the 
year  of  our  Lord  1889. 

Whereas,  the  above-named  John  Jones  Las  prosecuted  an  appeal  to  the 
Supreme  Court  of  the  United  States  to  reverse  the  decree  rendered  in  the 
above-entitled  suit  by  the  judge  of  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York :  — 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
named  John  Jones  shall  prosecute  said  appeal  to  effect  and  answer  all  dam- 
ages and  costs,  if  he  fail  to  make  said  appeal  good,  then  this  obligation  shall 
be  void,  otherwise  the  same  shall  be  and  remain  in  full  force  and  virtue. 

John  Jones.  [L.  S.] 

Abner  Whiting.    [L.  S,] 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  18th  day  of  De- 
cember, 1889,  before  me, 

John  A.  Shields,  U.  S.  Commissioner. 

Approved  by  E.  Henby  Lacombe, 

Circuit  Judge, 


Motion  to  Dismiss  or  to  Affirm. 

IN  THE   SUPREME  COURT  OF  THE  UNITED  STATES  —  OCTOBER 

TERM,  1891. 

Benjamin  H.  Tatem,  John  C.  Cukthj 
and  William  G.  Bailey,  Exec- 
utors of  Walter  F.  Chadwick, 
Deceased,  and  Norma  D.  Chad- 
wick, Appellants, 

88&  vs. 

Altha  Chadwick. 

Comes  now  the  appellee,  by  her  counsel  appearing  in  that  behalf,  and 
moves  the  court  to  dismiss  the  appeal  in  the  above-entitled  cause  for  want 
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of  jurisdiction  because  the  judgment  or  decree  from  which  the  said  appeal 
purports  to  have  been  taken  is  the  judgment  or  decree  of  the  Supreme 
Court  of  one  of  the  United  States,  to  wit,  the  Supreme  Court  of  the  State 
of  Montana 

And  the  said  appellee,  by  counsel  as  aforesaid,  also  moves  the  court  to 
affirm  the  said  judgment  or  decree  from  which  said  appeal  purports  to  have 
been  taken,  because,  although  the  record  in  the  said  cause  may  show  that 
this  court  has  jurisdiction  in  the  premises,  yet  it  is  manifest  that  said  appeal 
was  taken  for  delay  only.  Henry  E.  Davis, 

Counsel  for  Appellee  for  the  Purposes  of  These  Motions. 


Notice  of  Submission  of  Motions  to  Dismiss  and  to  Affirm. 

IN  THE  SUPREME  COURT   OF  THE  UNITED  STATES  —  OCTOBER 

TERM,  1891. 

No.  888. 

To  Messrs.  Martin  F.  Morris  and  J.  C.  Robinson,  Counsel  for  Appellants: 
Please  take  notice  that  on  Monday,  the  14th  day  of  December,  A.  D.  1891, 
at  the  opening  of  the  courts  or  as  soon  thereafter  as  counsel  can  be  heard, 
the  motions  of  which  the  foregoing  are  copies  will  be  submitted  to  the  Su- 
preme Court  of  the  United  States  for  the  decision  of  the  said  court  thereon. 
Annexed  hereto  is  a  copy  of  the  brief  of  argument  to  be  submitted  with 
the  said  motions  in  support  thereof.  Henry  E.  Davis, 

Counsel  for  the  Appellee  for  the  Purposes  of  the  Motions. 


Writ  of  Error  to  State  Court. 
United  States  op  America  — ss. 

The  President  of  the  United  States  of  America,  To  the  Honorable 
the  Judges  of  the  Supreme  Judicial  Court  of  the  Commonwealth  of 
Massachusetts,  Greeting  : 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Supreme  Judicial  Court  of  the  Com- 
monwealth of  Massachusetts  before  you,  or  some  of  you,  being  the  highest 
court  of  law  or  equity  of  the  said  State  in  which  a  decision  could  be  had  in 
the  said  suit  between  John  Doe  and  Richard  Roe,  wherein  was  drawn  in 
question  the  validity  of  a  treaty  or  statute  of,  or  an  authoritv  exercised 
under,  the  United  States,  and  the  decision  was  against  their  validity ;  or 
wherein  was  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  said  State,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties  or  laws  of  the  United  States,  and  the  decision  was  in 
favor  of  such  their  validity ;  or  wherein  was  drawn  in  question  the  con- 
struction of  a  clause  of  the  constitution,  or  of  a  treatjr,  or  statute  of,  or 
commission  held  under,  the  United  States,  and  the  decision  was  against  the 

See  S.  C.  Rules  8  and  9. 
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title,  right,  privilege  or  exemption  specially  set  up  or  claimed  under  such 
clause  of  the  said  constitution,  treaty,  statute  or  commission, —  a  manifest 
error  hath  happened,  to  the  great  damage  of  the  said  Kichard  Roe,  as  by 
hifl  complaint  appears.  We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme 
CJourt  of  the  United  States,  together  with  this  writ,  so  that  you  have  the 

same  at  Washington  on  the day  of- — ,  in  the  said  Supreme  Court 

to  be  then  and  there  held,  that,  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Supreme  Court  may  cause  further  to  be  done 
therein,  to  correct  that  error,  what  of  right,  and  according  to  the  laws 
and  customs  of  the  United  States,  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of  the  said  Su- 
preme Court,  the  18th  day  of  December,  in  the  year  of  our  Lord  1889. 

James  Hall  McKenney, 

Clerk  of  the  Supreme  Court  of  the  United  States. 
.  Allowed  by 

HoBACB  Gbay,  Justice^ 


Mandate. 

United  States  op  America— ss. 

The  President  op  the  United  States  op  America,  To  the  President  of 
the  Senate  of  the  State  of  New  York,  the  Senators,  Chancellor  and  Jus- 
tices of  the  Supreme  Court  of  the  said  State,  Being  the  Judges  of  the 
Court  for  the  Trial  of  Impeachments  and  Correction  of  Errors,  Holden 
in  and  for  the  said  State  of  New  York,  Greeting  : 
"Whereas,  lately,  in  the  court  for  the  trial  of  im'peachments  and  correction 
of  errors,  holden  in  and  for  the  State  of  New  York,  before  you,  or  some  of 
you,  in  a  cause  between  Charles  A.  Davis,  plaintiff  in  error,  and  Isaac  Pack- 
ard, Henry  Disdier  and  William  Morphy,  defendants  in  error,  the  judg- 
ment of  the  said  court  for  the  trial  of  impeachments  and  corrections  of 
errors  was  in  the  following  words,  to  wit : — '  Therefore  it  is  considered  by  the 
said  court  for  the  correction  of  errors  that  the  judgment  of  the  Supreme 
Court  aforesaid  be,  and  the  same  is  hereby,  in  all  things  affirmed.    It  is 
further  considered  that  the  said  defendants  in  error  recover,  against  the 
plaintiffs  in  error,  their  double  costs,  according  to  the  statute  in  such  case 
made  and  provided,  to  be  taxed  in  defending  the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recovered,  by  way  of  damages,'  as  by  the 
inspection  of  the  transcript  of  the  record  of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors,  which  was  brought  into  the  Su- 
preme Court  of  the  United  States  by  virtue  of  a  writ  of  error,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,  fully  and  at  large  ap- 
peara    And  whereas,  in  the  present  term  of  January,  in  the  year  of  our 
Lord  1833,  the  said  cause  came  on  to  be  heard  before  the  said  Supreme 
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Court,  on  the  said  transcript  of  the  record,  and  was  argued  by  counsel ;  on 
consideration  whereof  it  is  the  opinion  of  this  court  that  the  plaintiff  in 
«rror,  being  consul-general  of  the  king  of  Saxony,  exempted  him  from 
being  sued  in  the  State  court;  by  reason  whereof,  the  judgment  rendered 
by  the  court  for  the  trial  of  impeachments  and  correction  of  errors  is  erro- 
neous. Whereupon  it  is  ordered  and  adjudged,  by  this  court  that  the  judg- 
ment of  the  said  court  for  the  trial  of  impeachments  and  correction  of 
errors  be^  and  the  same  is  hereby,  reversed ;  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  court,  with  directions  to  conform  its 
judgment  to  the  opinion  of  this  court. 

"You,  therefore,  are  hereby  commanded  that  such  further  proceedings 
be  had  in  said  cause  as  according  to  right  and  justice,  and  in  conformity  to 
the  opinion  and  judgment  of  said  Supreme  Court  of  the  United  States,  and 
the  laws  of  the  United  States,  ought  to  be  had,  the  said  writ  of  error  not- 
withstanding. 

"Witness  the  Honorable  John  Marshall,  chief  justice  of  said  Supreme 
Ooort,  the  second  Monday  of  January  in  the  year  of  our  Lord  1833. 

"William  Thomas  Cabboij* 
"Clerk  of  the  Supreme  Court  of  the  United  States." 


GENERAL  INDEX. 


INDEX. 


[The  references  are  to  Becttons:  Vol.  I  contains  H  l-COG;  ToL  n,  iS  OOT-IOM.] 

A. 

ABATEMENT: 

effect  of  infant  party  attaining  majority,  46,  n. 

effect  of  marriage  of  female  defendant  pending  suit)  63k 

pleas  in,  301,  302. 

See,  also.  Pleas. 
of  suit,  what  constitutes,  481. 
effect  of,  482. 

procedure  to  revive,  see  Revivob. 
of  suit,  abates  sequestration,  896. 

ABSENT  PARTIES:  See  Decekbs;  PAETIBa 

ACCEPTANCE: 

of  service  of  process,  171. 

ACCOUNT: 

liability  of  executor  to,  53.  > 

necessary  parties  to  bill  for,  59. 

decree  for,  effect  on  absent  parties,  68,  n.,  68. 

stated,  plea  of,  312,  313. 

answer  to  bill  for,  336. 

when  defendant  may  have  decree  on  answer,  429. 

reference  of  accounts  to  master,  674. 

accounting  before  master  under  federal  equity  rule,  693> 

master's  report  on,  696. 

of  receivers,  748. 

master's  report  on,  696. 
appeal  from  decree  ordering  an,  934. 
and  injunction  in  patent  case,  appeal  from,  963, 
costs  on  bills  for.  1023. 

ACTION: 

effect  of  establishing  single  form  of,  4 

in  Territories,  5,  n. 
at  law,  distinction  between  issue  to  jury  and,  671. 
by  and  against  receivers,  see  Recsiyebs. 

ADDRESS : 
of  bills,  8a 

ADEQUATE  REMEDY  AT  LAW: 

test  of,  under  federal  judiciary  act  of  1789,  12, 
objection  of,  how  and  when  taken,  13,  14. 

at  the  hearing,  13,  14,  640. 

dismissal  of  bill  by  court  sua  sponte,  12,  n.,  U, 

in  appellate  court,  13,  n.,  976. 
allegation  of  \«  ant  of,  101. 
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[The  references  are  to  sections:  Td.  I  contains  SS  l-MM;  ToL  H,  U  C07-10M.} 

ADMINISTRATORS: 

capacity  of  foreign  to  sue,  6SL 
objection,  how  taken,  63. 

obviated  by  amendment^  6& 
See,  also,  EzBonroBa 

ADMISSIONS: 

by  demurrer,  228  etseq. 

in  an  answer  aa  evidence,  887< 

ADVICE: 

to  receivers,  786. 

AFFIDAVITS: 

to  bills,  see  Biixa 

of  no  collusion  in  bill  of  interpleader,  14& 

credit  given  to,  145. 

objection  for  want  of,  146. 
in  service  of  process  by  publication,  182,  183,  184 
of  regularity  in  taking  bills  pro  eonfesso,  193b 
to  demurrer  not  interposed  for  delay,  270. 
to  truth,  etc,  of  plea,  822. 

objection  for  irregularity,  32& 

amendment  of,  823. 
to  answer,  856  et  seq. 
nature  and  use  of,  598. 
verification  of,  598. 
title  of,  599. 
form  of,  600. 

scandal  and  impertinence  in,  601. 
substance  of,  603. 

on  application  for  ne  exeat,  619,  620. 
on  motion  for  injunction,  767. 
upon  motion  to  dissolve  injunction,  779, 
to  petition  for  rehearing,  847. 
on  application  to  file  bill  of  review,  868. 
to  obtain  order  for  security  for  costs,  1037. 

AGENT: 

as  defendant  in  bill  for  specific  performance,  7L 

AGREEMENTS  OF  COUNSEL:  See  Stipulatiohbl 

ALIENS  AND  ALIENAGE: 

jurisdiction  of  suits  between,  20. 
capacity  of  aliens  to  sue  in  equity,  41. 

of  alien  enemies,  41. 

of  foreign  sovereigns,  41,  n. 
liability  of  aliens  to  be  sued,  42. 

rights  of  alien  defendants,  42. 

plea  of  alien  enemy,  42,  n. 
jurisdictional  averment  of  alienage  in  federal  courts,  104 

See,  also,  Soveeeigns. 

ALIMONY: 

ne  exeat  to  enforce  payment  of,  618w 

AMENDMENTS: 
to  bills,  163  et  seq. 

by  foreign  administrator  showing  letters  taken,  58. 

federal  equity  rules  relating  to,  152. 

making  improper  complainant  a  defendant)  79,  n. 

how  made,  15SL 

effect  of,  154 

on  injunction,  776,  n. 
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AMENDMENTS  (continued): 

allowance  of  time  to  plead,  154,  n. 
amendment  of  answer  after.  398. 
exceptions  to  answer,  416. 
confined  to  what  matter  in  point  of  tini"  155,  493. 
amended  bill  by  assignee  of  plaintiff,  15.j,  n. 
after  demurrer  sustained,  138,  n.,  156,  279,  280. 
for  want  of  parties,  25R. 
failure  to  pay  costs  as  ordered,  156. 
after  replication,  157,  165. 
after  master's  report,  158. 
after  publication,  159. 
at  the  hearing,  63,  n.,  160. 

to  meet  the  case  proved,  161. 
changing  ground  of  action,  163,  163. 
in  case  of  infants,  162,  n. 
of  prayer  for  relief,  160,  n,  163. 
making  a  new  case,  163,  164. 
demurrer  for  inconsistent  amendment,  263. 
■waiver  of  irregularities,  165. 
counter-affidavits  on  application  for  leave,  165. 
order  for  leave,  165. 

remedy  for  filing  without  leave,  235. 
to  bring  in  new  parties,  155,  159. 
in  appellate  court,  165. 
time  to  plead,  answer  or  demur,  253,  n. 
after  decree,  at  subsequent  term,  165. 
before  appearance,  165. 
review  of  discretion  on  appeals,  165,  933. 
new  service  of  process  upon,  154,  168,  n.,  198. 
upon  overruling  of  plea,  828. 
after  plea  for  want  of  parties,  296,  n. 
of  date  of  subpoena  ad  respondendum,  168. 
of  return-day  of  subpoena  ad  respondendum,  169. 
of  return  of  service  of  process,  188. 
of  general  appearance  to  make  it  special,  211. 
to  demurrer  when  latter  too  broad,  247,  n. 
of  title  of  joint  demurrer  and  answer,  273,  n. 
of  pleaa,  319,  820. 

when  supported  by  answer,  320. 
review  of  discretion  to  allow,  on  appeal,  933,  u. 
of  affidavit  to  plea,  323. 
of  answers,  391  et  seq. 

general  rules  relating  to,  391,  392,  393. 
application  for  leave,  394. 
at  what  time  may  be  allowed,  395,  396. 
laches  in  applying  for  lea^ve,  397. 
upon  amendment  of  bill,  398. 
setting  up  new  matter,  399. 
setting  up  usury  and  limitat'ons,  400. 
at  the  hearing,  401. 
how  made,  402. 

to  meet  expressed  views  of  the  court,  408, 
supplemental  answers,  404,  405. 
of  replications,  479. 
of  master's  report,  698. 
of  decrees  to  correct  clerical  errora,  881. 
nunc  pro  tunc  of  decrees  after  enrolment,  851. 
appeals  from  refusal  to  allow,  933. 
of  petition  of  appeal,  957. 
of  pleadings  in  appellate  court,  982. 
See,  also,  Correction  of  Decrees. 

85 
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[The  references  are  to  sections:  Vol.  I  contains  S§  1-606;  Vol.  n,  U  607-1044.] 

AMOUNT  IN  DISPUTE: 

value  of,  to  confer  jurisdiction,  17  et  seq. 
inherent  in  court  of  chancery,  17. 

objection  how  raised,  17. 
in  the  United  States  circuit  courts,  18,  19,  24,  n, 

shown  by  evidence  or  afBdavit,  19,  n. 
on  a|i|.i'als  to  United  States  Supreme  Court,  18,  19. 
as  test  of  jurisdiction  of  appeals,  920. 

ANCILLARY  JURISDICTION: 
of  federal  courts,  34,  35. 

principles  regulating,  34. 

regardless  of  citizenship  of  parties,  34. 

foreclosure  of  railway  in  hands  of  receiver,  34 

cross-bills,  35. 

supplemental  bills,  35,  506. 

hill  of  revivor,  35. 

bill  of  review,  86a 

bill  to  impeach  decree  for  fraud,  884 

bill  to  enforce  decree,  903. 

ANCILLARY  RECEIVER:  See  Receivers. 

ANOTHER  SUIT  PENDING:  See  Pendency  op  Anothee  Burt 

ANSWERS: 

allowance  of  time  for,  in  suits  between  States,  9. 
setting  up  adequate  remedy  at  law,  18. 
showing  incapacity  of  foreign  administrator  to  sue,  68, 
objection  for  want  of  parties  by,  78. 
objection  for  misjoinder  by,  79. 
setting  up  multifariousness,  126. 
after  bill  taken  for  confessed,  192. 
opening  decree  pro  confesso  to  let  in,  202  et  seq. 
demurrer  to,  227. 
overruling  demurrer,  241,  242. 
incorpora'ing  demurrer  in,  244,  274,  331,  n. 
demurrer  on  extension  of  time  to,  272. 
upon  overruling  a  demurrer,  276,  277. 
accompanying  disclaimer,  28i 
supporting  pleas,  298. 
overruling  pleas,  299. 
allowing  pleas  to  stand  for,  300. 
setting  up  pendency  of  another  suit,  304. 
commencement  of,  when  joined  with  plea,  317. 
filing  plea  compliance  with  rule  to  answer,  32i 
ordering  plea  to  stand  for,  336. 
upon  overruling  plea,  328,  330. 
nature  of,  331. 

leave  to  withdraw  demurrer  and  file  answer,  332,  n, 
what  defenses  properly  taken  by,  332. 
what  defenses  improperly  taken  by,  333. 
general  requisites  of,  334. 
exceptions  to  rule  requiring  full  answers,  835, 
to  bill  for  account,  336. 
specific  denials  required,  337. 
sufficiency  of  interrogatories,  90,  338. 
on  knowledge,  information  or  belief,  339. 
right  to  inspect  documents  referred  to  in,  3401 
process  to  compel,  341. 
in  patent  cases,  342. 
to  charges  of  fraud,  343, 
inconsistent  defenses  in,  344 
^setting  up  res  adjudieata,  345, 
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ANSWERS  {continued): 

setting  up  bona  fide  purchase,  346. 

defense  of  laches  by,  347. 

defense  of  statute  of  limitations  by,  847. 

defense  of  statute  of  frauds  by,  808,  84& 

setting  up  usury,  849. 

by  married  women,  850. 

by  corporations,  851. 

joinder  of  several  defenses  in,  853. 

frame  of,  353. 

status  of  answer  upon  removal  to  federal  courts,  364 

effect  of  State  practice,  854. 
signature  to,  855. 
verification  of,  356,  864 

waiver  of  oath,  856,  860. 

weight  of  as  evidence,  388. 

before  whom  to  be  sworn,  357. 

mode  of  administering  oath,  858. 
jurat,  359,  364,  n. 
service  of,  861. 

filing,  and  further  time  for,  863,  933,  n. 
after  expiration  of  time  for,  863. 
taking  off  the  file  for  irregularities,  364 

whea  filed  by  party  in  contempt,  365. 
as  evidence,  see  Evidence. 
what  constitutes  responsive.  869  et  seq, 
amendment  of,  see  Amendments. 
supplemental,  when  permitted,  404,  405. 
exceptions  to,  406  et  seq. 

to  be  signed  by  counsel,  10,  n. 

definition  and  object  of,  406. 

what  constitutes  scandal,  407. 

what  constitutes  impertinence,  408,  409,  410,  411,  419L 

liability  of  guardian  ad  litem  for  scandal,  48. 

for  insufficiency,  413,  414,  415. 

to  answer  to  amended  bill,  416. 

procedure  upon,  417  et  seq. 

objectionable  matter  how  expunged,  418. 

further  answr  s  upon  exceptions  sustained,  419. 
title  of,  iiJ. 

form  of,  430. 

costs  on,  1027. 

effect  on  application  to  dissolve  injunction  on  answer,  784* 
when  proper  instead  of  cross-bill,  423. 
by  way  of  cross-bill,  426. 
affirmative  relief  by,  426. 

effect  of  State  practice  in  federal  courts,  437. 

in  cases  of  account  or  specific  performance,  439. 

in  partition  suits,  430,  n. 
to  bill  of  revivor,  488. 
to  supplemental  bills,  509. 

APPEALS: 

practice  of  House  of  Lords  followed  in  New  Jersey,  10. 
equity  causes  reviewed  by,  906. 

federal  practice  same  as  on  writs  of  error,  906. 
from  what  kind  of  decrees,  906. 
the  Evarts  Act,  purpose  and  scope  of,  907. 

provides  for  entire  federal  appellate  jurisdiction,  907. 

appeals  on  "question  of  jurisdiction,"  908. 
jurisdiction  of,  908. 

jurisdiction  of  appeals  on  constitutional  questions,  909t 

certification  to  Supreme  Court,  910,  911. 
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APPEALS  (eontiniied) : 

certiorari  from  Supreme  Court,  912. 

"final  decisions"  reviewable  under,  913. 

appeals  from  interlocutory  injunctions,  914 
what  constitutes  interlocutory,  914. 
what  relief  grantable  on,  915,  916. 
practice  in  House  of  Lords,  10. 
the  conflicting  federal  decisions,  916. 
allowance  of  supersedeas,  917. 
limitation  of  time  for,  936. 
who  may  appeal  — appealable  interest,  918,  919. 

reservation  of  right  in  decree,  918. 

assignee  pendente  lite,  919. 

defendant  from  decree  pro  confesso,  199. 
jnrisdictional  amount,  see  Amount  in  Disputk 
from  joint  decrees,  parties  to,  921. 

summons  and  severance,  921. 
by  and  against  receivers,  922,  989. 

from  order  of  appointment,  780. 

from  allowances,  741. 

from  order  of  discharge,  750,  n. 
by  purchasers  at  foreclosure  sales,  923. 

by  intervenors  and  petitioners  to  intervene,  579,  924,  985,  933, 
by  party  accepting  benefit  of  decree,  926. 
by  defendant  after  default  at  hearing,  927. 
from  consent  decrees,  928. 

from  orders  granting  or  refusing  an  issue,  659,  929. 
upon  question  of  costs,  930,  931. 
in  matters  of  discretion,  932  et  seq. 

limitation  of  the  rule,  932. 

matters  of  discretion  illustrated,  933,  934. 

allowance  of  amendments,  165,  933. 
bringing  in  new  parties,  165. 

refusal  of  leave  to  file  cross-bill,  437. 

leave  to  file  supplemental  bill,  508. 

granting  or  refusing  preliminary  injunctions,  756L 

granting  or  refusing  rehearing,  833. 

refusal  of  leave  to  file  bill  of  review,  867. 
cross-appeals,  935,  954 
limitation  of  time  for,  936. 
power  to  extend  time  for,  937. 
appealable  interlocutory  decrees,  938,  939,  949  et  seq. 
what  constitutes  appealable  final  decree,  940  et  seq. 

order  dismissing  cross-bill  on  demurrer,  446,  n. 

in  the  federal  courts,  940,  941. 

in  Massachusetts,  943. 

New  York  court  of  chancery  decisions,  948. 

in  Virginia,  944. 

illustrations  generally,  945  et  seq. 
foreclosure  sales,  947. 

on  collateral  matters,  948. 

decrees  w  hen  interlocutory  and  not  final,  949  et  ae^ 
injunction  and  account,  953. 
method  6t  taking  in  federal  courts,  954  955. 

order  allowing  nuno  pro  tunc,  954. 

vacating  order  of  allowance,  954. 

mandainiis  to  compel  aUowauce,  954 

citation,  955. 

service  and  waiver,  956. 
waiver  by  appearance,  283. 

amendment  of  petition  of  appeal,  957. 
security  on,  958  et  seq. 

filing  bond  nunc  pro  tunc,  958. 
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APPEAIVS  (continued): 

form  of  bond,  959. 
approval  of  bond,  960. 

appeals  in  forma  pauperis  under  federal  statute,  961. 
return  to  writ  of  error  or  appeal,  963. 
transcript,  963. 

certiorari  for  diminution,  963. 
assignment  of  error,  964,  965. 
supersedeas  on,  966  et  seq. 

nunc  pro  tunc  order  for,  966,  n. 
BuflSoiency  of  bond,  967. 

additional  security,  987. 
damages  on  bond,  968. 

in  foreclosure  suits,  969. 
dismissal  of  in  federal  courts,  970,  971. 

parties,  notice,  and  hearing  of  motion,  970,  971. 
reinstatement,  971,  n. 
burden  of  proving  error  on,  973. 
review  of  findings  of  fact,  973. 

weight  of  master's  findings,  711,  n. 
objections  to  sufficiency,  974. 
objection  on,  generally,  974,  975. 

of  adequate  remedy  at  law,  13,  n.,  976. 
for  want  of  parties,  58,  78. 

remanding  cause  to  supply  defect,  78. 
for  defective  averment  of  diverse  citizenship,  103,  n. 
for  defective  jurisdictional  averment  in  creditor's  bill,  140. 
to  sufficiency  of  proof  on  taking  bill  pro  Gonfesso,  195. 
by  appellant  from  decree  pro  confesso,  199,  n. 
to  appearance  of  stranger  at  hearing  below,  313. 
for  laches,  359,  n. 
to  form  of  demurrer,  367,  n. 

to  proceeding  by  petition  instead  of  cross- bill,  433. 
to  supplemental  bill  making  new  case,  496,  n. 
to  propriety  of  reference  of  account  to  master,  680,  n. 
to  admission  of  new  evidence  on  bill  of  re  view,  877,  n. 
scope  of,  977. 
decisions  on,  977,  978. 

modifying  decree  of  absolute  dismissal,  463,  468,  64i 
in  decrees  for  specific  performance,  979. 
review  of  decision  on  multifariousness,  115,  n. 
erroneous  rulings  on  evidence,  980. 
further  evidence  on,  981. 

amendment  of  pleadings  in  appellate  court,  983. 
rehearing  of,  983  et  seq. 

federal  decisions  on,  983,  984. 
certificate  of  counsel,  984. 
Massachusetts  decisions  on,  985. 
New  Jersey  decisions  on,  986. 
Indiana  decisions  on,  987. 
Tennessee  decisions  on,  988. 
second  appeals,  989,  990. 
See,  also.  Mandate. 
costs  on,  1044. 

See,  also,  Jdbisdiotion  ;  Mandate  ;  United  States  Cirocit  Courts  ; 
United  States  Uieouit  Couets  of  Appeal.  United  States  Su- 
preme Court. 

APPEAR  iNCE: 

to  move  to  discharge  subpoena  for  irregularity,  189, 

definition,  311. 

general  and  special,  811,  318. 

amending  general  tc^make  it  special,  311. 
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APPEARANCE  (eontiwierl) : 

who  may  appear  at  hearing,  313. 
what  constitutes,  304,  Sia 
appearance  gratis,  314 

by  guardian  ad  litem  of  infant,  316. 
effect  as  waiver  of  service,  316. 
appearance-day  in  federal  courts,  315, 
effect  of  unauthorized,  317. 
extending  time  for,  319. 
by  married  women,  830. 
mode  of  entering  special,  331. 
effect  of  an  appearance,  833,  333. 

by  foreign  sovereign  as  a  waiver,  43. 

waiver  of  defect  in  subpoena,  166,  n.,  308L 

upon  appeal,  333. 

waiver  of  citation,  956. 

as  a  waiver  in  federal  courts,  349. 

See,  also^  Process  fob  Affearanoe. 

APPLICATIONS:  See  Interloctjtory  AppucATTONa 

APPOINTMENT: 

of  solicitor  by  infant  plaintiff  attaining  majority,  46,  n. 

of  master,  676,  677. 

of  receivers,  see  Receivers. 

ARBITRATION: 

power  of  guardian  ad  litem  to  submit  cause  to,  316,  n. 

ARGUMENT: 

setting  demurrer  down  for,  374 
setting  plea  down  for,  335. 
of  a  plea,  336. 

at  the  hearing,  right  to  open  and  close,  839. 
allowing  a  plea  on,  387. 
overruling  a  plea  on,  338. 
of  motions,  563, 

of  exceptions  to  master's  report,  710. 
of  motions  to  dismiss  appeals,  970. 

ARREST: 

on  civil  process,  exemption  from,  614 
See,  also,  Ne  Exeat. 

ASSIGNEES: 

federal  jurisdiction  of  suits  by,  38. 
of  plaintiff  before  suit,  amended  bill  by,  155,  n. 
in  insolvency,  when  admitted  after  decree  ^ro  confesso,  30i 
cannot  have  a  rehearing,  846. 
of  purchaser  entitled  to  writ  of  assistance,  898,  900, 
pendente  lite,  right  to  appeal,  919. 
See,  also.  Assignment. 

,\S8IGNMENT: 

pendente  lite,  effect  upon  suit,  489. 

ASSIGNMENT  OF  ERROR: 
on  appeal,  964,  965. 

ATTACHMENT: 

to  compel  an  answer,  341,  417. 
for  disobedience  of  subpoena  duces  tecum,  53b. 
See,  also.  Contempts. 

ATTAINDER: 

as  disabling  a  person  to  sue  in  equity,  40, 
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ATTORNEYS:  See  CorwsEU 

ATTORNEY-GENERAL : 

intervention  by  in  suits  between  States,  9. 
suits  by  to  annul  letters  patent,  81,  105,  n. 
suit  by  to  cancel  land  patent,  81. 

AUTHORITY: 

to  institute  suit  on  behalf  of  infants,  see  iNFAKia 
of  solicitors  to  file  bill,  8a 

objections  for  want  of,  83,  449. 


B. 

BAIL: 

on  tie  exeat,  623. 

obligation  of  sureties,  633. 

BILLS: 

when  incorporated  with  information,  81. 
definition  and  classification,  83. 
of  interpleader,  see  Inteepleader. 
of  certiorari,  see  Certiorarl 
to  perpetuate  testimony,  see  TESTIMONY. 
of  discovery,  see  DISCOVERT. 

of  revivor,  and  revivor  and  supplement,  see  Rbvivob, 
of  review,  see  Review. 
cross,  see  Cross-bills. 
supplemental,  see  Supplemental  Bilia 
bills  in  the  nature  of,  etc.,  see  the  particular  billa 
authority  of  solicitor  to  file,  88. 
objections  for  want  of,  83. 
taking  unauthorized  off  the  file,  449. 
signature  to,  84. 

by  mayor  on  behalf  of  city,  83,  n. 
objection  for  want  of,  how  taken,  84 
by  guardian  of  infant  44,  u. 
affidavit  to,  85,  86, 

when  necessary,  85. 
form  of  verification,  86. 
of  no  colIusioD  in  bill  of  interpleader,  14Si 
the  several  parts  of,  87. 

address  and  introduction,  88. 
federal  equity  rule,  103,  o. 
objection  for  defect  on  appeal,  975. 
special  demurrer  for  defect,  339. 
stating  part,  89. 
interrogating  part,  90. 

form  of  general  interrogatory,  90. 
when  defendant  need  not  answer,  90,  83& 
sufficiency  of  interrogatories,  388. 
prayer  for  general  relief,  91. 

what  may  be  granted  under,  91,  93. 
appointment  of  receiver,  93. 
prayer  for  special  relief,  93. 
for  injunction,  93. 
for  ne  exeat,  93. 
prayer  for  process,  94 

against  a  corporation,  94 
demurrer  for  want  of,  94 
general  principles  of  pleading,  95  et  seq, 
decree  of  certainty  required,  95,  9& 
demurrer  for  defect,  335. 
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WHS  {eontimiedi: 

illustrations,  97,  98. 

setting  forth  documents,  98. 
relief  secundum  allegata  et  probata,  99, 100. 
jurisdictional  averments,  101,  108. 
in  the  federal  courts,  103,  104. 
allegation  of  parties'  interests,  105. 
averments  in  excuse  for  laches,  108, 
allegations  of  fraud,  107,  108. 

objections  for  insufficiency  at  hearing,  108L 
Bcandal  and  impertinence  in,  109  et  seq. 

objection  how  taken.  111. 

exceptions  and  reference  to  master.  111,  11% 
inconsistent  allegations,  118. 
bills  with  a  double  aspect,  114 
multifariousness  in,  see  Multifabiousnessl 
parties  to,  see  Partie& 
for  foreclosure,  182,  13a 
to  redeem.  184 
for  partition,  185. 
to  quiet  title,  136. 
to  reform  instruments,  137. 
for  specific  performance,  138. 
to  set  aside  fraudulent  conveyances,  189. 
creditors'  bills,  140. 
by  committee  of  lunatic,  250,  n. 
and  petitions,  proper  use  of,  respectively,  665,  566, 
for  injunctions,  766. 
to  impeach  decrees  for  fraud,  884. 

jurisdiction  of,  884 

ancillary,  of  federal  court,  884 

time  for  filing,  884 

multifariousness  in,  884 

parties,  884 

frame  of,  884 
amendment  of,  see  Amenduents. 
dismissal  of,  see  DismissaIj  of  Bili& 
to  enforce  decrees,  903,  904 

parties  and  proceedings,  903,  904 

ancillary  jurisdiction  of  federal  court,  908. 
See,  also,  Cross-bills;  Jueisdiction ;  PLEAoma;  Tabinq  Bnia  PBO 

CONI'ESSO. 

BILLS  OF  EXCEPTIONS: 

on  trial  of  issuee  to  jury,  667,  671. 

BILLS  OP  REVIEW:  See  Ekview. 

BILLS  OF  REVIVOR:  See  Revivor. 

BILLS  OF  REVIVOR  AND  SUPPLEMENT;  See  Revivob. 

BONA  FIDE  PURCHASE: 
answer  setting  up,  346. 
plea  of,  814 

BOND: 

of  defendant  in  ne  exeat,  633. 

obligation  of  sureties,  633. 
on  discharge  of  ne  exeat,  635. 

enforcement  of,  626i. 
of  receiver,  726  et  seq. 
on  appeal,  958  et  seq. 
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BOND  (contintied): 

on  injunctions,  see  Injijnotions. 
for  supersedeas,  see  Supersedeas. 
for  costs,  see  Costs. 
of  interveners,  enforcement  of,  1030. 

BONDHOLDERS:  See  Fobbolosube;  Intervention;  Paktibsl 

BOUNDARIES: 

jurisdiction  of  suits  between  States  concerning,  20. 
practice  in  suits  between  States  to  establish,  9. 

time  for  filing  answers,  9. 

intervention  by  attorney-general,  9. 

BRINGINa  ON  A  REFERENCE:  See  Master. 

BRINGING  SUIT  TO  A  HEARING:  See  HEABlNa. 

BURDEN  OF  PROOF: 
in  equity  causes,  516. 
of  error  on  appeal,  973. 

c. 

CAPACITY:  See  Plaintipfs;  Disabiutt. 

CERTAINTY: 

in  pleading,  see  Buis ;  PlJiASlNQ. 

CERTIFICATES: 

of  receivers,  see  Receivers. 

CERTIFICATE  OF  COUNSEL: 
to  demurrers,  270. 
to  plea,  270. 

on  petition  for  rehearing,  984,  985. 
on  petition  to  sue  in  forma  pauperis,  1043. 

CERTIFICATION : 

from  Circuit  Court  of  Appeals  to  Supreme  Court,  910,  911. 

CERTIORARI: 
biU  of,  151. 

proceedings  on,  161. 
from  Supreme  Court  under  Evarts  Act,  912. 
for  diminution  of  record  on  appeal,  963. 

CESTUI  QUE  TRUST:  See  Teusts  and  Trustees. 

CHAMBERS: 

jurisdiction  of  judge  at,  16,  721,  n,  851,  n. 

CHANCERY: 

practice,  founded  on  practice  of  high  court  of  chancery,  1. 
practice  in  federal  courts,  see  Fedebal  Courts. 
courts  of,  in  the  United  States,  4, 

CHARGING  PART: 
of  bills,  87. 

CHATTEL  MORTGAGES: 

State  law  relating  to,  a  rule  of  property,  7. 

CIRCUIT  COURT:  See  United  States  Cibcuit  Coubt. 

CIRCUIT  COURT  OF  APPEALS:  See  United  States  Cmcurr  Court 

of  AFPEAX& 

CITATION: 

on  appeals,  see  Appeals. 
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CITIZENSHIP: 

jurisdiction  of  federal  courts  as  dependent  ""a.i.  ?9  rf  geq. 

motion  to  dismiss  for  defect  of,  30,  n. 
change  of,  how  effected,  30. 
of  corporations,  81. 

of  persons  suing  in  representative  capacity,  32. 
objections  for  want  of  diverse,  33. 

ancillary  jurisdiction  regardless  of,  see  Ancillaet  Jdeisdiotion," 
of  formal  parties  in  federal  courts,  56. 
averment  of  in  federal  courts,  103,  104. 
demurrer  for  want  of  diverse,  248. 
See,  also,  Aliens  and  Alibnaqe., 

CIVIL  ACTION : 

effect  of  establishing  single  form  of,  4 
in  Territories,  5,  n. 

CO-DEFENDANTS: 

answer  of  one  when  available  by  or  against  others,  196,  382,  383,  384. 
affirmative  relief  between,  430. 

CODE  PRACTICE: 

prevalence  of  in  the  United  States,  4. 
effect  of  creating  single  form  of  action,  4 

COLLUSION: 

in  bills  of  interpleader,  145. 

See,  also.  Collusive  Jurisdiction  oe  Suit. 

COLLUSIVE  JURISDICTION  OR  SUIT: 

averments  required  by  federal  equity  rule,  104. 
dismissal  of,  468. 

decree  in,  annulled  on  petition  of  stranger,  564,  n. 
contempt  of  court  to  bring,  888k 

COMITY: 

international,  enables  aliens  to  sue  in  equity,  4L 
in  matter  of  appointment  of  receiver,  722. 
suits  by  receivers  in  foreign  jurisdictions,  747. 

COMMISSION: 

to  take  testimony,  536. 

letters  rogatory,  552. 

to  take  testimony  abroad,  how  obtained,  557. 

COMMISSIONER: 

appointment  of,  to  execute  conveyances,  803L 

COMMISSIONER  OF  PATENTS: 

acceptance  of  service  of  process  by,  171. 

COMMITMENT:  See  Contempts. 

COMMITTEE: 

of  lunatic,  suits  by,  49. 

of  lunatic,  defense  of  suits  against,  50. 

COMPENSATION: 
of  masters,  678. 

payment  of  master's  fees,  679. 
of  receivers,  738. 

of  counsel  for  receivers,  788. 

of  railway  receivers,  739. 

extra  compensation,  740. 

appeals  from  allowances,  741. 
of  trustees,  appeals  from  decree  fixing,  946. 
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COMPETENCY: 

of  expert  witness  in  equity,  616,  n. 
of  witness,  objections  to,  640. 
See,  also,  EWidence. 

COMPLAINANTS:  See  PLAiNTirra. 

COMPLAINT :  See  Bill  ;  Pleading. 

COMPROMISE: 

dismissal  of  bill  on  proof  of,  467,  n. 

CONCURRENT  JURISDICTION: 

of  State  and  United  States  circuit  courts,  34 
See,  also,  Election  ;  Jurisdiction. 

CONDITIONAL  DECREES: 
affirmative  relief  by.  428w 
See,  also,  Decrees. 

CONDUCT  OF  CAUSE : 

on  creditors'  bill  when  taken  from  plaintiff,  46i 
parties  entitled  to,  606. 

when  committed  to  others,  605, 

CONFIRMATION: 

of  master's  report,  699  et  seq. 

of  foreclosure  sales,  see  Foreclosuee. 

CONFLICT  OF  LAWS:  See  Comity;  State' Statutes  and  Decisions^ 

CONSENT: 

to  appearance  of  stranger  at  bearing,  212. 

CONSENT  DECREES:  See  Decrees. 

CONSOLIDATION  OF  CAUSES: 
in  the  federal  courts,  581. 
in  West  Virginia,  Georgia  and  Indiana,  582. 
in  Wisconsin,  583. 
in  New  Jersey  and  Alabama,  584. 
in  Tennessee,  585. 

CONSTITUTIONAL  PROVISIONS: 

jurisdiction  of  United  States  Supreme  Court,  SUL 
order  involving  inspection  of  private  papers,  531. 
right  to  jury  trial  in  equity  causes,  650  et  seq. 

in  the  federal  courts,  650,  654. 

in  Indiana,  651. 

in  Illinois,  653. 

in  Pennsylvania,  South  Carolina,  Georgia  and  Tennessee,  658. 

jurisdiction  of  federal  courts  as  affected  by,  654 

right  of  defendant  in  Massachusetts,  665. 

waiver  of  right,  656. 
right  to  trial  of  equity  causes  by  court,  657. 

CONSTRUCTIVE  SERVICE :  See  Seevicb. 

CONTEMPTS: 

party  in,  not  entitled  to  file  pleadings,  365. 

motions  by,  generally,  555,  556. 

motion  to  open  decree  pro  confesso  by,  203, 

dismissal  of  bill  by,  459. 
compelling  witness  before  examiner  to  answer,  S41. 
power  to  punish  for,  888. 

power  of  federal  courts,  889. 
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CONTEMPTS  (amtinued): 
what  constitutes,  88& 

disobedience  of  subpoena  duces  tecum,  52& 

obstructing  receiver,  737. 

suing  receiver  without  leave,  744 

interference  with  sequestrators,  898. 
proceedings  for  in  federal  courts,  890,  891. 

not  aaected  by  State  statute,  889, 
proceedings  for,  how  entitled,  892L 

See^  also,  Attaohment. 
order  of  commitment,  893. 
for  violation  of  injunctions,  894,  895. 

what  constitutes  contempt,  894y  89S. 

proceedings,  895. 

CONTINUANCE :  See  HEAEma 

CONTRACT: 

specific  performance  of,  see  SPEomo  Febforuanok 
by  purchaser  at  foreclosure  sale,  see  Foreclosure. 

CONTROVERSY:  See  Amount  in  Disfutb;  Jueisdiotion; 

CORPORATIONS: 

jurisdiction  of  suit  by  or  against  federal,  24. 

citizenship  of,  31. 

joinder  of  officers  of  as  defendants,  61. 

prayer  for  process  against,  94 

service  of  process  upon,  174 

what  constitutes  transacting  business,  174  »• 
answers  by,  351. 

CORRECTION  OF  DECREES: 
before  enrolment,  831  et  seq. 

at  the  term  when  rendered,  830,  831,  850. 
vacating  upon  petition,  104  n. 

supplemental  bill  in  nature  of  bill  of  review,  849. 
clerical  errors,  881,  851. 
nunc  pro  tunc  decrees,  see  NUNO  Pro  Tunu 
decree  in  collusive  suit,  annulled  on  petition,  564,  n. 
status  of  interlocutory  decrees  at  final  hearing,  280,  a.,  635,  810,  n. 
after  enrolment,  850  et  seq. 

the  general  rule,  850. 

the  several  methods,  850. 

consent  decrees,  850,  n. 

by  petition,  when,  851. 
clerical  errors,  851. 

by  nunc  pro  tunc  amendment,  851. 

by  bill  of  review,  see  Review. 
vacatmg  decrees  for  surprise  or  irregularity,  879  et  seq, 

application,  how  made,  879. 

decrees  pro  confesso,  879,  n. 

laches  of  petitioner,  880. 

grounds  for,  880. 
modification  of  decree  for  costs,  1029. 
bills  by  infants  to  impeach  decrees,  883. 
bills  to  impeach  decrees  for  fraud,  884 

jurisdiction,  884 

ancillary,  of  federal  court,  884 

time  for  filing,  884 

multifariousness  in,  884 

parties,  873,  884 

frame  of,  884 

See,  also,  Appeals;  Intbblooutoby  Deorbbs  add  Obdebs;  R». 

HBARINOv 
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COSTS: 

United  States  Supreme  Court  may  award  or  refuse,  13,  n. 
liability  of  next  friend  of  infant  plaintiff,  45,  46. 

reimbursement,  45,  46. 
liability  of  infant  plaintiff,  46,  n. 
of  scandalous  answer  by  guardian  ad  litem,  48. 
liability  of  solicitor  for,  49. 
upon  pro  confesso  by  improper  defendant,  71. 
on  bills  filed  without  authority,  83. 
of  scandalous  or  impertinent  pleading.  111,  410. 

of  reference  of  exceptions,  111. 
npon  dismissal  at  hearing  for  multifariousness,  138L 
when  not  allowed  defendant  upon  dismissal,  143. 
on  bills  to  perpetuate  testimony,  150. 
upon  opening  decree  pro  confesso,  207. 
upon  sustaining  demurrer  for  want  of  parties,  358. 
of  written  demurrer  upon  demurrer  ore  tenus,  265. 
on  disclaimer,  391,  n. 

in  foreclosure  suit,  390. 
of  motion  to  dismiss  bill  filed  without  authority,  449. 
when  complainant  may  dismiss  without,  450,  1010. 
of  superfluous  motions,  660. 
of  motions  not  asking  for  costs,  560. 
staying  suits  to  await  payment  of  costs  in  former,  606. 
of  exceptions  to  master's  report,  716. 
of  receivership,  753. 
rehearing  of  decree  for,  843. 
restitution  of,  upon  sustaining  bill  of  review,  878. 
appeals  upon  question  of,  980,  931,  1010. 
power  to  award  after  mandate  on  appeal,  995. 
jurisdiction  to  award,  1003. 
power  of  Territorial  legislature  to  regulate,  1003. 
granting  of,  discretionary,  1004. 

review  of  discretion  on  appeal,  1006. 
on  petition,  under  prayer  for  general  relief,  1004 
to  the  government,  1005. 
not  awarded,  when,  1007,  1008. 
apportioned,  when,  1009. 

review  of  discretion  on  appeal,  1010. 
against  successful  defendant,  when,  1011. 
against  successful  complainant,  when,  1013b 
out  of  the  fund,  1018. 
on  bills  of  interpleader,  148,  n.,  1014. 
as  between  solicitor  and  client,  1015. 
in  recovering  a  trust  fund,  1016. 
in  partition,  1017. 
in  foreclosure,  1018,  1019, 1020. 

provisions  for  attorneys'  fees,  1030. 

State  practice  followed  in  federal  courts,  1030. 
on  bills  for  account,  1031. 
on  bills  for  specific  performance,  1033. 
on  bills  of  discovery,  1034 
on  feigned  issues,  1035. 
of  papers  unnecessarily  voluminous,  1086. 
on  exceptions  to  answers,  1037. 
remedy  of  solicitor  for  costs,  1038. 
modification  of  decree  for,  1039. 
enforcement  of  bond  of  interveners,  10301 
security  for  costs,  1081  et  seq. 

when  may  be  required,  1031. 

from  non-resident  co-plaintiff,  1033. 

from  non-resident  of  judicial  district,  1033, 
on  bill  of  interpleader,  1034 
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COSTS  {continued): 

who  may  be  surety,  1036. 

amount  required,  1036. 

application  for  order  and  affidavit,  1037. 

service  of  order  staying  suit,  1038. 

notice  of  compliance  with  order  for,  1038. 

waiver  of,  1039, 1040. 
illustrations  of,  1041. 
leave  to  sue  in  forma  pauperis,  1048. 
on  appeals,  1044. 

COUNSEL: 

stipulations  between,  see  Stipulations. 

power  of  next  friend  of  infant  to  employ,  45. 

power  of  guardian  ad  litem  of  infant  to  employ,  48. 

signature  to  answers,  see  Answers. 

signature  to  petitions,  568. 

for  receivers,  compensation  of,  738. 

signature  to  bills,  84. 

See,  also,  Certificate  of  Counsel;  SiauATUKH;  Solioitobsl^ 

COURTS :  See  Federal  Courts  ;  Rules  of  Court. 

CREDITORS'  BILLS: 

necessary  averments  in,  140. 
right  of  complainant  to  dismiss,  455. 
intervention  on,  576,  577,  683. 
on  simple  contracts,  654. 
reference  to  master,  682. 

CRIMINAL  PROSECUTION: 
injunctions  against,  761,  763. 

CROSS-APPEALS: 

when  necessary  for  relief  on  appeal,  93S, 
See,  also.  Appeals. 

CROSS- BILLS: 

for  compensation  for  improvements  in  partition,  8. 

when  considered  in  determining  amount  in  dispute,  19. 

federal  ancillary  jurisdiction  of,  35. 

definition  and  object  of,  431,  433. 

amendment  of,  431,  n. 

irregular,  when  sustainable  as  original  bills,  431,  n. 

where  relief  sought  is  available  by  answer,  428. 

dismissal  of,  when  unnecessary,  488,  n. 

supplemental  answer,  petition,  and,  distinguished,  433. 

jurisdiction  of,  434. 

equitable  relief  on,  485. 

defenses  proper  for,  338,  333. 

when  necessary  for  affirmative  relief,  436  et  seq. 

effect  of  State  practice  on  federal  courts,  354,  487. 
answers  by  way  of,  436,  437. 
decree  between  defendants  without,  430. 
who  may  file,  431. 

dismissal  for  irregularity,  431. 

when  intervener  may  file,  431,  n. 
by  direction  of  the  court,  433. 
relation  to  original  bill  as  to  subject-matter,  433. 
improperly  departing  from  original  subject-matter,  434. 
when  germane  to  original  subject-matter,  435. 
parties  to,  436. 

bringing  in  new  parties,  436. 
leave  to  file,  437,  439,  448. 
time  for  filing,  438,  439. 

raising  question  of  regularity  by  demurrer,  438,  n. 
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CROSS-BILLS  {continued): 

waiver  of  irregularity  in  filing,  448. 

evidence  on  bill  and  cross-bill,  440. 

staying  proceedings  on  original  bill,  441,  443i 

appeal  from  order,  934. 
decree  on,  when  superseded  by  decree  on  original,  443,  n. 
formal  dismissal  of,  when  unnecessary,  442,  n. 
frame  of,  443,  444. 
verification  of,  444 
signature  to,  444. 
prayer  for  process,  444. 
process  upon,  445. 

substituted  service,  178. 
original  and  cross-bill  as  one  cause,  446. 
hearing  on  original  and,  as  one  cause,  446. 
dismissal  of,  for  want  of  equity  in  original,  446,  n, 
dismissal  of,  effect  on  original,  447. 

decree  on,  without  answer  or  rule  to  answer,  erroneous,  448, 
as  affecting  complainant's  right  to  dismiss  original,  45L 
in  Illinois,  458,  454 

D. 

DAMAGES : 

on  injunction  bonds,  770,  771. 
on  supersedeas  bonds,  968. 

in  foreclosure  suits.  969. 
on  appeals  sued  out  for  delay,  1001. 

DANIELL'S  CHANCERY  PRACTICE: 
as  an  authority  in  the  federal  courts,  S. 

DEATH:  See  Abatement;  Revivor. 

DE  BENE  ESSE:  See  Depositions. 

DECREE: 

against  infant,  actual  service  of  process  to  sustain,  & 
pro  confesso,  see  Taking  Bills  Pro  Confesso. 
personal  on  service  by  publication,  48, 186. 
in  federal  courts  affecting  absent  parties,  55,  n. 

effect  of  federal  equity  rule.  47,  55,  n.,  58. 
effect  on  absent  parties,  generally,  62,  n.,  63,  64, 66,  74. 
effect  of  want  of  averment  of  citizenship,  104. 
pro  confesso  as  an  estoppel,  200,  201. 

upon  service  by  publication,  801. 
conditional,  91,  n. 

affirmative  relief  by,  428. 
between  defendants  without  cross-bill,  430. 
on  cross-bill,  when  superseded  by  decree  on  original,  442,  n. 
in  collusive  suit,  annulled  on  petition  of  stranger,  564,  n. 
definition,  788. 
interlocutory  or  final,  789. 

what  constitute,  respectively,  see  Appeal& 
founded  on  pleadings  and  evidence,  790. 
time  of  entering,  791. 
by  consent,  793  et  seq. 

validity  of,  generally,  792. 

in  case  of  infants,  793. 

effect  as  res  adjudicata,  794,  795. 

rehearing  of,  844. 

appeals  from,  928. 

whether  subject  to  bill  of  review,  853. 

c.  rrection  after  expiration  of  term,  850. 
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DECBEE  {continued): 

nunc  pro  tunc,  796  et  seq. 

definition  and  nature  of,  796. 
usual  formula  in  case  of,  798. 
after  the  death  of  a  party,  797,  798. 

upon  death  of  defendant  after  jjro  confesso,  79& 
against  infants,  799. 
between  co-det'endante,  800. 

ordering  payment  of  money  to  persons  not  parties,  801. 
establishing  a  will  of  real  estate,  802L 
requiring  conveyance  of  land,  803. 
reforming  instruments,  804 
frame  of,  805. 

recitals  and  findings  of  facts,  806. 
federal  court  rules,  807. 
in  Connecticut,  Indiana  and  Ulinois,  808L 
in  Utah,  809. 
construction  of,  810. 
in  foreclosure  proceedings,  811  et  seq. 
decree  of  foreclosure,  811. 
interlocutory  decree  for  a  sale,  812. 
deficiency  decree,  813. 
for  foreclosure  sale,  see  Foreclosures. 

See,  also.  Appeals  ;  Correction  op  Decrees  ;  Dismissals  ;  Enfohob- 
MENT  OF  Decrees  ;  Hbamnq  ;  Interlocutory  Afflioatioiis  ;  Pab- 
TiES;  Rehearing. 

DEDIMUS  POTESTATEM: 

taking  testimony  by  commission  under,  586. 

DEFAULT: 

at  the  hearing,  appeal  by  defendant  after,  927. 

when  accidental,  granting  of  rehearing  for,  927. 

See  Takcng  Decrees  Pro  Confesso. 

DEFECTS : 

which  may  be  taken  advantage  of  at  hearing,  see  HEARma. 
which  may  be  taken  advantage  of  on  appeal,  see  Appeals, 
See,  also,  Answbr;  Bills;  Deuubber;  Plea. 

DEFENDANTS: 

suits  against  aliens,  42. 
suits  against  infants,  see  Infants. 
suits  against  foreign  sovereigns,  43. 
suits  against  lunatics,  see  Lunatics, 
suits  against  receivers,  see  Receivers. 
See,  also,  Bills  ;  Parties. 

DELAY: 

damages  on  appeals  taken  for,  1001. 

dismissal  of  bills  for  want  of  prosecution,  see  DisiassAl& 

DEMURRER: 

for  adequate  remedy  at  law,  13. 

ore  tenus,  13,  n. 
for  insufficient  amount  in  dispute,  17. 
by  foreign  sovereign,  for  want  of  jurisdiction,  43. 
to  bill  showing  plaintiff  to  be  lunatic,  49. 
to  bill  filed  by  married  woman  in  her  own  name,  51. 
for  incapacity  of  foreign  administrator  to  sue,  53, 
for  want  of  parties,  78. 

ore  tenus,  78,  n. 
for  misjoinder  of  complainants,  79. 
for  misjoinder  of  defendants,  80. 

who  may  demur,  80. 
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DEMURRER  {continued) : 

to  bill  for  want  of  signature,  84. 

for  want  of  prayer  for  process,  94. 

for  want  of  interest  of  parties,  105. 

for  scandal  or  impertinence.  111. 

for  inconsistency  in  allegations,  113. 

for  irregularities  in  bill  of  interpleader,  145,  146. 

amendments  after  sust.ning.  128,  n.,  156,  279,  38a 

where  bill  shows  assignment  before  suit,  155,  n. 

constitutes  general  appearance,  218,  223. 

definition,  234. 

nature  and  office  of,  225. 

for  irregular  service  of  process,  335. 

speaking  demurrers,  336. 

to  answers,  337. 

admissions  b^,  96,  228  et  seq. 

construction  of  written  instruments,  339. 

available  for  what  purpose,  330. 
general  and  special  231. 
what  objections  should  be  taken  by,  232. 
to  relief,  classification  of,  233. 

to  substance,  334 
to  form,  classification  of,  335. 
to  discovery,  classification  of,  336. 
to  bills  for  relief  and  discovery,  237. 
general,  what  objections  reached  by,  238. 
general,  what  objections  not  covered  by,  339,  240L 
to  part  of  a  bill,  241. 

federal  equity  rule,  343. 

specification  of  extent  of,  343. 
plea  or  answer  overruling,  241. 

federal  equity  rule,  242. 
incorporating  demurrer  in  answer,  244 

separate  hearing  on,  274,  331,  n. 
general,  specification  of  grounds,  345. 

effect  of  rule  of  court,  245,  246. 
bad  in  part,  247. 

amendment  of,  see  Amendments. 
for  want  of  jurisdiction,  248,  249. 
for  incapacity  to  sue,  250,  251. 

general  demurrer,  251. 
for  want  of  parties,  253,  353,  255,  356, 

formal  requisites  of,  255. 

effect  of  sustaining,  253. 
for  misjoinder  of  parties,  354 

ore  tenus,  364 
statute  of  limitations  as  a  ground  of,  257,  322,  n. 

in  cases  of  fraud,  257. 
for  laches,  258,  259. 
statute  of  frauds  as  ground  of,  360. 
for  want  of  title  of  complainant,  261. 
for  multifariousness,  126,  128,  262. 

amendment  after  allowance  of,  128,  n.,  156,  n, 
to  amended  bills,  363. 
ore  tenus,  13,  n.,  78,  n.,  264  365. 

costs  of  written  demurrer  on,  265. 
time  for  filing,  366. 
title  of,  267. 

to  amended  bill,  263. 
protestation  clause,  268. 
signature  to,  268. 

certificate  of  counsel  and  affidavit,  370,  880,  n. 
prayer  of  judgment,  371. 

86 
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DEMURRER  (continued): 

on  extension  of  time  to  answer,  273. 
taking  demurrers  off  the  files,  273. 
setting  down  for  argument,  274. 
effect  of  judgment  on  demurrer,  275. 

law  of  tke  court,  275. 
overruling  a  demurrer,  276,  277. 

upon  appeal,  278. 

to  bill  of  review,  877. 
sustaining  a  demurrer,  279,  280. 

to  bill  of  review,  877. 
for  pendency  of  another  suit,  304. 
to  a  plea,  334. 

leave  to  withdraw  and  file  answer,  382,  n, 
to  cross-bill  filed  out  of  time,  438,  n. 
for  want  of  equity,  467. 
to  bill  of  revivor,  488. 
to  supplemental  bill,  496,  508. 

because  filed  without  leave,  504,  n. 
decision  on  the  law  of  the  case,  63& 
to  bill  of  review,  876,  877. 

for  want  of  leave,  868. 

argument  of,  877. 

DENIALS:  See  Answers. 

DEPOSITIONS: 

de  bene  esse  under  acts  of  congress,  537. 

return  of,  542. 

admissibility  without  cross-examination,  54& 

right  of  party  to  suppress,  544 

re-examination  of  witnesses,  545. 

waiver  of  exceptions  to,  974. 

See,  also,  Evidence  ;  Testimony. 

DIFFERENCE: 

of  citizenship  as  affecting  jurisdiction,  see  Citizenship;  Ancillabt 

JUKISDICTION. 

DIRECTIONS: 

to  receivers,  see  Receivers. 

DISABILITY: 

of  aliens,  see  Aliens  and  ALiENAaa 
of  lunatics,  see  Lunatics. 

DISCLAIMERS : 

of  complainant's  interest  in  bill  of  interpleader,  14A, 

nature  of,  281. 

strict  rules  of  pleading  applied  to,  282. 

form  of.  283. 

oath  and  signature,  284. 

at  the  hearing,  285. 

answer  accompanying,  286. 

by  one  of  several  defendants.  287. 

by  mistake,  remedy  of  defendant,  288L 

dismissal  of  defendant  upon,  289. 

in  foreclosure  suit,  costs  on,  290. 

replication,  hearing  and  costs,  291. 

exceptions  for  insufficiency,  292. 

taking  off  the  file,  292. 

DISCONTINUANCE:  See  Dismissals. 
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DISCOVERY: 

alien  defendant  may  have  a,  43,  n. 

by  corporation,  necessary  parties  to  secure,  61. 

interrogatories  to  obtain,  90. 

when  defendant  need  not  give,  90,  835. 

whether  bills  of,  maintainable  at  present  day,  130  et  seq. 

conflicting  decisions  in  federel  and  State  courts,  130,  181. 
classification  of  demurrers  to,  336. 
bills  of,  534,  535. 

prayer  of  process  in,  534,  n. 
costs  on  bill  of,  1024 

DISMISSAL  OF  APPEALS:  See  Appeals. 

DISMISSAL  OF  BILLS: 

for  insufficient  amount  in  controversy,  17. 

by  the  court  sua  sp&nte,  17,  n. 
for  want  of  diverse  citizenship,  83. 

notice  of  motion  for,  30,  n. 
of  bill  improperly  filed  on  behalf  of  infant,  44,  n. 
for  want  of  jurisdictional  averment  in  federal  courts,  103,  n.,  104,  ib 
sua  sponte  for  multifariousness,  126,  n.,  128. 
for  adequate  remedy  at  law,  see  ADEQUATE  REMEDY  AT  Law. 
upon  sustaining  demurrer,  279,  280. 
of  defendant  upon  disclaimer,  289. 
upon  allowance  of  plea,  327. 
of  unnecessary  cross-bill,  422,  n. 
of  cross-bill,  unnecessary  when,  443,  n. 
of  cross-bill,  for  want  of  equity  in  original,  446,  n. 
of  croas-bill,  effect  on  original,  447. 
otherwise  than  at  a  hearing,  449  et  seq. 
of  bill  filed  without  authority,  449. 

costs  of  motion,  449. 

who  may  make  motion,  449. 
right  of  complainant  to  dismiss,  450  etseq, 

without  costs,  450.  461,  463,  1010. 

exceptions,  450,  451. 

after  cross-bill  filed,  451. 
rule  in  Illinois,  453,  454. 

how  affected  by  proceeding  upon  reference,  453. 

the  rule  in  Illinois,  453. 

where  complainant  represents  a  class,  455. 

by  one  of  several  complainants,  456. 

dismissal  of  part  of  a  bill,  457. 

dismissal  contrary  to  stipulation,  458. 

where  complainant  is  in  contempt,  459. 

dismissal,  how  effected,  460. 

motion  or  petition,  notice  and  order,  46(X 

costs  upon  dismissal,  450,  461. 
dismissal  without  costs,  463. 

dismissal  without  prejudice,  463. 
effect  as  res  adjudicata,  463. 

reinstatertient  after  dismissal,  464 
for  want  of  prosecution,  465. 

effect  as  res  adjudicata,  309,  465,  n. 

of  bill  to  perpetuate  testimony,  150. 

reinstatement  after,  466. 

pending  an  abatement,  irregular,  483. 

under  federal  court  rule,  646. 
for  want  of  equity,  467. 
upon  proof  of  compromise,  467,  n. 
for  want  of  jurisdiction,  468. 

by  the  court  sua  sponte,  24,  n. 

of  collusive  suit  under  federal  statute,  468, 

without  prejudice,  468, 
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DISMISSAL  OF  BILLS  {continued): 

compelling  complainant  to  elect,  469,  470. 

effect  of  dismissal  as  res  adjudicata,  470. 
in  federal  courts,  for  want  of  replication,  as  of  course,  557. 
at  the  hearing,  641  et  seq. 
upon  answer,  641. 
for  defect  of  parties,  78. 
for  misjoinder  of  complainants,  79. 

without  prejudice,  79,  n. 
of  joint  action,  for  failure  of  proof,  642i 
without  prejudice,  79,  n.,  643. 
for  multifariousness,  643. 
effect  as  res  adjudicata,  644 
effect  of  absolute  dismissal  as  res  adjudicata,  M5. 
effect  upon  injunction,  775,  n. 
appeals  from  decrees  of,  945,  946. 

DISQUALIFICATION : 
of  master,  see  Master. 
of  receiver,  see  Receiver. 

DISTRICT  COURTS: 

of  United  States,  equitable  jurisdiction  of,  3d. 

DOCUMENTS: 

how  set  forth  in  pleading.  98,  109. 
referred  to  in  answer,  inspection  of,  340. 
See,  also.  Production  op  Documents. 

DOUBLE  PLEAS:  See  Pleas 

DUPLICITY: 

in  pleas,  395,  296. 

See^  also,  MuLTiFABiousNBsa 


E. 

ELECTION: 

between  double  pleas,  298. 
between  remedy  at  law  and  equity,  304 
compelling  plaintiff  to  elect,  469,  470. 

ENEMIES: 

alien,  incapacity  to  sue,  41. 
liability  to  be  sued,  43. 
plea  of  alien  enemy,  43,  n. 

ENFORCEMENT  OF  DECREES  AND  ORDERS: 
in  general,  885. 

execution  on  decrees  in  federal  courts,  886. 
decisions  on  regularity  and  service  of  execution^  887. 
power  to  punish  contempts,  888. 

what  constitutes  contempt,  888. 

power  of  federal  courts,  889. 
proceedings  for  contempts  in  federal  courts,  890,  891. 

not  affected  by  State  statute,  889. 
proceedings  for  contempts,  how  entitled,  893. 
order  of  commitment  for  contempt,  893. 
contempt  for  violation  of  injunction,  894,  895. 
sequestration,  896. 
by  writ  of  assistance,  see  Writ  op  Assistance. 
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ENFORCEMENT  OF  DECREES  AND  ORDERS  (continued): 
bills  to  enforce  decrees,  908,  904 

ancillary  jurisdiction  of  federal  courts,  903. 

parties  and  proceedings,  903,  904. 
power  of  court  to  control  execution  of  decrees,  905. 

See,  also.  Mandate. 

ENGLISH  HIGH  COURT  OF  CHANCERY:  See  High  Court  OP  Chan- 
cery. 

ENROLMENT: 

of  decrees,  what  constitutes,  853,  n. 

EQUITY: 

jurisdiction  in,  18,  n. 

See,  also.  Jurisdiction  ;  Adequate  Remedy  at  Law. 

ERROR: 

writ  of,  see  Appeals. 
assignment  of,  on  appeal,  964,  965. 

ERROR  APPARENT: 

bill  of  review  for,  see  Review. 

ESTOPPEL: 

effect  of  a  disclaimer  as,  288. 
See,  also.  Res  Adjudicata. 

E.VARTS  ACT: 

act  creating  Circuit  Court  of  Appeals  styled  the,  907. 
provisions  of,  and  practice  under,  see  Appeals. 

EVIDENCE: 

plea,  though  under  oath,  not  evidence,  394 
answers  as  evidence,  366  et  seq. 

in  dissolution  of  injunctions  upon  answer,  781  et  seq, 

general  statement  of  the  rule,  366,  389. 

hearing  upon  bill,  answer  and  replication,  367,  387. 

hearing  on  bill  and  answer,  368. 

what  constitutes  responsive  answer,  369.  370,  371,  372, 

answers  not  responsive,  373. 

answer  refuting  itself,  374. 

when  overcome  by  circumstances  alone,  375. 

answers  alleging  facts  on  hearsay,  376. 
on  information  and  belief,  377. 

answers  not  direct  and  positive,  378. 

answers  alleging  ignorance  of  facts,  379. 

answers  denying  legal  conclusions,  380. 

falsus  in  uno,  falsus  in  omnibus,  381. 

answer  of  one  defendant  against  co-defendant,  383,  383. 

of  one  defendant,  when  available  by  co-defendant,  884 

corroborating  evidence,  385. 

effect  of  failure  to  answer  fully,  386. 

admissions  in  an  answer,  387. 

answers  not  under  oath,  356,  n.,  388. 

summary  statement  of  prevailing  rule,  389. 

answers  of  infants,  390. 
on  bill  and  cross-bill,  440. 
in  original  and  supplemental  suits,  510. 
general  rules  of,  in  equity,  516. 

competency  of  expert  witness,  516,  n. 
burden  of  proof,  516. 
confined  to  allegations,  516. 
judicial  notice,  517. 

in  the  federal  courts,  518. 
bill  in  another  suit  as,  519. 
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EVIDENCE  {continued): 

method  of  taking  testimony,  620. 

in  federal  courts,  520. 
time  for  taking  testimony  in  federal  courts,  521. 
Btipulations  relating  to,  633. 

taking  testimony  before  examiner,  533. 
bills  of  discovery,  534,  635. 
commissions  to  take  testimony,  536. 
depositions  de  bene  esse  under  acts  of  congress,  537. 
objections  to,  538,  689. 

specification  of  grounds  of,  538. 
objected  to  and  ruled  out,  incorporating  in  record,  539,  964. 
objections  to  competency  of  witness,  540. 
compelling  witness  to  answer,  541. 
return  of  depositions,  642. 

admissibility  of  depositions  without  cross-examination,  543. 
right  of  party  to  suppress  depositions,  544. 
waiver  of  exceptions  to  deposition,  974. 
re-examination  of  witnesses,  645,  646. 
additional  testimony,  when  permitted,  647  et  seq, 

the  general  rule,  547. 
illustrations,  548. 

appeal  from  refusal  to  allow,  933. 

exceptions  to  general  rule,  549. 
proof  at  the  hearing,  550,  651. 
letters  rogatory,  553. 

parol,  to  vary  written  stipulations  of  parties,  591. 
before  master  on  a  reference,  689. 

examination  of  witnesses,  690. 
rehearing  on  ground  of  new,  836,  837,  838. 
erroneous  rulings  on,  review  on  appeal,  980. 
further  evidence  on  appeals,  981. 
new,  as  ground  of  bill  of  review,  see  Review. 

See,  also.  Affidavits;  Discovert;  Issues  to  Jury;  Master;  Pro- 
duction OF  Documents;  Subpcbna  Duces  Tecuil 

EXCEPTIONS: 

for  scandal  and  impertinence  in  bills,  111,  113. 

to  answers,  see  Answers. 

to  disclaimer,  for  insufficiency,  893. 

to  master's  report,  see  Master. 

bills  of,  on  trial  of  issues  to  jury,  667,  671, 

EXCOMMUNICATION : 

as  an  incapacity  to  sue  in  equity,  40. 

EXECUTION : 

on  decrees  in  the  federal  courts,  886. 
decisions  on  regularity  and  service  of,  887. 
of  decrees,  power  of  court  to  control,  905. 

EXECUTORS  AND  ADMINISTRATORS: 
capacity  of  foreign,  to  sue,  53. 
objection,  how  taken,  53. 

obviated  by  amendment,  53. 
omission  as  parties  when  right  contested,  63. 
See,  also,  Parties. 

EXEMPTION: 

from  service  of  process,  190. 

EX  PARTE: 

applications,  see  Interlocutory  Applications. 

EXPERT: 

competency  of,  in  equity  causes,  516,  n. 
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FAILURE  TO  APPEAR:  See  Taking  Bills  Pko  C!oNFESsa 

FEDERAL  COURTS: 

source  of  chancery  practice  in,  2. 

promulgation  of  rules  of  practice  io,  2, 

when  practice  of  high  court  of  chancery  governs,  3,  3,  13,  n. 

source  of  jurisdiction  in  equity  of,  3. 

practice  in  equity  cases  removed  to,  6. 

recasting  pleadings,  5. 
jurisdiction  as  between  law  and  equity,  how  determined,  6,  n. 
equity  cases  reviewed  by  appeal,  5,  n.,  906. 
jurisdiction  at  law  and  in  equity  separated,  6,  n. 
jurisdiction  in  equity  beyond  State  control,  6  et  seq.,  12,  n.,  15. 
practice  in  equity  not  affected  by  State  law,  6,  8,  47,  n. 

limitations  of  the  rule,  6,  7. 

new  rights  created  by  State,  6. 
State  property  rights,  see  Rules  of  Property. 
practice  in  suits  between  States,  9. 

equitable  jurisdiction  of,  under  Judiciary  Act  of  17^  '  13. 
t^t  of  e(}uitable  jurisdiction  under  Judiciary  Act  ol  i789,  13. 
jurisdiction  of  judge  at  chambers,  16. 
capacity  to  sue  in,  41. 

of  foreign  sovereigns,  41,  n. 
rule  as  to  parties  in,  55. 

whether  pure  bill  of  discovery  maintainable  m,  130,  131. 
judicial  notice  in,  518. 
right  to  jury  trial  in  equity  causes  in,  650.     » 

jurisdiction  in  equity,  how  affected  by,  654. 
See,  also.  Ancillary  Jurisdiction;  Appeals;  Jurisdiction;  State 
Statutes  and  Decisions  ;  United  States  District  Court  ;  United 
States  Circuit  Court;  United  States  Circuit  Court  op  Ap- 
peals; United  States  Supreme  Court. 

FEDERAL  QUESTIONS: 

what  constitute,  in  determining  jurisdiction,  23,  n. 

FEIGNED  ISSUES :  See  Issues  to  Jury. 

FILE: 

taking  bill  off,  for  want  of  signature,  84 

taking  bill  of  review  off,  for  omission  to  name  defendants,  106,  n. 

taking  bill  off,  for  delay  in  taking  out  subpoena,  168. 

motions  to  take  demurrers  off,  273. 

taking  improper  disclaimer  off,  292. 

taking  unverified  plea  off,  323. 

taking  answer  off  for  irregularities,  364 

when  filed  by  party  in  contempt,  365. 
taking  unauthorized  bill  off,  449. 
taking  bill  of  review  off,  for  want  of  leave,  868. 

FINAL  DECREES :  See  Decrees. 

FORECLOSURE: 

parties  plaintiff,  in  bills  for,  64,  n.,  73. 

trustees  for  bondholders,  73. 
parties  defendant  in  bills  for,  74 

effect  of  decree  on  parties  omitted,  74 

adverse  claimants,  75. 
jurisdictional  averments  in  bill  for,  lOL 
bills  for,  132,  133. 
costs  on  disclaimers  in,  290. 
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FORECLOSURE  [continued): 

of  railway,  priority  of  receivers'  certificates,  731. 
of  railway,  preferred  claims  in,  734. 

appeal  from  decree  fixing  priorities,  945,  951. 

"six  months  rule,"  735. 
decree  of,  811. 

interlocutory  decree  for  sale,  813. 
deficiency  decree,  813. 
decrees  for  sale,  814,  815. 

proceedings  under,  generally,  816. 

sales  by  whom  conducted,  818. 

conduct  of  sale,  819. 

setting  aside  sales,  820,  821. 

application  and  parties,  833^ 
form  of  remedy,  823. 
petition  or  bill,  823. 

resale,  824,  825. 

enforcing  sale  against  purchaser,  826,  827. 

enforcing  liability  for  deficiency  on  resale,  838w 

title  of  the  purchaser,  829. 

how  affected  by  reversal  of  decree,  830. 

power  of  court  to  control  sale  pending  appeal,  905. 

appeals  by  purchasers,  923. 

appeals  from  decrees  relating  to,  947,  951,  952. 
compensation  of  trustee,  appeal  from  decree  fixing,  946. 
of  railway,  ancillary  jurisdiction  of  federal  court,  34. 
decree  for  account,  etc.,  not  appealable,  951. 
supersedeas  bond  on  appeals  in,  damages  on,  969. 
costs  in,  1018,  1019,  1020. 
writ  of  assistance  to  deliver  possession,  see  Wbit  of  Assistance. 

See,  also.  Intervention  ;  Rules  op  Pkopeety. 

FOREIGN  ADMINISTRATOR:  See  Administrator. 

FOREIGN  EXECUTORS:  See  Executors. 

FOREIGN  RECEIVERS:  See  Receivers. 

FOREIGNERS:  See  Aliens  and  Auenaqe. 

FORFEITURE: 

answer  exposing  defendant  to,  90. 

FORMAL  PARTIES :  See  Parties. 

FORMA  PAUPERIS: 
suits  in,  see  Paupers. 

FORMS: 

accounts  of  receiver,  master's  report  on,  Appendix,  p.  1146. 

advertisement  of  railway  foreclosure  sale,  Appendix,  p.  1223. 

affidavit  of  no  collusion  in  bill  of  interpleader.  Appendix,  p.  1374 

afiBdavit  for  ne  exeat,  Appendix,  p.  1399. 

afiidavit  to  demurrer,  certificate  and,  Appendix,  p.  1310. 

affidavit  to  answer.  Appendix,  p.  1319. 

affidavit' and  certificate  to  plea,  Appendix,  p.  1314. 

agreement  for  railway  reorganization,  Appendix,  p.  1334. 

agreement,  bondholders'  protective,  Appendix,  p.  1261. 

amendment  of  bill.  Appendix,  p.  1164. 

ancillary  bill  for  railway  foreclosure,  Appendix,  p.  1153. 

supplemental  ancillary  bill.  Appendix,  p.  1155. 
ancillary  jurisdiction,  decree  taking.  Appendix,  p.  1156. 
another  suit  pending,  plea  of.  Appendix,  p.  1315. 
answer,  commencement  when  joined  with  plea,  317. 
answer,  title  of,  353. 
answer  to  petition,  Appendix,  p.  1139. 
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FORMS  {continued): 

answer  to  ancillary  bill  of  foreclosure,  Appendix,  p.  1159. 

answer  and  demurrer,  Appendix,  p.  1311. 

answer  to  part  and  plea  to  part,  Appendix,  p.  1315. 

answer  and  oath.  Appendix,  p.  1317. 

answer,  oath  to.  Appendix,  p.  1319. 

answer  of  wife,  commencement  of  separate.  Appendix,  p.  1317. 

answer,  order  extending  time  for.  Appendix,  p.  1119. 

appeal  and  allowance.  Appendix,  p.  1335. 

appeal,  citation  on.  Appendix,  p.  1335. 

appeal,  motion  to  dismiss  or  affirm.  Appendix,  p.  1837. 

notice  of  submission  of,  Appendix,  p.  1338. 
appearance  of  defendant  to  ancillary  bill.  Appendix,  p.  1158. 
appearance,  prceoipe  for.  Appendix,  pp.  1161,  1306. 

in  Supreme  Court  of  United  States,  Appendix,  p.  1307. 
appointment  of  railway  receiver,  order  of.  Appendix,  p.  1131. 
assignment  by  railway  receivers  of  choses  in  action,  Appendix,  p.  1151. 
assignment  of  receiver's  certificate.  Appendix,  p.  1360. 
bill  for  foreclosure  of  railway  mortgage.  Appendix,  p.  1 103. 
bill,  ancillary,  for  railway  foreclosure,  Appendix,  p.  1153. 

supplemental  ancillary  bill.  Appendix,  p.  1155. 
bill  for  account  and  injunction  in  patent  case.  Appendix,  p.  1367. 
bill  for  injunction  in  patent  case,  Appendix,  pp.  1374,  1276. 
bill  against  agent  for  mismanagement,  Appendix,  p.  1271. 
bill  to  re.strain  infringement  of  copyright,  Appendix,  p.  1381. 
bill  to  cancel  decree  for  naturalization.  Appendix,  p.  1284. 
bill  for  specific  performance  of  contract  for  insurance  policy.  Appendix, 

p.  1287. 
bill  to  reform  insurance  policy.  Appendix,  p.  1390. 
bill  to  perpetuate  testimony.  Appendix,  p.  1393. 
bill  of  i-eview  for  error  apparent,  Appendix,  p.  1394 
bill  of  review  for  new  matter,  Appendix,  p.  1395. 

petition  for  leave  to  file.  Appendix,  p.  1395. 
bUl  of  i-evivor.  Appendix,  p.  1397. 
bond  of  receiver.  Appendix,  p.  1131. 
bond  on  removal  to  federal  court.  Appendix,  p.  1333. 
bond,  supersedeas,  Appendix,  p.  1337. 
bondholders'  protective  agreement,  Appendix,  p.  1361. 
certificate,  receiver's.  Appendix,  pp.  1357, 1360. 

assignment  of.  Appendix,  p.  1360. 
certificate  and  affidavit  to  demurrer.  Appendix,  p.  1310. 
certificate  and  affidavit  to  plea.  Appendix,  p.  1314. 
certificate  by  clerk  under  federal  rule.  Appendix,  p.  1336. 
citation  on  appeal.  Appendix,  p.  1335, 
construction  of  will,  decree  declaring.  Appendix,  p.  1330. 
contempt,  order  adjudging  party  guilty  of.  Appendix,  p.  1334. 
contempt  order  fining  defendant  for,  Appendix,  p.  1334 
copyright,  bill  to  restrain  infringement.  Appendix,  p.  1281. 
counsel,  order  associating  for  defendant.  Appendix,  p.  1 131. 
decree  taking  ancillary  jurisdiction.  Appendix,  p.  1156. 
decree  confirming  master's  report  on  intervention.  Appendix,  p.  1185. 
decree  of  railway  foreclosure  and  sale.  Appendix,  pp.  1185,  1199. 
decree  of  naturalization,  bill  to  cancel.  Appendix,  p.  1384 
decree,  final,  Appendix,  p.  1337. 
decree  for  specific  performance,  Appendix,  p.  1338. 
decree  rescinding  contract  for  fraud.  Appendix,  p.  1339. 
decree  declaring  construction  of  will,  Appendix,  p.  1330. 
decree  on  bill  of  interpleader,  Appendix,  p.  1383. 
•decree  of  dismissal  of  bill,  Appendix,  p.  1333. 

with  costs :  stating  reasons,  Appendix,  p.  1333. 
without  prejudice :  stating  reasons.  Appendix,  p.  1388. 
framed  to  prevent  prejudice.  Appendix,  p.  1834 
dedimus  potestatem,  order  for.  Appendix,  p.  1325. 
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demurrer,  title  and  commencement,  397,  Appendix,  p,  180& 

demurrer,  conclusion  of.  Appendix,  p.  1308. 

demurrer,  general,  for  want  of  equity,  Appendix,  p.  1309. 

demurrer  for  want  of  parties.  Appendix,  p.  1309. 

demurrer  for  multifariousness,  Appendix,  pi.  1809. 

demurrer  on  ground  of  statute  of  frauds.  Appendix,  p.  1810. 

demurrer  averring  several  grounds.  Appendix,  p.  131(1 

demurrer,  certificate  and  affidavit,  Appendix,  p.  1310. 

demurrer  to  part  of  bill  only.  Appendix,  p.  1311. 

demurrer  and  answer.  Appendix,  p.  1811. 

demurrer  to  bill  of  interpleader,  Appendix,  p.  181?. 

demurrer  to  bill  of  review.  Appendix,  p.  1313. 

demurrer  to  bill  of  review  and  supplemental  bill,  Appendix,  p.  131& 

demurrer  to  supplemental  bill.  Appendix,  p.  1314. 

deposition,  notice  of.  Appendix,  p.  1323. 

direction  to  receiver,  petition  for.  Appendix,  p.  1143. 

order  on.  Appendix,  p.  1145. 
discharge  of  railway  receivers,  order  of,  Appendix,  p.  1146. 
disclaimer,  883. 
dismissal  of  bill,  decree  of,  Appendix,  p.  1333. 

with  costs :  stating  reasons,  Appendix,  p.  1333. 

without  prejudice :  stating  reasons,  Appendix,  p.  1333. 

framed  to  prevent  prejudice,  Appendix,  p.  1334. 
error  to  State  court,  writ  of.  Appendix,  p.  1338. 
final  decree  of  railway  foreclosure  and  sale,  Appendix,  p.  1199. 
final  record  in  equity.  Appendix,  p.  1337. 
foreclosure  of  railway  mortgage,  bill  for.  Appendix,  p.  1103. 
foreclosure  of  railway,  ancillary  bill  for,  Appendix,  p.  1153. 

supplemental  ancillary  bill.  Appendix,  p.  1155. 
foreclosure,  answer  to  ancillary  bill  of.  Appendix,  p.  1159. 
foreclosure  and  sale,  decree  of,  Appendix,  pp.  1185,  1199. 
foreclosure  sale  of  railway,  advertisement  of.  Appendix,  p.  1333. 
former  suit  pending,  plea  of.  Appendix,  p.  1315. 
general  interrogatory,  90. 
general  replication,  480. 
guardian  ad  litem,,  petition  of  infant  for.  Appendix,  p.  1320. 

petition  by  plaintiff  for.  Appendix,  p.  1320. 
infringement  of  copyright,  bill  to  restrain.  Appendix,  p.  1281. 
infringement  of  patent,  bill  to  restrain.  Appendix,  pp.  1267,  1374,  1376. 
injunction  and  account  in  patent  case,  bill  for.  Appendix,  p.  1267. 
injunction  in  patent  case,  bill  for.  Appendix,  pp.  1274,  1276. 
injunction  to  restrain  infringement  of  copyright,  bill  for.  Appendix, 

p.  1381. 
insurance  policy,  bill  for  specific  performance  of  contract  for,  Appendix, 

p.  1287. 
insurance  policy,  bill  to  reform,  Appendix,  p.  1390. 
interpleader,  decree  on  bill  of.  Appendix,  p.  1333. 
interrogatory,  90. 
intervention,  petition  of.  Appendix,  pp.  1176,  1179. 

motion  to  refer  to  master.  Appendix,  p.  1179. 
intervention,  order  granting  leave  for.  Appendix,  p.  1183. 
intervention,  report  of  master  on.  Appendix,  p.  1183. 

decree  confirming.  Appendix,  p.  1185. 
jurisdiction,  decree  taking  ancillary.  Appendix,  p.  1156. 
leave  to  file  supplemental  bill,  petition  for.  Appendix,  p.  1303. 
leave  to  purchase  rails,  etc.,  petition  by  receiver  for,  Appendix,  p.  1184 
letters  rogatory,  Appendix,  pp.  1324,  1335. 
mandate.  Appendix,  p.  1339. 

master's  report  on  receivers'  accounts.  Appendix,  p.  1146. 
master's  report  on  intervention.  Appendix,  p.  1183. 

decree  confirming.  Appendix,  p.  1185. 
master's  warrant  or  summons.  Appendix,  p.  1307. 
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master's  report,  notice  accompanying  draft  of,  Appendix,  p.  1308. 

mortgage,  railway  first,  Appendix,  p.  1333. 

mortgage,  street  railway  first.  Appendix,  p.  1243. 

motion  for  receiver,  petition  for  rehearing  of,  Appendix,  p.  1134. 

order  overruling,  Appendix,  p.  1130. 
motion  to  refer  petition  of  intervention  to  master,  Appendix,  p.  1179, 
motion  to  discharge  ne  exeat,  notice  of,  Appendix,  p.  1303. 
motion  to  dismiss  or  affirm.  Appendix,  p.  1337. 
notice  of  submission  of.  Appendix,  p.  1338. 
naturalization,  bill  to  cancel  decree  of.  Appendix,  p.  1384 
ne  exeat,  prayer  for,  Appendix,  p.  1899. 
ne  exeat,  affidavit  to  obtain.  Appendix,  p.  1300. 
ne  exeat,  order  for  writ  of.  Appendix,  p.  1300. 
ne  exeat,  writ  of.  Appendix,  p.  1300. 
ne  exeat,  bond  to  sheriff  upon.  Appendix,  p.  1301. 
ne  exeat,  notice  of  motion  to  discharge,  Appendix,  p.  1302. 
notice  of  further  hearing  for  receiver.  Appendix,  p.  1130. 
notice  of  petition.  Appendix,  p.  1176. 
notice  of  motion  to  discharge  ne  exeat.  Appendix,  p.  1303. 
notice  accompanying  draft  of  master's  report,  Appendix,  p.  1808. 
notice  of  deposition  under  United  States  Revised  Statutes,  Appendix^ 

pt  132a 
notice  of  taking  testimony.  Appendix,  p.  1333. 

notice  of  submission  of  motion  to  dismiss  or  affirm,  Appendix,  p.  1838. 
oath  of  receiver.  Appendix,  p.  1130. 
oath  of  special  master,  Appendix,  p.  1163. 
oath  to  answer,  Appendix,  p.  1319. 
order  taking  jurisdiction.  Appendix,  p.  1119. 
order  concerning  application  for  receiver.  Appendix,  p.  1119, 
order  extending  time  to  answer.  Appendix,  p.  1119. 
order  appointing  receiver  of  railway.  Appendix,  p.  1121. 
order  associating  counsel  for  defendant,  Appendix,  p.  1 121. 
order  overruling  petition  for  rehearing  of  motion.  Appendix,  p.  1130. 
order  authorizing  receiver  to  purchase  materials.  Appendix,  p.  1131. 
order  extending  receivership.  Appendix,  p.  1133. 
order  authorizing  receiver  to  settle  traffic  balance.  Appendix,  p.  1137. 
order  to  deliver  deeds  to  receiver,  petition  for.  Appendix,  p.  1137. 
order  requiring  defendant  to  deliver  deeds  to  receiver.  Appendix,  p.  1139. 
order  authorizing  receiver  to  pay  fees.  Appendix,  p.  1141. 
order  on  petition  for  direction  to  receiver,  Appendix,  p.  1145. 
order  discharging  railway  receivers,  Appendix,  p.  1146. 
order  appointing  special  master.  Appendix,  p.  1163. 
order  to  file  amendment  and  extending  receivership.  Appendix,  p.  1163, 
order  to  print  records  in  the  cause.  Appendix,  p.  1167. 
order  to  receivers,  petition  for.  Appendix,  p.  1168. 

order  on,  Appendix,  p.  1169. 
order  granting  leave  to  intervene,  Appendix,  p.  1188.    — 
order  for  writ  of  ne  exeat.  Appendix,  p.  1300. 
order  for  dedimus  potestatem.  Appendix,  p.  1835. 
order  adjudging  part}'  guilty  of  contempt.  Appendix,  p.  1334, 
order  fining  defendant  for  contempt.  Appendix,  p.  1334. 
patent,  bill  for  injunction  and  account.  Appendix,  p.  1367. 
patent,  bill  for  injunction.  Appendix,  pp.  1374,  1276. 
pendency  of  another  suit,  plea  of.  Appendix,  p.  1315. 
perpetuate  testimony,  bill  to.  Appendix,  p.  1293. 
petition,  title  of,  568. 
petition  for  rehearing  of  motion  for  receiver.  Appendix,  p.  1134. 

order  overruling,  Appendix,  p.  1130. 
petition  by  receiver  for  leave  to  purchaae  rails,  etc..  Appendix,  p.  1134, 
petition  by  receiver  for  leave  to  settle  traffic  balance.  Appendix,  p.  1186, 
petition  for  an  order  to  deliver  deed  to  receiver.  Appendix,  p.  1137. 
petition  for  direction  to  receiver.  Appendix,  p.  1143. 

order  on.  Appendix,  p.  1145. 
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petition  for  order  to  receivers,  Appendix,  p.  1168. 

order  on.  Appendix,  p.  1169. 
petition,  notice  of,  Appendix,  p.  1176. 
petition  of  intervention,  Appendix,  pp.  1176,  1179. 
petition  for  leave  to  file  bill  of  review.  Appendix,  p.  1895. 
petition  for  leave  to  file  supplemental  bill,  Appendix,  p.  1303. 
petition  of  infant  for  appointment  of  guardian  ad  litem,  Appendix, 
p.  1320. 
petition  by  plaintiff  for,  Appendix,  p.  1320. 
petition  for  removal  to  federal  court,  Appendix,  p.  1321. 
plea,  commencement  of,  316,  317. 
plea,  certificate  and  afiidavit,  Appendix,  p.  1314. 
plea  to  part  and  answer  to  residue.  Appendix,  p.  1315. 
plea  of  defendant's  want  of  interest.  Appendix,  p.  1315, 
plea  of  former  suit  pending,  Appendix,  p.  1315. 
plea  of  stated  account.  Appendix,  p.  1316. 
plea  to  supplemental  bill,  Appendix,  p.  1317. 
plea  to  bill  of  revivor.  Appendix,  p.  1317. 

policy  of  insurance,  bill  for  specific  performance  of  contract  for.  Ap- 
pendix, p.  1287. 
policy  of  insurance,  bill  to  reform,  Appendix,  p.  1290. 
prcedpe  for  subpoena  ad  respondendum,  Appendix,  p.  1305. 
praecipe  for  appearance,  Appendix,  pp.  1161,  1306. 

in  Supreme  Court  of  United  States,  Appendix,  p.  1307. 
prayer  for  ne  exeat.  Appendix,  p.  1399. 
proxy,  Appendix,  p.  1266. 

substitution  of,  Appendix,  p.  1266. 
railway  first  mortgage,  Appendix,  p.  1232. 

street  railway  first  mortgage,  Appendix,  p.  1243. 
railway  foreclosure,  ancillary  bill  for,  Appendix,  p.  1153. 

supplemental  ancillary  bill.  Appendix,  p.  1155. 
railway  foreclosure  sale,  advertisement  of.  Appendix,  p.  1223. 
railway  foreclosure  and  sale,  decree  of.  Appendix,  pp.  1185,  1199. 
railway  mortgage,  bill  for  foreclosure  of.  Appendix,  p.  1103. 
railway  receiver,  order  of  appointment  of.  Appendix,  p.  1131. 
railway  reorganization  agreement.  Appendix,  p.  1224 
receiver,  oath  of.  Appendix,  p.  1130. 
receiver,  bond  of,  Appendix,  p.  1131. 

receiver,  order  concerning  application  for.  Appendix,  p.  1119. 
receiver  of  railway,  order  of  appointment.  Appendix,  p.  1121. 
receiver,  order  authorizing  purchase  of  materials,  Appendix,  p.  1131. 
receiver,  order  authorizing  to  settle  traffic  balance,  Appendix,  p.  1137. 
receiver,  order  to  deliver  deeds  to,  Appendix,  p.  1139. 
receiver,  order  authorizing  to  pay  fees.  Appendix,  p.  1141. 
receiver,  petition  for  rehearing  of  motion  for,  Appendix,  p.  1134 

order  overruling.  Appendix,  p.  1130. 
receiver,  petition  for  leave  to  purchase  rails  etc..  Appendix,  p.  1134. 
receiver,  petition  for  leave  to  settle  traffic  balance  by.  Appendix,  p.  1136. 
receiver,  petition  for  order  to  deliver  deed  to,  Appendix,  p.  1137, 
receiver,  petition  for  direction  to,  Appendix,  p.  1143. 

order  on,  Appendix,  p.  1145. 
receivers,  petition  for  order  to.  Appendix,  p.  1168. 

order  on.  Appendix,  p.  1169. 
receivers  of  railway,  order  discharging.  Appendix,  p.  1146. 
receiver  of  railway,  assignment  of  choses  in  action  by,  Appendix, 

p.  1151. 
receiver,  report  of  master  on  accounts  of,  Appendix,  p.  1146. 
receiver's  certificate,  Appendix,  pp.  1357,  1260. 

assignment  of.  Appendix,  p.  1260. 
receivership,  order  extending,  Appendix,  pp.  1133,  1163. 
record,  final,  Appendix,  p.  1337. 
rehearing  of  motion  for  receiver,  petition  for.  Appendix,  p.  1134. 

order  overruling,  Appendix,  p.  1130. 
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removal  to  federal  court,  petition  for,  Appendix,  p.  1321. 
removal  to  federal  court,  bond  on,  Appendix,  p.  1333. 
reorganization  of  railway,  agreement  for,  Appendix,  p.  1324. 
replication,  p.  480,  Appendix,  1161,  1319. 
report  of  master  on  intervention.  Appendix,  p.  1183. 

decree  confirming.  Appendix,  p.  1185. 
report  of  special  master  on  receivers'  accounts,  Appendix,  p.  1146. 
return  of  service  of  subpoena  to  answer.  Appendix,  p.  1174. 
review  for  error  apparent,  bill  of.  Appendix,  p.  1394. 
review  for  new  matter,  bill  of.  Appendix,  p.  1395. 

petition  for  leave  to  file,  Appendix,  p.  1395. 
revivor,  bill  of,  Appendix,  p.  1397. 
sale,  decree  of  foreclosure.  Appendix,  pp.  1185,  1189. 

advertisement  of  sale.  Appendix,  p.  1333. 
special  master,  order  appointing.  Appendix,  p.  1162. 

ofiScial  oath.  Appendix,  p.  1162. 
specific  performance  of  contracts  for  insurance  policy,  bill  for,  Appen- 
dix, PL  1387. 
specific  performance,  decree  for.  Appendix,  p.  1338. 
stated  account,  plea  for.  Appendix,  p.  1316. 
stipulation  as  to  answers  to  ancillary  bill.  Appendix,  p.  1158. 
stock  note.  Appendix,  p.  1361. 
street  railway  first  mortgage.  Appendix,  p.  1348. 
subpcena  to  answer  amended  bill.  Appendix,  p.  1174. 
subpoena  ad  respondendum,  praecipe  for.  Appendix,  p.  1305. 
substitution  of  proxy.  Appendix,  p.  1366. 
supersedea»  bond,  Appendix,  p.  1337. 

supplemental  ancillary  bill  for  foreclosure.  Appendix,  p.  1155. 
supplemental  bill.  Appendix,  p.  1302. 

petition  for  leave  to  file.  Appendix,  p.  1303. 
title  of  demurrer,  397. 
title  of  answer,  353. 

of  further  answer  upon  exceptions  sustained,  419. 
title  of  petition,  568. 

traffic  balance,   petition  by  receiver  for  leave  to  settle.   Appendix, 
p.  1136. 

order  granting  leave.  Appendix,  p.  1137. 
waiTant  or  summons,  master's.  Appendix,  p.  1307. 
wUl,  decree  declaring  construction  of,  Appendix,  p.  133d 
writ  of  error  to  State  court,  Appendix,  p.  1838. 
writ  of  ne  eaxat,  Appendix,  p.  1300. 

prayer  for.  Appendix,  p.  1299. 

affidavit  to  obtain.  Appendix,  p.  1300. 

order  for.  Appendix,  p.  1300. 

bond  to  sheriff  upon,  Appendix,  p.  1301. 

notice  of  motion  to  discharge.  Appendix,  p.  1303. 

FBAUD: 

joinder  of  complainants  in  cases  of,  67,  68. 
allegations  of  in  bills,  107,  108. 

objection  for  insufficiency  at  hearing,  108. 
when  relief  against  barred  by  limitation,  257. 
answers  to  charges  of,  343. 
bill  to  impeach  decree  for,  884 
parties  to,  873. 

See,  also,  Feaddulbnt  Conveyances. 

FRAUDS,  STATUTE  OF:  See  Statute  of  Fbauds. 

FRAUDULENT  CONVEYANCES: 

to  trustees,  parties  to  suits  to  set  aside,  70. 
parties  to  bills  to  set  aside,  73. 

parties  defendant,  55,  n. 
bills  to  set  aside,  139. 
suit  by  foreign  receiver  to  set  aside,  747. 
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FUND: 

costs  out  of,  see  Costs. 

FUETHER  DIRECTIONS: 
how  and  when  given,  S51,  n. 

G. 

GENERAL  APPEARANCE:  See  Appearance. 

GENERAL  DEMURRER:  See  Dbitobrers. 

GENERAL  RELIEF: 

what  may  be  granted  under  prayer  for,  91,  92, 148,  n. 

GOVERNMENT: 

costs  in  favor  of,  1005. 

GRATIS: 

appearance,  Z14,  216. 

GUARDIAN: 

of  infant,  suits  by,  44,  n. 
of  lunatic,  suits  by,  49. 

GUARDIAN  AD  LITEM: 

for  infant  defendant,  appointment  of,  47,  48. 
where  defendant  is  a  married  woman,  47,  n. 
application  for,  48. 

duties  of,  and  control  of  court  over,  48. 
power  of,  in  conduct  of  suit,  45,  48. 
to  waive  service  of  process,  216. 
to  submit  cause  to  arbitration,  216,  n. 
to  make  stipulations  in  cause,  590. 
costs  of  scandalous  answer  by,  48. 
in  suits  against  idiots,  lunatics,  etc.,  SO. 


HABEAS  CORPUS: 

writ  may  be  returnable  at  chambers,  16,  n. 

HEARING: 

cause  standing  over  to  bring  in  parties,  78,  79,  n. 
bills  to  perpetuate  testimony  not  brought  to,  150. 
amendment  of  bill  at,  63,  n.,  160. 

to  meet  the  case  proved,  161. 
on  decree  pro  confesso,  defendant  entitled  to  notice,  199. 
who  may  appear  at,  212. 

by  consent  of  parties,  212, 
disclaimer  at,  285. 

application  to  withdraw  disclaimer  at,  288. 
on  a  disclaimer,  289,  n.,  291. 
allowing  a  plea  at,  329. 
overruling  a  plea  as  false,  330. 
amendment  of  answer  at  401. 
on  original,  when  delayed  by  cross-bill,  441,  442. 
on  original  and  cross-bill  as  one  cause,  446. 
on  bills  of  revivor,  488. 
of  application  to  file  supplemental  bill,  502. 
on  bills  in  nature  of  supplemental  bills,  514. 
further  proof  at,  550,  551. 
bringing  suits  to  a,  627,  638. 
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application  for  continuance,  639. 

upon  granting  leave  to  amend  bill,  164. 
condition  of  the  case  as  to  the  defendants,  630. 
how  a  cause  is  heard,  631. 
right  to  open  and  close,  632. 
without  pleadings,  633. 
on  bill  and  unsworn  answer,  634 
vacation  or  modification  of  interlocutory  orders,  635. 
rules  governing  decision,  636. 

law  of  the  case,  636. 
on  bills  of  interpleader,  637. 

proceedings  on,  638. 
objections  at  the  hearing.  639. 

for  defect  of  parties,  58,  79,  639. 

for  incapacity  of  foreign  administrator  to  sue,  53. 

of  adequate  remedy  at  law,  13,  14,  640. 

for  misjoinder  of  complainants,  79. 

for  want  of  precision  in  bill,  95,  n. 

for  insufficient  averment  of  fraud,  108. 

for  multifariousness  in  bill,  136,  n.,  138. 

for  insufficient  averment  in  bill  to  quiet  title,  136,  n. 

for  interest  of  complainant  in  interpleader,  144 

for  irregularities  in  bill  of  interpleader,  146. 

for  laches,  258,  n. 

for  irregular  verification  of  plea,  323. 

to  supplemental  bill  making  new  case,  496. 

to  supplemental  bill  filed  without  leave,  508. 

formal  defects,  639. 
dismissal  upon,  see  Dismissals. 
retaining  a  cause  for  further  relief,  647. 
retaining  cause  to  await  action  at  law,  648. 

bill  for  partition,  648. 
after  trial  of  issues  to  jury,  670. 
on  master's  report,  699  et  seq. 
after  mandate,  see  Maot>atk. 

See,  also,  Interlocutory  Applioations  ;  EEHEAMNa. 

HIGH  COURT  OP  CHANCERY: 
source  of  equity  practice,  1. 
reformation  of  practice  in,  1. 
practice  in,  governs  federal  courts,  3,  13,  n. 

extent  of  the  rule,  3. 
practice  in,  followed  in  New  Jersey,  10. 
practice  in,  followed  in  Vermont,  436,  n. 

HOLIDAY: 

eifect  of  subpoena  ad  respondendum  returnable  on,  169. 

HOUSE  OF  LORDS : 

practice  in,  followed  in  New  Jersey  court  of  errors,  etc.,  10. 

HUSBAND: 

joinder  in  suits  by  or  against  wife,  51,  52. 
filing  plea  for  himself  and  wife,  when,  394 


I. 

IDIOTS: 

suits  on  behalf  of,  49. 
suits  against,  50. 

IMPERTINENCE:  See  Scandal  and  Impeetinenoe. 
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INDISPENSABLE  PARTIES:  See  Parties. 

INFANTS: 

when  an  infant  attains  majority,  44,  n. 

capacity  to  sue,  44. 

how  suits  are  instituted  on  behalf  of,  44. 

who  may  act  as  next  friend,  44. 

by  guardian,  44,  n. 

functions  of  the  next  friend,  45. 
liability  for  costs,  45. 
abandonment  of  suit  upon  attaining  majority,  46. 

liability  for  costs  upon,  46. 
liability  of  infant  plaintiff  for  costs,  46,  n. 
effect  of  attaining  majority  upon  suits  by,  46,  46,  n. 
suits  against,  47  et  seq. 

defendants,  how  represented,  7. 

appointment  of  guardian  ad  litem,  47. 

reference  to  master  where  two  suits  brought,  304 
application  for,  48. 

duties  of  guardian  ad  litem  and  control  of  court  over,  48. 

service  of  process  upon,  8,  47,  176. 

actual,  to  sustain  personal  decree,  8. 
waiver  by  guardian  ad  litem,  316. 
amendment  of  bill  by  making  a  new  case,  162,  n. 
taking  bills  pro  confesso  against,  197. 
no  decree  against  without  proof,  799. 
answers  by  guardian  ad  litem  as  evidence,  390. 
whether  stipulations  by  guardian  ad  litem  binding,  590. 
consent  decrees  in  cases  of,  793. 
binding  effect  of  decree  upon,  883. 
bills  to  impeach  decrees  by,  883. 

INFORMATION: 

when  and  by  whom  exhibited,  81. 

when  bill  incorporated  with  information,  81. 

INJUNCTIONS: 

jurisdiction  to  grant  or  dissolve  at  chambers,  16,  n. 

effect  of  amendment  of  bill  upon,  154. 

ex  parte,  after  appearance  gratis,  214. 

to  restrain  unauthorized  suit  against  receiver,  744 

mandatory  or  preventive,  753. 

mandatory  as  a  remedial  process,  754. 

granting  of,  discretionary,  755. 

rules  governing  discretion,  756,  757. 
special  equities  as  ground  of,  758. 
to  control  government  executive  officers,  759, 
against  infrmgement  of  patents,  760. 
against  criminal  proceedings,  761,  762. 
against  citizens  in  foreign  State,  763,  764. 
against  proceedings  in  foreign  courts,  763. 
concurrent  jurisdiction  to  grant,  765. 
bill  and  special  prayer  for,  93,  766. 

joinder  of  plaintiffs,  68. 
motion  and  notice,  767. 
affidavit,  85,  767. 
bonds  on,  768  et  seq. 

formal  sufficiency  of,  769. 

federal  practice  not  controlled  by  State,  8. 

assessment  of  damages  on,  770. 

measure  of  damages,  771. 
form  of  orders  for,  773. 
writ  of,  773. 
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INJUNCTIONS  (continued): 
dissolution  of,  774  et  seq. 
upon  motion,  774. 

by  stranger  to  record,  5!)5. 
not  motion  of  course,  557. 
grounds  of  motion,  775. 
upon  allowance  of  plea,  337. 
for  want  of  equity,  776. 
for  laches.  777. 

in  taking  out  subpoena,  778. 
notice  of  motion,  557,  779. 
afSdavits  upon  application,  780. 
upon  answer  denying  equities,  781. 
requisites  of  answer,  782,  783. 
effect  of  exceptions  to  answer,  784. 
discretion  of  the  court,  785. 
rules  governing,  786. 
perpetual  injunctions,  787. 

on  decree  establishing  will  of  realty,  803. 
upon  decree  reforming  conveyance,  804. 
violation  of,  and  proceedings  for  coaterapt,  894,  895. 
interlocutory,  appeals  under  Evarts  Act  from,  914  et  seq. 
limitation  of  time  for,  936. 
what  constitutes  interlocutory,  914. 
what  relief  grantable  on  appeal  from,  915,  916. 
allowance  of  supersedeas,  917. 
appeals  from  orders  relating  to,  939,  953,  953. 

INJUNCTION  BOND:  See  Injunctions. 

INQUISITION  OF  LUNACY:  See  Lunatics. 

INSANE  PERSONS:  See  Idiots;  Lunatics;  Weak  Mind. 

INSPECTION: 

of  documents  referred  to  in  answer,  340. 
of  private  papers,  unconstitutional  order  involving,  531. 
See,  also,  Production  of  DocuMENia 

INSUFFICIENCY: 

of  answer,  exceptions  for,  413,  414^  415. 

INTEREST: 

on  decrees  affirmed  on  appeal,  1000. 
See,  also.  Parties. 

INTERLOCUTORY  APPLICATIONS: 
after  appearance  gratis,  notice  of,  314 

for  appointment  of  guardian  ad  litem,  see  Guardian  ad  Litem. 
definition  and  classification,  558. 
motions,  definition  and  classification,  554. 
who  may  make  a  motion,  555,  556. 
motions  by  party  in  contempt,  556. 
motions  of  course,  557. 
special  motions  ex  parte,  558. 

ne  exeat  on,  558. 

appointment  of  receiver,  730. 

issue  of  receiver's  certificates,  733. 
notice  of  motions,  federal  rules,  559. 
form  and  notice  of  motions,  560,  561,  563. 

costs,  560. 
renewal  of  motions,  563. 
argument  of,  563. 
definition  and  nature  of  petitions,  564 

who  may  present,  564 
87 
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3NTERL0CUT0RY  APPLICATIONS  (continued)- 
use  of  illustrated,  565. 

when  relief  should  be  sought  by  bill,  566, 
verification  of  petition,  567. 
form  of  petition,  568. 
notice  of  petitions,  569. 
hearing  of  petitions,  570. 
petitions  of  intervention,  see  Intervention, 
orders,  classification  of,  693. 
who  may  grant  orders,  593. 
service  of  orders,  594. 
proceedings  touching  irregularities,  695. 
terms  of  orders,  596. 
nunc  pro  tunc  orders,  596. 
modifying  and  vacating  orders,  697,  635. 
paying  money  into  court,  603,  604 

See,  also.  Affidavits;  Conduct  of  Cause;  CONSOLrDAHON  op 
Causes;  Inspection;  Motions;  Paying  Monet  into  Court; 
Petitions;  Production  of  Documents;  Stating  Suits. 

INTERLOCUTORY  DECREES:  See  Decrees. 

INTERLOCUTORY  INJUNCTIONS: 

appeals  under  Evarts  Act  from,  914  et  seq, 
limitation  of  time  for,  936. 
what  constitutes  interlocutory,  914 
what  relief  grantable  on,  915,  916. 
allowance  of  supersedeas,  917. 

See,  also.  Appeals  ;  Injunctions. 

INTERLOCUTORY  ORDERS:  See  Dismissal  off  Bills;  Intbblocutobt 
Applications. 

INTERPLEADER: 

when  bill  of  will  lie,  141,  143. 
complainant's  interest,  143. 

objection  for  at  hearing,  144. 
character  of  defendants'  claims,  147. 
requisites  of  bill,  144  et  seq. 
disclaimer  of  interest,  144. 
aiBdavit  of  no  collusion.  85, 145. 
credit  accorded  to,  145. 
objection  for  want  of,  146. 
offer  to  bring  fund  into  court,  146. 
description  of  defendants'  claim,  14& 
demurrer  for  irregularities,  145,  146. 
bills  in  the  nature  of,  149. 
hearing  on  bills  of,  647. 
proceedings  on,  638. 
costs  on  bills  of,  1014. 
security  for  costs  on  bills  of,  1034 

INTERROGATING  PART: 
of  bills,  90. 

INTERROGATORIES : 

su£Bcieucy  to  require  answer,  338. 

INTERVENTION: 

by  attorney-general  in  suits  between  States^  9. 

cross-bill  by  interveners,  431,  n. 

general  right  to  intervene,  571. 

by  strangers,  572,  573. 

by  beneficiaries,  574. 

by  stockholders  in  federal  courts,  575. 

on  creditors'  bills,  576,  577,  683. 
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INTERVENTION  (continued): 

for  purpose  of  defending  suit,  573,  578. 
requisites  of  petition  of,  579. 

proceedings  on,  579. 
appeals  by  intervenors,  579,  934,  925,  933. 
efiected  only  by  order,  580. 

prior  stipulations  by  other  parties,  effect  on  interveners,  589. 
enforcement  of  iutervenor's  bond  for  costs,  1030. 

INTEODUCTORY  PART: 
of  bills,  see  Bills. 

ISSUES  TO  JURY: 

nature  of  feigned  issues,  649. 
constitutional  right  to  jury  trial,  650  et  seq. 

in  the  federal  courts,  650. 

in  Indiana,  651. 

in  Illinois,  653. 

in  Pennsylvania,  South  Carolina,  Georgia  and  Tennessee,  653. 

as  affecting  jurisdiction  of  federal  courts  in  equity,  654. 

right  of  defendant  in  Massachusetts,  655. 

v?aiver  of  right,  656. 
constitutional  right  to  trial  by  court,  657. 
on  question  of  mental  capacity  to  sue,  658. 
awarding  of,  discretionary,  659. 

review  of  discretion  on  appeal,  659,  939. 
when  may  be  awarded,  660,  661. 
proper  time  to  apply  for,  663. 
framing  issues  and  directions  for  trial,  663, 
trial  of,  663,  664. 
certifying  the  verdict,  665. 
effect  of  the  verdict,  666. 
bills  of  exceptions,  667,  974. 
new  trial  of,  668,  669. 
proceedings  after  trial,  670. 
distinction  between  issues  and  action,  671. 
costs  on,  1035. 

J. 

JEW: 

mode  of  administering  oath  to,  86,  358. 
jurat,  359. 

JOINDER:  See  Pabties. 

JUDICIAL  NOTICE : 

of  what  matters  court  will  take,  518,  519. 
in  the  federal  courts,  519. 

JUDICIARY  ACT  OF  1789: 

test  of  remedy  at  law  under,  12, 

JURAT: 

to  bills,  85,  86. 

to  oath  of  Jew,  359. 

to  verification  of  answer,  359,  360. 

taking  answer  from  file  for  irregularity  in,  364,  n. 

JURISDICTION: 

of  United  States  Supreme  Court,  see  United  States  Supreme  Court. 
of  United  States  Circuit  Court  of  Appeals,  see  United  States  Cieouit 

Court  of  Appeals. 
of  United  States  circuit  courts,  see  United  States  Circuit  Court. 
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JURISDICTION  (continued): 

at  law  and  in  equity,  consolidation  of  in  England,  1. 

in  State  courts,  effect  of,  4 

in  Territories,  5,  n. 
of  federal  courts  in  equity,  source  of,  3. 
as  between  law  and  equity  in  federal  courts,  5,  n.,  6,  n. 

how  affected  by  right  to  jury  trial,  654. 
of  federal  courts  in  equity  beyond  State  control,  6,  12,  n.,  15, 
of  federal  courts  in  equity  to  enforce  State  laws,  6. 
definition  of,  11. 

original,  appellate,  exclusive,  concurrent,  or  general,  11. 
general  limitation  of  equitable,  13. 
remedy  at  law  under  federal  judiciary  act,  13. 
of  judge  at  chambers,  16. 

to  amend  decree  after  term  expired,  851,  n. 

to  appoint  receiver,  721,  n. 
amount  in  dispute,  17  et  seq. 

by  the  common  law  of  chancery,  17. 
objection  how  raised,  17. 

in  the  United  States  circuit  courts,  18, 19. 
shown  by  evidence  or  aflSdavit,  19,  n. 

on  appeals  to  United  States  Supreme  Court,  18,  19. 
equitable,  of  United  States  district  court,  36. 
conflict  of  federal  and  State,  37,  765. 
of  federal  courts  as  dependent  upon  citizenship,  38  et  seq. 

motion  to  dismiss  for  defect  of,  30. 

omission  of  parties  outside  jurisdiction,  39,  58. 

change  of  citizenship,  30. 

citizenship  of  corporations,  31. 

persons  suing  in  representative  capacity,  33. 

objections  for  want  of  diverse  citizenship,  33. 

ancillary,  of  federal  courts,  see  Ancillary  Jurisdiction. 
federal,  as  dependent  upon  residence,  36. 

not  controlled  by  State  statute,  36. 

residence  of  corporations,  37. 

waiver  of  objections,  38. 
federal,  of  suits  by  assignees,  39. 

of  suits  by  aliens,  41. 

by  foreign  sovereigns,  41,  n. 
of  suits  against  foreign  sovereigns,  43. 

demurrer  for  want  of,  43. 
jurisdictional  averments  in  bill,  101,  103. 

of  want  of  adequate  remedy  at  law,  101. 

in  the  federal  courts,  103, 104. 
service  of  process  beyond,  void,  173,  n. 
demurrer  for  want  of,  248,  249. 

ore  tenus,  264 
of  cross-bills.  434 
dismissal  for  want  of,  468. 

should  be  without  prejudice,  648. 
collusive,  dismissal  of  bill,  468. 
federal,  of  bill  for  ancillary  receiver,  718. 
to  appoint  receiver,  731,  723. 

at  chambers,  731,  n. 
of  bill  of  review,  863. 

ancillary  jurisdiction  of  federal  court,  863. 
decree  declaring,  not  final  for  appeal,  950. 
want  of,  not  ground  for  disobeying  mandate,  994. 
to  award  costs,  1003. 
appearance  as  a  waiver  of  objection,  see  Appearance!. 

See,  also.  Collusive  Jurisdiction  ;  Dismissal  op  Bills. 

JURY  TRIAL: .  See  Issues  to  Jury. 
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LACHES: 

averments  in  bill  iu  excuse  for,  106. 
as  ground  of  demurrer,  358,  259. 
rationale  of  doctrine  of,  258,  n. 
objection  how  taken,  258,  n.,  259,  n. 
plea  of  in  patent  case,  307. 
defense  of  by  answer,  347. 

after  overruling  demurrer  for,  347,  n. 
as  ground  for  dissolving  injunction,  777. 

delay  in  taking  out  subpcena,  778. 
of  plaintiff  in  bill  of  review  for  new  matter,  863. 
in  application  to  vacate  decree  for  surprise,  880. 

LAND  PATENT: 

suit  to  annul,  by  whom  instituted,  81. 

LAW: 

and  equity,  consolidation  of  in  England,  1. 

in  State  courts,  effect  of,  4 

in  Territories,  5,  n. 
objection  of  adequate  remedy  at,  see  Adequate  Remedy  at  Law. 

See,  also.  Election  ;  Jxtrismction. 

LAW  OF  THE  COURT: 

decision  on  demurrer  in  the  cause,  275. 

LEAVE: 

to  sue  in  federal  Supreme  Court,  167. 

to  file  double  pleas,  295,  296,  297. 

to  amend,  see  Amendments. 

to  withdraw  demurrer  and  file  answer,  882,  n. 

to  file  supplemental  answer,  404,  405. 

to  file  cross-bill,  437. 

to  file  supplemental  bill,  500  et  seq. 

to  receivers,  to  sue,  742. 

to  sue  receivers,  744,  745,  746. 

to  file  bill  of  review,  866  et  seq. 

to  sue  in  forma  pauperis,  1043. 

LETTERS  OF  ADMINISTRATION: 

amendment  of  bill  showing  letters  taken,  53. 

LETTERS  ROGATORY: 

taking  testimony  under,  552. 

LIMITATIONS,  STATUTE  OF:  See  Statute  op  Limitatioii& 

LUNATICS: 

suits  on  behalf  of,  how  instituted,  49. 
plea  of  non  compos  mentis  of  plaintiff,  49. 
suit  against,  50. 

appointment  of  guardians  ad  litem,  50. 
service  of  process  upon,  175. 
biU  by  committee  of,  250,  n. 

M. 

MANDAMUS: 

to  compel  allowance  of  appeal,  954. 

MANDATE: 

issuance  and  recall  of,  983,  991. 

rehearing  after  issuance  of,  983. 
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MANDATE  (continued^: 

on  reversal  in  patent  cases,  992. 
restitution  upon  reversal,  993. 
execution  of,  994, 995. 

rehearing  after  afflrmance,  841. 

what  objections  in  lower  court  precluded,  994,  995. 

power  to  award  costs,  995. 
remedy  for  formal  error  in,  996. 
proceedings  in  court  below,  994,  995,  996. 

leave  to  file  supplemental  bill,  490,  997. 
construction  of,  998,  999. 
allowance  of  interest,  1000. 
damages  for  delay,  1001. 

MARRIED  WOMEN: 
capacity  to  sue,  51. 
suits  by,  how  instituted,  51. 

against  her  husband,  51,  52. 
suits  against,  joinder  of  husband  in,  52. 

appointment  of  guardian  ad  litem  when  inf an  t,  47,  n. 
effect  of  death  of,  pending  suit  against,  53. 
party  to  bill  to  set  aside  husband's  conveyance,  72. 
service  of  process  upon,  175. 
appearance  by,  220. 
answers  by,  350. 

MASTER: 

reference  to,  generally,  672. 

what  matters  may  be  referred  to,  672. 

propriety  of  suit  on  behalf  of  infant,  44,  46. 

where  two  suits  brought  against  infant,  304 

of  title  in  specific  performance,  554.  n. 
dismissal  on  adverse  report.  554,  n. 

petition  for  leave  to  sue  receiver,  673. 

to  inquire  what  are  "usual  covenants"  in  contract  for  deed,  672. 

as  to  parties'  interests  in  bill  for  partition,  672. 

scandal  and  impertinence  in  pleadings,  673. 
in  bills.  111,  112. 
in  affidavits,  158,  601. 
of  exceptions  to  answers,  see  AnsweeSI 
in  petitions,  568. 

of  appointment  of  receiver,  723. 

of  receivers'  accounts,  748. 

of  damages  on  injunction  bonds,  770. 
reference  of  the  whole  case,  673. 
propriety  of  decree  preliminary  to  reference,  674 

in  matters  of  account,  674. 
reference  of  a  plea,  675. 

of  pendency  of  another  suit,  305,  606. 
appointment  of,  676. 
compensation  of,  678. 

payment  of  master's  fees,  679. 
reference  to  state  an  account,  674,  680,  681. 

in  suits  for  infringement  of  patent,  681. 
refei'ence  in  creditors'  bills,  683. 
withdrawal  of  reference,  683. 
order  of  reference,  684. 
master's  authority  —  scope  of  reference,  685. 
bringing  on  a  refei'ence,  686. 
parties  entitled  to  attend  a  reference,  687. 
state  of  facts,  688. 
evidence  before  master  on  a  reference,  689. 

examination  of  witnesses,  690,  692. 
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MASTER  (contintted): 

proceedings  before  master  on  a  reference,  691,  693. 
accounting  before  master  under  federal  equity  rule,  S99L 
master's  report,  694. 

amendment  of  bill  after,  158. 
on  receivers'  accounts,  748. 
draft  report  and  objections  thereto,  695. 
report  on  accounts,  696. 
report  of  testimony,  697. 
amendment  of  report,  698. 
confirmation  of  report,  699  et  seq. 
province  of  exceptions,  700,  701. 
objections  for  irregularities,  703. 

waiver,  703. 
objections  preliminary  to  exceptions,  704. 
exceptions  to  report  on  receivers'  accounts,  748, 
form  of  exceptions.  705,  706. 
time  for  filing  exceptions,  707. 
extension  of  time,  708,  709. 
argument  of  exceptions,  710. 
costs  of  exceptions,  716. 
weight  of  findings,  711. 

on  appeal,  711,  n.,  974. 
correction  of  report  by  the  court,  713. 
re-reference,  713. 

discretionary,  714. 
scope  of,  715. 
sales  by,  816,  818. 
decree  for  reference  in  patent  case,  appeal  from,  953. 

MATTER  IN  DISPUTE :  See  Amount  in  Dispute. 

MINORS:  See  Infants. 

MISJOINDER: 

dismissal  for  should  be  without  prejudice,  643. 
See,  also,  Multipaeiousness  ;  Parties. 

MONEY,  PAYING  INTO  COURT: 
orders  for,  603,  604 

MORTGAGES: 

bills  to  redeem,  134. 

parties,  76,  77. 
foreclosure  of,  see  Fobeclosubk 

MOTIONS: 

defined  and  classified,  554 
who  may  make,  555. 

by  party  in  contempt,  555,  558, 
of  course,  557. 
special  motions  ex  parte,  558. 

ne  exeat  on,  558. 

appointment  of  receiver,  730. 

issue  of  receiver's  certificates,  788. 
notice  of,  federal  rules,  559. 
form  and  notice  of,  560,  561,  568. 
renewal  of,  563. 
bearing  of,  563. 
to  dismiss  bills,  see  DismissaIj  of  Bills. 

See,  also.  Injunctions;  Inteelocutoet  Applications;  Petitions. 

MULTIFARIOUSNESS : 

what  constitutes,  115  et  seq. 

definition  and  nature  of,  115,  116,  13a 
discretion  of  trial  court,  115,  116. 
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MULTIFARIOUSNESS  (contimied): 

in  matter,  117,  118,  124,  125,  129. 

misjoinder  of  complainants,  79,  119,  120. 

misjoinder  of  defendants,  80,  121,  122,  123. 

in  bills  by  and  against  officers  and  stockbolders,  124. 

two  or  more  good  grounds  of  suit,  125. 
objections  for,  126  et  seq. 

how  taken,  126. 

by  whom,  127. 

demurrer  for,  128,  262. 
summary  statement  of  doctrine,  129. 
amendment  after  demurrer  for,  166,  n. 
in  pleas,  295,  296. 

fraud,  new  matter,  and  error  apparent  in  bill  of  review,  875, 
dismissals  for,  79,  126,  n.,  128. 

should  be  without  prejudice,  643. 


N. 

NB  EXEAT: 

United  States  district  court  may  issue,  26,  n. 

special  prayer  for,  93. 

issued  on  ex  parte  motion,  558. 

nature  and  office  of  the  writ,  607. 

use  and  disuse  of  the  writ,  608. 

in  New  York,  609. 

when  writ  will  issue,  610,  611. 

in  the  federal  courts,  617. 
on  bill  for  specific  performance,  612. 
to  enforce  payment  of  alimony,  613. 
against  whom  the  writ  may  issue,  614. 

exemptions,  614. 
application  for  the  writ,  615. 

before  bill  filed,  616. 

innovation  in  New  Jersey,  616. 
the  federal  statute,  617. 
on  final  decree,  618. 
affidavit  of  indebtedness,  619. 
affidavit  of  intention  to  depart^  620. 
allowance  and  indorsement  of  writ,  621. 
service  of  the  writ,  622. 
obligation  of  sureties,  623. 
diaoharge  of  the  writ,  624,  625,  626. 

terms  of  discharge,  626. 

enforcement  of  bond,  626. 

NECESSARY  PARTIES :  See  Pabties. 

NEW  JERSEY : 

high  court  of  chancery  practice  followed  in,  10. 
House  of  Lords  practice  followed  in  court  of  errors,  10. 
amount  in  dispute  to  confer  jurisdiction,  17. 

NEW  PARTIES:  See  Amendments;  Intervention;  Partie& 

NEW  TRIAL: 

of  issues  to  jury,  668,  669, 

NEXT  FRIEND: 

authority  to  sue  on  behalf  of  lunatic,  49. 

liabUity  of,  49. 
of  persons  of  weak  mind,  suits  by,  49. 
of  married  woman,  suits  by,  51. 
authority  to  institute  suit  for  infant,  44 
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NEXT  FRIEND  (continued): 

right  of  parent  to  act  for  infant  child,  44. 
of  infant  plaintiff,  duties  and  powers  of,  45. 
liability  for  costs,  45,  46. 

reimbursement,  45,  46. 
stipulations  by,  45. 

NOMINAL  PARTIES:  See  Pakties. 

NON  COMPOS  MENTIS:  See  Idiots;  Lunatics;  Weak  Mind. 

NON-RESIDENT: 

security  for  costs  from,  1031  et  seq. 

NOTICE : 

of  motion  to  dismiss  for  defect  of  citizenship,  30,  n. 

of  motion  for  change  of  venue,  83,  n. 

of  application  for  appointment  of  receiver,  730.- 

for  order  for  receiver's  certificates,  733. 
of  motion  for  injunction,  767. 
of  motion  to  dissolve  injunction,  779. 
of  petition  for  rehearing,  847. 
of  petition  for  writ  of  assistance,  903. 
of  compliance  with  order  for  security  for  costs,  1038. 
of  interlocutory  applications,  generally,  see  Inteblocutort  Appuoa- 

TIONS. 

See,  also,  Pkocess  for  Appearance. 

NUISANCES: 

parties  in  suits  to  enjoin,  68,  n. 

public,  proceedings  by  information  against,  81,  n. 

NDMEROUS  PARTIES: 
suits  by  or  against,  63. 

NUN: 

capacity  of  to  sue  in  equity,  40,  n. 

NUNC  PRO  TUNC: 
filing  replication,  479. 

decree,  where  party  dies  after  argument,  483. 
orders,  596. 

allowing  appeal,  954. 
filing  appeal  bond,  958. 
order  for  supersedeas,  366,  n. 

See,  also,  Decrees. 

o. 

OATH: 

to  disclaimer,  384 

See,  also.  Affidavits;  Amendments;  Answers;   Bills;  Jew; 
Verification. 

OBJECTIONS: 

of  insufficient  amount  in  controversy,  see  Amount  in  Dispute. 

for  want  of  parties,  see  Parties. 

of  adequate  remedy  at  law,  see  Remedy  at  Law. 

at  the  hearing,  see  Hearing. 

on  appeal,  see  Appeal. 

for  multifariousness,  see  Multifariousness. 

ORDERS: 

classification  of,  693. 
who  may  grant,  593.  , 
service  of,  594. 


1386 


INDEX. 


[The  retereuoea  are  to  sections:  Vol.  I  contains  S|  1-606;  Vol.  H,  §§  607-1044.] 

ORDERS  {continued}: 

proceedings'  touching  irregularities,  595. 

terms  of,  596. 

nunc  pro  tune,  596. 

modifying  and  vacating,  597,  635. 

See,  also,  Correction  of  Decrees;  'Decrees;  Enforcement  op 
Decrees  and  Orders;  Inteelooutoey  Applications. 

ORE  TENUS: 

demurrer,  see  Demurrers. 

ORIGINAL  BILLS:  See  Bills. 

OUTLAWRY: 

as  an  incapacity  to  sue  in  equity,  40. 

P. 

PAPERS:  See  Documents;  Inspection;  Production  op  Documents. 

PARENT: 

right  to  act  as  next  friend  of  infant  child,  44. 

PARTIES: 

agreements  between  as  to  conduct  of  suit,  etc.,  see  Stipulations. 
multifariousness  in  making,  see  Multifariousness. 
who  may  sue  in  equity,  see  Plaintiffs. 

persons  under  partial  incapacity,  40. 
to  appeal,  see  Appeals. 
in  suits  by  or  against  married  women,  51,  53. 
general  rule  on  the  subject  of,  54 
summary  statement  of  rule  in  federal  courts,  55. 

formal,  necessary  and  indispensable,  55. 
formal  parties  and  parties  without  interest,  56. 

citizenship,  when  immaterial  in  federal  courts,  56. 
interested,  but  not  indispensable,  when,  57. 
joinder  of  trustees  as  defendants,  57. 
omission  of  parties  outside  the  jurisdiction,  39,  58. 

federal  statute  and  equity  rule,  47,  58. 
necessary  parties  illustrated,  59. 
improper  parties  illustrated,  60, 
joinder  of  officers  of  corporations  as  defendants,  61. 

for  the  purpose  of  discovery,  61. 
rule  as  to  numerous  parties,  63  et  sea.,  69. 

a  few  representing  a  class,  68,  64. 

suits  affecting  residuary  legatees,  69. 

suits  by  or  against  voluntary  associations,  65. 

effect  of  decree  on  absent  parties,  65,  69,  n. 
in  suits  for  foreclosure,  see  Foreclosure. 
joinder  of  plaintiffs  in  cases  of  fraud,  67,  68, 
m  suits  relating  to  trusts,  70. 
complainants  in  bills  to  redeem,  76. 
defendants  in  bills  to  redeem,  77. 
objections  for  want  of,  how  made,  78. 

at  the  hearing,  58,  78,  639. 

on  appeal,  58,  78,  975. 

by  demurrer,  see  Demurrers. 

by  plea,  see  Pleas. 

for  misjoinder  of  complainants,  79. 

for  misjoinder  of  defendants,  80. 
to  suit  to  annul  lettere  patent,  81. 
to  suit  to  cancel  land  patent,  81. 
complainants  in  an  information,  81. 
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PARTIES  (continuect): 

to  bills  of  interpleader,  148  et  seq. 
amendments  to  bring  in  new,  1-55,  159,  353. 

where  the  court  has  no  jm-isdiction,  165. 

in  the  appellate  court,  165. 
prayer  for  process  determines  who  are,  166,  n. 
to  cross-bills,  436. 

new  parties,  486. 
to  bill  of  revivor,  488. 
to  supplemental  bills,  606. 
dismissal  for  defect  of,  see  Dismissal  of  Buxs. 
suits  by  receivers,  743. 
to  bill  of  review,  872,  873. 
to  bill  to  set  aside  decree  for  fraud,  873. 
to  bill  in  nature  of  bill  of  review,  881. 
to  biD  to  impeach  decree  for  fraud,  884. 
to  bill  to  enforce  decree,  903. 
to  bills  to  set  aside  fraudulent  conveyances,  see  Fbadbtjlent  Convbt- 

ANCES. 

to  bills  for  specific  performance,  see  Specific  Performance. 

See,  also,  Abatement;  Administrators;  Aliens  and  Allenage; 
Citizenship  ;  Executors  ;  Infants  ;  Interlocutory  Applications  i 
Intervention;  Lunatics;  Married  Women;  Plaintiffs. 

PARTITION : 

relief  on  answer  in  suits  for,  8,  430,  n. 

compensation  for  improvements,  8. 
bUls  for,  135. 
hearing  on  biU  for,  648. 

reference  to  master  to  determine  parties'  interests,  673. 
costs  in,  1017. 

PARTNERSHIP: 

citation  to,  on  appeal,  95S,  n. 

PATENT  CASES: 

jurisdiction  of  suits  on  contracts  relating  to  patents,  34 
joining  oflSoers  of  corporations  as  defendants,  61. 
averments  in  bill  for  infringement,  97. 

recital  of  prior  litigation,  97. 

general  averment  of  infringement,  97. 
description  of  invention,  98,  n. 
bill  by  attorney-general  to  cancel  patent,  105,  n. 
joinder  of  count  for  interference  and  infringement,  118,  n. 
bill  for  discovery  concerning  infringement,  131,  n. 
demurrer  overruled  where  validity  of  patent  doubtful,  228,  n. 
question  of  infringement  not  'determined  upon  a  plea,  393,  a, 
plea  of  laches  of  complainant,  307. 
answers  in,  348. 

answer  or  cross-bill  for  affirmative  relief,  426,  n. 
relief  by  cross-bill  in,  434,  n. 
reference  to  state  account  of  damages.  681. 
jurisdiction  to  enjoin  infringement,  760. 
decree  for  injunction  and  account,  appeal  from,  953. 
what  objections  too  late  on  appeal,  974. 
mandate  by  appellate  court  on  reversal,  998. 

PATENT  FOR  LAND: 

suit  to  annul,  by  whom  instituted,  81. 


PAUPERS : 

leave  to  sue  in  forma  pauperis,  1048. 
SLTppeaiB  in  forma  pauperis,  961. 
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PAYING  MONEY  INTO  COURT: 
orders  for,  603,  604 

PENALTY: 

answer  exposing  defendant  to,  90,  835, 

PENDENCY  OF  ANOTHER  SITIT: 

Slea  of,  803,  304,  805. 
emurrer  for,  304, 
objection  not  taken  by  answer,  304 
objection  not  taken  by  motion,  304 

PERFORMANCE: 

of  decree  before  filing  bill  of  review,  see  Review. 

PERPETUAL  INJUNCTIONS:  See  Injunctions. 

PERPETUATION  OF  TESTIMONY:  See  Testimony. 

PERSONAL  DECREE:  See  Decrees. 

PERSONAL  REPRESENTATIVES: 

omission  as  parties  when  representation  contested,  631 
See,  also.  Administrators  ;  Executors. 

PETITION: 

for  rehearing,  see  Rehearing. 
when  cross-bill  proper  instead  of,  423. 

objection  to  petition  too  late  on  appeal,  433. 
definition  and  nature  of,  564 
who  may  present,  564 
use  of  illustrated,  565. 

when  relief  should  be  sought  by  bill,  566,  833, 
verification  of,  567. 
form  of,  568. 

scandal  and  impertinence  in.  568. 
signature  to,  568. 
notice  of,  569. 
hearing  of,  570. 

of  intervention,  see  Intervention. 
or  bill  to  set  aside  foreclosure  sale.  833. 
to  set  aside  interlocutory  decree,  833. 
to  vacate  decree  for  surprise  or  irregularity,  879. 
for  writ  of  assistance,  903. 
of  appeal,  amendment  of,  957. 
costs  on,  1004 

See,  also,  Interlocutory  Applications. 

PLAINTIFFS: 

who  may  sue  in  equity,  40. 

persons  under  partial  incapacity,  40. 
aliens,  41. 

alien  enemies,  41. 
foreign  sovereigns,  41,  n. 
suits  on  behalf  of  lunatics,  idiots,  etc.,  49. 
suits  by  executors  and  administrators,  53. 
suits  on  behalf  of  infants,  see  Infants. 
issue  to  jury  to  determine  mental  capacity,  658. 
See,  also,  Parties. 

PLEADING: 

in  cause  removed  to  federal  court,  recast  when,  S. 
general  principles  of,  95  et  seq. 

degree  of  certainty  required,  95,  96. 

information  and  belief,  96. 
illustrations  in  bills,  97,  98. 

setting  forth  documents,  98. 
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PLEADING  (continued): 

relief  secundum  allegata  et  probata,  99,  100. 
jurisdictional  averments  in  Dill,  101,  103. 
of  want  of  adequate  remedy  at  law,  101. 
in  the  federal  courts,  103,  104. 

diverse  citizenship,  103. 

alienage,  104. 

amount  in  dispute,  104 

absence  of  collusion,  104. 

dismissal  for  want  of,  103,  n.,  104,  n. 
allegations  of  parties'  interests,  105. 
averments  in  excuse  for  laches,  106. 
allegations  of  fraud,  107,  10& 
scandal  and  impertinence  in  bills,  109  et  seq. 
objection,  how  taken.  111. 

exceptions  and  reference  to  master.  111,  113. 
inconsistent  allegations,  113. 
bills  with  a  double  aspect,  114. 
multifariousness,  115  et  seq.    See  Multifariousness. 
bills  for  foreclosure,  183,  133. 
bills  to  redeem,  134. 
bills  for  partition,  135. 
bills  to  quiet  title,  136. 
bills  to  reform  instruments,  187. 
bills  for  specific  performance,  138. 
bills  to  set  aside  fraudulent  conveyances,  139. 
creditors'  bills,  140. 

bUls  of  interpleader,  141  et  seq.    See  Intekpleader. 
bills  in  the  nature  of  interpleader,  149. 
bills  to  perpetuate  testimony,  150. 
bills  of  certiorari,  151. 
hearing  without  pleadings,  633. 
appeals  from  allowance  of  further  time  to  file,  933. 

See,  also,  Answers;  Bills;  Demobrers;  Disclaimers;  Pleas; 
Replications. 

PLEAS: 

of  plaintiff's  disability  as  alien  enemy,  43,  n. 
by  defendant  of  his  own  alien  enmity,  43,  n. 
showing  incapacity  of  foreign  administrator  to  sue,  53. 
overruling  demurrer,  841,  343. 
of  incapacity  to  sue,  250. 

for  mental  incapacity,  301,  n. 
nature  and  office  of,  293,  29i  319. 

may  be  bad  in  part  only,  294 

not  evidence  even  when  under  oath,  394 
by  husband  for  himself  and  wife,  when,  394 
double  pleas  without  leave,  295,  396. 
leave  to  file  double  pleas,  297. 
supported  by  answers,  398. 
overruled  by  answers,  299. 
allowing  plea  to  stand  for  answer,  300. 
classification  of,  301. 
pleas  in  abatement.  302. 
of  pendency  of  another  suit,  308,  304  805. 

form  and  proceedings,  305. 

reference  to  master,  305,  675. 
of  want  of  parties,  78,  306. 

to  bill  of  revivor,  488. 
of  statute  of  limitations,  307,  333,  n. 
of  laches  in  patent  case,  307. 

of  adequate  remedy  at  law,  see  Adequate  Remedy  at  Law. 
of  statute  of  frauds,  308. 
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PLEAS  {continued): 

of  multifariousness,  see  Mui^tifabiousness. 

of  res  adjudicata,  309,  310. 

of  release  denying  fraud,  311. 

of  stated  account,  313,  313. 

of  bona  flde  purchase,  314. 

of  usury,  315. 

frame  of,  316,  317. 

when  plea  and  answer  joined,  817. 
general  rules  of  pleading,  318,  819. 
amendment  of,  320. 

when  supported  or  accompanied  by  answer,  331. 
verification  of,  323,  328. 

effect  of  omitting  afiSdavit  and  certificate,  880,  n. 
proceedings  when  filed,  324 

demurrer  to,  834 

setting  down  for  argument,  885. 

argument  of  a  plea,  886. 

saving  benefit  to  hearing,  826. 

ordering  plea  to  stand  for  answer,  336. 

allowing  a  plea  on  argument,  337. 

overruling  a  plea  on  argument,  328. 

allowing  a  plea  at  hearing,  339,  475. 

overruling  a  plea  as  false,  330. 
to  bill  of  revivor,  488. 
to  supplemental  bills,  508. 
to  bills  of  review,  876,  877. 

POLITICAL  QUESTIONS: 

no  federal  jurisdiction  of,  30. 

PEACTICE:  See  High  Court  op  Chahoert;  Rules  of  Court;  Bulks 
OF  Property;  State  Statutes  and  Decisions. 

PRAYER: 

of  judgment  in  demurrer,  371. 
for  injunction,  766. 
for  ne  exeat,  98. 

PRAYER  OF  PROCESS: 
in  bills,  94 

under  federal  equity  rule,  108,  n. 
waiver  of  defect  in  by  appearance,  223, 
in  cross-bills,  444 
in  bill  of  discovery,  534,  n. 

PRAYER  FOR  RELIEF: 

for  general  relief,  91,  93, 148,  n. 
for  special  relief,  93. 
in  bills  with  a  double  aspect,  114 
amendment  of,  160,  n.,  163. 
demurrer  because  too  broad,  340. 

PRIORITIES: 

accorded  to  receivers'  certificates,  781. 
in  railway  foreclosures,  734,  817. 
"  six  months'  rule,"  735. 

FRrvrrY: 

necessary  to  entitle  party  to  revive,  484 
of  plaintiff  in  bill  of  review,  872. 

in  bill  in  nature  of  bill  of  review,  881. 

PRO  CONFESSO :  See  Taking  Bills  Pro  Confesso. 
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PROCESS: 

prayer  of,  see  Prater  op  Process. 
service  of,  see  Service. 

See,  also,  Stibpcenas  to  Appear  and  Answer. 

PROCHEIN  AMI:  See  Next  Friend. 

PRODUCTION  OF  DOCUMENTS: 

by  a  defendant,  when  ordered,  340,  533,  S33L 

affidavit  for,  533. 
by  a  complainant,  when  ordered,  524. 
subpoena  duces  tecum,  535,  536,  537. 
inspection  before  trial,  539. 
inspection  in  aid  of  proof,  530. 
unconstitutional  order  for  inspection  of  private  papers,  531. 

PROLIXITY :  See  Pleading. 

PROPERTY: 

decisions  constituting  rules  of,  see  Rules  of  Property. 

PROTESTATION: 

clause  in  demurrer,  369. 
introducing  a  plea,  316, 

PUBLICATION: 

servicejof  process  by,  181  et  seq. 
effect  of,  42. 
personal  decree  on,  43. 

See,  also,  Service  ;  Testimont. 

PUIS  DARREIN  CONTINUANCE: 

plea  of  when  plaintiff  becomes  alien  enemy,  43,  n. 

PURCHASER:  See  Bona  Fide  Purchase;  Foreclosure;  Writ'  of  As- 
sistance. 

PURPRESTURES: 

proceedings  by  information  in  cases  of,  81,  n. 

Q. 

QUALIFICATIONS: 

of  receiver,  see  RECETVERa 

QUIET  TITLE : 
bills  to.  136. 

R. 

RAILWAYS:  See  Foreclosures ;  Priorities;  RECEivEBa 

RE-ARGUMENT: 

of  appeals,  see  Appeals. 

RECEIVERS: 

definition  and  functions  of,  717. 
ancillary  I'eceivers,  718. 

jurisdiction  to  appoint,  718. 
what  property  may  be  committed  to,  719,  763,  n. 
appointment  discretionary,  730. 

review  on  appeal,  730,  934,  974. 
appointment  under  prayer  for  general  relief,  91. 
jurisdiction  to  appoint,  731. 

of  federal  courts,  35,  n. 

necessity  of  suit  pending,  731. 
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RECEIVERS  (continued): 

conflicting  appointments  —  comity,  723. 
mode  of  appointment  —  reference  to  master,  723. 
at  what  stage  may  be  appointed,  724 
eligibility  of,  735. 
security  of,  736  et  aeq. 

liabilities  of  sureties,  737. 
who  may  apply  for,  738. 
requisites  of  application,  739. 

motion  and  affidavits,  739. 
notice  of  application  for,  730. 
authority  to  issue  certiiicates,  731. 

order  granting,  733. 

appeal  from  order  authorizing,  945. 
negotiability  of  certificates,  733. 
priorities  in  railway  mortgage  foreclosures,  734,  817. 

"  six  months'  rule,"  735. 
advice  to,  736. 
protection  to,  737. 

injunction  against  acts  in  foreign  State,  763. 
compensation  of,  738. 

of  counsel  for,  738. 

railway  receivers,  739. 

extra  compensation,  740. 

appeals  from  allowances,  741. 
suits  by  receivers,  743  et  seq. 

leave  to  sue,  743. 

parties  and  pleading,  743. 

in  foreign  jurisdictions,  747. 
suits  against  receivers,  744  et  seq. 

service  of  process  against,  177,  n. 

leave  of  court,  744,  745,  746. 
application  for  leave,  745. 
reference  to  master,  673. 
receivers'  accounts,  748. 

exceptions  to  master's  report  on,  709. 
removal  of,  749. 

appeal  from  order,  984. 
discharge  of,  750. 

appeal  from  order,  750,  n, 

effect  of,  751. 

in  federal  court,  not  affected  by  State  statute,  751. 
costs  of  receivership,  753. 
appeals  by  and  against,  730,  741,  750,  n.,  933,  934,  939. 

RECEIVBRS'  CERTIFICATES:  See  Receivers. 

RECITALS: 

in  decrees.  806  et  saq. 

RECORD: 

incorporating  testimony  objected  to  and  ruled  out,  539. 
See>  also.  Appeals. 

REDEMPTION: 

parties  complainant  in  bills  to  redeem,  76. 
parties  defendant  in  bills  to  redeem,  77. 
bUls  for,  134. 

REFERENCE: 

to  master,  see  Master. 

REFORMATION  OF  INSTRUMENTS: 
bills  for,  137. 
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BEHEARING: 

objections  on  for  misjoinder  of  parties,  79. 

additional  testimony  on,  548,  n. 

scandal  or  impertinence  in  petition  for,  568. 

correction  of  clerical  errors  without,  831. 

nature  of  proceedings,  833. 

granting  of,  discretionary,  833. 

certificate  of  counsel,  833. 

not  a  subject  of  appeal,  833. 

rules  governing  discretion,  834,  835. 
for  new  evidence,  836,  837. 

requisites  of  petition,  838. 
time  for  application.  839. 

federal  equity  rule  88,  840. 
after  afHrmance  on  appeal,  841. 
after  appeal  takeu,  843. 
of  decree  for  costs,  843. 
of  consent  decrees,  844 
petition  for,  to  whom  made,  845. 
application  for  by  stranger,  846. 

by  assignee,  846. 
formal  requisites  of  petition,  847. 

verification,  847. 
order  and  notice,  847. 
proceedings  upon,  848. 

right  to  open  and  close,  848. 
second  petition  for,  848. 
of  appeals,  see  Appeals. 
for  accidental  default  at  hearing,  927. 
petition  for,  suspends  limitation  for  appeal,  986. 

RELATOR: 

in  an  information,  81. 

RELEASE : 

plea  of,  denying  fraud,  311. 

RELIEF: 

under  general  prayer  for,  91,  93. 
prayer  for  special,  93. 
secundum  allegata  et  probata,  99,  100,  105. 
on  cross-bills,  see  Cross-bills. 

See,  also.  Prater  for  Relief. 

REMEDY  AT  LAW :  See  Adequate  Remedy  at  Law. 

REMOVAL: 

of  receivers,  749. 

REMOVAL  OF  CAUSE  TO  FEDERAL  COURT: 
pleadings  recast  when,  5. 
status  of  answer  upon,  354. 
modification  of  previous  interlocutory  orders  after,  5,  n. 

REPLEADER: 

after  removal  of  cause  to  federal  court,  5. 

REPLICATION: 

amendments  of  bill  after.  157,  165. 

to  a  disclaimer,  391. 

to  answer,  waiver  of  irregularities  by,  364. 

neglect  to  file,  not  a  contempt,  459. 

nature  and  office  of,  471. 

disuse  of  special  replications,  473. 

effect  of  filing  special  replication,  473. 

to  an  answer,  474. 
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EEPLICATION  (continued): 
to  a  plea,  475. 
waiver  of,  476. 

objection  for  omission  too  late  on  appeal,  975. 
withdrawal  of,  477. 
time  for  filing,  478. 
amendment  of,  479. 
nunc  pro  tunc,  479. 
frame  of,  480. 

scandal  or  impertinence  In,  480. 
to  answer  to  bill  of  revivor,  488. 
to  answer  to  supplemental  bill,  510. 

REPORT: 

of  master,  see  Master. 

REPRESENTATIVES:  See  Administbatoes;  Executors;  PeivitXi 

RES  AD  JUDICATA: 

answers  setting  up,  345. 
effect  of  absolute  dismissal,  463,  465,  ii.,  645. 
effect  of  dismissal  without  prejudice,  644 
effect  of  consent  decrees,  794,  795. 
See,  also,  Dismissai.  of  Bills. 

RESALE :  See  Foeeclosurk 

RESIDENCE: 

federal  jurisdiction  as  dependent  upon,  36. 
not  controlled  by  State  statute,  36. 
residence  of  corpor.ations,  37. 
waiver  of  objections,  38. 

RESIDUARY  LEGATEES : 
parties  to  suits  affecting,  69. 

RETURN: 

of  service  of  process,  187,  188. 
See,  also,  Service. 

RETURN-DAY: 

of  subpoena  ad  respondendum,  169. 

REVERSAL:  See  Appeals. 

REVIEW : 

bills  of,  852  et  seq. 

definition  and  classification,  853. 
consent  decrees,  853. 

erroneous  deductions  from  evidence,  854. 
after  judgment  on  appeal,  855. 

the  conflicting  decisions,  855,  856. 

reserving  leave  to  fipply  in  mandate,  991. 
for  error  apparent,  857. 

error  apparent  illustrated,  858,  859. 
for  newly-discovered  evidence,  860. 

what  constitutes  available  new  matter,  860,  861, 

plaintiff's  laches,  862. 
jurisdiction  of,  863. 

ancillary  jurisdiction  of  federal  court,  863. 
limitation  of  time  for  filing,  864. 

computation  of  time,  865. 
leave  to  file,  866  et  seq. 

when  necessary,  866. 

granting  of,  discretionary,  867. 
review  on  appeal,  867. 

application  for  leave,  8B8. 

objection  for  wnnt  of.  how  taken,  868. 
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MIVTEW  {continued) : 

performance  of  decree  as  a  condition  precedent,  869,  870. 

demurrer  for  want  of,  339. 
security  for  costs,  871. 
who  may  file,  873. 

joinder  of  plaintiffs,  873. 
parties  to,  873. 
frame  of,  874,  875. 

objections,  how-taken,  874 
supplemental  bill  may  be  added,  876. 
signature,  875. 
defense  to  bills  for  error  apparent,  876. 

hearing  on  bill,  877. 
defense  to  bills  for  new  matter,  877. 
restitution  of  costs  paid  upon  sustaining  bill,  878. 
■vacating  decrees  for  surprise  or  irregularity,  879  et  seq. 
bills  in  nature  of  bills  of  review,  881. 

privity  of  plaintiffs,  881. 
supplemental  bill  in  nature  of  bill  of  review,  849,  883,  883. 
bills  by  infants  to  impeach  decrees,  883. 

See,  also,  Appsais  ;  Corkection  of  Decbees. 

SEVIVOR: 

federal  ancillary  jurisdiction  of  bill  of,  35. 
method  of  when  suit  abates,  483. 

by  bill  of  revivor,  483. 

by  suggestion  of  death,  483. 
title  to  revive,  484. 

objection  to,  how  taken,  488, 
by  defendant  or  his  representatives,  485. 
frame  of  bill  of,  486. 
subpoena  upon  bUl  of,  487. 
pleadings  and  proceedings  upon  bill  of,  488, 

when  demurrer  will  lie,  488L 

objections  taken  by  plea,  488. 

answers  to  bills  of,  488. 
replication  to,  488. 

hearing,  488. 

order  of  revivor,  488. 
original  bill  in  nature  of,  513,  514, 

frame  of  bill,  514 

proceedings  upon,  514 
bills  of  revivor  and  supplement,  515. 
of  sequestration,  when  necessary,  896. 
appeals  from  order  to  revive,  939,  945. 

See,  also.  Abatement  ;  Supplemental  Buaa 

RULES  OF  COURT: 

power  of  court  to  disregard,  331,  n.,  833,  n. 

RULES  OF  PROPERTY: 

State,  enforced  in  federal  courts  in  equity,  7,  8,  n. 
what  constitutes,  7. 

redemption  after  foreclosure  sale,  7. 
practice  in  foreclosure  sales,  7. 
individual  liability  of  stockholders,  7. 
law  relating  to  chattel  mortgages,  7. 
practice  in  proceedings  against  infants,  7. 
what  do  not  constitute,  8. 

service  of  process  ujjon  infants,  8. 

condition  of  injunction  bond,  8. 

relief  to  defendant  without  cross-bill,  8. 

See,  also,  State  Statutes  and  DEOsiomL 


1396  INDEX. 

rnie  referoices  are  to  BeoUona:  ToL  I  contains  H  l-«06;  Vol.  n,  {{  607-1044.] 

8. 

SALES: 

foreclosure,  see  Foreolosubk 

SCANDAL  AND  IMPERTINENCE: 
in  answers,  see  Answers. 
in  bills,  what  constitutes,  109  et  aeq. 

objection,  how  taken,  111. 

exceptions  and  reference  to  master.  111,  113. 
what  constitutes  scandal  in  answer,  407. 

what  constitutes  impertinence  in  answer,  408,  409,  410,  411,  412, 
how  expunged,  418. 
in  replication,  480. 
in  affidavits,  601. 
in  petitions,  568. 

for  rehearing,  568. 
reference  of  pleadings  to  master  for,  672, 

SECURITY: 

on  discharge  of  ne  exeat,  635. 
of  receivers,  see  Rkoeivbrs. 
on  appeals,  958  et  seq. 

See,  also,  SUFBRSEDEAa 

SECURITY  FOR  COSTS: 

whether  statutory  requirement  a  condition  precedent^  44»  n. 

on  filing  bill  of  review,  871. 

when  may  be  required,  1031. 

from  non-resident  co-plaintiff,  1032. 

from  non-resident  of  judicial  district,  1033k 

on  bill  of  interpleader,  1034. 

who  may  be  a  surety,  1035. 

amount  required,  1036. 

application  for  order  and  affidavit,  1037. 

service  of  order  staying  suit,  1038. 

notice  of  compliance  with  order  for,  362,  1038L 

waiver  of,  1039,- 1040. 

illustrations  of,  1041. 
enforcement  of  bond  of  intervenor,  1080, 

SEQUESTRATION: 

upon  failure  to  answer,  341. 
proceedings  on  writ  of,  896. 
revivor  of,  when  necessary,  896. 

SERVICE: 

of  subpcena  ad  respondendum,  170  et  seq. 
who  may  serve,  170. 
acceptance  of  servic^  171. 

waiver  b}[  guardian  ad  litem  of  infant,  210, 
personal  service,  172,  173. 
service  on  Sunday,  172,  n. 
apon  corporations,  174. 
upon  a  State  or  the  United  States,  174,  n. 
upon  lunatics,  married  women,  convicts,  175. 
upon  infants,  47,  176. 

effect  of  State  practice  on  federal  courts,  47,  n. 

actual,  when  necessary,  & 
substituted  service,  177,  178. 

in  proceedings  in  rem  in  federal  courts,  179,  180 

on  cross-bills,  445. 
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8BRVICE  {continued): 

by  publication,  181  et  sea. 

agaiust  absentee  aiding  enemy,  42, 
preliminary  aflSdavit,  182. 
conclusiveness  of,  183. 
effect  of  irregularities,  182. 
proof  of  publication,  184,  185. 
no  personal  decree  on,  42,  186. 
decree  pro  confesso  upon,  301. 
r^urn  of  service,  187. 

amendment  of  return,  188. 
motion  to  quash  for  irregularity,  189,  190. 
exemption  from,  190. 
upon  amendment  of  bill,  198. 
opening  decrees  pro  confesso  for  defective,  20& 
special  appearance  to  set  aside,  218,  222,  323. 
demurrer  for  irregularity,  335. 
upon  bill  of  revivor,  487. 
of  orders,  594. 

of  executions,  regularity  of,  887. 
of  writ  of  assistance,  897. 
of  citation  on  appeal,  956. 
of  writ  of  ne  exeat,  see  Ne  Exea.1\ 

SIGNATURE : 

of  counsel  to  bills,  84. 
to  demurrers,  369. 
to  a  disclaimer,  384. 
to  answers,  855. 
to  petitions,  568. 
to  bill  of  review,  875. 

SOLICITOR: 

order  to  infant  plaintiil  attaining  majority  to  appoint  a,  46>  a. 
costs  of  improper  suit  for  lunatic,  49. 
authority  to  file  a  bill,  83. 

objections  for  want  of,  83. 
costs  of  improper  proceedings,  83. 
order  of  court  for  change  of,  83, 
remedy  of  for  costs,  1038. 
See,  also,  Signatubb. 

SOLICITOR-GENERAL : 

when  suits  may  be  instituted  by,  81. 

SOVEREIGNS: 

foreign,  capacity  to  sue  in  equity,  40,  n, 
suits  against  foreign,  43. 

SPEAKING  DEMURRERS: 
what  constitutes,  226. 

SPECIAL  APPEARANCE:  See  APPEARANCE. 

SPECIAL  DEMURRERS :  See  Demuerbbs. 

SPECIAL  RELIEF: 
prayer  for,  93. 
alternative  prayer, 

SPECIAL  REPLICATION :  See  Replioations. 

SPECIFIC  PERFORMANCE: 
parties  to  bills  for,  71. 

against  trustee,  whether  cestui  que  trust  necessary,  TO, 
agent  when  necessary  party  defendant,  71. 
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SPECIFIC  PERFORMANCE  (continued): 
bilb  for,  13a 

objection  of  statute  of  frauds,  how  pleaded,  308. 
when  defendant  may  have  decree  on  answer,  439. 
ne  exeat  on  bill  for,  612. 

reference  to  inquire  what  are  "  usual  covenants,"  673 
bill  against  purchaser  at  foreclosure  sale  for,  826. 
review  of  discretion  on  appeal,  979. 
costs  on  bills  for,  1023. 

STATE  OP  FACTS: 

upon  reference  to  a  master,  688, 

STATES: 

practice  in  suits  between,  9. 

time  for  filing  answers,  9. 

intervention  by  attorney-general,  9. 

appearance  not  compelled,  222,  n. 
jurisdiction  of  suits  between,  20. 
conflict  between  federal  and  State  jurisdiction,  27. 
authority  to  institute  suit  for,  83,  n. 

suits  by  and  against,  how  instituted  in  federal  Supreme  Court,  167. 
service  of  process  upon,  174,  n. 

STATE  COURTS: 

of  chancery,  abolition  of,  4 

removal  of  causes  to  federal  court,  practice  after,  5. 

See  Removal  to  Federal  Couet. 
capacity  of  aliens  to  sue  in,  41. 

STATE  STATUTES  AND  DECISIONS: 

creating  new  rights,  enforcement  in  federal  courts,  6. 
effect  on  equity  practice  in  federal  courts,  6  et  aeq. 

service  of  process  upon  infants,  47,  n. 

relief  by  answer  instead  of  cross-bill,  354,  427. 

effect  of  discharge  of  receiver,  751. 

proceedings  for  contempt,  889. 

allowance  of  attorneys'  fees  on  foreclosure,  1020 
constituting  rules  of  property,  enforcement  in  federal  courts,  7. 

when  not  rules  of  property,  8. 
cannot  affect  federal  jurisdiction  in  equity,  12,  n.,  15,  36, 

STATED  ACCOUNT: 
plea  of,  312,  3ia 

STATING  PART: 
of  bills,  89. 

STATUTE:  See  Statr  Statutes  and  Dkoisions. 

STATUTE  OF  FRAUDS: 

as  a  ground  of  demurrer,  260. 
defense  by  answer,  348. 
plea  of,  30a 

STATUTE  OF  LIMITATIONS; 
as  a  ground  of  demurrer,  257. 
in  cases  of  fraud,  257. 

Slea  of,  307,  322,  n. 
efense  of  by  answer,  847. 
setting  up  in  amended  answer,  40(X 
limitation  of  time  for  bills  of  review,  864 
plaintiff's  disability,  864 
computation  of  time,  865. 
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STAYING  SUITS: 

of  suit  upon  plaintiff  become  alien  enemy,  41, 
staying  original  on  filing  cross-bill,  441,  443. 
to  await  payment  of  costs  in  former  suits,  606. 
in  federal  court  to  await  course  of  State  court,  606,  n. 
unauthorized  suit  against  receiver,  744 
until  security  for  costs  filed,  see  Costs. 
See,  aJso,  Sttfbssedeas. 

STIPULATIONS: 

waiving  question  of  jurisdiction,  effect  of,  12,  n. 

when  repugnant  to  pleadings,  13,  n. 
by  next  friend  or  guardian  ad  litem,  45. 
plaintiff  dismissing  bill  contrary  to,  458. 
relating  to  evidence,  533,  533. 
relating  to  causes,  when  enforced,  586,  587. 

"  in  writing,"  what  constitutes,  586. 
what  not  a  proper  subject  of,  588. 
who  are  bound  by,  589,  590. 

effect  on  infant  parties,  590. 
construction  of,  591. 

parol  evidence,  591. 
discharging  a  party  from,  593. 

STOCKHOLDERS : 

intervention  by,  in  federal  courts,  575. 

SUBPCENA  DUCES  TECUM: 

used  to  compel  production  of  what,  536» 
against  persons  not  parties,  535,  536. 
inspection  of  documents  on,  538. 

SUBPCENAS  TO  APPEAR  AND  ANSWER: 
prayer  of,  see  Prayer  of  Process. 
form  of,  166. 
issuance  of,  167. 

effect  of  delay,  168. 
amendment  of  date  of,  168. 
upon  amendment  of  bill,  154,  168,  n.,  198. 
return-day  of,  169. 

amendment  of,  169. 
who  may  serve,  170. 
acceptance  of  service,  171. 

waiver  by  guardian  ad  litem  of  infant,  316. 
personal  service,  173,  178. 
service  upon  corporations,  174. 
service  upon  a  State  or  the  United  States,  174,  n. 
upon  persons  under  disability,  175  et  seq. 

lunatics,  married  women,  convicts,  175. 

infants,  176. 
substituted  service  of,  177,  178. 

in  proceedings  in  rem  in  federal  court,  179,  180. 
service  by  publication,  181  et  seq. 

upon  absentee  in  enemy's  country,  42. 

preliminary  affidavit,  183. 
conclusiveness  of,  183. 

effect  of  irregularities,  182. 

proof  of  publication,  184, 18i 

no  personal  decree  on,  43,  186. 

decree  pro  confesso  on,  201. 

opening  decree  for  defective,  308. 
return  of  service,  187. 

amendment  of  return,  188. 
motion  to  quash  for  irregular  service,  189,  190. 
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SUBPCENAS  TO  APPEAR  AND  ANSWER  (continued) : 
exemption  from  service  of,  190. 
special  appearance  to  set  aside,  218,  2ZZ,  22S. 
demurrer  for  irregular  service,  225. 
upon  cross-bills,  4i5. 
upon  bill  of  revivor,  487. 
upon  supplemental  bills,  S07. 

vsraiver  of  irregularity,  507,  n. 
laches  in  taking  out,  ground  for  dissolving  injunction,  778. 

SUBSCRIPTIONS  TO  STOCK: 
parties  in  suits  to  cancel,  67. 

SUBSTITUTED  SERVICE:  See  Seeviok. 

SUMMONS  AND  SEVERANCE: 
on  appeals  from  joint  decrees,  92L 

SUNDAY: 

service  of  process  on,  172,  a. 

SUPERSEDEAS: 

on  appeals,  966,  967. 

nunc  pro  tune  order  for,  966,  n. 
sufficiency  of  bond,  967. 

additional  security.  967. 
damages  on  bond,  968. 

in  foreclosure  suits,  969. 
on  appeals  from  interlocutory  injunctions  under  Evarts  Act,  917. 

SUPPLEMENTAL  ANSWER: 
leave  to  file,  404,  405. 
when  proper,  428. 

SUPPLEMENTAL  BILLS: 

demurrer  for  irregularity  in  filing,  235. 
what  renders  a  suit  defective,  489. 
federal  ancillary  jurisdiction  of,  35,  506. 
to  bring  in  new  parties,  159. 
general  nature  of,  155,  490. 

time  for  filing,  490. 

after  cause  remanded  by  appellate  court  490,  997. 
petition  instead  of,  491. 
not  a  substitute  for  amendments,  492. 
use  of  illustrated,  498,  494. 
making  a  new  case  by,  495,  496. 

objection  for,  how  taken,  608. 
retaining  original  to  permit  filing  of,  498. 
title  of  complainant  in,  499. 
leave  to  file,  500. 

application  for,  501. 
hearing  on,  502. 

discretion  of  court  not  reviewable,  503. 

eflect  of  filing  without,  504 
frame  of,  505. 
parties  to,  506. 

citizenship  not  regarded  in  federal  courts,  506i 
process  upon,  607. 
proceedings  upon,  508  et  sea, 

objection,  bow  taken,  508. 
demurrers  and  pleas,  508. 

answer  to,  509. 

replication  and  evidence,  510. 
original  bills  in  nature  of,  611,  513. 

frame  of,  512. 
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SUPPLEMENTAL  BILLS  (continued) : 
bills  of  revivor  and  supplement,  615. 

See,  also,  Revtvoe. 
in  nature  of  bills  of  review,  849. 

■when  appropriate,  849. 

leave  to  file,  849. 

proceeding  upon,  849. 
of  review  setting  up  performance  of  decree,  86& 
in  nature  of  bills  of  review,  883,  883. 
to  enforce  decree,  903,  904. 
after  mandate  from  appellate  court,  997. 

SUPPRESSION: 

of  depositions,  544 

SUPREME  COURT:  See  United  States  Sttpeeme  Codbt. 

SURETIES: 

on  ne  exeat  bond,  obligation  of,  633. 

enforcement  of  bofid  against,  636. 
on  bond  of  receiver,  liability  of,  737. 
who  may  be,  in  bond  for  costs,  1035. 
on  injunction  bonds,  see  iNJCNcnONS. 

T. 

TAKING  BILLS  PRO  CONFESSO: 

averments  of  fraud  taken  as  true,  139. 
nature  of  the  proceeding,  191,  300. 

practice  in  federal  courts  stated,  209,  310. 
when  a  proper  proceeding,  193. 

waiver  of  irregularity,  193,  a 
afSdavit  of  regularity,  1931 
for  defective  answer,  194 
when  proof  of  the  biU  is  necessary,  195,  197. 
effect  of  answer  by  one  of  several  defendants,  196. 
against  infants,  197. 
effect  of  amending  bill,  198. 

rights  of  defendant  after  decree  pro  confesso,  199. 
decree  pro  confesso  as  an  estoppel,  300,  301. 
opening  decrees  pro  confesso,  303  et  seq. 

the  general  rule^  303. 

who  mav  apply  for  relief,  303. 

grounds'for,  204  205,  879,  880. 

on  account  of  defective  process,  308. 

requisites  of  application,  306. 

upon  terms,  307. 
for  failure  to  plead  answer,  or  demur,  366,  341. 
for  lack  of  certificate  and  affidavit  to  demurrer,  370,  880,  n. 
for  want  of  answer  upon  overruling  plea,  338. 
for  want  of  sufficient  answer,  417. 
nunc  pro  tunc  decree  after  defendant's  death,  798. 
decree  reviewable  for  error  apparent,  853. 

TERRITORY: 

power  of  legislature  of  to  regulate  costs,  1003. 

TESTIMONY: 

amendment  of  bill  after  publication,  159. 
bills  to  perpetuate,  150. 

proceedings  on,  150. 
method  of  taking  in  equity,  520. 

in  the  federal  courts,  530. 
time  for  taking  in  federal  courts,  531. 
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TESTIMONY  {continued): 
commissions  to  take^  6861 
report  of,  697. 

TIME: 

for  appearance,  see  Appeahanok. 

to  answer,  see  Answers. 

to  file  pleas,  see  Pleas. 

to  file  amendments,  see  Amendments. 

to  file  supplemental  bill,  see  Supplemental  Bills. 

to  file  cross-bills,  see  Cboss-bills. 

to  file  bill  of  review,  see  Bill  op  Review. 

for  issues  to  jury,  see  Issues  to  Jury. 

to  object  for  adequate  remedy  at  law,  see  Adequate  Bembdt  at  Law 

TITLE: 

bills  to  quiet,  136. 
of  a  demurrer,  267. 

amendment  of,  273,  n. 
of  real  estate,  decree  conveying,  803. 

TRADE-MARKS: 

no  exclusive  federal  jurisdiction  of  suits  concerning,  760,  n. 

TRANSCRIPT: 
on  appeal,  963. 

certiorari  for  diminution,  963. 

TRIAL  BY  JURY:  See  Issues  to  Jury. 

TRUSTS  AND  TRUSTEES : 

parties  in  suits  relating  to,  70. 
joinder  of  trustees  as  defendants,  57. 
trustees  as  parties  to  suits,  70. 
in  bills  of  foreclosure,  73. 
right  of  beneficiary  to  intervene,  574 

u. 

XJNITED  STATES: 

bills  and  informations  in  behalf  of,  81. 
costs  in  favor  of,  1005. 

UNITED  STATES  COURTS :  See  Federal  Courts. 

UNITED  STATES  CIRCUIT  COURT: 
concurrent  jurisdiction  of,  24. 

suits  arising  under  constitution  or  laws  of  United  States,  24,  25.. 
actions  on  contracts  concerning  patents,  24. 
objection  for  want  of,  how  taken,  24,  n. 
as  dependent  upon  citizenship,  38  et  seq. 
See,  also,  Amount  in  Dispute. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS: 
act  creating,  styled  the  Evarts  Act,  907. 

purpose  and  scope  of,  23,  907. 
"question  of  jurisdiction  "  of  lower  court,  908. 
DO  jurisdiction  of  constitutional  questions,  909. 
final  jurisdiction  of,  910. 
certification  to  Supreme  Court  from,  910,  911. 
certiorari  from  Supreme  Court  to,  912. 
appeals  from  interlocutory  ii  junctions  to,  914  et  seq. 

limitation  of  time  for,  9^6. 

what  constitutes  interlocutory,  914 

what  relief  grantable  on,  915,  916. 
the  conflicting  decisions,  916. 

allowance  of  supersedeas,  917. 
assignment  of  errors,  964. 
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UNITED  STATES  DISTRICT  COURT: 
equitable  jurisdiction  of,  26. 
may  issue  ne  exeat,  26,  n. 

UNITED  STATES  SUPREME  COURT: 
practice  in  suits  between  States  in,  9. 
may  award  or  refuse  costs,  \%,  n. 
original  jurisdiction  of,  30. 
appellate  jurisdiction  of,  21  et  seq. 

under  the  Evarts  Act,  21,  22,  2& 

federal  questions,  23,  n. 
practice  in  cases  of  original  eqmty  jurisdiction,  107. 
purpose  and  scope  of  the  Evarts  Act,  907. 

entire  appellate  jurisdiction  provided  for,  907. 
appeals  on  question  of  jurisdiction  under  Evarte  Act)  908L 
appeals  on  constitutional  questions  to,  909. 
certification  from  Circuit  Court  of  Appeals  to,  910,  911, 
certiorari  to  Circuit  Court  of  Appeals  from,  912. 

See,  also.  Federal  Coubts;  Jubisdiction. 

USURY: 

opening  decree  pro  confesao  to  set  up,  205,  206. 

plea  of,  315, 

answer  setting  up,  349. 

amended  answer  setting  up^  400k 


V. 

VAGATINQ  DECREES:  See  CoBSEonoN  OF  Deobbbs;  Deobxes;  TaxxnO' 
Bills  Peo  GouPESsa 

VARIANCE: 

relief  secundum  allegata  et  probata,  99, 100. 
as  aflecting  validity  of  decree^  790l 
objection  on  appeal,  974 

VERDICT:  See  Issues  to  Jdbt. 

VERIFICATION: 
of  bUls,  85,  86. 
of  answers,  356,  357,  868. 
of  cross-bills,  443. 
of  affidavits,  59a 
of  pleas,  see  Plbasl 
of  petition  for  rehearing,  847. 

VERMONT: 

practice  of  high  court  of  chancery  followed  in,  486fl. 

VOLUNTARY  ASSOCIATIONS: 
parties  to  suits  by  or  against^  66. 


w. 

WAIVER: 

of  objection  of  adequate  remedy  at  law,  18, 18,  n.,  14 
by  foreign  sovereign,  43, 

WEAK  MIND: 

suits  on  behalf  of  persons  of,  49. 
suits  against  persons  of,  50. 
See,  also.  Idiots;  Lunatics. 


1404  INDEX. 

tTba  ratM«noes  an  to  wcUoiiK  ToL  I  contains  ii  1-806;  VoL  H,  H  607-10M.1 

WILL; 

of  realty,  decree  on  bill  to  establish,  803. 

WITNESS: 

when  exempt  from  aetrice  of  process,  190. 
competency  of  expert  in  equi^  causes,  616,  n. 
objections  to  competency  of,  640. 
compelling  witness  to  answer,  641. 
re-examination,  when  permitted,  646,  640. 

ynar  of  assistance: 

definition  and  use,  897. 

service  of,  897. 

federal  court  rules  proTiding  for,  898i 

assignee  of  purchaser  entitled  to,  898. 
issuance  of,  discretionary,  899. 
who  entitled  to,  898,  900. 

purchaser  at  foreclosure  sale,  900. 
grantee  of  purchaser,  900: 
against  whom  it  will  issue,  901. 
proceedings  to  obtain,  902. 

petition  and  notice^  903: 

"WRIT  OF  ERROR: 

to  relieve  equity  case^  when  dismissed,  6,  n. 
practice  on  appeals  in  federal  courts  same  as  on,  908. 

WRIT  OF  INJUNCTION: 
form  of,  773. 

WRIT  OF  NE  EXEAT:  See  Nb  Exeat. 

WRIT  OF  SEQUESTRATION :  See  Sbquestration. 
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